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§740.1
INTRODUCTION

In this part, references to the EAR are references
to 15 CFR chapter VII, subchapter C.

(a) Scope

A “License Exception” is an authorization
contained in this part that allows you to export or
reexport under stated conditions, items subject to
the Export Administration Regulations (EAR)
that would otherwise require a license under
General Prohibition One, Two, Three, or Eight as
indicated under one or more of the Export Control
Classification Numbers (ECCNs) in the
Commerce Control List (CCL) in Supplement No.
1 to part 774 of the EAR and items subject to the
EAR that would require a license based on the
embargo policies described in part 746 of the
EAR. If your export or reexport is subject to
General Prohibition Six for embargoed
destinations, refer to part 746 of the EAR to
determine the availability of any License
Exceptions. Special commodity controls apply to
short supply items. License Exceptions for items
listed on the CCL as controlled for Short Supply
reasons are found in part 754 of the EAR. If your
export or reexport is to subject to General
Prohibition Five, consult part 744 of the EAR. If
your export or reexport is subject to General
Prohibitions Four, Seven, Nine, or Ten, then no
License Exceptions apply.

(b) Certification

By using any of the License Exceptions you are
certifying that the terms, provisions, and
conditions for the use of the License Exception
described in the EAR have been met. Please refer
to part 758 of the EAR for clearance of shipments
and documenting the use of License Exceptions.
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(c¢) License Exception symbols

Each License Exception bears a three letter
symbol that will be used for export clearance
purposes (see paragraph (d) of this section).

(d) Shipper's Export Declaration or
Automated Export System Record

You must enter on any required Shipper’s Export
Declaration (SED) or Automated Export System
(AES) record the correct License Exception
symbol (e.g., LVS, GBS, CIV) and the correct
Export Control Classification Number (ECCN)
(e.g., 4A003, 5A002) for all shipments of items
exported under a License Exception. Items
temporarily in the United States meeting the
provisions of License Exception TMP, under
§740.9(b)(3), are excepted from this requirement.
See §758.1 of the EAR for Shipper’s Export
Declaration requirements or Automated Export
System (AES) requirements.

(e) Destination Control Statement

You may be required to enter an appropriate
Destination Control Statement on commercial
documents in accordance with Destination
Control Statement requirements of §758.6 of the
EAR.

(f) Recordkeeping
Records of transactions involving exports under
any of the License Exceptions must be maintained
in accordance with the recordkeeping
requirements of part 762 of the EAR.

§740.2

RESTRICTIONS ON ALL LICENSE
EXCEPTIONS

(a) You may not use any License Exception if
any one or more of the following apply:
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(1) Your authorization to use a License
Exception has been suspended or revoked, or your
intended export does not qualify for a License
Exception.

(2) The export or reexport is subject to one of the
ten General Prohibitions, is not eligible for a
License Exception, and has not been authorized
by BIS.

(3) The item is primarily useful for surreptitious
interception of wire, oral, or electronic
communications, or related software, controlled
under ECCNs 5A980 or 5D980, unless the item is
consigned to and for the official use of an agency
of the U.S. Government (see § 740.11(b)(2)(ii) of
this part, Governments (GOV)).

(4) The item being exported or reexported is
subject to the license requirements described in
§742.7 of the EAR and the export or reexport is
not:

(i) Being made to Australia, Japan, New
Zealand, or a NATO (North Atlantic Treaty
Organization) member state (see NATO
membership listing in §772.1 of the EAR);

(ii) Authorized by §740.11(b)(2)(ii) (official
use by personnel and agencies of the U.S.
government); or

(iii) Authorized by §740.14(e) of the EAR
(certain shotguns and shotgun shells for personal
use).

(5)(i)The item is controlled for missile technology
(MT) reasons, except that the items described in
ECCNs 6A008, 7A001, 7A002, 7A004, 7A101,
7A102, 7A103, 7A104, 7B001, 7D001, 7D002,
7D003, 7D101, 7D102, 7E003, or 7E101, may be
exported as part of a manned aircraft, land vehicle
or marine vehicle or in quantities appropriate for
replacement parts for such applications under
§740.9(a)(2)(ii) (License Exception TMP for kits
consisting of replacement parts), §740.10
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(License Exception RPL), §740.13 (License
Exception TSU), or §740.15(c) (License
Exception AVS for equipment and spare parts for
permanent use on a vessel or aircraft).

(i1) MT controlled commodities described in
ECCN 2A001 may be exported or reexported
under §740.9(a)(2)(ii) (License Exception TMP)
or §740.10 (License Exception RPL) as one-for-
one replacement for equipment previously legally
exported or reexported.

(6) The export or reexport is to a
comprehensively embargoed destination (Cuba,
Iran, and North Korea), unless a license exception
or portion thereof is specifically listed in the
license exceptions paragraph pertaining to a
particular embargoed country in part 746 of the
EAR.

(7) “Space qualified” items. Commodities
defined in 3A001.b.8 (Traveling Wave Tube
Amplifiers (TWTAs) exceeding 18 GHz),
6A002.e, 6A008.j.1, or 6A998.b; “software” for
commodities defined in 3A001.b.8 (Traveling
Wave Tube Amplifiers (TWTAs) exceeding 18
GHz), 6A002.e, 6A008j.1, or 6A998.b and
controlled under ECCNs 3D001 (Traveling Wave
Tube Amplifiers (TWTAs) exceeding 18 GHz),
6D001, 6D002, 6D991; and “technology” for
commodities defined in ECCNs 3A001.b.8
(Traveling Wave Tube Amplifiers (TWTAs)
exceeding 18 GHz), 6A002.e, 6A008,.1, or
6A998.b and controlled under ECCNs 3E001,
6E001, 6E002, 6E101, 6E991.

(8) The item is controlled under ECCNs 2A983,
2D983 or 2E983 and the License Exception is
other than:

(i) RPL, under the provisions of §740.10,
including §740.10(a)(3)(v), which prohibits
exports and reexports of replacement parts to
countries in Country Group E:1 (see Supplement
1 to part 740));
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(ii) GOV, restricted to eligibility under the
provisions of §740.11(b)(2)(ii) or (v); or

(iii) TSU, under the provisions of §740.13(a)
and (¢).

(9) The item is a QRS11-00100-100/101
Micromachined Angular Rate Sensor controlled
for RS reasons under ECCN 7A994.

(10) The commodity being exported or
reexported is subject to the license requirements
of §742.11 of the EAR.

(11) The item is a “military commodity” subject
to ECCN 0A919, except that such military
commodities may be reexported in accordance
with § 740.11(b)(2)(ii) (official use by personnel
and agencies of the U.S. Government).

(b) All License Exceptions are subject to
revision, suspension, or revocation, in whole or in
part, without notice. It may be necessary for BIS
to stop a shipment or an export transaction at any
stage of its progress, e.g., in order to prevent an
unauthorized export or reexport. If a shipment is
already en route, it may be further necessary to
order the return or unloading of the shipment at
any port of call.

(c) BIS may by informing the exporter, suspend
or revoke any License Exception in order to
comply with U.S. Wassenaar obligations. In
addition, BIS may inform an exporter, that before
using any License Exception, a notice be
submitted with BIS concerning the proposed
export.

(d) See §746.3 for restrictions on certain
transfers within Iraq of items exported or
reexported to Iraq pursuant to a License
Exception.
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§740.3

SHIPMENTS OF LIMITED VALUE (LVS)
(a) Scope

License Exception LVS authorizes the export and
reexport in a single shipment of eligible
commodities as identified by “LVS - $(value
limit)” on the CCL.

(b) Eligible Destinations

This License Exception is available for all
destinations in Country Group B (see Supplement
No. 1 to part 740), provided that the net value of
the commodities included in the same order and
controlled under the same ECCN entry on the
CCL does not exceed the amount specified in the
LVS paragraph for that entry.

(¢) Definitions

(1) Order. The term “order” as used in this §-
740.3 means a communication from a person in a
foreign country, or that person's representative,
expressing an intent to import commodities from
the exporter. Although all of the details of the
order need not be finally determined at the time of
export, terms relating to the kinds and quantities
of the commodities to be exported, as well as the
selling prices of these commodities, must be
finalized before the goods can be exported under
License Exception LVS.

(2) Net value: for LVS shipments. The actual
selling price of the commodities that are included
in the same order and are controlled under the
same entry on the CCL, less shipping charges, or
the current market price of the commodities to the
same type of purchaser in the United States,
whichever is the larger. In determining the actual
selling price or the current market price of the
commodity, the value of containers in which the
commodity is being exported may be excluded.
The value for LVS purposes is that of the
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controlled commodity that is being exported, and
may not be reduced by subtracting the value of
any content that would not, if shipped separately,
be subject to licensing. Where the total value of
the containers and their contents must be shown
on Shipper's Export Declarations under one
Schedule B Number, the exporter, in effecting a
shipment under this License Exception, must
indicate the “net value” of the contained
commodity immediately below the description of
the commodity.

(3) Single shipment. All commodities moving
at the same time from one exporter to one
consignee or intermediate consignee on the same
exporting carrier even though these commodities
will be forwarded to one or more ultimate
consignees. Commodities being transported in
this manner will be treated as a single shipment
even if the commodities represent more than one
order or are in separate containers.

(d) Additional eligibility requirements
and restrictions

(1) Eligible orders. To be eligible for this
License Exception, orders must meet the
following criteria:

(i) Orders must not exceed the applicable
“LVS” dollar value limits. An order is eligible
for shipment under LVS when the “net value” of
the commodities controlled under the same entry
on the CCL does not exceed the amount specified
in the “LVS” paragraph for that entry. An LVS
shipment may include more than one eligible
order.

(ii) Orders may not be split to meet the
applicable LVS dollar limits. An order that
exceeds the applicable LVS dollar value limit
may not be misrepresented as two or more orders,
or split among two or more shipments, to give the
appearance of meeting the applicable LVS dollar
value limit. However an order that meets all the
LVS eligibility requirements, including the
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applicable LVS dollar value limit, may be split
among two or more shipments.

(iii) Orders must be legitimate. Exporters and
consignees may not, either collectively or
individually, structure or adjust orders to meet the
applicable LVS dollar value limits.

(2) Restriction on annual value of LVS orders.
The total value of exports per calendar year to the
same ultimate or intermediate consignee of
commodities classified under a single ECCN may
not exceed 12 times the LVS value limit for that
ECCN; however, there is no restriction on the
number of shipments provided that value is not
exceeded. This annual value limit applies to
shipments to the same ultimate consignee even
though the shipments are made through more than
one intermediate consignee. There is no
restriction on the number of orders that may be
included in a shipment, except that the annual
value limit per ECCN must not be exceeded.

(3) Orders where two or more LVS dollar
value limits apply. An order may include
commodities that are controlled under more than
one entry on the CCL. In this case, the net value
of the entire order may exceed the LVS dollar
value for any single entry on the CCL. However,
the net value of the commodities controlled under
each ECCN entry shall not exceed the LVS dollar
value limit specified for that entry.

Example to paragraph (3): An order includes
commodities valued at $8,000. The order consists
of commodities controlled under two ECCN
entries, each having an LV value limit of $5000.
Commodities in the order controlled under one
ECCN are valued at $3,500 while those
controlled under the other ECCN are valued at
$4,500. Since the net value of the commodities
controlled under each entry falls within the LVS
dollar value limits applicable to that entry, the
order may be shipped under this License
Exception.
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(4) Prohibition against evasion of license
requirements. Any activity involving the use of
this License Exception to evade license
requirements is prohibited. Such devices include,
but are not limited to, the splitting or structuring
of orders to meet applicable LVS dollar value
limits, as prohibited by paragraphs (d)(1)(ii) and
(iii) of this section.

(5) Exports and reexports of encryption
components or spare parts. For components or
spare parts controlled for “EI” reasons under
ECCN 5A002, exports and reexports under this
License Exception must be destined to support a
commodity previously authorized for export or
reexport.

(e) Reexports

Commodities may be reexported under this
License Exception, provided that they could be
exported from the United States to the new
country of destination under LVS.

(f) Reporting requirements

See §743.1 of the EAR for reporting requirements
for exports of certain commodities under License
Exception LVS.

§740.4

SHIPMENTS TO COUNTRY
GROUP B COUNTRIES (GBS)

License Exception GBS authorizes exports and
reexports to Country Group B (see Supplement
No. 1 to part 740) of those commodities where
the Commerce Country Chart (Supplement No. 1
to part 738 of the EAR) indicates a license
requirement to the ultimate destination for
national security reasons only and identified by
“GBS - Yes” on the CCL. See §743.1 of the EAR
for reporting requirements for exports of certain
commodities under License Exception GBS.
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§740.5

CIVIL END-USERS (CIV)
(a) Scope

License Exception CIV authorizes exports and
reexports of items on the Commerce Control List
(CCL) (Supplement No. 1 to part 774 of the EAR)
that have a license requirement to the ultimate
destination pursuant to the Commerce Country
Chart (Supplement No. 1 to part 738 of the EAR)
for NS reasons only; and identified by “CIV -
Yes” in the License Exception section of the

Export Control Classification Number (ECCN),
provided the items are destined to civil end-users
for civil end-uses in Country Group D:1, except
North Korea (Supplement No. 1 to part 740 of
this part).

(b) Restrictions

(1) Restricted end-users and end-uses. You may
not use CIV if you “know” the item will be or is
intended to be exported, reexported, or
transferred (in-country) to military uses or
military end-users. Such exports, reexports, and
transfers (in-country) will continue to require a
license. In addition to conventional military
activities, military uses include any proliferation
activities described and prohibited by part 744 of
the EAR.

(2) Visa Status. Deemed exports under License
Exception CIV are not authorized to foreign
nationals in an expired visa status. It is the
responsibility of the exporter to ensure that, in the
case of deemed exports, the foreign national
maintains a valid U.S. visa, if required to hold a
visa from the United States.

(c) Reporting Requirement

See §743.1 of the EAR for reporting requirements
for exports of certain items under this License

December 23, 2009



License Exceptions

Exception.

(d) Foreign National Review (FNR)
requirement for deemed exports

(1) Submission requirement. Prior to disclosing
eligible technology to a foreign national under
this License Exception, you must submit a
Foreign National Review (FNR) request to BIS,
as required under §748.8(s) of the EAR. Your
FNR request must include information about the
foreign national required under §748.8(t) of the
EAR and set forth in Supplement No. 2 of part
748 of the EAR.

(2) Confirmation of eligibility. You may not
use License Exception CIV until you have
obtained confirmation of eligibility by calling the
System for Tracking Export License Applications
(STELA), see §750.5 for how to use STELA, or

electronically from the Simplified Network
Application Procedure (SNAP), sece
http://www.bis.doc.gov/SNAP/index.htm for
more information about SNAP.

(3) Action by BIS. Within nine business days of
the registration of the FNR request, BIS will refer
the FNR request electronically, along with all
necessary documentation for interagency review,
or if necessary return the FNR request without
action (e.g., if the information provided is
incomplete). Processing time starts at the point at
which the notification is registered into BIS's
electronic system.

(4) Review by other departments or agencies.
The Departments of Defense, State, Energy, and
other agencies, as appropriate, may review the
FNR request. Within 30 calendar days of receipt
of the BIS referral, the reviewing agency will
provide BIS with a recommendation either to
approve or deny the FNR request. A reviewing
agency that fails to provide a recommendation
within 30 days shall be deemed to have no
objection to the final decision of BIS.
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(5) Action on the FNR Request. After the
interagency review period, BIS will promptly
notify the applicant regarding the FNR request,
i.e., whether the FNR request is approved, denied,
or more time is needed to consider the request.

§740.6

TECHNOLOGY AND SOFTWARE
UNDER RESTRICTION (TSR)

(a) Scope

License Exception TSR permits exports and
reexports of technology and software where the
Commerce Country Chart (Supplement No. 1 to
part 738 of the EAR) indicates a license
requirement to the ultimate destination for
national security reasons only and identified by
“TSR - Yes” in entries on the CCL, provided the
software or technology is destined to Country
Group B. (See Supplement No. 1 to part 740.) A
written assurance is required from the consignee
before exporting under this License Exception.

(1) Required assurance for export of
technology. You may not export or reexport
technology under this License Exception until
you have received from the importer a written
assurance that, without a BIS license or License
Exception, the importer will not:

(i) Reexport or release the technology to a
national of a country in Country Groups D:1 or
E:2; or

(ii) Export to Country Groups D:1 or E:2 the
direct product of the technology, if such foreign
produced direct product is subject to national
security controls as identified on the CCL (See
General Prohibition Three, §736.2(b)(3) of the
EAR); or

(iii) If the direct product of the technology is a
complete plant or any major component of a
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plant, export to Country Groups D:1 or E:2 the
direct product of the plant or major component
thereof, if such foreign produced direct product is
subject to national security controls as identified
on the CCL or is subject to State Department
controls under the U.S. Munitions List (22 CFR
part 121).

(2) Required assurance for export of software.

You may not export or reexport software under
this License Exception until you have received
from the importer a written assurance that,
without a BIS license or License Exception, the
importer will neither:

(i) Reexport or release the software or the
source code for the software to a national of a
country in Country Groups D:1 or E:2; nor

(ii) Export to Country Groups D:1 or E:2 the
direct product of the software, if such foreign
produced direct product is subject to national
security controls as identified on the CCL. (See
General Prohibition Three, §736.2(b)(3) of the
EAR).

(3) Form of written assurance. The required
assurance may be made in the form of a letter or
any other written communication from the
importer, including communications via
facsimile, or the assurance may be incorporated
into a licensing agreement that specifically
includes the assurances. An assurance included
in a licensing agreement is acceptable only if the
agreement specifies that the assurance will be
honored even after the expiration date of the
licensing agreement. If such a written assurance
is not received, License Exception TSR is not
applicable and a license is required. The license
application must include a statement explaining
why assurances could not be obtained.

(4) Other License Exceptions. The requirements
in this License Exception do not apply to the
export of technology or software under other
License Exceptions, or to the export of
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technology or software included in an application
for the foreign filing of a patent, provided the
filing is in accordance with the regulations of the
U.S. Patent Office.

(b) Reporting requirements

See §743.1 of the EAR for reporting requirements
for exports of certain items under License
Exception TSR. Note that reports are not
required for release of technology or source code
subject to the EAR to foreign nationals in the
U.S. under the provisions of License Exception
TSR.

§740.7
COMPUTERS (APP)
(a) Scope

(1) Commodities. License Exception APP
authorizes exports and reexports of computers,
including “electronic assemblies” and specially
designed components therefor controlled by
ECCN4A003, except ECCN4A003.e (equipment
performing analog-to-digital conversions
exceeding the limits in ECCN 3A001.a.5.a),
exported or reexported separately or as part of a
system for consumption in Computer Tier
countries as provided by this section. When
evaluating your computer to determine License
Exception APP eligibility, use the APP parameter
to the exclusion of other technical parameters in
ECCN 4A003.

(2) Technology and software. License
Exception APP authorizes exports of technology
and software controlled by ECCNs 4D001 and
4E001 specially designed or modified for the
“development”, “production”, or “use” of
computers, including “electronic assemblies” and
specially designed components therefor classified
in ECCN 4A003, except ECCN 4A003.e
(equipment performing analog-to-digital
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conversions exceeding the limits in ECCN
3A001.a.5.a), to Computer Tier countries as
provided by this section.

(b) Restrictions

(1) Related equipment controlled under ECCN
4A003.g may not be exported or reexported under
this License Exception when exported or
reexported separately from eligible computers
authorized under this License Exception.

(2) Access and release restrictions.

(i) Computers and software. Computers and
software eligible for License Exception APP may
not be accessed either physically or
computationally by nationals of Cuba, Iran,
North Korea, Sudan, or Syria, except that
commercial consignees described in Supplement
No. 3 to part 742 of the EAR are prohibited only
from giving such nationals user-accessible
programmability.

(ii) Technology and source code. Technology
and source code eligible for License Exception
APP may not be released to nationals of Cuba,
Iran, North Korea, Sudan, or Syria.

(3) Computers and software eligible for License
Exception APP may not be reexported or
transferred (in country) without prior
authorization from BIS, ie., a license, a
permissive reexport, another License Exception,
or “No License Required”. This restriction must
be conveyed to the consignee, via the Destination
Control Statement, see §758.6 of the EAR.
Additionally, the end-use and end-user
restrictions in paragraph (b)(5) of this section
must be conveyed to any consignee in Computer
Tier 3.

(4) You may not use this License Exception to
export or reexport items that you know will be
used to enhance the APP beyond the eligibility
limit allowed to your country of destination.
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(5) License Exception APP does not authorize
exports, reexports and transfers (in-country) for
nuclear, chemical, biological, or missile end-users
and end-uses subject to license requirements
under §744.2, §744.3, §744.4, and §744.5 of the
EAR. Such exports, reexports and transfers (in-
country) will continue to require a license and
will be considered on a case-by-case basis.

Reexports and transfers (in-country) to these end-
users and end-uses in eligible countries are
strictly prohibited without prior authorization.

(6) Foreign nationals in an expired visa status are
not eligible to receive deemed exports of
technology or source code under this License
Exception. It is the responsibility of the exporter
to ensure that, in the case of deemed exports, the
foreign national maintains a valid U.S. visa, if
required to hold a visa from the United States.

(c) Computer Tier 1 destinations

(1) Eligible destinations. The destinations that
are eligible to receive exports and reexports under
paragraph (c) of this section include: Antigua
and Barbuda, Argentina, Aruba, Australia,
Austria, Bahamas (The), Bangladesh, Barbados,
Belgium, Belize, Benin, Bhutan, Bolivia,
Botswana, Brazil, Brunei, Bulgaria, Burkina Faso,
Burundi, Cameroon, Cape Verde, Central African
Republic, Chad, Chile, Colombia, Congo
(Democratic Republic of the), Congo (Republic
of the), Costa Rica, Cote d'Ivoire, Cyprus, Czech
Republic, Denmark, Dominica, Dominican
Republic, East Timor, Ecuador, El Salvador,
Equatorial Guinea, Eritrea, Estonia, Ethiopia, Fiji,
Finland, France, Gabon, Gambia (The), Germany,
Ghana, Greece, Grenada, Guatemala, Guinea,
Guinea-Bissau, Guyana, Haiti, Honduras, Hong
Kong, Hungary, Iceland, Indonesia, Ireland, Italy,
Jamaica, Japan, Kenya, Kiribati, Korea (Republic
of), Latvia, Lesotho, Liberia, Liechtenstein,
Lithuania, Luxembourg, Madagascar, Malawi,
Malaysia, Maldives, Mali, Malta, Marshall
Islands, Mauritius, Mexico, Micronesia
(Federated States of), Monaco, Mozambique,
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Namibia, Nauru, Nepal, Netherlands, Netherlands
Antilles, New Zealand, Nicaragua, Niger,
Nigeria, Norway, Palau, Panama, Papua New
Guinea, Paraguay, Peru, Philippines, Poland,
Portugal, Romania, Rwanda, St. Kitts & Nevis,
St. Lucia, St. Vincent and the Grenadines, Sao
Tome & Principe, Samoa, San Marino, Senegal,
Seychelles, Sierra Leone, Singapore, Slovakia,
Slovenia, Solomon Islands, Somalia, South
Africa, Spain, Sri Lanka, Surinam, Swaziland,
Sweden, Switzerland, Taiwan, Tanzania, Togo,
Tonga, Thailand, Trinidad and Tobago, Turkey,
Tuvalu, Uganda, United Kingdom, Uruguay,
Vatican City, Venezuela, Western Sahara,
Zambia, and Zimbabwe.

(2) Eligible commodities. All computers,
including electronic assemblies and specially
designed components therefor are eligible for
export or reexport under License Exception APP
to Tier 1 destinations, subject to the restrictions in
paragraph (b) of this section.

(3) Eligible technology and software.

(i) Technology and software described in
paragraph (a)(2) of this section for computers of
unlimited APP are eligible for export or reexport
under License Exception APP to: Australia,
Austria, Belgium, Canada, Denmark, Finland,
France, Germany, Greece, Ireland, Italy, Japan,
Luxembourg, Netherlands, New Zealand,
Norway, Portugal, Spain, Sweden, Switzerland,
Turkey, or the United Kingdom; and

(i) “Development” and “production”
technology and source code described in
paragraph (a)(2) of this section for computers
with a APP less than or equal to 0.1 Weighted
TeraFLOPS (WT) are eligible for deemed exports
under License Exception APP to foreign nationals
of Tier 1 destinations, other than the destinations
that are listed in paragraph (c)(3)(i) of this
section, subject to the restrictions in paragraph (b)
of this section.

Export Administration Regulations

Part 740-page 9

(iii) “Use” technology and source code
described in paragraph (a)(2) of this section for
computers with a APP less than or equal to 0.75
WT are eligible for deemed exports under
License Exception APP to foreign nationals of
Tier 1 destinations, other than the destinations
that are listed in paragraph (c)(3)(i) of this
section, subject to the restrictions in paragraph (b)
of this section.

(d) Computer Tier 3 destinations

(1) Eligible destinations. Eligible destinations
under  paragraph (d) of this section are:
Afghanistan, Albania, Algeria, Andorra, Angola,
Armenia, Azerbaijan, Bahrain, Belarus, Bosnia &
Herzegovina, Burma, Cambodia, China (People's
Republic of), Comoros, Croatia, Djibouti, Egypt,
Georgia, India, Iraq, Israel, Jordan, Kazakhstan
Kosovo, Kuwait, Kyrgyzstan, Laos, Lebanon,
Libya, Macau, Macedonia (The Former Yugoslav
Republic of), Mauritania, Moldova, Mongolia,
Montenegro, Morocco, Oman, Pakistan, Qatar,
Russia, Saudi Arabia, Serbia, Tajikistan, Tunisia,
Turkmenistan, Ukraine, United Arab Emirates,
Uzbekistan, Vanuatu, Vietnam, and Yemen.

(2) Eligible commodities. None.
(3) Eligible technology and source code.

(i) “Development,” and “production”
technology and source code described in
paragraph (a)(2) of this section for computers
with a APP less than or equal to 0.1 Weighted
TeraFLOPS (WT) are eligible for deemed
exports under License Exception APP to foreign
nationals of Tier 3 destinations as described in
paragraph (d)(1) of this section, subject to the
restrictions in paragraph (b) and the provisions of
paragraph (d)(4) of this section.

(ii) “Use” technology and source code
described in paragraph (a)(2) of this section for
computers with an APP less than or equal to 0.75
WT are eligible for deemed exports under
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License Exception APP to foreign nationals of
Tier 3 destinations as described in paragraph
(d)(1) of this section, subject to the restrictions in
paragraph (b) and the provisions of paragraph
(d)(4) of this section.

(4) Foreign National Review (FNR)
requirement for deemed exports.

(i) Submission requirement. Prior to
disclosing eligible technology or source code to a
foreign national of a Computer Tier 3 country that
is not also a country listed in Country Group B in
Supplement No. 1 to part 740 of the EAR under
this License Exception, you must submit a
Foreign National Review (FNR) request to BIS,
as required under §748.8(s) of the EAR. Your
FNR request must include information about the
foreign national required under §748.8(t) of the
EAR and set forth in Supplement No. 2 of part
748 of the EAR.

(ii) Confirmation of eligibility. You may not
use License Exception APP, until you have
obtained confirmation of eligibility by calling the
System for Tracking Export License Applications
(STELA), see §750.5 for how to use STELA, or
electronically from the Simplified Network
Application Procedure (SNAP), see
http://www.bis.doc.gov/SNAP/index.htm for
more information about SNAP.

(iii) Action by BIS. Within nine business days
of the registration of the FNR request, BIS will
electronically refer the FNR request for
interagency review, or if necessary return the
FNR request without action (e.g., if the
information provided is incomplete). Processing
time starts at the point at which the notification is
registered into BIS's electronic system.

(iv) Review by other departments or agencies.

The Departments of Defense, State, Energy, and
other agencies, as appropriate, may review the
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FNR request. Within 30 calendar days of receipt
of the BIS referral, the reviewing agency will
provide BIS with a recommendation either to
approve or deny the FNR request. A reviewing
agency that fails to provide a recommendation
within 30 days shall be deemed to have no
objection to the final decision of BIS.

(v) Action on the FNR Request. After the
interagency review period, BIS will promptly
notify the applicant regarding the FNR request,
i.e., whether the FNR request is approved, denied,
or more time is needed to consider the request.

(e) Reporting requirements

See §743.1 of the EAR for reporting requirements
of certain items under License Exception APP.

§740.8 [RESERVED]

§740.9

TEMPORARY IMPORTS, EXPORTS,
AND REEXPORTS (TMP)

This License Exception authorizes various
temporary exports and reexports; exports and
reexports of items temporarily in the United
States; and exports and reexports of beta test
software.

(a) Temporary exports

(1) Scope. You may export and reexport
commodities and software for temporary use
abroad (including use in international waters)
subject to the conditions and restrictions
described in paragraphs (a)(2) through (a)(5) of
this section. U.S. persons, as defined in
paragraph (a)(2)(i)(C), may export and reexport
technology for temporary use abroad under
paragraph (a)(2)(i) of this section to U.S. persons
or their employees traveling or temporarily
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assigned abroad (including use in international
waters) subject to the conditions and restrictions
described in paragraphs (a)(2) through (a)(5) of
this section. Paragraph (a) does not authorize any
new release of technology. Persons receiving
technology exported or reexported under
paragraph (a)(2)(i) must already be authorized to
receive the same technology in accordance with
the EAR (e.g., through a license or license
exception), or, alternatively, not require such
authorization on account of the technology’s NLR
status. Technology exports and reexports
authorized under this paragraph (a) may be made
as actual shipments, transmissions, or releases.
Exports and reexports of encryption items
controlled under ECCN 5E002 are not permitted
pursuant to this paragraph (a). Items shipped as
temporary exports and reexports under the
provisions of this paragraph (a) must be returned
to the country from which they were exported or
reexported as soon as practicable but, except in
circumstances described in this section, no later
than one year from the date of export or reexport.
This requirement does not apply if the items are
consumed or destroyed in the normal course of
authorized temporary use abroad or an extension
or other disposition is permitted by the EAR or in
writing by BIS.

(i) Additional requirement for return or
disposal of technology. Technology shipped or
transmitted as a temporary export or reexport
under the provisions of this paragraph (a)(2)(1)(A)
that exists in a format that could facilitate a
subsequent release of the technology must be
returned or disposed of in accordance with
paragraph (a)(4) of this section. Examples of
technology that exists in a format that could
facilitate a subsequent release of technology
include the following: technology in a hard copy
format (e.g. blue prints, manuals); technology in
an electronic format stored on an electronic
device (e.g. laptop, PDA); or technology stored
on removable storage media and devices (e.g.
CD-ROMS, flash drives, video cassettes).
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(2) Eligible items. The following items are
eligible to be shipped under this

paragraph (a):

(i) Tools of trade. Usual and reasonable kinds
and quantities of tools of trade (commodities,
software, and technology) for use in a lawful
enterprise or undertaking of the exporter. For the
export or reexport of commodities or software,
the transaction must meet the requirements of
paragraph (a)(2)(i)(A) or paragraph (a)(2)(i)(B) of
this section. For the export or reexport by U.S.
persons of technology authorized under this
paragraph, the transaction must meet the
requirements of paragraph (a)(2)(i)(A) of this
section.

(A) Destinations other than Country Group
E:2 or Sudan. Exports and reexports of tools of
trade for use by the exporter or employees of the
exporter may be made only to destinations other
than Country Group E:2 or Sudan. The tools of
trade must remain under the “effective control”
(see §772.1 of the EAR) of the exporter or the
exporter's employee. Eligible tools of trade may
include, but are not limited to, equipment and
software as is necessary to commission or service
items, provided that the equipment or software is
appropriate for this purpose and that all items to
be commissioned or serviced are of foreign
origin, or if subject to the EAR, have been
lawfully exported or reexported. For exports and
reexports by U.S. persons to U.S. persons or their
employees traveling or temporarily assigned
abroad, eligible tools of trade may also include,
but are not limited to, technology as is necessary
to commission or service items, provided that all
items to be commissioned or serviced either are
of foreign origin and not subject to the EAR, or, if
subject to the EAR, have been lawfully exported
or reexported. Tools of trade may accompany the
individual departing from the United States or
may be shipped unaccompanied within one month
before the individual’s departure from the United
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States, or at any time after departure.

(B) Sudan. Exports or reexports of tools of
trade may be made to Sudan as authorized by this

paragraph.

(1) Permissible users of this provision.
A non-governmental organization or an individual
staff member, employee or contractor of such
organization traveling to Sudan at the direction or
with the knowledge of such organization may
export or reexport under this paragraph.

(2) Authorized purposes. Any tools of
trade exported or reexported under this paragraph
must be used to support activities to implement
the Darfur Peace Agreement or the
Comprehensive Peace Agreement, to provide
humanitarian or development assistance in Sudan
to support activities to relieve human suffering in
Sudan by an organization registered by the
Department of the Treasury, Office of Foreign
Assets Control (OFAC) pursuant to 31 CFR
§538.521, to support the actions in Sudan for
humanitarian or development purposes by an
organization authorized by OFAC to take such
actions that would otherwise would be prohibited
by the Sudanese Sanctions Regulations (31 CFR
part 538), or to support the activities to relieve
human suffering in Sudan in areas that are exempt
from the Sudanese Sanctions Regulations by
virtue of the Darfur Peace and Accountability Act
and Executive Order 13412.

(3) Method of export and maintenance
of control. The tools of trade must accompany
(either hand carried or as checked baggage) a
traveler who is a permissible user of this
provision or be shipped or transmitted to an
eligible user of this provision by a method
reasonably calculated to assure delivery to the
permissible user of this provision. The
permissible user of this provision must maintain
“effective control” (See §772.1 of the EAR) of
the tools of trade while in Sudan.
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(4) The only tools of trade that may be
exported to Sudan under this paragraph

()(2)()(B) are:

(/) Commodities controlled under
ECCNs 4A994.b (not exceeding an adjusted peak
performance of 0.008 weighted teraFLOPS),
4A994.d, 4A994.c (other than industrial
controllers for chemical processing),4A994.gand
4A994 .h and “software” controlled under ECCNs
4D994 or 5D992 to be used on such commodities.
Software must be loaded onto such commodities
prior to export or reexport or be exported or
reexported solely for servicing or in-kind
replacement of legally exported or reexported
software. All such software must remain loaded
on such commodities while in Sudan;

(i) Telecommunications equipment
controlled under ECCN 5A991 and “software”
controlled under ECCN 5D992 to be used in the
operation of such equipment. Software must be
loaded onto such equipment prior to export or be
exported or reexported solely for servicing or
in-kind replacement of legally exported or
reexported software. All such software must
remain loaded on such equipment while in Sudan;

(iii) Global positioning systems
(GPS) or similar satellite receivers controlled
under ECCN 7A994; and

(iv) Parts and components that are
controlled under ECCN 5A992, that are installed
with, or contained in, commodities in paragraphs
(2)(2)(1)(B)(4)(?) and (ii) of this section and that
remain installed with or contained in such
commodities while in Sudan.

(C) For purposes of this paragraph (a)(2)(1),
U.S. person is defined as follows: an individual
who is a citizen of the United States, an
individual who is a lawful permanent resident as
defined by 8 U.S.C. 1101(a)(2) or an individual
who is a protected individual as defined by 8
U.S.C. 1324b(a)(3). U.S. person also means any
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juridical person organized under the laws of the
United States, or any jurisdiction within the
United States (e.g., corporation, business
association, partnership, society, trust, or any
other entity, organization or group that is
incorporated to do business in the United States).

(ii) Kits consisting of replacement parts. Kits
consisting of replacement parts may be exported
or reexported to all destinations, except Country
Group E:2 (see Supplement No. 1 to part 740),
provided that:

(A) The parts would qualify for shipment
under paragraph (a)(2)(ii)(C) of this section if
exported as one-for-one replacements;

(B) The kits remain under effective control
of the exporter or an employee of the exporter;
and

(C) All parts in the kit are returned, except
that one-for-one replacements may be made in
accordance with the requirements of License
Exception RPL and the defective parts returned
(see “parts”, §740.10(a) of this part).

(iii) Exhibition and demonstration. Y ou may
export or reexport under this provision
commodities and software for exhibition or
demonstration in all countries except countries
listed in Country Group E:1 (see Supplement No.
1 to this part) provided that the exporter maintains
ownership of the commodities and software while
they are abroad and provided that the exporter, an
employee of the exporter, or the exporter's
designated sales representative retains “effective
control” over the commodities and software while
they are abroad (see part 772 of the EAR for a
definition of “effective control”). The
commodities and software may not be used for
their intended purpose while abroad, except to the
minimum extent required for effective
demonstration. The commodities and software
may not be exhibited or demonstrated at any one
site more than 120 days after installation and
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debugging, unless authorized by BIS. However,
before or after an exhibition or demonstration,
pending movement to another site, return to the
United States or the foreign reexporter, or BIS
approval for other disposition, the commodities
and software may be placed in a bonded
warehouse or a storage facility provided that the
exporter retains effective control over their
disposition. The export documentation for this
type of transaction must show the exporter as
ultimate consignee, in care of the person who will
have control over the commodities and software
abroad.

(iv) Inspection and calibration. Commodities
to be inspected, tested, calibrated or repaired
abroad may be exported or reexported to all
destinations under this section, except Country
Group E:2, Sudan or Syria.

(v) Containers. Containers for which another
License Exception is not available and that are
necessary for export of commodities. However,
this License Exception does not authorize the
export of the container's contents, which, if not
exempt from licensing, must be separately
authorized for export under either a License
Exception or a license.

(vi) Broadcast material.

(A) Video tape containing program material
recorded in the country of export to be publicly
broadcast in another country.

(B) Blank video tape (raw stock) for use in
recording program material abroad.

(vii) Assembly in Mexico. Commodities to be
exported to Mexico under Customs entries that
require return to the United States after
processing, assembly, or incorporation into end
products by companies, factories, or facilities
participating in Mexico's in-bond industrialization
program (Maquiladora), provided that all
resulting end-products (or the commodities
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themselves) are returned to the United States.
(viii) News media.

(A) Commodities necessary for
news-gathering purposes (and software necessary
to use such commodities) may accompany
“accredited” news media personnel (i.e., persons
with credentials from a news gathering or
reporting firm) to Country Groups D:1 or E:2, or
Sudan (see Supplement No. 1 to part 740) if the
commodities:

(1) Are retained under “effective control”
of the exporting news gathering firm;

(2) Remain in the physical possession of
the news media personnel. The term physical
possession for purposes of this paragraph
(a)(2)(viii), news media, is defined as maintaining
effective measures to prevent unauthorized access
(e.g., securing equipment in locked facilities or
hiring security guards to protect the equipment);
and

(3) Are removed with the news media
personnel at the end of the trip.

(B) When exporting under this paragraph
(a)(2)(viii) from the United States, the exporter
must send a copy of the packing list or similar
identification of the exported commodities, to:

U.S. Department of Commerce

Bureau of Industry and Security

Office of Export Enforcement, Room H4616
14th Street and Constitution Avenue, N.W.
Washington, DC 20230

or any of its field offices, specifying the
destination and estimated dates of departure and
return. The Office of Export Enforcement (OEE)
may spot check returns to assure that the
temporary exports and reexports provisions of
this License Exception are being used properly.
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(C) Commodities or software necessary for
news-gathering purposes that accompany news
media personnel to all other destinations shall be
exported or reexported under paragraph (a)(2)(i),
tools of trade, of this section if owned by the
news gathering firm, or if they are personal
property of the individual news media personnel.
Note that paragraphs (a)(2)(i), fools of trade and
(a)(2)(viii), news media, of this section do not
preclude independent “accredited” contract
personnel, who are under control of news
gathering firms while on assignment, from
utilizing these provisions, provided that the news
gathering firm designate an employee of the
contract firm to be responsible for the equipment.

(ix) Temporary exports to a U.S. subsidiary,
affiliate or facility in Country Group B.

(A) Components, parts, tools or test
equipment exported by a U.S. person to its
subsidiary, affiliate or facility in a country listed
in Country Group B (see Supplement No. 1 to this
part) that is owned or controlled by the U.S.
person, if the components, part, tool or test
equipment is to be used for manufacture,
assembly, testing, production or modification,
provided that no components, parts, tools or test
equipment or the direct product of such
components, parts, tools or test equipment are
transferred (in-country) or reexported from such
subsidiary, affiliate or facility without prior
authorization by BIS.

(B) For purposes of this paragraph
(a)(2)(ix), U.S. person is defined as follows: an
individual who is a citizen of the United States,
an individual who is a lawful permanent resident
as defined by 8 U.S.C. 1101(a)(2) or an individual
who is a protected individual as defined by 8
U.S.C. 1324b(a)(3). U.S. person also means any
juridical person organized under the laws of the
United States, or any jurisdiction within the
United States (e.g., corporation, business
association, partnership, society, trust, or any
other entity, organization or group that is
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incorporated to do business in the United States).
(3) Special restrictions.
(i) Destinations.

(A) No item may be exported or reexported
under paragraph (a) of this section to Country
Group E:2 (see Supplement No. 1 to this part)
except as permitted by paragraph (a)(2)(viii) of
this section (news media). These destination
restrictions apply to temporary exports to and for
use on any vessel, aircraft or territory under the
ownership, control, lease, or charter by any
country in Country Group E:2, or any national
thereof;

(B) No item may be exported under this
License Exception to Country Group D:1 (see
Supplement No. 1 to part 740) except:

(1) Commodities and software exported
under paragraph (a)(2)(viii), news media, of this
section;

(2) Items exported under paragraph
(a)(2)(i), tools of trade, of this section;

(3) Commodities exported or reexported
as kits of conmsisting of replacement parts,
consistent with the requirements of paragraph
(a)(2)(i1) of this section; and

(4) Commodities and software exported
or reexported for exhibition and demonstration in
accordance with the requirements of paragraph
(a)(2)(iii) of this section.

(C) These destination restrictions apply to
temporary exports to and for use on any vessel,
aircraft or territory under ownership, control,
lease, or charter by any country in Country Group
D:1 or E:2, or any national thereof. (See
Supplement No. 1 to part 740.)

(ii) Ineligible items.
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(A) Items that will be used outside of
Country Group A:1 (see Supplement No. 1 to part
740), Iceland, or New Zealand, either directly or
indirectly, in any sensitive nuclear activity as
described in §744.2 of the EAR may not be
exported or reexported to any destination under
the temporary exports and reexports provisions of
this License Exception.

(B) Exports and reexports of encryption
items controlled under ECCN 5E002 are
not permitted pursuant to this paragraph (a).

(iii) Use or disposition. No item may be
exported or reexported under this paragraph (a) if:

(A) An order to acquire the item has been
received before shipment;

(B) The exporter has prior knowledge that
the item will stay abroad beyond the terms of this
License Exception; or

(C) The item is for lease or rental abroad.

(iv) Restrictions specific to the export or
reexport of technology. The authorization for the
export or reexport of technology under the tools
of trade provisions of paragraph (a)(2)(i)(A) is
subject to the restrictions in this paragraph
(a)(3)(iv), as described in paragraphs
(@)3)(IV)(A), (2)(3)(V)(B) and (2)(3)(iv)(C).

(A) The authorization for the export or
reexport of technology under the tools of trade
provisions of paragraph (a)(2)(i)(A) of this
section may be used only by U.S. persons, as
defined in (a)(2)(i)(C), or their employees
traveling or on temporary assignment abroad.
Therestrictions under this paragraph (a)(3)(iv)(A)
include the following three additional restrictions:

(1) Employees who are not U.S. persons,
as defined in (a)(2)(1)(C), may be authorized to
receive exports or reexports of the technology
eligible for export or reexport under the tools of
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trade provisions of paragraph (a)(2)(i)(A), only if
such employees are already eligible to receive
such technology through a current license or a
license exception or on account of NLR status;

(2) A U.S. employer of individuals who
are not U.S. persons, as defined in (a)(2)(1)(C),
must demonstrate and document for
recordkeeping purposes the reason that the
technology to be authorized for export or reexport
under the tools of trade provisions of paragraph
(2)(2)(1)(A) is needed by such employees in their
temporary business activities abroad on behalf of
the U.S. person employer, prior to using the tools
of trade provisions of paragraph (a)(2)(i)(A) of
this section. This documentation must be created
and maintained in accordance with the
recordkeeping requirements of part 762 of the
EAR; and

(3) The U.S. person must retain
supervision over the technology that has been
authorized for export or reexport under these or
other provisions.

(B) The exporting or reexporting party and the
recipient of the technology must take security
precautions to protect against unauthorized
release of the technology while the technology is
being shipped or transmitted and used overseas.
Examples of security precautions to help prevent