APPENDIX M

DOCUMENTS RELATING TO
MARTHA'’S VINEYARD

918



October 27, 2004
Senate Finance Committee Letter

Question 26: Narrative Re: Martha’s Vineyard

Questions regarding Martha’s Vineyard: (a) Why did the Wallaces make an $18.5
million cash contribution to be used by TNC to pay purchase price back to the Wallaces,
instead of selling the property to TNC for a bargain sale price of 318.5 million less than
the property’s value? (b) Why did TNC pay $14 million to HCAC directly, rather than to
the Wallaces to be used by the Wallaces to pay HCAC?

Herring Creek (Martha’s Vineyard) was described in detail in TNC’s letter to the
Committee dated April 15, 2004 (the “2004 Letter”). As described in that letter, the
transaction was the product of extensive and often acrimonious multi-party negotiations
that lasted for more than a year. All of the parties, including the Wallaces, were
represented by independent counsel of their own choosing and TNC was not an active
participant in the financial and tax planning undertaken by the Wallaces or any of the other
parties to the transaction. These parties worked independently of TNC and consistent with
its policies then in effect (as previously described to the Committee) TNC made no tax or
financial representations to any of these parties, each of whom had their own professional
advisors and counsel and made their own decisions.

a. As described in the 2004 Letter, under the relevant transactional documents, the
Wallaces had the right to specify, based on a final appraisal, the purchase price to be paid
for the land involved, but those documents also limited TNC’s obligation (from its own
resources) to $45.5 million. If the final purchase price designated by the Wallaces
exceeded this amount (as it did), TNC was not obligated to close the transaction unless it
received additional contributions in an amount equal to the excess. It was understood by
the parties that the Wallaces would undertake to make any solicitations of such
contributions. TNC was not privy to any such efforts or to the decision by the The
Wallace Foundation to make the contribution necessary to facilitate closing of the
transaction. As a result, TNC is not in a position to speculate why the particular
contribution structure was selected.

b. The parties insisted that TNC negotiate directly with HCAC to secure a waiver
of its pre-emptive rights. At the time of the transaction, the Wallaces and HCAC (and its
predecessors) had been in litigation with respect to their respective rights and obligations
under various agreements dating originally from the purchase of the land by the Wallaces
in 1969. Had TNC not undertaken to deal directly with HCAC as a separate transaction, it
is unlikely that the acquisition and preservation of the Herring Creek property could have
been completed. '
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April 21, 2005
Senate Finance Committee Letter

Question 12

Please provide information regarding ownership of the following entities or parties
‘to the transactions, including any changes in such ownership during contractual
negotiations, as of the dates they were involved in the Martha’s Vineyard
transaction: '

- owners of Windsor Capital Corporation

- owners of Herring Creek Acquisition Company, LLC

- owners of Real Estate Equity Limited Partnership

- owners or beneficiaries of the Herring Creek Farm Trust

Windsor Capital Corporation — The Conservancy has no knowledge as to the
identity of the ownership of this corporation. According to Conservancy records and
according to Karen G. Stratton, Vice President and Director of Taxes of General
Investment & Development Co., (the firm which filed the tax returns for the Seller),
Windsor Capital Corporation is the parent company of Windsor Investment Co. Inc.,
which, in turn, is the holder of the beneficial interest of Herring Creek Farm Trust, a

“pominee trust. Our contact with the Trust (aside from the attorneys representing the
Trust) throughout the negotiations and at the time of conveyance was Stuart R. Johnson.
Mr. Johnson was the Trustee of Herring Creek Farm Trust at the time of the conveyance
as evidenced by his representations and supporting documentation to this effect provided
to the satisfaction of the title insurance company that provided title insurance to the
Conservancy for this transaction. The Conservancy is not aware of any changes in
ownership or in beneficiaries of the Trust occurring during the contractual negotiations.

Herring Creek Acquisition Company, LLC — The Conservancy has no knowledge
as to the identity of the members of this LLC. The Conservancy’s contact with this LLC
(aside from attorneys representing the LL.C) was and remains Robert Hughes. Mr.
Hughes represented that he had the authority to act on behalf of the LLC, signed
documents on behalf of the LLC as manager and provided representations and
documentation to this effect and to the effect that the LLC is a Commonwealth of
Massachusetts limited liability company in good standing, all to the satisfaction of the
title insurance company that provided title insurance to the Conservancy for this
transaction. Erik H. Aldeborgh, II also was involved in the Conservancy’s negotiations
on behalf of this LLC. The Conservancy is not aware of any changes in ownership of the
LLC occurring during the contractual negotiations.

Real Estate Equity Limited Partnership —The Conservancy has no knowledge as
to the identity of the owners of Real Estate Equity Limited Partnership.

Herring Creek Farm Trust — see description above under Windsor Capital
Corporation. :
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Privilgged and Confidential

April 24, 2001

Stuart R. Johnson, Trustee, Herring Creek Farm Trust (the “Trust™)
c/o General Investment & Development Co.

600 Atlantic Avenue - Suite 2000

Boston, MA 02210

Dear Mr. Johnson:

The purpose of this letter is to confirm your intentions with regard to certain gifts which
you hope to arrange in favor of The Nature Conservancy (“TNC”) to be made by certain persons
and entities affiliated with you, as Trustee w/d/t dated October 21, 1970, and recorded in the
Dukes County Registry of Deeds in Book 281, Page 158 and Book 286, page 158, as amended
by Certificate of Amendment of Trust dated May 11, 1971, and recorded in the Dukes County

Registry of Deeds in Book 290, Page 558 and Book 291, Page 580 and registered in the Dukes

County Registry District Office of the Land Court as Miscellaneous Document No. 962.

1. Source of Funding for TNC.

As you kmow, we have executed and delivered to you the “Definitive Agreement
Regarding Herring Creek Farm, Edgartown, Dukes County, Massachusetts”, of even date
herewith, between TNC as Purchaser and the Trust as Seller (the “Purchase Agreement”). You
understand that TNC plans to raise cash from its own sources (i.e., sources other than the
“Wallace Family Donors” and “Land Donors”, both defined below) for payment of the Purchase
Price under the Purchase Agreement. TNC expects this cash will be raised through some
combination of gifts, loans and re-sales of various portions of Herring Creek Farm. However, if

the Purchase Price under the Purchase Agreement exceeds $45,500,000, TNC will request the -

Trust and related parties to consider making the gifts described below.

2. Gifts.

(2) We understand that you hope to encourage the owners (the “Land
Donors”) of those parcels of land shown and identified on Exhibit A (the “Existing Plan”) as the
“Blue Heron Parcel”, the “Moore Beach Parcel” and the “Sliver Parcel” to make gifts of those
parcels to TNC or any other not-for- profit assignee or designee of TNC under Purchase
Agreement, and that you acknowledge that in the event that you are unable to arrange such gifts,
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Stuart R. Johnson, Trustee, Herring Creek Farm Trust
April 10, 2001
Page -2-

the absence of those gifts shall not preclude TNC from waiving the condition in the Purchase
Agreement relating to such gifts and closing in the absence of some or all of such gifts.

(b) ~ We understand that that you also hope to encourage certain individuals in
the Wallace family (the “Wallace Family Donors”) to make, on or before June 15, 2001, gifts of
cash or other assets having a value (when made and at all times thereafter) of at least $9,500,000
to TNC, in order to assist TNC in achieving the goal of preserving large areas of farmland on
Martha’s Vineyard or Nantucket as designated (the “Designated Property™), and that such gifts
are to be evidenced initially by a charitable pledge agreement accompanied by a promissory
note. The promissory note is to be interest free and is to be payable at the time of the closing on
the acquisition of the Designated Property. In the event that the promissory note is not paid at
the time of a closing on the Designated Property (so that the note has been converted to
immediately available cash on or before such closing date), the promissory note shall be
enforceable against the Wallace Family Donors in the courts of the Commonwealth of
Massachusetts, unless a bargain sale gift is made by the Trust pursuant to (c) below. In the event
that the Designated Property is some or all of Herring Creek Farm, then the amount of any
promissory note delivered to TNC and not so paid at such closing of such Designated Property
shall be credited against the Purchase Price under the Purchase Agreement. In the event that a
closing on such Designated Property does not occur on or before December 31, 2001, the
charitable pledge agreement and the promissory note are to be returned to the Wallace Family

Donors.

()  We further understand that you agree that, in the event (i) that the

Purchase Price under the Purchase Agreement is greater than $55,000,000, and TNC is unable to _

raise the additional amount needed from the Wallace Family Donors or (ii) the Wallace Family
Donors fail to make some or all of the $9,500,000 in gifts contemplated by (b) above, the Trust
will make a bargain sale gift of any Shortfall (defined below). “Shortfall” shall mean the amount
equal to (i) the Purchase Price under the Purchase Agreement minus (ii) the total of (A)
$45,500,000 plus (B) the total of cash gifts actually funded by the Wallace Family Donors plus
(C) any credit against the Purchase Price received by TNC for promissory notes delivered by
Wallace Family Donors but not funded with cash by the closing under the Purchase Agreement.

3. Effect of Bargain Sale Gift on TNC’s Requirements regardine Approval of

Appraisal Under Purchase Agreement.

If the Trust does elect to make a bargain sale gift of some portion of the Herring Creek
Farm, then for purposes of TNC’s approval rights under Section 3.1(k) of the Purchase
Agreement, TNC will review and approve the appraisals for Herring Creek Farm based on the
figure that represents the actual net cash price to TNC rather then based upon the full fair market
value stated in the Trust’s appraisal. For example, if the Trust’s appraisal indicated a fair market
value figure of $70,000,000 and the Trust had elected to make a bargain sale gift in the amount
of $15,000,0000, then TNC would evaluate the appraisal to ensure that TNC and its Board were
satisfied that the fair market value of Herring Creek Farm was at least $55,000,000 (rather than
the higher $70,000,000 figure) and would grant or withhold their approval of the appraisal on
that basis. However, in the event the Trust elects to make a bargain sale gift of any portion of

2-
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Stuart R. Johnson, Trustee, Herring Creek Farm Trust
April 10, 2001
Page -3-

Herring Creek Farm, the deed delivered to TNC would have to state a figure no higher than the
actual cash (plus purchase money note and mortgage) being paid by TNC to the Trust as part of
the purchase transaction and, although TNC will execute a Form 8283 to-acknowledge receipt of
a gift, TNC will not endorse, either directly or indirectly, the dollar value of the bargain sale gift
component of the transaction.

4, Conditions to the Gifis.

We further understand that the poss1b111ty of these gifts is hmdered by certain legal
complications which must be addressed prior to the making of any such gifts, to wit, satisfaction
of the conditions enumerated in Section 3.3 of the Purchase Agreement (other than the condition
(stated in Section 8.3(a) of the Purchase Agreement and incorporated by reference into said
Section 3.3) regarding payment of any portion of the Purchase Price in excess of $44,500,000,
which amounts TNC will only be able to pay to the extent of the actual gifts received from the

Wallace Family Donors).
5. . Warranties.

TNC hereby warrants that if it is to receive a gift as herein contemplated, it presently is,
and will be as of the date of any such gift, an orgamzatlon qualified as tax exempt under Section
501(c)(3) of the Internal Revenue Code.

6. Remedies.

The Trust agrees that if (2) the gifts contemplated by subparagraph 2(a) above do not
occur by reason of any refusal by a Land Donor to make such a gift even though all of the
conditions in paragraph 4 have been satisfied, and such refusal or failure is the sole cause of the
inability of TNC to close the transactions contemplated by the Purchase Agreement or (b) all of
the gifts contemplated by subparagraph 2(b) above do not occur by a reason of a refusal of the
Wallace Family Donors to make such a gift even though all of the conditions in paragraph 4
above have been satisfied and the Trust does not make a bargain sale gift of the Sho-tfall as
provided in 2(c) above, then at TNC’s election the Trust shall refund the Deposit under the
Purchase Agreement and pay to TNC, a break-up fee in the amount of $3,000,000. If TNC elects
to collect the break-up fee, payment of such break-up fee and refund of the Deposit shall be in
lieu of all other remedies at law or in equity on the part of TNC, its heirs, successors, legal
representatives and assigns. If TNC elects not to collect the break-up fee, TNC shall be entitled
to seek specific performance of the obligations to corisummate the transactions contemplated

herein and in the Purchase Agreement.
7. Miscellaneous.

The Trust agrees that if a gift is made to TNC of the Blue Heron Parcel, the Trust will
take such steps as are necessary to ensure that the septic system for the Blue Heron Parcel has
been properly inspected and is in compliance with all relevant requirements of Title V (310
CMR 15.00 et seq.). Further, TNC understands that any gift of the Blue Heron Parcel may be

-3-
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Stuart R. Johnson, Trustee, Herring Creek Farm Trust
April 10, 2001
Page -4-

made subject to a lease in favor of Mary Eberle for the period from June 16, 2001 through
September 15, 2001 for a total rental of $25,593 (plus a security deposit of $1,000).

8. Non-Binding Nature.

The parties agree that the terms of the Confidentiality Agreement entered into by and
among the parties as of December 11, 2000, a copy of which is attached hereto as Exhibit B, are
incorporated herein by this reference as though fully set forth. It is acknowledged that this letter
of intent is not, is not intended to be and is not to become binding on the Land Donors, the
Wallace Family Donors, or you, and that the only binding effect which this letter of intent is to
have is that the acknowledgments made by you in paragraph 2, the warranties made by TNC in
paragraph 5 and the remedies committed to by you in paragraph 6 are to be final and binding

upon execution hereof.
THE MATURE CONSERVANCY |
) v

Name:
Its:

Agreed and Accepted:

April 24, 2001
HERRING CREEK FARM TRUST
By: W e

Stuart R. Johnsom~—"

Trustee, but not individually

924



HERRING CREEK FARM TRUST
c/o General Investment & Development Co.
600 Atlantic Avenue
Boston, MA 02210
617-973-9680

June 21, 2001

The Nature Conservancy
Eastern Regional Office

11 Avenue de Lafayette
Boston, MA 02111

Attentdon: Hans P. Birle, Esq.

The Nature Conservancy
Massachusetts Chapter

205 Portland Street

Boston, MA 02114

Attention: Wayne A. Klockner

Re: “Gift Letter” dated April 24, 2001 — Formal Submission of Charitable Pledge
Agreement and Non-Negotiable Promissory Note 21

.

Dear Messrs. Klockner and Bitle: (p"/\
yd

Reference is made to paragraph 2 (b) of the so-called “gift letter” dated April 24, 2001 from The
Nature Conservancy to Herring Creek Farm Trust as well as the letter of Herring Creek Farm Trust
dated June 15, 2001, countersigned by Mr. Giso for and on behalf of The Nature Conservancy,
extending to June 22, 2001 the date for submission to The Nature Conservancy of the charitable
pledge agreements and non-negotiable promissory notes (aggregating $9.5MM) called for under

paragraph 2 (b) of the “gift letter”.

I am pleased to submit herewith the original charitable pledge agreement and non-negotiable
promissory note dated June 21, 2001 of Real Estate Equities Limited Partnership, a Delaware limited

partnership. The undersigned reserves the right to satisfy the charitable pledge agreement and non-
negotiable promissory note by causing other individuals, trusts or entities, including children within

the Wallace families and trusts for the benefit of such children, to make the gifts necessary to satisfy
the charitable pledge agreement and non-negotiable promissory note.

Please signify your receipt of the enclosed charitable pledge agreement and non-negotiable
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The Nature Conservancy June 21, 2001
Page 2

promissory note, as well as your acknowledgment of the reserved nght, by executing at least one of
the two (2) enclosed counterparts of the charitable pledge agreement and returning it to the
undersigned at your eatliest convenience.

Very truly yours,

HQEREIIWK FARM TRUST

Stuart R. Johnson
Trustee, but not individually

enclosure
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' "NON-NEGOTIABLE PROMISSORY NOTE

$9,500,000 . Boston, Massachusetts
JuonE 21,2001

FOR VALUE RECEIVED, REAL ESTATE EQUITIES LIMITED PARTNERSHIP, a
Delaware limited partnership (the “Payor”), hereby promises to pay to the order of THE
NATURE CONSERVANCY (the “Payee”), at its Eastern Regional Office, 11 Avenue de
Lafayette, Boston, MA 02111, or at such other place as the Payee or any holder hereof may from
time to time designate, the principal sum of NINE MILLION FIVE HUNDRED THOUSAND
DOLLARS ($9,500,000), in lawful money of the United States, in immediately available funds,
if, as and when the Payee acquires farmland on Martha’s Vineyard or Nantucket as part of its
program to preserve the same, so long as the Payee gives to the Payer at least seven (7) days
advance written notice of the date on which this Non-Negotiable Promissory Note is to be
satisfied, as aforesaid. Whenever any payment hereunder shall be due on a day which is not a
business day, the due date thereof shall be extended to the next succeeding business day. No
interest hereunder shall accrue under this instrument prior to the maturity date, but thereafter
interest shall accrue calculated on the basis of actual days elapsed over a 360-day year at a rate
2% per annum in excess of the Prime Rate (as defined below) in effect from time to time, which
interest rate shall change as the Prime Rate changes. In no event shall the rate of interest
hereunder exceed the maximum interest rate permitted by applicable law.

“Prime Rate” shall mean the rate which announced from time to time as the prime rate of
Fleet BankBoston, N.A. or its successor, as in effect from time to time. The Prime Rate is a
reference rate and does not necessarily represent the lowest or best rate actually charged to any
customer. The Payee may make commercial loans or other loans at rates of interest at, above or

below the Prime Rate.

If the Payor or any obligor, maker, endorser, acceptor, surety or guarantor of, or any party
to any indebtedness, obligations and liabilities of any kind of the Payor to the Payee (together
with the Payor, the “Obligors”), shall default in the punctual payment of any sum payable with
respect to, or in the observance or performance of any of the terms and conditions of, any
indebtedness, obligations and liabilities of such Obligor owing to the Payee, whether now
existing or hereafter arising, direct or indirect, absolute or contingent, arising by operation of law,
through assignment or otherwise, or arising pursuant to any agreement with the Payee,
(collectively, the “Obligations™), or if a default or event of default shall occur for any reason
under any of the Obligations, or if the Payee shall, in its sole discretion, consider any of the
Obligations insecure or any collateral unsafe, insecure or insufficient and the Payor shall not on
demand furnish or cause to be furnished other collateral or make payment of the Obligations
satisfactory to the Payee, or if any Obligor (being a natural person) shall die or any Obligor
(being a corporation) shall be dissolved or shall fail to maintain its existence in good standing, or
if the usual business of any Obligor shall be suspended or terminated, or if any Obligor shall
terminate, contest or fail to perform its obligations to the Payee for any reason whatsoever, or if
any lien, levy, execution, seizure, attachment or gamishment shall be issued, made or filed on or

927



against any property of any Obligor, of if any Obligor shall become insolvent (however defined
or evidenced), make an assignment for the benefit of creditors or make or send a notice of
intended bulk transfer, or if a meeting of creditors is convened or a committee of creditors is
appointed for, or any petition or proceeding for any relief under any bankruptcy, reorganization,
arrangement, insolvency, readjustment of debt, receivership, liquidation or dissolution law or
statute now or hereinafter in effect (whether at law or in equity) is filed or commenced by or
against, any Obligor or any property of any Obligor, or if any trustee or receiver is appointed for
any Obligor or any such property (each of the foregoing, an “Event of Default”)-- then and in any
such event and at any time thereafter, in addition to all rights and remedies of the Payee
hereunder, applicable law and otherwise, all such rights and remedies being cumulative, not
exclusive and enforceable alternatively, successively and concurrently, the Payee may, at its
option, declare any or all of the Obligations, including, without limitation, all amounts owing
under this Note, to be due and payable, whereupon the maturity of the then unpaid balance
thereof shall be accelerated and the same, together with all interest accrued thereon, shall
forthwith become due and payable, provided that if any petition or proceeding for any relief
under any bankruptcy, reorganization, arrangement, insolvency, readjustment of debt,
receivership, liquidation or dissolution law or statute now or hereinafter in effect (Whether at law
or in equity) is filed or commenced by or against any Obligor or any property of any Obligor, all
Obligations, including without limitation all amounts owing under this Note, shall be, without
notice, declaration or any action by the Payee, accelerated, and immediately due and payable.

The Payor hereby waives diligence, demand, presentment, protest and notice of any kind,
and assents to extensions of the time of payment, release, surrender or substitution of security, or
" forbearance or other indulgence, without notice. :

The Payor may, at its option, at any time and from time to time, prepay all or any part of
the principal balance of this Note, without penalty or premium..

No act, omission or delay by the Payee or course of dealing between the Payee and the
Payor shall constitute a waiver of the rights and remedies of the Payee hereunder. No single or
partial waiver by the Payee of any Event of Default or right or remedy which it may have shall
operate as a waiver of any other Event of Default, right or remedy or of the same Event of
Default, right or remedy on a future occasion.

This Note shall be governed by and construed in accordance with the laws of the
Commonwealth of Massachusetts (without giving effect to the conflict of laws principles
thereof). Any legal action or proceeding with respect to this Note may be brought in the courts of
the Commonwealth of Massachusetts or of the United States of America for the District of
Massachusetts, and, by execution and delivery of this Agreement, the Payor hereby accepts for
itself and in respect of its property, generally and unconditionally, the jurisdiction of the
aforesaid courts. The Payor hereby knowingly, voluntarily, intentionally and irrevocably waives,
in connection with any such action or proceeding: (i) any objection, including, without
limitation, any objection to the laying of venue or based on the grounds of forum non conveniens,
which it may now or hereafter have to the bringing of any such action or proceeding in such
respective jurisdictions, (ii) the right to interpose any setoff, non-compulsory counterclaim or

-2-
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cross-claim and (iii) to the maximum extent not prohibited by law, any right it may have to a trial
by jury in respect of any litigation directly or indirectly arising out of, under or in connection
with this Note. The Payor irrevocably consents to the service of process of any of the '
aforementioned courts in any such action or proceeding by the mailing of copies thereof by
registered or certified mail, postage prepaid, to the Payor at its address set forth below. Nothing
herein shall affect the right of the Payee to serve process in any other manner permitted by law or
to commence legal proceedings or otherwise proceed against the Payor in any other jurisdiction.

Unless otherwise provided herein, all notices, requests and other communications to any
party hereunder shall be in writing and shall be personally delivered or sent by certified mail,
postage prepaid, return receipt requested, or by a reputable courier delivery service or by telecopy

and shall be given,

If to the Payor: REAL ESTATE EQUITIES LIMITED PARTNERSHIP
600 Atlantic Avenue, Suite 2000
Boston, Massachusetts 02210
Attn: Stuart R. Johnson
Facsimile No.: 617-367-3417

With a copy to: Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C.
One Financial Center
Boston, MA 02111
Facsimile No.: (617) 542-2241
Attention: Christopher H. Milton, Esquire

If to the Payee: THE NATURE CONSERVANCY
Eastern Regional Office
11 Avenue de Lafayette
Boston, MA 02111
Attn: Hans P. Birle, Esquire
Facsimile No.: (617) 482-5866:

With a copy to: Frank Giso, P.C.
Choate, Hall & Stewart
Exchange Place
Boston, MA 02109
Facsimile No.:(617) 248-4000

or such other address or telecopy number as such party may hereafter specify by notice to
the Payee and the Payor. Each such notice, request or other communication shall be
effective (i) if given by telecopy, when such telecopy is transmitted to the telecopy
number specified herein and the appropriate confirmation is received, (ii) if given by
certified mail, 72 hours after such communication is deposited with the post office,

-3-
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addressed as aforesaid, or (iii) if given by any other means (including, without limitation,
by air courier), when delivered at the address specified in accordance herewith.

No provision hereof shall be modified, altered or limited except by a written instrument
expressly referring to this Note and to such provision, and executed by the Payor and the Payee.

In the event that any court of competent jurisdiction shall determine that any provision, or
any portion thereof, contained in this Note shall be unreasonable or unenforceable in any respect,
then such provision shall be deemed limited to the extent that such court deems it reasonable and
enforceable, and as so limited shall remain in full force and effect. In the event that such court
shall deem any such provision, or portion thereof, wholly unenforceable, the remaining
provisions of this Note shall nevertheless remain in full force and effect.

This Note and all obligations evidenced hereby shall be binding upon the heirs, executors,
administrators, successors and assigns of the Payor and shall, together with the rights and
remedies of the Payee hereunder, inure to the benefit of the Payee, provided that this note shall

not in any respect be a negotiable instrument.

In the event the Payee or any holder hereof shall refer this Note to an attorney for
collection, the Payor agrees to pay, in addition to unpaid principal and interest, all the costs and
expenses incurred in attempting or effecting collection hereunder, including reasonable attorney’s

fees, whether or not suit is instituted.

This Note shall take effect as an instrument under seal in the Commonwealth of
Massachusetts.

This Note is intended to secure the obligations of the Payor under that certain Charitable
Pledge Agreement between the Payor and the Payee dated of even date herewith, and is subject to

applicable terms thereof.

REAL ESTATE EQUITIES LIMITED PARTNERSHIP
a Delaware limited partnership

By: FIRST CAPITAL FINANCIAL CORPORATION,
its corporate general partner

By @més%ﬁ

Stuart R. Jo 1ce President
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CHARITABLE PLEDGE AGREEMENT

AGREEMENT made in Boston, Massachusetts, this ‘o¢J ST day of Jbne ,2001,
between REAL ESTATE EQUITIES LIMITED PARTNERSHIP, a Delaware limited
partnership, having an address for purposes hereof at 600 Atlantic Avenue, Suite 2000, Boston,
Massachusetts 02210 (“Pledgor”) and THE NATURE CONSERVANCY, a non-profit
corporation organized and existing under the laws of the District of Columbia (“Pledgee”),
having an address for purposes hereof at its Eastern Regional Office, 11 Avenue de Lafayette,

Boston, MA 02111. :

WHEREAS, it is the desire of Pledgor to assure the Pledgee of the availability of certain
funds by donation and thereby to encourage the Pledgee to carry out and fulfill its charitable
program to preserve large areas of farmland on Martha’s Vineyard or Nantucket and to seek
additional contributions from other donors; and

WHEREAS, in consideration of and in reliance upon such donations or funds, the
Pledgee will secure gifts, donations and pledges from other individuals, foundations or
corporations to the Pledgee and will incur expenses to carry out this charitable program in
anticipation of the fulfillment of this Charitable Pledge Agreement; and

WHEREAS, Pledgee is willing to accept such donations of funds to continue to
undertake this program in reliance upon the undertakings and assurances hereby given;

NOW, THEREFORE, in consideration of the premises and reliance herein recited, it is
hereby agreed by and between the parties as follows:

1. The undersigned Pledgor does hereby pledge to pay the sum of $§9,500,000 to the
Pledgee specifically for the charitable program described above.

2. It is understood that the above donation is made in reliance on the fact that the
Pledgee is now, and will be at the time(s) of payment exempt from federal income taxation under
Section 501(c)(3) of the Internal Revenue Code of 1954, as amended.

3. Pledgor will execute and keep in effect a valid non-negotiable promissory note to
evidence the commitment of the Pledgor to complete the gifts contemplated herein consisting of
funds equivalent to the sum due under said non-negotiable promissory note.

4. This Pledge may be enforced by said Pledgee by an action for specific
performance or by any other appropriate remedy by any court having jurisdiction. It is further
understood that this Pledge is a binding obligation on the undersigned Pledgor and the executors,
administrators and representatives of Pledgor’s estate.

5. This Pledge shall be governed in all respects by the laws of the Commonwealth of
Massachusetts. ' .
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IN WITNESS WHEREOF,  StuawT #. ~Jonusew  has set his/her hand

and seal, and the Pledgee has caused this Agreement to be signed by
, the day and year first above written.

SIGNATURES:

WITNESS: ' Real Estate Equities Limited Partnership, a
' Delaware limited partnership

By:  First Capital Financial Corporation,
its corporate general partner

AZME Qe (ot

4 v Stuart R. Johnmremdent
PLEDGEE:
WITNESS: The Nature Conserv. J‘X
//mm Iﬁl/V\Lﬂ [/u/x/ %F By: 5 k
] Name: Dennis 8. Wolleff

Title:  Viee Fresident

TRA 1529788vl
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HERRING CREEK FARM TRUST
c/o General Investment & Development Co.
600 Atlantic Avenue
Boston, MA 02210
617-973-9680

June 21, 2001

The Nature Conservancy
Eastern Regional Office

11 Avenue de Lafayette
Boston, MA 02111

Attention: Hans P. Birle, Esq.

The Nature Conservancy
Massachusetts Chapter

205 Portland Street

Boston, MA 02114

Attention: Wayne A. Klockner

Re: Acquisition of Herring Creek Farm, Edgartown, Dukes County, Massachusetts
Section 3.3 (h) of Definitive Agreement

Dear Wayne and Hans:

Reference is made to Section 3.3 () of that certain Definitive Agreement regarding Herring Creek
Farm, Edgartown, Dukes County, Massachusetts between The Nature Conservancy and Herring
Creek Farm Trust, dated April 24, 2001 (the “Agreement”). Herring Creek Farm Trust is satisfied
with the Complete Appraisal in Self-Contained Format, prepared by Martin J. Coleman, Jr. and
Kenneth J. Croft, III, Coleman & Sons Appraisal Group, Waltham, MA, effective June 5, 2001 for
the purposes of the Agreement and the transactions contemplated thereby.

In Seller’s view, there are facts which would support a fair market value of Herring Creek Farm in
excess of the amount set forth in the Appraisal. For example, the fair market value of Herring
Creek Farm would have exceeded the value set forth in the Appraisal if the appraiser had attributed
value to some portion of the eastern end of the beach (even if such value were the result of
significant discounts by reason of access issues and permitting issues). Herring Creek Farm Trust
also believes that the value would exceed the amount set forth in the Appraisal for other reasons,
including (a) the manner of application of present worth factors, (b) contingencies re: infrastructure

costs and (c) the like.
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Nevertheless, for the purposes of our Agreement, Seller hereby expresses its satisfaction with the
Appraisal. The approval is given only in the context of the consummation of the transactions
contemplated by the Definitive Agreement and is not to be deemed approval in other contexts.

Very truly yours,

HERRING CREEK FARM TRUST

G

Stuart R. Johnson
Trustee, but not individually
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PROMISSORY NOTE

$1,000,000 '
Boston, Massachusetts

Jury 20™ 2001

FOR VALUE RECEIVED, The Nature Conservancy, a non-profit organization,
having an office at 11 Avenue de Lafayette, Boston, Massachusetts 021 11 (hereinafter,
the "Borrower"), promises to pay to the order of Stuart R. J. ohnson, Trustee of Herring
Creek Farm Trust wd/t dated October 21, 1970 and recorded at the Dukes County
Registry of Deeds (the “Registry”) in Book 286, Page 158 as amended by Certificate of
Amendment of Trust dated May 11, 1971, and recorded in the Dukes County Registry of
Deeds in Book 290, Page 558, and registered in the Dukes County Registry District
Office of the Land Court (the *Land Court”) as Miscellaneous Document No. 962 and as
further affected by a Certificate of Amendment of Trust dated May 11, 1971 and recorded
in the Dukes County Registry of Deeds in Book 291, Page 580 and registered in the
Dukes County Registry District Office of the Land Court as Document No. (herein,
together with its successors and assigns as Holders of this Note, the “Holder”) the sum of
One Million (31,000,000) Dollars, with interest on the unpaid principal balance (based
& upon athree hundred and sixty (360) day year and thirty (30) day months) at an interest
® nateof (a) five and twelve hundreths percent (5.12%) per annum prior to the occurrence

of an Event of Default hereunder, and (b) eight percent (8%) after the occurrence of an
B Event of Default hereunder and during the continuation thereof,

1. Payment of Principal and Interest

Principal and interest of this Note shall be repaid as follows:

A On the anniversary of this Note and on each subsequent anniversai'y
[ thereafter unti] the Maturity Date, as defined below, the undersigned shall make annual

B Payments of interest in arrears on the unpaid principal balance from time to time. The

annual payments shall be in the amount $51,200. Payments shall be pro rated for any
i Portion of a year to which an annual payment may apply.

g . B Borrower acknowledges and agrees that the entire original principal sum-
. Sidenced by this Note and all accrued and unpaid interest and all other sums evidenced

Bt by the Note or secured by the Mortgage (as hereinafter defined) shall be due and payable

i °2 T L Y /7 2004 (the "Maturity Date"). '

\#Z ( ty Date")

Late Charge, Prepavment, Application of Payments

-

i

%\b‘r Sale\promisy4 cin dne
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The Borrower shall pay a late charge equal to three percent (3.0%) of any monthly
installment amount not paid within seven (7) days after written notice to Borrower of
Borrower’s failure to pay any monthly installment amount (all notices hereunder shal] be
governed by the notice provisions of the Mortgage (as defined herein)) and this charge
will be in addition to Holder's other remedies and charges.

The undersigned may prepay this Note from time to time in whole or in part
without premium or penalty.

Any payments received by Holder on account of this Note prior to demand or
acceleration shall be applied first, to any costs, expenses, or charges then owed Holder by
the Borrower, second, to accrued and unpaid interest, and third, to the unpaid principal
balance hereof. Any payments so received after demand or acceleration shal] be applied
in such manner as Holder may determine in its sole discretion.

3. Security

This Note is secured by that certain Mortgage, Security Agreement and
Assignment of even date herewith (the "Mortgage™") granted by Borrower to Holder. Each
capitalized term used herein, unless otherwise defined herein, shall have the same
meaning as set forth in the Mortgage. The obligations, covenants and agreements of the
. Mortgage are made a part of this Note to the same extent and with the same effect as if
- they were fully set forth in the Note, and Borrower agrees to perform each and every
., obligation, covenant and agreement set forth in the Note, and in the Mortgage and any
- other document evidencing the loan ("Loan Documents™"). This Note shall evidence, and
. the Mortgage shall secure, the indebtedness described in this Note, any future loans or
+ advances that may be.made to or on behalf of Borrower by Holder at any time or times
= hereafter under the Mortgage, and any other amounts required to be paid by Borrower
e under the Loan Documents, and any such loans, advances or amounts shall be added to

VI s

3

hhs ot

Holder, at its option, may declare the entire unpaid principal balance of this Note
Nld- accrued unpaid interest thereon to be immediately due and payable without demand,
Otice or protest (which are hereby waived) upon the occurrence of any one or more of

e following events (herein, "Events of Default"): :

(8)  The failure by the Borrower to pay any amount due under this Note when
ke Ue and the continued existence of such monthly installment payment default for a period
- Ven (7) days after written notice to Borrower of such default; (b) the failure by the

i 1B°"°Wer to pay upon demand (or when due, if not payable on demand) any of the
Tower's other monetary liabilities, obligations, and indebtedness to Holder which
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railure continues for seven (7) days after written notice to Borrower of such failure; (c)
The failure by the Borrower to promptly, punctually, and faithfully perform, discharge, or
comply with any of the Borrower's non-monetary liabilities, obligations, indebtedness or
covenants to Holder (the Note, liabilities, obligations, indebtedness, and covenants
described in (a), (b), and (c) are referred to herein as the "Liabilities") within thirty (30)
k:  days of written notice to Borrower, of such failure or, if such non-monetary failure is not
= reasonably capable of cure within such thirty days, then such longer period of time as js
£ necessary, provided Borrower timely commenced cure and is diligently proceeding to

I cure; (d) Any act by, against, or relating to the Borrower, or its property or assets, which
B act constitutes the application for, consent to, or sufferance of the appointment of a

: receiver, trustee, or other person, pursuant to court action or otherwise, over all, or

i substantially all of the Borrower’s property; the granting of any trust mortgage or

. . execution of an assignment for the benefit of the creditors of the Borrower, or the

‘." being diligently contested by the Borrower until the carlier of (a) the entry of an order for

S rclicf; or (b) the expiration of sixty (60) days without the dismissal thereof); the fajlure by

B the Borrower to generally pay the debts of the Borrower as they mature; adjudication of
E bankruptcy or insolvency relative to the Borrower; the entry of an order for relief or

£ similar order with respect to the Borrower in any proceeding pursuant to the federal

& bankruptcy law; the filing of any complaint, application, or petition by or against the

£ Borrower initiating any matter in which the Borrower is or may be granted any relief from

' the debts of the Borrower pursuant to the Bankruptcy Code or to any other insolvency

P statute or procedure (provided, it shall not be an Event of Default hereunder if such

k. complaint, application or petition is filed against the Borrower, which complaint, h

application or petition is being diligently contested unti] the earlier of (x) the entry of an

4 order for relief against the Borrower, or (y) the expiration of sixty (60) days without

8 dismissal of such complaint, application or petition); the calling or sufferance of a : 15

F! meeting of creditors of the Borrower; the meeting by the Borrower with 2 formal or

¥ nformal creditors’ committee; the offering by, or entering into by, the Borrower of any : 1
& composition, extension or any other arrangement seeking relief or extension for the debts 1
_ :_"Of the Borrower, or the initiation of any other judicial or non-judicial proceeding or

";\hOt covered by insurahce, which judgment is not satisfied or appealed from (with

B cxecution or similar process stayed) within forty-five (45) days of jts entry; () The death,
 '“mination of existence, dissolution, winding up, or liquidation of the Borrower.

Limitation on Interest

: 5"

. The Note and Mortgage and other documents made by Borrower relating directly
‘_' mfhr_ectly to the indebtedness evidenced by this Note are expressly limited so that in no
:A‘ 3 A
’“CMIC\Promisw cln.doc : 7/16/2001
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amount which would be deemed unlawful, such amount of interest deemed unlawfiy]
shall promptly be refundeq to Borrower.

6. Liabilig of Borrower

The Borrower sha] indemnify, defend, and hold Holder harmless against any

- claim brought or threatened against Holder by the Borrower Or any claim brought or

other party, which costs and expenses are incurred
irectly related to the preservation, protection,
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collection or enforcement of any of the other party’s rights against the Borrower or the
Holder and against any collatera] given to secure this Note or any other Liabilitjes,

The Borrower of this Note respectively waives presentment, demand, notice, and
protest, and also waives any delay on the part of the Holder hereof, Each of the Borrower
and the Holder,assents to any extension or other indulgence (including, without
limitation, the release or substitution of collateral) permitted the Borrower by Holder with

This Note shall be binding upon the Borrower and upbn its respective héirs,

successors, assigns, and representatives, and shall inure to the benefit of Holder and its
successors, endorsees, and assigns.

The Borrower makes the following waiver knowingly, voluntarily, and -
- intentionally, and understands that Holder, in the establishment and maintenance of
~ Holder’s relationship with the Borrower contemplated by the within Note, is relying
. thereon. THE BORROWER, TO THE EXTENT ENTITLED THERETO, WAIVES
- ANY PRESENT OR FUTURE RIGHT OF THE BORROWER, OR OF ANY OTHER

& ARISES OUT OF, OR IS IN RESPECT TO, ANY RELATIONSHIP AMONGST OR
* BETWEEN THE BORROWER, ANY SUCH PERSON, AND HOLDER.

.3 This Note is delivered to Holder at its office in Massachusetts, shall be govemned
4 Py the laws of The Commonwealth of Massachusetts, and shall take effect as a sealed
B Instrument. - The Borrower submits to the jurisdiction of the courts of The .

B Commonwealth of Massathusetts for all purposes with respect to this Note, any collareral
8Ven to secure its liabilities

\ » obligations and indebtedness to Holder, and its relationship
R ¥ith Holder, -
WITNESS THE NA CONSERVANCY
4 ;_fgned in my Presence - | @
E . . By: - yo—
' ﬂ\_, Name: _Uhe f  Rlockcd”
Title:- / V..

Rl romisys cin.doc
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The Wallace Foundation
c/o General Investment & Development Co.
600 Atlantic Avenue
Suite 2000
Boston, Massachusetts 02210
617-937-9680

July 18,2001

By Hand

The Nature Conservancy
Eastern Regional Office

11 Avenue de Lafayette
Boston, MA 02111
Attention: Hans P. Birle, Esq.

The Nature Conservancy
Massachusetts Chapter

205 Portland Street

Boston, MA 02114

Attention: Wayne A. Klockner

Dear Messrs. Birle and Klockner:

There is being remitted to you today by wire transfer Eighteen Million Five Hundred Thousand
Dollars ($18,500,000). The remittance satisfies in full a certain Non-Negotiable Note dated June
21, 2001 of Real Estate Equities Limited Partnership in the original principal amount of
$9,500,000 as well as a Charitable Pledge Agreement also dated June 21, 2001 of Real Estate
Equities Limited Partnership in favor of The Nature Conservancy. The funds have been donated
to The Nature Conservancy so that The Nature Conservancy can carry out and fulfill its
charitable programs of preserving large areas of farmland on Martha’s Vineyard and Nantucket.
We trust that if The Nature Conservancy is unable to utilize the donated amount for such
purposes this summer then the donation will be returned to the undersigned for further return to

the donors.

Please signify-your receipt of this covering letter and the donated funds by executing at least one
of the two (2) counterparts of this letter and return the same to the undersigned.

Very truly yours, Receipt Acknowledgment:
THE WALLACE FOUNDATION THE NATURE CONSERVANCY
~
Q}w@ N,
StuartR.J ohnson,\mﬁ)mey-in-fact Name:
Title:
enclosure
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The Wallace Foundation

¢/o General Investment & Development Co.

600 Atlantic Avenue
Suite 2000
Boston, Massachusetts 02210
617—9V-9680
23
July 18,2001
By Hand
The Nature Conservancy
Eastern Regional Office
11 Avenue de Lafayette
Boston, MA 02111
Attention: Hans P. Birle, Esq.
The Nature Conservancy
Massachusetts Chapter
205 Portland Street
Boston, MA 02114

Attention: Wayne A. Klockner
Dear Messrs. Birle and Klockner:

There is being remitted to you today by wire transfer Eighteen Million Five Hundred Thousand
Dollars ($18,500,000). The remittance satisfies in full a certain Non-Negotiable Note dated June
21, 2001 of Real Estate Equities Limited Partnership in the original principal amount of
$9,500,000 as well as a Charitable Pledge Agreement also dated June 21, 2001 of Real Estate
Equities Limited Partnership in favor of The Nature Conservancy. The funds have been donated
to The Nature Conservancy so that The Nature Conservancy can carry out and fulfill its
charitable programs of preserving large areas of farmland on Martha’s Vineyard and Nantucket.
We trust that if The Nature Conservancy is unable to utilize the donated amount for such

purposes this summer then the donation will be returned to the undersigned for further return to
the donors.

Please signify your receipt of this covering letter and the donated funds by executing at least one
of the two (2) counterparts of this letter and return the same to the undersigned.

Very truly yours,

THE WALLACE FOUNDATION

Stuart R. Johnson, Attorney-in-fact

enclosure
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The Wallace Foundation
¢/o General Investment & Development Co.
600 Atlantic Avenue
Suite 2000

Boston, Massachusetts 02210
617-937-9680

July 18,2001

By Hand

The Nature Conservancy
Eastern Regional Office

11 Avenue de Lafayette
Boston, MA 02111

Attention: Hans P. Birle, Esq.

The Nature Conservancy
Massachusetts Chapter

205 Portland Street

Boston, MA 02114

Attention: Wayne A. Klockner

Dear Messrs. Biﬂe and Klockner:

There is being remitted to you today by wire transfer Eighteen Million Five Hundred Thousand
Dollars ($18,500,000). The remittance satisfies in full a certain Non-Negotiable Note dated June
21, 2001 of Real Estate Equities Limited Partnership in the original principal amount of
$9,500,000 as well as a Charitable Pledge Agreement also dated June 21, 2001 of Real Estate
Equities Limited Partnership in favor of The Nature Conservancy. The funds have been donated
to The Nature Conservancy so that The Nature Conservancy can carry out and fulfill its
charitable programs of preserving large areas of farmland on Martha’s Vineyard and Nantucket.
We trust that if The Nature Conservancy is unable to utilize the donated amount for such
purposes this summer then the donation will be returned to the undersigned for further return to
the donors.

Please signify-your receipt of this covering letter and the donated funds by executing at least one
of the two (2) counterparts of this letter and return the same to the undersigned.

Very truly yours, » Receipt Acknowledgment:
THE WALLACE FOUNDATION THE NATURE CONSERVANCY
p . \ =
;‘/ ' “‘ﬂ; /’@ } By: %’ﬂ-’l/
StuartR.J ohnson,\ﬂ(tfomey-in-fact Name:
Title:
enclosure
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The Wallace Foundation
c/o General Investment & Development Co.
600 Atlantic Avenue
Suite 2000

Boston, Massachusetts 02210
617-937-9680

July 18,2001

By Hand

The Nature Conservancy
Eastern Regional Office

11 Avenue de Lafayette
Boston, MA 02111

Attention: Hans P. Birle, Esq.

The Nature Conservancy
Massachusetts Chapter

205 Portland Street

Boston, MA 02114

Attention: Wayne A. Klockner

Dear Messrs. Birle and Klockner:

There is being remitted to you today by wire transfer Eighteen Million Five Hundred Thousand
Dollars ($18,500,000). The remittance satisfies in full a certain Non-Negotiable Note dated June
21, 2001 of Real Estate Equities Limited Partnership in the original principal amount of
$9,500,000 as well as a Charitable Pledge Agreement also dated June 21, 2001 of Real Estate
Equities Limited Partnership in favor of The Nature Conservancy. The funds have been donated
to The Nature Conservancy so that The Nature Conservancy can carry out and fulfill its
charitable programs of preserving large areas of farmland on Martha’s Vineyard and Nantucket.
We trust that if The Nature Conservancy is unable to utilize the donated amount for such
purposes this summer then the donation will be returned to the undersigned for further return to

the donors.

Please signify your receipt of this covering letter and the donated funds by executing at least one
of the two (2) counterparts of this letter and return the same to the undersigned.

Very truly yours, _ Receipt Acknowledgment:

THE WALLACE FOUNDATION THE NATURE CONSERVANCY
Cpar G oy e L

Stuart R.J ohnsbn;«zﬁtomey-in-fact Name: SIS P RB/R¢E

Title: AsS=s7947 SECRETAR )/

enclosure
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CHOATE, HALL & STEWART

A PARINERSHIP INCLUDING PROFESSIONAY CORPORATIONS

4  FauxGsomLPC EXCHANGE PLACE
Dmect DIAL: (617) 248-5117
RuAL: FOI@CHWOATECOM 53 STATE STREET

BOSTON, MASSACHUSETTS 02100-2801
TELEPHONE (617) 248-5000
" ACSIMILE (617) 2484000

October 18, 2000

VIA FACSIMILE
(650) 633-1823

Roger Bamford
555 Manzanita Way
Woodside, CA 94062

RE: Herming Creck Famm, Martha’s Vineyard

Dear Roger:

Enclosed for your review is the revised form of the Agreement between The Nature
Conservancy and you regarding the arrangements for financing the Wallace land purchase, etc.
, The principal difference between the enclosed Agreement and the form of this Agreement which
w’ I circulated under my cover letter dated October 12, 2000, is a much more streamlined
mechanism for providing collateral on the indemnity that TNC will need to receive from you as
the back-up for the indemnity which it gives to HCAC under the HCAC Agroement.

1 hope that everyone feels the enclosed Agreement accurately describes prior discussions
and that we are able to sign this Agreement quickly. By a copy of this letter I am forwarding the
Agrecment to Ted Kaplan for his review as well. As soon as you have had an opportunity to
touch base with Ted, either you or he should give me a call so that I can incorporate your
comments into am execution copy.

Very truly y;

F iso 11, PC

FG/mb
Enclosure

cc:  Ted Kaplan, Esq. (w/enc., by fax)

Hans P. Bixle, Esq. (w/enc., by fax)
3183215_1.doc
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AGREEMENT REGARDING MARTHA'S VINEYARD LAND

This Agreementxs made as of the 18th day of October, 2000, by and between The Nature
Conservancy (“TNC”), a District of Columbia_corporation having 2 busitess address at
201 Devonshire Street, Boston, Massachusetts 02110-1402 and Roger Bamford (“RB”), an

individual residing at 555 Manzanita Way, Woodside, California 94062.

L BA ROUND FACTS

A.  Neil Wallace and Monte Wallace (collectively, the “Wallaces”), eitheer directly or
through one or more entities in which they hold the beneficial ownership, hold title to land in
Edgartown, Martha's Vineyard, Massachusetts containing 215 acres more o Jess (the “Wallace
Land”), which land is also referred to as “Herring Creek Farm” in the HCAC A greement (as

defined below). \

B. TNC and RB both desire for TNC to attempt to purchase the Wallace Land from
the Wallaces on the terms and conditions described in more detail below.

C.  Because the Wallace Land is subject to a right of first refusal and other
restrictions and covenants in favar of Herring Creek Acquisition Company LLC (“HCAC"), it is
necessary to obtain the consent of HCAC to any purchase of the Wallace Land, and therefore

INC has entered into an agreement with HCAC in the form attached hereto as Exhibit AGR (the

“HCAC Agreement”).

J D. TNC and RB entered into a Preliminary Agreement Regarding Martha’s Vineyard
Land (the “Preliminary Agreement”), dated as of October 10, 2000, in order 10 permit TNC to be

able to execute the HCAC Agreement.

E. TNC.and RB now desire to execute this Agreement in order to supplement the
Preliminary Agreement and also to set forth herein the respective rights and responsibilities of
each party in connection with the HCAC Agreement and the attempted acquisition of the

Wallace Land.
I AGREEMENTS

NOW, THEREFORE, for good and valuable consideration, the sufficiency and receipt of
which is hereby acknowledged, TNC and RB agree as follows: ‘

A. RB agrees that he will loan TNC up to Forty Million Dollars ($40,000,000.00) to
finance the acquisition of the Wallace Land from the Wallaces and that if it is mot possible for
TNC to negotiate an agreement with the Wallaces whereby TNC acquires the Wallace Land for
the price of Forty Million Dollars ($40,000,000.00) or less, then TNC shall have no obligation to
enter into an agreement with the Wallaces, whereupon the break-up fee will be due 1o HCAC
under the HCAC Agreement and the terms of Section ILA. of the Preliminary Agreement shall

apply.

B.  If TNC is successful in signing an agreement with the Wallaces for the purchase
of the Wallace Land, then at the closing of such purchase (the “Wallace Land Closing”) RB will
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”) in the amount of the purchase pice owed to the

make a loan to TNC (the “Acquisition Loan
Wallaces (but not more than $40 million) and TNC will execute and deliver to RIB as evidence
of, and security for, the Acquisition Loan, (1) 2 non-recourse promissory note bearing interest at

7% per annum, matuting on the sixth anmiversary of the Wallace Land Closing (the “Maturity
Date™) and requiring no payments of interest until the Maturity Date and (2) 8 Inorigage (the
“pyrchase Mortgage”) securing such note and encumbering all of the Wallace Land acquired by
TNC and not conveyed to HCAC pursuant to the terms of the HCAC Agreement. It is agreed

that TNC shall have no liability for the Acquisition Loan and no other assets of 'TNC shall be
subject to execution for payment of the Acquisition Loan other than foreclosure of the Purchase

Mortgage.

C.  The Purchase Mortgage will be subject to all of the conservation and architectural

restrictions imposed upon Wallace Land pursuant to the HCAC Agreement and will also contain

a provision which commits RB to subordinate the Purchase Mortgage to any further conservation
casement or restriction which TNC may place on the Wallace Land during the term of the
Acquisition Loan, provided that no such additional conservation easement or festriction shall
limit the right to develop single family residences on the Wallace Land to a greater extent than

the restrictions already contained in the HCAC Agreement.

D.  Simultaneously with the Wallace Land Closing, TNC shall grant RB an option
(the “Option®) to purchase for fair market value all or any portion of the Wallace Land covered
by the Purchase Mortgage. The Option will permit RB to buy such land in one or more
increments provided all such closings occur on or before the Maturity Date. However, any land

— sold by TNC pursuant to the Option shall be subject to all conservation and architectural

restrictions created pursuant to the HCAC Agreement and to any of the further conservation
restrictions created by TNC as contemplated by Section ILC. above. Any proceeds paid to TNC

by RB in connection with the exercise of the Option shall be used by TNC to pay down the
Acquisition Loan.

E. Whether or not TNC is successful in negotiating an agreement with the Wallaces
to purchase the Wallace Land or is successful in actually acquiring the Wallace Land, RB shall
provide TNC with all monies which TNC is obligated to pay HCAC or its counse] under the
HCAC Agreement or which are needed to cover any other costs, expenses and payments owed
by TNC under or in connection with the HCAC Agreement, including, without limitation, all
surveying and engineering expenses incurred by TNC in connection with any of the transactions
or activities contemplated by the HCAC Agrecment, all reasonable attomeys fees incurred by
TNC in connection with the preparation and negotiation of the HCAC Agreement, negotiations
with the Wallaces and any real estate closings with the Wallaces for the Wallace Land or with
HCAC under the HCAC Agreement, and any other costs and expenses reasonably associated
with any of the foregoing. Further, 21l such amounts shall be paid to TNC as soon as reasonably
practicable afier TNC presents an invoice for such item (with reasonably detailed supporting
information) to RB. Finally, if TNC is successful m acquiring the Wallace Land, RB shall
provide funds to TNC to establish an operating endowment (not to exceed $500,000.00) out of
which TNC will pay the costs of implementing and maintaining its various conservation
programs for the Wallace Land. TNC agrees that any and all amounts referenced above in this
Section ILE. may be paid with one or more gifts of low basis stock from RB to TNC, provided
such stock at the time of the gift has a present fair market value equal to or greater than the

3179776_2.D0OC
2-
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fanding obligation owed by RB pursuant to the foregoing provisions of this Sectiona ILG. in each
instance. = .

F. RB and TNC will share the obligation to deliver the indemnity (the “Exhibit C
Indemnity”) in favor of HCAC under the HCAC Agreement on 2 basis whereby TNC assumes
responsibility to HCAC for the first $1,000,000 which HCAC may be owed in comnection with
the Exhibit C Indemnity (this $1,000,000 indemnity from TNC hereinafter called the “TNC
Indemnity”) and any obligations or liabilities owed to HCAC under the Exhibit C Indemnity in
excess of $1,000,000 (but subject to the $25 million cap which is included as part of the
Exhibit C Indemnity) shall be paid directly by RB. TNC and RB will cooperate with one another
to cause HCAC to accept this dual indemnity arrangement in lieu of a single mdemnmity from a
single indemnitor as presently contemplated by the HCAC Agreement.

G.  RB agrees to indemnify, defend and bold hammless TNC from any loss, liability,
damages, cost or expenses (including, without limitation, reasonable attorneys fees) incured in
any way by TNC as a result of either (1) the TNC Indemnity or (2) TNC’s having executed the
HCAC Agreement with HCAC. The obligations of RB set forth in the preceding sentence will

be called the “RB Indemnity”.

H. As security for the RB Indemnity and as a precondition to TNC delivering the
TNC Indemnity, RB shall provide TNC with reasonably satisfactory collateral for RB’s
obligations under the RB Indemnity, which collateral may be any of the following forms as RB

may elect:

N79776_2D0OC
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(1)  a letter of credit in the amount of 31 million (a) isswed in Favor of TNC
and having a term of five (5) years, (b) issued by a financial institution reasonably
acceptable to TNC and (c) otherwise reasonably acceptable to TNC in form and
substance. If RB is unable to obtain a letter of credit having a five-year term, then
TNC will accept a letter of credit having a one-year term, provided TNC will be
entitled to draw against the letter of credit in its possession if a. substitute letter of
credit having a minimum term of at least one year is not provided to TNC within
30 days prior to the expiration date of the letter of credit then held by TNC;
however, TNC will agree that if it does draw upon a letter Of credit becanse a
substitute lefter of credit bas not been delivered on a timely basis, then
immediately upon delivery of a substitute letter of credit TNC will pay over to RB
- or RB’s designee all cash held by TNC as a result of its having dwrawn on such

prior letter of credit;

(2)  a cash collateral account in the amount of $1 million which is pledged to
TNC pursuant to a pledge agreement reasonably acceptable in form and substance
to TNC and which pledge shall have a duration of five (5) years fromn the Wallace

Land Closing; or

(3)  a surety bond in the amount of $1 million in favor of TNC in form and
substance reasonably acceptable to TNC and issued by a surety reasonably
acceptable to TNC, also having a duration of five (5) years from the Wallace

Land Closing.

) Further, TNC agrees that it will give RB the opportunity to honor RB’s obligations under the RB

Indemnity with one or more gifts of low basis stock having a then fair market value equal to or
greater than the monetary amount which is owed by RB to TNC under the RB Indemnity and
will only make recourse to the collateral described in (1), (2) or (3) above if RB fails to make the
gift of such low basis stock within thirty (30) days afier written notice to RB indicating the
amount owed pursuant to the RB Indemnity.

L

This Agreement shall be govemed by, and construed in accordance with, the

internal laws of the Commonwealth of Massachusetts. .

Executed as an instrument under seal.

The Nature Conservancy

By:

Roger Bamford Name:

3179776_2.DOC

Title:
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CHOATE, HALL & STEWART

MEMORANDUM

To: Stuart R. Johnson (by fax)

David A. Peters (by fax)

Christopher H. Milton (by fax)

Thomas P. Bloch (by fax)
cc: Hans P. Birle (by fax)
From: Frank Giso IIL, PC
Date: January 8, 2001

Re: Letter of Intent for Herring Creek Farm

Aftached is my 1/2/01 mark up of Tom Bioc ’s 12/20/00 draft of the Letter of Intent
(“LOT") which in a number of places makes cross-reference to this memo for explanation of my

' comments.

Let me begin by saying that The Nature Conservancy (“TNC”) understands the desire of
the Sellers to maximize the gift component of the contemplated transaction involving Hemring
Creek Farm and the adjacent properties and is willing to cooperate with the Sellers to the greatest
extent possible in this regard, subject obviously to the constraints imposed upon TNC by the IRS
and also by some of TNC’s own internal policies and procedures regarding the acquisition and
disposition of real estate. At the same time, TNC (and I suspect the Regency Group as well)
would like the final form of this agreement to have as few moving parts as possible so that the
final agreement between the parties looks, feels and smell like real Purchase and Sale Agreement

(because, in fact, should be real).

_ Toward that end, TNC makes the following conceptual comments regarding the LOI (in
addition to the specifically marked changes on the attached LOI):

1. General Structure of Transaction

The so-called “definitive agreement” referenced in the LOI should be broken down into-
two, or possibly three, separate agrecments. The first agreement (the “Sellers/TNC Agreement”)
would be an agreement between TNC and the Sellers covering all of the subject property (i.e.,
everything cutrently owned by Herring Creck Farm Trust (“HCFT™) as well as all of the adjacent
propexties owned by various Wallace family members, all of which is sometimes hereinafter
referred to, collectively, as the “Property”) for a fixed stated purchase price (the “Initial Purchase
Price™); this Initial Purchase Price would be subject to adjustment as discussed more fully in
Section 2 below. The second definitive agreement (the “TNC/FARM Agreement”) would run
between TNC and the Farm Institute (“FARM") and would cover the portions of the Property
that are to be conveyed from TNC to FARM for $28,000,000. A third definitive agreement (the
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“F ARM/Regency Agreement”) would run between FARM and The Regency Group and would
cover the transaction that is intended to take place between FARM and The Regency Group.
While there will also be an agrecmcntbctwwn'I'NC and the TNC’s benefactor, there is no
reason for that particular agreement to be part of the LOI or any of the dofinitive agrecments

referenced in the LOL

The Sellers’TNC Agreement should allow TNC to designate FARM as a direct grantee
from the Sellers for the that portion of the Property which is ultimately o pass through FARM as
a form of safety net to avoid the potential problem of TNC’s being unable to agree with the final
appraised values for the Property (although, as discussed further in Section 2 below, the
Jikelihood of this problem ever coming 1o pass can be made very remote).

With respect to the portions of the Property not currently owned by HCFT, the
Sellers'TNC Agreement should provide that HCFT will on or before the expiration of the due
diligence period acquire all such propetties from the relevant Wallace family members m
exchange for various purchase money notes and mortgages securing 100% of the *“purchase
price” for each of such family-owned parcels. At the closing under the Sellers/TNC Agreement,
these purchase money notes and mortgages will either be fully paid off by the Sellers out of the
salepmceedsreceivedfmm'INCorTNCwﬂlagreeto take on such parcels subject to those
purchase money mortgages based on the assumption that the purchasc money notes and
mortgages will be forgiven by the holders thereof as part of the gift component of the
transaction; however, if binding commitments to forgive the purchases money notes and
morigages are not delivered to TNC as part of the closing, then TNC will receive a credit against
the cash portion of the purchase price (i.e., that portion of the purchase price stated in the 12/20
draft of the LOI to be $45,500,000)..

2. Establishing a Final Purchase Price

Based upon current (albeit preliminary) appraisals for the Property meationed by one or
both of Stuart or David, the Property has a fair market value somewhere between $53,000,000
and 55,000,000, Therefore, the Initial Purchase Price set out in the Sellers/TNC Agreement
shonld be stated as a specific price somewhere within that range. The Sellers/TNC Agreement
should also provide that the Initial Purchase Price may be adjusted upward to reflect any increase.
in property values occurring between the signing of the Sellers’TNC Agreement and the closing
thereunder (such adjusted purchase price is sometimes hereinafier referred to as the “Final
Purchase Price”). The Final Purchase Price (as well as the Initial Purchase Price) would have to
be based upon an appraisal of the Property meeting the standards set forth below in this Section
2. This approach allows for the making of restricted gifts by the Wallace family to TNC during
the due diligence period (as discussed mors fully in Section 3 below) uad also sllows TNC’s
board to approve a transaction af 3 purchase price that is presumably much closer to the Final
Purchase Price range than is the $45,500,000 cash component of the purchase price stated in the
LOL
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From TNC’s standpoint, there are several problems that need to be addressed duc to the
possibility that the Final Purchase Price may increase above the Initial Purchase Price: (2) the
updated appraisal that wtablishesﬂxeFinlem\:bascPricemaynotbeonowhich'I'NC feels that
it could successfully defend to the IRS if there were any charges of “private inurement” alleged
in connection with the transaction; (b) any increase in the Final Purchase Price above the Initial
Purchase Price would have to be approved by TNC’s board in advance of the closing; and (c)
any increase above the Initial Purchase Price could potentially create a shortfall between the new
higher purchasc price an'ci“ﬁmw‘acnmly'avaﬂﬂ:k-w -'!’Hc-h:-s!oac-thp.tmmoﬁon.(i.u.,,_ﬂm
$45,500,000 cash portion of the purchase price presently stated in the LOI plus the actual cash
value of the restricted gifis made to TNC, as described in Section 3 below). Fortunately, there
are relatively simply solutions to these problems as discussed in the next paragraph and in

Section 3 below.

The appraised value of the Property as determined by the Sellers’ appraiser and TNC’s
appraises should not differ materially as long as both appraisers (i) prepare their appraisal in
conformance with the *Uniform Standards of Professional Appraisal Practice”, (ii) assume that
the highest and best usc of the Property is a 32 lot residential subdivision subject to the
covenants, agreements and restrictions that are sct out in the MVC approval for that 32 lot
subdivision, and (iii) use the same absorption rate and discount rate to account for the fact that
the lots will be sold over a period of time rather than all at once. TNC is currently confetring
with its appraiser to determine his view of an appropriate absorption rate and a discount rate and
Y will pass these numbers on to you as soon as TNC receives them. If the Sellers/TNC
Agreement incorporates these appraisal standards, then there is very little likelihood that the
Final Purchase Price (as the Initial Purchase Price) would create any of the problems noted m
jtem (i) of the prior paragraph above. In order to avoid the problem noted in item (ii) of the prior
paragraph, the Seller would have to specify the new higher purchase price and provide TNC with
a copy of its appraisal no {ater than thirty (30) days prior 10 the scheduled closing date so that

A~ board action could be taken in a timely manner to approve the purchase of the Property at
the increased Final Purchase Price.

3. Dealing wi ift Portion of the saction

The differcnce between $45,500,000 and the Initial Purchase Price should be covered by
restricted gifts made by Wallace family members to TNC during the due diligence peciod under
the Sellers/TNC Agreement. These restricted gifts would require TNC to use the gift only to
purchase land of a specified nature on Martha’s Vineyard on or before a specified date and
would require TNC to return the gift to the relevant donor if such conditions were not met.
(Given the likely timing of the transaction, these gifis will be made and either returned or used
all within the same calendar year and so there would be no issues arising from the possibility of
the gift being reported in oncmxyearandthenmcindedinadiﬂ'erentmyear; alternatively,
TNC could agree not to treat any of the gifts as a completed gift until the conditions of the gift
. were actually met.) With the making of these restricted gifis, the potential for there being a

) “shortfall” between the Initial Purchase Price and actual cash available to TNC in order to close
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is all but eliminated, especially if the Final Purchase Price never increases above the Initial
Purchase Price. However, if any portion of a restricted gift is anything other than cash, then
there is somexiskﬁmtthenon-cashgiﬁ(forinstance, stock)willnothaveacashvalueasofthe
closing datc adequate 10 cover the full portion of the Initial Purchase Price over and above
$45,500,000. This situation would have to be addressed in the same manner as described im the

next paragraph.
cheFinalPumbasePﬁce_@gexceedmemiﬁalPurchasePﬁoemdthcgiﬁsﬁom

Wallace family members are not adequate to cover the difference between $45,500,000 and the
Final Purchase Price, then the Scllers should nevestheless be required to sell the Propexty to TNC
for amount equal to the total of $45,500,000 plus the current cash value of gifts made (calculated
as of the day before the closing) and any remaining unpaid portion of the Final Purchase Price
would thep be a bargain sale gift from HCFT to TNC. TNC should have the right to obtain

specific performance of a sale of the Property on these terms.

However, in recognition of the fact that circumstances could change over the period of
time which it takes for TNC to obtain specific performance of the Sellers/TNC Agreement (such
as new litigation affecting the Propetty, lapse of permits or approvals, etc.), TNC should have the
aliernative to take the “breakup fee” in lien of pursuing specific performance if it reasonably
determines that specific performance is no longer a completely adequate remedy because of
changes (either actyal or reasonably likely) in conditions extrancous to the Sellers and TNC.
Since The Regency Group expects that it would receive at least $1,000,000 out of such breakup
fee, the breakup fee needs to be increased to $2,500,000 to adequately cover the losses, costs and
expenses that will be incurred by TNC over and above the $1,000,000 to be paid to The Regency
Group. Since HCFT and the Wallace family have complete control over choosing to increase the
Final Purchase Price over the Initial Purchase Price and to arrange the needed gifts to TNC,
neither the specific performance remedy nor the breakup fee should present much of an issue for
them.

4. Martha Vineyard’s Land Bank Tax

A conveyance to either TNC or FARM will not trigger payment of the Martha Vineyard’s
Land Bank Tax. However, a subsequent grant from either TNC or FARM to any grantee other
than another not-for-profit will trigger payment of Land Bank Tax in an amount based upon the
consideration stated in the deed to such grantee. TNC is highly skeptical that the Land Bank will
waive the Land Bank fee with respect to any part of this transaction where the conveyance is not
already exempt by statyte and so the LOL should omit the condition that parties are not obligated
toconsummatcthcmsacﬁonlmlmthel.andBankfeeiswaivedbytheLandBankwiﬁx
respect to the entire transaction.

3208p01_1-DOC

952



[1/28/01]
DRAFT

Privileged and Confidential

January 29, 2001

Stuart R. Johnson, Trustee, Herring Creek Farm Trust
c/o General Investment & Development Co.

600 Atlantic Avenue - Suite 2000

Boston, MA 02210 |

Dear Mr. Johnson:

The purpose of this letter is to confirm your intentions with regard to certain gifts which
you hope to arrange in favor of The Nature Conservancy, Inc. (“TNC”) and The F.ARM.
Institute, Inc. (the “Farm Institute”) to be made by certain persons and entities affiliated with
you, as Trustee u/d/t dated October 21, 1970, and recorded in the Dukes County Registry of
Deeds in Book 286, page 158, as amended by Certificate of Amendment of Trust dated May 11,
1971, and recorded in the Dukes County Registry of Deeds in Book 290, Page 558 and registered
in the Dukes County Registry District Office of the Land Court as Miscellaneous Document No.
962 (the Farm Institute and TNC may collectively be referred to herein as the “Not-for Profit

Parties” or “NFP Parties”).

1. Gifts

(a) We understand that you hope to encourage the owners (the “Land Donors”) of those
parcels of land shown and identified on Exhibit A (the “Existing Plan”) as the “Blue Heron
Parcel”, the “Moore Beach Parcel” and the «Sliver Parcel” to make gifts of those parcels to TNC
(or the Farm Institute, if TNC fails to proceed with the transaction under the Sale Letter of
Intent), and that you acknowledge that in the event that you are unable to arrange such gifts, the
absence of those gifts shall not preclude the Acquiring Parties under that certain letter of intent of
even date herewith (the “Sale Letter of Intent”) between you, TNC, the Farm Institute, MV
Regency Group LLC (“Regency”) and Choate, Hall & Stewart on behalf of an unnamed
benefactor represented by them (the “N/C Benefactor”) (together TNC, the Farm Institute,
Regency and the N/C Benefactor are the “Acquiring Parties”), from waiving the condition in the
Sale Letter of Intent relating to such gifts and closing in the absence of some or all of such gifts.

(b) We understand that that on or before May 1, 2001 you hope to encourage certain
individuals in the Wallace family (the “Wallace Family Donors”) to make gifts of cash or other
assets having a value (when made and as of the Closing Date) of at least $9,500,000 to TNC, the
Farm Institute, or both, in order to assist them in achieving their mutual goal of preserving large
areas of farmland on Martha’s Vineyard or Nantucket as designated (the “Designated Property”),
and that such gifts are to be evidenced initially by a charitable pledge agreement accompanied by
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a promissory note. The promissory note is to be interest free and is to be payable at the time of
the closing on the acquisition of the Designated Property. In the event that the promissory note
is not paid at the time of a closing on the Designated Property, the promissory note shall be
enforceable against the Wallace Family Donors in the courts of the Commonwealth of
Massachusetts. In the event that the Designated Property is some or all of Herring Creek Farm,
than any amount not paid at such closing of such Designated Property may be credited against
the Final Purchase Price. In the event that a closing on such Designated Property does not occur
on or before December 31, 2001, the charitable pledge agreement and the promissory note are to

be returned to the Wallace Family Donors.

(c) We further understand that you agree that, in the event that the Final Purchase Price
under the Sale Letter of Intent is greater than $55,000,000, then to the extent TNC or the Farm
Institute is unable to raise the additional amount needed, you are willing to make a bargain sale
gift of any shortfall. Similarly, you agree that in the event the Farm Institute is not a party to the
transaction at the the time of the closing under the Sale Letter of Intent, you are willing to make a
bargain sale gift of the $1,000,000 shortfall which would result.

2. Conditions to the Gifts

We further understand that the possibility of these gifts is hindered by certain legal
complications which must be addressed prior to any such gifts, to wit:

(a) An enforceable commitment from the parties described below (the “Abutters”) must
have been obtained in form satisfactory to the Wallace Family Donors and the Acquiring Parties
providing for the delivery at the Closing under the Sale Letter of Intent of all waivers and
consents necessary under the terms of the Cohan Aldeborgh 1969 Agreement (as defined below),
the extinguishment of the so-called “pre-emptive purchase” provisions in the Cohan Aldeborgh
1969 Agreement, and the termination of all litigation regarding the Cohan Aldeborgh 1969
Agreement, all to the satisfaction of, and pursuant to instruments in form and substance
acceptable to the Land Donors. “Cohan Aldeborgh 1969 Agreement” shall mean that certain
Agreement made as of the 30™ day of December 1969 by and between B. Harrison Cohan and
Hildegarde W. Cohan, J ohn E. Aldeborgh and Janet H. Aldeborgh, Marshall W. Cohan and
Judith J. Cohan and Marshall N. Cohan, Trustee, recorded with the Dukes County Registry of

Deeds in Book 281, Page 15.

(b) Edgartown’s Board of Selectmen must have notified the Seller and the Acquiring
Parties in writing in form and substance satisfactory to the Land Donors that the transactions
contemplated hereby are not subject to the right of first refusal option to accept a bona fide offer
to purchase, or to the option to purchase at full and fair market value to be determined by
impartial appraisal, or both, as such options are set forth in Section 14 of M.G.L. Chapter 61A,

or that any such right is not to be exercised, or a notice of intent must have been transmitted to
the Edgartown Board of Selectmen, the Edgartown Planning Board, the Edgartown Board of
Assessors and the Edgartown Conservation Commission with regard to the transactions

contemplated and the 120-day period for the exercise of such options must have expired. The

2-
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r shall have issued a certification under M.G.L., c. 61A, Section 19A that no

Edgartown AssessO
11 back taxes are due in connection with the proposed transactions

conveyance tax or 1o
contemplated hereby.

(c) [Intentionally Deleted]

(d) The NFP Parties shall continue to be organizations qualified as tax exempt under
Section 501(c)(3) of the Internal Revenue Code.

(e) The Land Donors are satisfied, in the good faith exercise of their reasonable business
judgment, with the appraisals of the rTspective parcels being gifted.

3. Warranties

(a) TNC hereby warrants that if it is to receive a gift as herein contemplated, it presently
is, and will be as of the date of any such gift, an organization qualified as tax exempt under
Section 501(c)(3) of the Internal Revenue Code.

(b) The Farm Institute hereby warrants that if it is to receive a gift as herein
contemplated, it presently is, and will be as of the date of any such gift, an organization qualified

as tax exempt under Section 501(c)(3) of the Internal Revenue Code.

4. Remedies

Seller agrees that if the gifts contemplated by subparagraphs 1(a) and 1(b) above do not
occur by reason of a “wilful” refusal of one of the Land Owners to execute and deliver a deed of
gift or the “wilful” refusal of the members of the families of Monte J. Wallace and Neil M.
Wallace to make gifts of cash or other assets to TNC in the amounts indicated, and if such failure
is the sole cause of the inability of the Acquiring Parties to close the transactions contemplated
by the Sale Letter of Intent, Seller shall pay: (1) jointly to TNC and the N/C Benefactor, a break-
up fee in the amount of $2,000,000, and (b) to Regency, a break-up fee in the amount of
$1,000,000. If TNC and/or Regency elects to collect the break-up fee, payment of such break-up
fee to the applicable party shall be in lieu of all other remedies at law or in equity on the part of
the applicable Acquiring Party, their heirs, successors, legal representatives and assigns. If
neither TNC nor Regency elects to collect the break-up fee, they shall each be entitled to seek
specific performance of the obligations to consummate the transactions contemplated herein and

in the Sale Letter of Intent.

5 Non-Binding Nature.

The parties agree that the terms of the Confidentiality Agreement entered into by and
among the parties as of December 11, 2000, a copy of which is attached hereto as Exhibit B, are

-3-
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incorporated herein by this reference as though fully set forth. It is acknowledged that this letter
of intent is not, is not intended to be and is not to become binding on the Land Donors, the
Wallace Family Donors, or you, and that the only binding effect which this letter of intent is to
have is that the acknowledgments made by you in paragraph 1, the warranties made by TNC and
the Farm Institute in paragraph 3 and the remedy committed to by you in paragraph 4 are to be

final and binding upon execution hereof.

SIGNATURES

(GSDocs-972199-2
01/28/01 10:54 PM
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July 9, 2001

Mr. Hans P. Birle

Legal Counsel/Northeast Division
The Nature Conservancy

11 Avenue DeLafayette, 5™ Floor
Boston, MA 02111-1736

RE: Lots3and6
Exhibit C Consolidation Plan
Herring Creek Farm
Edgartown, Massachusetts

Dear Attormey Birle:

In accordance with your request for an estimate of the market value of the real estate identified
as Lots 5 and 6 within the consolidated Herring Creek Farm subdivision in Edgartown,
»  Massachusetts, [ have examined the property and submit herewith my appraisal.

The objective of my appraisal was to provide you with an estiniate of the market value of each of
the subject lots. The appraisal will function as the basis of a price to be paid by Roger Bamford
for these two lots. The subject property has been subdivided from a larger parcel of land owned
by the Trustees of Herring Creek Farm. The subject property is scheduled to be acquired by
Roger Bamford as a result of a series of transactions from Herring Creek Farm Trust to The

Nature Conservancy (TNC).

The date of my value estimate is May 22,2001, the date of my property inspection with Susan
Arnold of The Nature Conservancy and the property’s caretaker.

Lot 5 is a 9.62-acre lot that fronts on Edgartown Great Pond. The vacant parcel of land has
frontage on Herring Creek Farm Lane. The lot will include beach rights along Edgartown’s
South Beach and the right to use the existing barn and fields located in the Central Field for

horses.

Lot 6 is 15.85 acres and includes the existing “Neil Wallace residence” and an abandoned
cottage known as the Movius Camp. In addition to the rights previously conveyed under Lot 3,
this lot will include the additional right to build a caretaker’s house of approximately 2,500
square feet to replace the Movius Camp. This lot, with frontage on Herring Creek Farm Lane,
J has commanding views of Edgartown Great Pond and distant views of the sand dunes and the
Atlantic Ocean.

e L mmmiammE A AARD ToAN O AT
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Both of these lots are located within the Herring Creek Farm property which contains
approximately 240 acres of land. Previously, Herring Creek Farm Trust had 2 subdivision
approved for 33 lots. In their acquisition of the property, The Nature Conservancy intends for a
more limited development so that rather than 33 development lots, there will be 8 lots. The more
important physical features of this farm will remain unchanged. The East Field, containing 62
acres and fronting on Slough Clove Road will remain as it is today. The Central Field,
containing 40 acres of farming land will also remain as it is today.

[n addition to the two subject lots, three new lots located between the subject and Slough Cove
Road will be created and they are known as Lots 2, 3, and 4 on the consolidated plan of Herring
Creek Farm. A new Lot 1 will contain all of the farm buildings and is scheduled to be sold to the
F.A.R.M. Institute who will additionally lease the Central Field from the Nature Conservancy for
organic farming purposes.

M.V. Regency Group, LLC is acquiring the new Lots 7,8,9 and 10 as depicted on the
subdivision plan. Lot 8 contains similar style house to Lot 6 and is known as the “Monty
\Wallace Estate”. Both houses were constructed in the early 1970’s by brothers.

The subject property s part of a subdivision that includes a 19.52-acre beach parcel along the
Atlantic Ocean and Crackatuxet Cove. Each subject lot includes access rights to this beach.

The Herring Creek Farm is located in Edgartown, Massachusetts, on the island of Martha’s
Vinevard. The Herring Creek Farm, located at the periphery of the Katama Plains, is one of the
most predominant properties in Edgartown and on the island of Martha’s Vineyard. From a real
estate perspective, the Herring Creek Farm has bucolic vistas along Slough Cove Road, out over
the approximately 105 acres of farmland, down to Edgartown Great Pond and the Atlantic
Ocean.

As will be discussed in this report, Edgartown and the island of Martha’s Vineyard and
Nantucket are commanding some of the highest prices in New England for resort type properties.
There have been recent acquisitions of properties in the multi-million dollar price range. Despite
the slowdown in the economy, brokers indicate that there still remains a demand for exclusive

property.

My estimate of market value is based on the highest and best use of the subject property for
single-tamily residential development, consistent with the description previously provided and
the allowed uses under the Town’s Zoning By-laws. Typically, what is being developed on lots
such as the subject are houses with a minimum of 6,000 square feet of living area which may
include an ancillary caretaker’s cottage. These lots will be exclusive lots that will benefit from
the easements to be placed on the property by TNC. These easements will preserve the farm'’s
aesthetic quality, provide exclusivity in privacy and pond and beach access.
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Based on examination of vacant lot sales and improved sales, it is my opinion that the estimated
market value of the subject property as of May 22, 2001, is as follows:

Lot S4,750,000
Lot 6 $7.250,000
Total Indicated Market Value S12,000,000

These values assume a package sale of the two lots.

My appraisal is subject to the attached limiting conditions and assumptions as stated in the
summary appraisal report.

Very truly yours,

(ol Dbl 5>

" Robert P. LaPorte, Jr., CRE, MAI

Senior Vice President
MA General R.E. Appraiser #7353

RPL/cek

#14353
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SUMMARY APPRAISAL REPORT
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PREPARED FOR
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HerRRING CREEK ACQUISITION compaNy LLC
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ONE INTERNATIONAL PLACE
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PREPARED BY
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DATE OF VALUE ESTIMATE
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Meredith & Grew

Worldwide Real Estate Services

Incorporared
A A S
160 FEDERAL STREET
BOSTON, MASSACHUSETTS 02110-1701 TELEPHONE 617-330-8000  FAX 617-330-8130  E-MAIL mail@m-g.com
August 24, 2001

Mr. Daniel J. Gleason

Herring Creek Acquisition Company LLC
c/o Nutter, McClennen & Fish, LLC

One International Place

Boston, MA 02110-2699

Re:  Valuation of Right of First Refusal
Herring Creek Farm
Edgartown, Massachusetts

Dear Attorney Gleason:

In accordance with your request, I have estimated the market value of a right of first refusal that
encumbers a portion of the Herring Creek subdivision in Edgartown, Massachusetts. The right of
first refusal (right) runs to the benefit of the Marshall Cohans, the Benjamin Cohans and the
Aldeborghs as stated in the Agreement attached to this report. If the real estate is sold during
the remaining term (8 V2 years) of the contract, a cash payment is payable to the beneficiaics ot
the right of first refusal. The objective of my appraisal was to provide Herring Creek
Acquisition Company LLC and The Nature Conservancy with an estimate of the market value of
these rights so that their value can be compared to the market value of four lots that are about to
be transferred to Herring Creek Acquisition Company LLC.

The date of my value estimate is July 15, 2001. The property was inspected with Susan Amold
of The Nature Conservancy and the property’s caretaker, Ron Mann, on May 22, 2001. A
second inspection was completed on August 16,2001, with Ron Mann.

As of the valuation date of my appraisal, the subject property was under agreement £y wiie {rom
Herring Creek Farm Trust to The Nature Conservancy (TNC) for a deeded price of
approximately $64 million. After TNC acquires the property, there will be a series of sales from
TNC to others. After the sales, TNC will own the fields and beach lot and will have restrictions
over the remaining property through deeded covenants.

The Herring Creek Farm property has been the subject of much litigation during the past twenty
years. The litigation resulted in an approval by the Edgartown Planning Board and the Martha’s
Vineyard Commission of a 33-lot subdivision. A copy of that subdivision is included in the
addenda of this report. The 33-lot subdivision was superceded by the proposed subdivision as
illustrated on Exhibit C of the Consolidated Plan. This will result in nine development lots, the
farm buildings and residence (the nine lots and farm building will be sold), the Central Field,
East Field, barn and beach lots which are intended to remain as they now exist.
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The more important physical features of this farm will remain unchanged. The East Field,
containing 62 acres and fronting on Slough Clove Road, will remain as it is today. The Central
Field, containing 40 acres of farming land, will also remain as it is today.

My valuation of the right was based on a 33-lot subdivision of the property, plus Blue Heron
which is a single-family house next to the subdivision. The right covers 25 of the 33 lots and
they are listed in the report. This highest and best use is different from TNC’s planned use of the
property. TNC has plans to conserve the farm on a limited development basis.

My valuation was based on a number of special assumptions and limiting conditions that will be
stated in the report. The underlying assumptions are:

That a sale of the real estate is about to occur.

That a sale would never take place without a negotiation as to the price for this right.

That the value is based on two options: the first is that the ownership has the option of
holding onto the property until the right of first refusal expires; and the second involves a
limited sale of the lots not included in the right of first refusal and retention of the icmainii.,
lots until the right expires.

The analysis is based on the approved 13-lot subdivision plus Blue Heron but excluding the
lots not included in the right of first refusal.

(U5 I 0

B

The Herring Creek Fann is located in Edgartown, Massachusetts, on the island of Martha’s
Vineyard. The Herring Creek Farm, located at the periphery of the Katama Plains, is one of the
most predominant properties in Edgartown and on the island of Martha’s Vineyard. From a real
estate perspective, the Herring Creek Farm has bucolic vistas along Slough Cove Road, out over
the approximately 105 acres of open farmland, down to Edgartown Great Pond and the Atlantic
Ocean.

As will be discussed in this report, Edgartown and the island of Martha’s Vineyard and
Nantucket are commanding some of the highest prices in New England for resort type properties.
There have been recent acquisitions of properties in the multi-million dollar price range. Despite
the slowdown in the economy, brokers indicate that there still remains a demand for exclusive
property.

My estimate of market value is based on the highest and best use of the subject property as
approved for a 33-lot plus Blue Heron residential subdivision. This is consistent with the

description previously provided and the allowed uses under the Town’s Zoning By-laws.

Based on examination of the property and the right of first refusal, it is my opinion that the
estimated market value of this right as of July 15, 2001, was:

$14,000,000
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My appraisal is subject to the attached limiting conditions and assumptions as stated in the
summary appraisal report.

Very-truly yours,

™,

o%/w,g \‘\’buw \(K y

Robert P. LaPorte, Jr., CRE, MAI
Senijor Vice President

MA General R.E. Appraiser #735

RPL/bjc
#14364
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SUMMARY OF IMPORTANT FacTs AND CONCLUSIONS

LOCATION & IDENTIFICATION OF
PROPERTY SUBJECT TO RIGHT OF
FIRST REFUSAL

OWNER

LAND AREA

IMPROVEMENTS

ASSESSED VALUE AND TAXES

Herring Creek Farm

Blue Heron

ZONING DISTRICT

ENCUMBRANCES AND EASEMENTS

A
PROPERTY RIGHTS APPRAISED

PROPERTY INTEREST APPRAISED

FIvE-YEAR SALES HISTORY

Herring Creek Farm (all lots but excluding 2, 3, 4,
6,7,8,9,10,11 and Y2 0of 12)

All lots — Herring Creek Family Trust
Blue Heron — John H. Wallace, et al

Total area of farm: 220 acres
Total area estimated of Right of First Refusal: 175

acres

Four residential homes and farm buildings

Land $14,787,100
Buildings $ 1,745.900
Total $16,533,000

Most of the land is subject to a Chapter 61A credit.
It reduces the land assessment to $6,404,500. The
total tax bill subject to Chapter 61A 1s $41,893.06.

Land $201,900
Buildings $168.000
Total - $369,900

RA-120 Residence-Agricultural District

The subject property is being sold subject to the
benefit of access to South Beach and subject to
various conservation restrictions and easements as
noted in the deeds found in the addenda.

Right of First Refusal

Fee simple valuation of the real estate subject to
above rights and easements.

The subject parcels are currently owned by Herring
Creek Farm Trust or John Wallace, et al, and have

4
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HIGHEST AND BEST USE

DATE OF VALUE ESTIMATE

INDICATED VALUE:

OWNERSHIP HOLDS ON
TO ENTIRE PROPERTY FOR
8.5 YEARS AND SELLS:

OWNERSHIP SELLS LOTS NOT
SUBJECT TO FIRST REFUSAL
AND HOLDS REMAINING LOTS
FOR 8.5 YEARS AND SELLS:

ESTIMATED MARKET VALUE
OF FIRST REFUSAL:

been for more than five years (see sales history for
more detailed discussion).

For a single-family residential use on each lot.

July 15, 2001

$16,330,000

$12,410,000

$14,000,000
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INTRODUCTION

. OBJECTIVE OF APPRAISAL AND PURPOSE OF THE REPORT

The objective of the appraisal is to estimate the market value of the right of first refusal

as of July 15, 2001. The value is based on the following special conditions:

1.

That a sale of the real estate is about to occur.

2. That a sale would never take place without a negotiation as to the value of this right.

3.

That the value is based on two options: the first option is that the ownership has the

option of holding onto the property until the right of first refusal expires in eight years;
and the second involves a limited sale of the lots not included in the right of first refusal

and retention of the remaining lots until the right expires.

4. The analysis is based on the approved 33-lot subdivision plus Blue Heron but excluding

the lots not included in the right of first refusal as listed under the property
identification.

The appraisal is to be used by TNC and the beneficiaries of this right for tax purposes.

PROPERTY IDENTIFICATION

Herring Creek Farm is a 220 acre farm located on Slough Cove Road in Edgartowr,

Massachusetts. The property subject to the right of first refusal includes all of the real estate

shown on the following plan except the following lots:

Lots: 2,3,4,6,7,8,9,10, 11 and %2 of 12

Included in the right of first refusal is Blue Heron located at 7 Butler’s Cove Road. A

second plan following the 33-lot (plus Blue Heron) plan also identifies the subject parcels.

DATE OF APPRAISAL

The date of this appraisal is July 15, 2001. The subject was inspected by Robert P.

LaPorte, Jr., on May 22, 2001, and on August 16, 2001, with the caretaker, Ron Mann. Susan

Armold also accompanied me on my May 22, 2001 inspection.
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INTRODUCTION

- OWNERSHIP AND RECENT HISTORY

As of the date of this value estimate, Herring Creek Farm was about to be transferred
from Herring Creek Farm Trust to The Nature Conservancy (TNC) for a deeded price of
approximately $64,000,000. At about the time the property will be acquired by TNC, there will
be a series of out-sales of property to Roger Bamford; M.V. Regency Group, LLC; the F.ARM.
Institute; and David Peters. Itis my understanding that the F.A.R.M. Institute will be acquiring
Lot 1, shown on the consolidated plan, for approximately $1,000,000. The Regency Group and
David Peters will acquire Lots 8, 9 and 10 for approximately $16,000,000; and Lot 7 will be sold
for approximately $12,000,000. TNC will remain the owners of the East Field, the Central Field
and the beach. Lots 2, 3, Sanderling (Lot 4) and Blue Heron will be transferred from TNC to

Herring Creek Acquisition Company, LLC.

In the addenda of this report is the amended and restated conservation restriction and
conservation easements that will encumber the Herring Creek Farm property. The Herring Creek
Farm property has been the subject of much litigation during the past twenty years. The
litigation resulted in an approval by the Edgartown Planning Board and the Martha Vineyuu 3
Commission of a 33-lot subdivision. The 33-lot subdivision was superceded by the proposed
subdivision as illustrated on Exhibit C of the Consolidated Plan. This will result in a total of ten
development lots including three existing houses and the farm buildings, plus the Central Field,

East Field, barn and beach lots which are intended to remain as they now exist.

e N ot mrmraramraarar 8
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INTRODUCTION

DEFINITION OF SIGNIFICANT TERMS

Market Value is defined as:

"The most probable price which a property should bring in a competitive and open market
under all conditions requisite to a fair sale, the buyer and seller each acting prudently and
knowledgeably, and assuming the price is not affected by undue stimulus. Implicit in this
definition is the consummation of a sale as of a specified date and the passing of title from seller
to buyer under conditions whereby:

1. buyer and seller are typically motivated;

2. both parties are well informed or well advised, and acting in what they consider their best

interests;

a reasonable time is allowed for exposure in the open market;

4. payment is made in terms of cash in United States dollars or in terms of financial
arrangements comparable thereto; and

5. the price represents the normal consideration for the property sold unaffected by special or
creative financing or sales concessions granted by anyone associated with the sale."

|98

Fee Simple Estate is defined as:

" Absolute ownership unencumbered by any other interest or estate subject only to the four
powers of government."2

Highest and Best Use 1s defined as:
"The reasonably probable and legal use of vacant land or an improved property, which is
physically possible, appropriately supported, financially feasible, and that results in the highest

value. The four criteria the highest and best use must meet are legal permissibility, physical
possibility, financial feasibility, and maximum proﬁtability."3

Right of First Refusal is defined as:

“An option that gives the holder, who is usually the lessee, the right to purchase a property
before any offer to purchase can be made by a third party."4

'The Appraisal Foundation, Uniform Standards of Professional Appraisal Practice (United States of America,
1990), Page B-7. Also see Title X1 of the Financial Institutions Reform, Recovery, and Enforcement Act of 1989
(FIRREA), 12 U.S.C. 3339, Final Rules effective August 24, 1990, by the Office of the Comptroller of the Currency
(OCC) and on August 20, 1990, by the Federal Deposit Insurance Corporation (FDIC).

2 merican Institute of Real Estate Appraisers of the National Association of Realtors, The Dictionary of Real Estate
Appraisal (Chicago, IL, Author 1989).
*Ibid.

‘Ibid.

~n Y e MarAan Tarrr A TATINAIAT 11
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INTRODUCTION

SCOPE OF INVESTIGATION

This appraisal is being completed in conjunction with an appraisal of the entire property
for TNC. My investigation and analysis has included an inspection of the subject property and
the entire Herring Creek Farm ownership and conversations with TNC and legal counsel

regarding the political and legal issues surrounding the entire Herring Creek Farm ownership.

Herring Creek Farm Trust has additionally retained Coleman and Sons Appraisal Group

to prepare an appraisal for Herring Creek Farm Trust of their ownership and I have reviewed

their report and data.

Additionally, I have completed my own investigation of comparable sales and have
spoken to brokers, buyers and sellers regarding the sale of hi gh-end property on the island of
Martha’s Vineyard. I have also relied on previous work that I have completed over the last 25
years on the island including other valuation work within this neighborhood for TNC, work for
the Commonwealth of Massachusetts in their acquisition of sections of South Beach, and a
valuation of the 3,500 acre estate owned by the Pohogonot Trust located at the Edgartow::-.est

Tisbury town line.

1M
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INTRODUCTION

GENERAL ASSUMPTIONS

1. The legal description used in this report is assumed to be correct.

2. No survey of the property has been made by the Appraiser and no responsibility is assumed in
connection with such matters. Sketches in this report are included only to assist the reader in

visualizing the property.

3. No responsibility is assumed for matters of a legal nature affecting title to the property nor is
an opinion of title rendered. The title is assumed to be good and merchantable.

4 Information furnished by others is assumed to be true, correct, and reliable. A reasonable

effort has been made to verify such information; however, no responsibility for its accuracy is
assumed by the Appraiser.

5. All mortgages, liens, encumbrances, leases, and servitudes have been disregarded unless so
specified within the report. The property is appraised as though under responsible ownership
and competent management.

6. It is assumed that there are no hidden or unapparent conditions of the property, subsoil, or
structures which would render it more or less valuable. No responsibility is assumed for such
conditions or for engineering which may be required to discover them.

7 It is assumed that there is full compliance with all applicable federal, state, and local
environmental regulations and laws unless noncompliance is stated, defined, and considered in

the appraisal report.

8. Tt is assumed that all applicable zoning and use regulations and restrictions have been
complied with, unless a nonconformity has been stated, defined, and considered in the appraisal

report.

9. It is assumed that all required licenses, consents, or other legislative or administrative
authority from any local, state, or national government or private entity or organization have
been or can be obtained or renewed for any use on which the value estimate contained in this

report is based.

10. It is assumed that the utilization of the land and improvements is within the boundaries or
property lines of the property described and that there is no encroachment or trespass unless

- noted within the report.

11. Included in this report are sales and rentals from many sources. A concerted effort has been
made to personally verify the market data contained herein with a reliable source. Occasionally,
some new information is found on these sales or errors may be found and corrected. If any
errors or omissions are discovered, they will be brought to the Client's attention. The Appraiser
must reserve the right to change the conclusion, if required, due to a subsequent discovery.

_—n o~ AN Tarrr AT ATTANTAY 13
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INTRODUCTION

under the assumption that there will be no international or domestic,

12. The value is estimated
hat will seriously affect real estate values throughout the

political, economic, or military actions t
country.

13. In this appraisal assignment, the existence of potentially hazardous material used in the
construction or maintenance of the building, such as the presence of urea-formaldehyde foam
insulation, asbestos, and/or the existence of toxic waste, which may or may not be present on the
property, has not been considered. The Appraiser is not qualified to detect such substances. The

Client is urged to obtain an expert in this field if desired.

14
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INTRODUCTION

GENERAL LIMITING CONDITIONS

1. In the event that my appearance due to this appraisal is required for court testimony, hearings,
or conferences, further financial arrangements will have to be made.

2. Possession of this report, or a copy thereof, does not carry with it the right of publication. It
may not be used for any purpose by any person other than the party to whom it is addressed
without the written consent of the Appraiser, and in any event, only with properly written
qualification and only in its entirety.

3. The distribution of the total valuation in this report between land and improvements applies
only under the reported highest and best use of the property. The allocations of value for land
and improvements must not be used in conjunction with any other appraisal and are invalid if so
used.

4. No environmental impact studies were either requested or made in conjunction with this
appraisal, and the Appraiser hereby reserves the right to alter, amend, revise or rescind any of the
value opinions based upon any subsequent environmental impact studies, research or
investigation.

5. Neither all nor any part of the contents of this report, or copy thereof, shall be conveyed to the
public through advertising, public relations, news, sales or any other media without written
consent and approval of the Appraiser. Nor shall the Appraiser, firm or professional
organization of which the Appraiser is a member be identified without written consent of the

Appraiser.

6. In preparing this appraisal, only the matters referred to herein have been examined and relied
upon and except 10 the extent specifically noted therein, title, licenses, permits, zoning, Survey.
environmental, latent defects, subsoil conditions, the possible presence of hazardous substances
and other such matters have not been examined or relied upon even though they might affect the
opinions and conclusions set forth in this appraisal.

7. Acceptance of and/or use of this appraisal report constitutes acceptance of the foregoing
general assumptions and general limiting conditions.

8. The Americans with Disabilities Act "ADA") became effective January 26, 1992. Ihave not
made a specific compliance survey and analysis of this property to determine whether or not it is
in conformity with the various detailed requirements of the ADA. It is possible that a
compliance survey of the property, together with a detailed analysis of the requirements of the
ADA, could reveal that the property is not in compliance with one or more of the requirements of
the Act. If so, this fact could have a negative effect upon the value of the property. Since Ihave
no direct evidence relating to this issue, I did not consider possible noncompliance with the
requirements of ADA in estimating the value of the property.

18
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INTRODUCTION

CERTIFICATION OF VALUE

I certify that, to the best of my knowledge and belief:
e the statements of fact contained in this report are true and correct.

e the reported analyses, opinions, and conclusions are limited only by the reported
assumptions and limiting conditions, and are my personal, impartial, and unbiased
professional analyses, opinions, and conclusions.

e [ have no present or prospective interest in the property that is the subject of this report,
and I have no personal interest or bias with respect to the parties involved.

e [ have no bias with respect to the property that is the subject of this report or to the parties
involved with this assignment.

o my engagement in this assignment was not contingent upon developing or reporting
predetermined results.

e my compensation for completing this assignment is not contingent upon the development
or reporting of a predetermined value or direction in value that favors the cause of the
client, the amount of the value opinion, the attainment of a stipulated result, or the
occurrence of a subsequent event directly related to the intended use of this appre:

« my analyses, opinions, and conclusions were developed, and this report has been
prepared, in conformity with the Uniform Standards of Professional Appraisal Practice.

« [ have made a personal inspection of the property that is the subject of this report.
« no one provided significant professional assistance to the person signing this report.

e the appraisal was not based on a requested minimum valuation, specific valuation, or the
approval of a loan.

This appraisal report has been made in conformity with and is subject to the requirements of
the Code of Professional Ethics and Standards of Professional Conduct of the Appraisal Institute.

The Appraisal Institute conducts a voluntary program of continuing education for its
designated members. MAIs and RMs who meet the minimum standards of this program are
awarded periodic educational certification. As of the date of this report, Robert P. LaPorte, Jr.,
has not completed the requirements of the continuing education program of the Appraisal

Institute.

I am of the opinion that we have compiled with the client’s instructions, standards and
specifications in conducting the research, analysis and in formulating the value conclusion.

T 16
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INTRODUCTION

I certify that the use of this report is subject to the requirements of the Appraisal Institute

relating to review by its duly authorized representatives.

,) . ’;,» $ II / | / 'i,f‘a
Wy § Vo g
Robert P. LaPorte, Jr., CRE, MAI

Senior Vice President
MA General R.E. Appraiser #735

’

[
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THE SUBJECT PROPERTY
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THE SUBJECT PROPERTY

AERIAL MAP SHOWING HERRING CREEK FARM
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THE SUBJECT PROPERTY

STREET MAP SHOWING SUBJECT LOCUS
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THE SUBJECT PROPERTY

LOCATION AND NEIGHBORHOOD DESCRIPTION

Included in the Addenda of this report are various economic publications prepared by the
Federal Reserve Bank, the Dismal Scientist, the Commonwealth of Massachusetts, and the
Massachusetts Association of Realtors (MAR) that describe the general state of today’s
economy. Edgartown’s real estate market, as that of most of Massachusetts, is at an
unprecedented high level of activity and pricing. According to recent reports of the MAR, there
has been a modest slowdown in the number of transactions; however, demand for “trade-up” and
second homes is especially strong. As of July 2001, it is felt that the market is close to its peak

and that we are likely approaching a contraction phase.

The subject property is situated in a desirable residential area of Edgartown. In part, the

desirability is created by the area’s south coastal beaches, ponds and conservation land.

Over the last four years, Edgartown and West Tisbury have witnessed unprecedented
price increases. Table 1 is a recap of the median prices and number of sale transactions for the

last five years in Edgartown and West Tisbury as reported by the Banker & Tradesman.

TABLE 1
Edgartown % change West % change
Tisbury
Number of Sales
2001 (to July) 70 13
2000 79 22
1999 103 30
1998 127 46
1997 135 26
1996 55 27
Median Sale Prices .
2001 (to July) $378,500 $549,000
2000 $336,000 41% $410,000 13%
1999 $252,000 13% $302,250 17%
1998 $191,000 19% $230,000 35%
1997 $168,700 -1% $236,250 -11%
1996 $153,000 $169,900
Price increase 1996-2001 147.4% 223%
PR e £3 MAnrwr - NAAAD INTEDNATIANAT 22
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THE SUBJECT PROPERTY

In addition, the Banker & Tradesman reports that since January 1, 1999 through 2000,
there have been 42 transactions over $1 million in Edgartown and 8 transactions over $1,000,000
in West Tisbury. As will be shown and illustrated in the valuation section, it appears that pricing
for high-end real estate has witnessed a significant increase over the last five years. The subject
property benefit from their views over open fields, access to Edgartown Great Pond, access

easements to a private barrier beach and exclusivity.

A valuation issue regarding my appraisal is that the real estate market may have reached
its peak. It is within this general real estate context that this appraisal and my value estimates
have been completed. While the immediate impact of the economy’s downturn has not been felt

in this real estate market, there is some expectation that there will be a “cooling off’” of prices.

The property is located in the southwest section of Edgartown. The neighborhood is
generally bounded by Edgartown Great Pond on the west; Slough Cove on the north; Slough

Cove Road on the east andv the Atlantic Ocean on the south.

The predominant uses in this
area consist of the Martha’s

Vineyard State Forest, vacant land

and scattered residential properties.

Some of the predominant land
features include the Edgartown
Great Pond, Job’s Neck Pond and
Oyster (Watcha) Pond. Almost all

of the properties fronting on these
bodies of water are priced in excess of $1 million. Recently, there have been three transactions
along Oyster Pond each at prices in excess of $6 million. Located north of the subject property
on the north side of the Edgartown/West Tisbury Road is an under-construction golf course.
Most of this land was recently sold by Fidelity Title Insurance Company to the developers.
Attorney John Henn, who represents the seller, stated to me that Fidelity sold this property for
$15 million.

lale]
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THE SUBJECT PROPERTY

As shown on the previous maps, Katama Airpark is located to the east of Herring Creek
Farm. This grass stripped airport services recreational planes only. It is not viewed as having a
negative impact on the subject. In fact, as a result of conservation easements, the area of Katama
Plains stretching from Herring Creek Road to South Beach Road is mostly restricted from future

development.

A
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THE SUBJECT PROPERTY

ZONING
District:

Lot Area:

Allowed Uses:

RA-120 Residence-Agricultural District

120,000 Square Feet

One single family dwelling plus one guest house on a 15,000 square foot

lot that has a building at least five years old.

986
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THE SUBJECT PROPERTY

- ASSESSED VALUE.

Herring Creek Farm
FY 2001 Assessed value

Assessed to Herring Creek Farm Trust and or Wallace

Land area Land
Map Lot (acres) valuation Improvements Total
44 27 4.9 $244,600 $192,400 $437,000
44 28 61.3 $965,500 $0 $965,500
44 32 4 $132,300 $0 $132,300
44 34 6.6 $499,000 $0 $499,000
44 35 89.8 $7.576,000 $655,900 $8,231,900
44 38 1.1 $36,400 $0 $36,400
44 39 9.3 $960,800 $234,400 $1,195,200
44 4341 1.9 $71,800 $0 $71,800
44 432 0.04 $2.800 $0 $2,800
44 44 0.15 $2,800 $0 $2,800
44 46 6 $356,400 $0 $356,400
44 47 11.7 $2,298,000 $462,900 $2,760,900
44 48 46 $1,259,900 $32,300 $1,292,200
— 44 49 1.2 $39,700 $0 $39,700
‘ 44 50 0.81 $45,900 $0 $45,90C
44 51 0.9 $14,200 $0 $14,200
44 54 1 $33,100 $0 $33,100
44 55 0.7 $14,300 $0 $14,300
44 56 [1] 1.9 $201,900 $168,000 $369,900
53 10 7.7 $14,400 $0 $14,400
53 11 7.2 $16,400 $0 $16,400
53 7 1 $900 $0 $900
223.8 $14,787,100 $1,745,900 $16,533,000
Less Chapter 61 A exemption -$8,382,600
Adjusted total $8,150,400
tax rate $5.14
real estate taxes $41,892.C6

[1] Blue Heron

la Vg
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s MAP SHOWING SUBJECT LOTS

ASSESSOR’
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THE SUBJECT PROPERTY.

- PROPERTY DESCRIPTION

The property that is the subject of the right of first refusal comprises an estimated 186
acres of the 220-acre Herring Creek Farm. Exhibit I is a copy of the 33-lot subdivision plan that
was approved for the Herring Creek Farm. The following exhibit is an ownership plan of the
Herring Creek Farm Trust property. Based on information provided to me the following is a

summary of the lots subject to the right of first refusal:

Identification Land area Improved
(acres)
Lot 1 3.16
Lot 2 excluded
Lot 3 excluded
Lot 4 excluded
Lot 5 2.97
Lot 6 excluded
Lot 7 excluded
Lot 8 excluded
Lot 9 excluded
Lot 10 excluded X
i Lot 11 excluded X
Lot 12 1/2 excluded 2.245
Lot 13 3.89
Lot 14 2.54
Lot 15 ' 3.39
Lot 16 8.39 X
Lot 17 2.45
Lot 18 7.71
Lot 19 4.24
Lot 20 1.51
Lot 21 8.34
Lot 22 5.63
Lot 23 3.78
Lot 24 6.29
Lot 25 4.52
Lot 26 5.61
Lot 27 3.16
Lot 28 2.72
Lot 29 4.06
Lot 30 : 3.56
Lot 31 3.27
Lot 32 4.15 .
Lot 33 3 X
Blue Heron 1.9
Total 102.485 acres
i East Field, Moore Wood lot, sliver parcel and beach lot 77.76 acres
Total land area 180,245 acres excluding roads
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THE SUBJECT PROPERTY

The total acreage in the subdivisioh excluding the roadway system is 219.85 acres. The
Herring Creek Farm is a waterfront farm located along the easterly shoreline of Edgartown Great
Pond and on the shoreline of South Beach. Additionally, the site has water frontage on

Crackatuxet Pond in Edgartown.
The following are the salient features of the property:

Land area total: 220 acres
Estimated land area of right of first refusal: 180,245 square feet

Site characteristics: Major development parcel with significant water
frontage. Site includes over 100 acres of
agricultural fields. Existing ways in the subdivision
subject to the rights of others. The property has
been approved for subdivision after a lengthy and
contested approval process. A copy of the approval
is attached to the report.

Improvements: The two most significant structures on the proy 1y

are the Monty and Neil Wallace homes located
along the shoreline of Edgartown Great Pond.
These are Royal Barry Wills designed homes
constructed in the early 1970’s. An inspection of
each house was completed in May and indicated
that each was in very good condition. However,
although well maintained, interior finishes such as
the kitchens exhibited original conditions.
Assessors’ cards giving room counts and
dimensions maybe found in the addenda.

Additionally there are two additional homes: Blue Heron was the subject of an appraisal
prepared for you; and the caretaker’s cottage that is part of the farm complex of buildings. The
farm buildings have an effective age of 50 years and are in average condition. The Sanderling
house is not included as part of the right of first refusal. The Movius cottage is located on Lot

10, however, this is in poor condition and is a “tear down”.

This appraisal estimates the market value of a right of first refusal that is to be found on

the following exhibit.

2Q
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THE SUBJECT PROPERTY

The right of first refusal runs to the benefit of the Marshall Cohans, the Benjamin Cohans
and the Aldeborghs as stated in the Agreement. If the real estate identified previously is sold
during the remaining term (8 1/ years from July 2001) of the contract, a cash payment is payable
to the beneficiaries of the right of first refusal. The objective of my appraisal was to provide
Herring Creek Acquisition Company LLC and The Nature Conservancy with an estimate of the
market value of these rights so that their value can be compared to the market value of four lots

that are about to be transferred to Herring Creek Acquisition Company LLC.

20N
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THE SUBJECT PROPERTY

PLAN OF HERRING CREEK FARM
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THE SUBJECT PROPERTY

RIGHT OF FIRST REFUSAL
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AGRZEMENT wade this 30th day of Doco=ber, 1969 and
betywoen D. HARRISON COILAN nnd HILDEQARDE 1. chuait fuzhand and
wife, both of Boston, Suffolk Couniy :’.n::nchuso‘:és {hercinafter
c:ﬂ._lod o “Jonjznin Cohanz"), JOWI Z. ALDS300GH and JATLIT 1.
ALD2BORGil, husbend chd wi'o, »otr of !yde ¥ark, Now Yoz (hcro-
1naftpr called tho w;ldeborchs") encd ) oD LL 1. culal and JUDITH
5. COMY, husbznd ard wvitc, both ol tU=b5>2dgo, \lorcester Coun=yy
*agsachusotts (horoirnfses cailed tho * sarehzl) Corans"), anc
JARSIIL M. CCiLdl Trustceo vnder Declaretion of Trust dntod Ilo—
vo=boxr l, 1959 (rorcinaZtor callcd the nIorustoea).

T

Nen’tal of Tpncid

f. Hildogarde {. Cohan 15 thes owmer of cortpin land (the
Bonjazin Cohcn 1nnd) in Légartown Cpunty of Dulces County, tos
.l',.;ﬁ;x;::)otts, being & portion of Lot D+ snown on Land Court Plan

{

B. The .l.ldoborc'ns aroc the owvners of cortain land (tho
I.Ldoboiﬁh jand) in zaid =dgarsova showvn os Lot 1 _on Land Court
;2'}.;:1 3427 (pendinz). Seo Pukes County Doods, Dook 255, Page
+De

€. Tho jiarchall Cohaons are tho owvners of cortain land (the
¥arcshall Cohan land) in zaid Edgartown =hown as lLots & and 8 on
Land Court Plan 13W194.

nD. %ho Trustee 1s the owvner of cortain 1and (the Trustco’s
1and) in eaiad Tdgartoun wrich adjoins the ljands referred to in
paragTaphs £, N npnd C adovs, vhich 1and (ineluding tho ownershily
of various ricnts of wzy) i3 chowva oa & plan by Doan R. suift,
seg. lLand SuTveyor, da=cd Decocder 11, 1969 (haroinzflteTr czlled
tha “Svift pian®) and 1= descTibed 2n TwWo deeds from the Benja-~
pin Cohans to the Trusteo deted Decez=bor 30, 1969, said plan and
one o< said deeds being recordsd with County o Dukoes County
Droés herovith, the other deed coverling registorceca Jend to be
registered wisn Duro= County reglstiry H4z=rict of tho Land Court.

E. 7Tho Trustoo 4a- willing to zrant to tho Donlanin Cohans,
tha Aldeoborghs and tho Marsizall Cohans and their iscue ond the
spousos of such issue cerTain righss and easorients for access
to public ways and for access to ond uce of tna Bezch shown as
mpanch dunas® on Iho Swirs plan, all as heroinaftor ooro speci-
raenlldy provided.

F. The Trustoe is willing To hold a portion of the Trustce's
1and (hereinafter. called tine “"Restricted Area" , Aas shovn on tho

swift. plan) subject to cortain rostrictions for tha perscnal bene—
£1t only, of the Benjanin Cohans, the Aldedborghs and the ¥arshall
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AQRZEMENT wade this 30th day of Doca=bor, 1969 and
betwoen D. HARRYISON COJL\X and MILDECARDE . cbuagt ﬁu nd and
wife, both of Bosaton, Suffolk Couny Z’..n::nchuae’:és {hercinafter
called tha “Donjznin Cohanz"), JOWI 2. £ALD.S302GH and AT 1.
ALD:BORXGil, husbend zhd wil'a, Totr of l'yde Yark, Now Yo=% (hcro=
1naft_cr called tho w;1dnebo=ghs") encd 121 LL 1T, coulpa! and JUDITH
J- cO0inf, husbzhd ord vite, both ol UxdIo , \orcesteT CounsYsy
:-:assfxcl:usotc: (noreinniter cailced tho i 1)1 Cozans"), Biac
LARSIFLIL M. CCiLdl YWrusteo wnder Declegsction o Truct doted llo-
voz=bar k&, 1959 (roreina<to- called the w2rustoea™).

e

Neatal of Spcia

L. Hildorarde . Cohan 13 the owvner of cortoin land (the
Bonja=in Cohcn 1and) in Légartown Cpounty cf Dulkes County, oS-
ﬁﬁ?;gott:, being o pprcion of Lot B~ zhown on Land Court Plan

B. The ‘Mdoborgns are thoe owvnex3 o2 cortoin lapd (tho
J.ldoboiEh Jand) 4in said Zdgarsova showmn o3 Lot 1_on Land Court
iz‘.Ln;n 3427 (pending). Eeo Pukes County Doeds, nook 255, Page

+De

C. Tho arzcrall Cohans are tho owvners of cortain land {(the
¥arzhall Cohan laznd) 42 zaid Edgartown shown as Lots & and 8 on
Landi Court Plan 13%19t.

b, 7ho Trustee is the ovmer of cortain 1and (the Trustco’s
1and) in esald =dgartoun wrich adjoins the Jands referred to in
paragTaphs Ly N and C adove, which land (4includins tho ownership
of warious rignss of vzy) is chowa on a plan by Doan R. &vilzT,
sieg. lLand Surveyor, dazed Decorder 11, 1959 (hareinafter czllcd
tha “Swvift pion™) and 4c described In ‘two deeds from the Denja-
pin Cohans to the Trusteo ceted Dceesbar 30, 1969, saiad plan and
one o zald deeds being Tccorded wizh County ol Dukas Courty
Droés herowvith, the ozher deed covering registoread lpnd to dbe
registered wi=n Dures County Pogistry His=rict of tho Lond Court.

E. Tho Trustoo 1= willing to grant to tho Donlanin Cohans,
tha Aldeborghs and tho Marsizall Coh=ns and their 1iszus andéd the
spousos of such issue cerzain rights and easonents for access
to public vays end for accoss to and uce of tna Bezach shovwn s
mpoasrch dunas' on <hoe Swifs plan, all as heroinaftoT poro speci-
farcnlly provided.

F. The Trustoe is villing to hold a portion of the Trustce's

land (hereinaf:er,called tihe "Pestricted Area" , as shown on thoe

Swift. plan) subject To cortain rostrictilons for tha perscnal bene—

£1t only, of the Benjain Cohans, the Aldeborghs and the Yarshall .
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»
for all purposes of acoess for whlah public ways are now or mny
hereafter bo nsed In the Town of Edsportown and to conncel with
and uso the existing elootric and teolophons lines nhowv servioling
the Aldeborzh land Or as such sorviesc from tinc to tii:o may La
replacod or onlorgedy (b) to uzc the “Ripht of Vay (30 £t, wide)™
ond tho "Ripht of ¥any (1Y £t. wlde)” rliovn on thoe 3wift plcmn as
access on foot or by velhicle fros the Rinborh lawnd to and free:
the 3cnjaridn Cohan land and the arahnll Sohszn landy and (e) to
ase tho "ill:oht of Yay (1O ft. =lLiel” and the extcus-.on thereof

ax accaess to the Mestrlcted Areu nnd tho sete and Atlantle Ocgnny,
k1l as shovn on tho Zvift plan, tozather th thz right to -iro
the Zeaeh Jor osetln T, TUo00 s plenleXking anl Boeting, and
othor wsual reerentional sctlvitloz (bat aot tor the oruction or
rlucing of any cnbanas, tenteg, or othar ctrucluras or rthulters
thereon). Thu rlrhts of wcu and accoxs to ad Lroiy tho ldaborgh
lapd to and frou the Nectrlcted JSrea, tha ncuch and tha Cewon
vliich are grantoed in clausez (L) and (¢) hereol ura rights vhich
orc pereohiel to the \ldedorphs ond thelr fssuc tnd the spouses of
cuch iszgito, end chall ealdure only so long as the Aldecborshs or their
iasue or any spousc of such issuc shall contimie to own of rccord
pny part or all or the Aldeborzh lamwd,; ami whlle thure is o dwell-
ingz house on the land co rectaincd. Seld rights zhsnll tor.iinate
ond cxpiru witliout iustruwiont of rolcase whon nll such rccord

3. The Truztze'Rercbr srants te the [arckall Cohnna tho Tizhts
and coscucats (a) to use the "Hizht of Yay (1% ft. wldel™ sheuvn oan
the Swift vlan as nccasa to Ylouzh Covo No:d snd llerring Urock
Road to ond fron the imrshall Cohan land for oll purposes of accnos
for which public ways arc now or =ay horeat'ter bn uscd in Lho Toun
of EAagartown aud to connect with and uzc the sxlzsting clectric

and tolephono Xlnes 1now sorving the .=rshall Cohzn londj (1) to

uso tho "Hight orf ny (15 rt. «i{de)™ and the "iight of Uay (30 rt.
vido)” shouvmn on the Swift ulnn ns access on foot or by venlcle

Croia the ,:arshall Cohan land to and from tha Alriebcorgh land; ond
(c) to uso thn "light of Yay (1Y r't. wlde)", tha "Hight of iay

(30 rt. wlde)” ond ‘tha "flicht of i/ay (O ft. wiide)” und tho ci-
tonalan thercof as a2veas3a to tho tustricted Aren and Lho )Jicach

and atlantle Ocean, all aa sthewm on the Fulft plan, togothor with
thao right to nza tho deach for svl=aing, Cl=hin;:, plchlckin: and
poatlng, aml otier uzual recruational nctivitlioes (L1t nut for the
orcction or placing ot nny cubunan, tents, or other structires or
sholtcre thercon). The rights of wcw and pecnss to oml fran tho
tyrshall Cohan lund nnd to und Crowm the Illectrlctcod Arca, tho Lench
anld thu Occrn vhidch nra Evnntnd in clnusna (b)) osud (e) Leraof nro
riphts whlch are peraonnl to the larshnll Cohans and thelr ysuua
and tha zZpoJvscs of such 1lasua amd ghall amnviura only 6o long ns

tho finralicll Cohans or thodir Innuo or any zpouca of cich 1zasuu chall
continus to oun of rncord any part or all or tha arsxhall Cohan

. ==

——
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the following persons who shall then own of record any part or all
of Baid land on which there then is loca%Zed a <dwelling house, to

wit: the BenjJamin Cohans, the Aldedorghe, the PMarshalld Cohans, or
any issue of the BenJamin Cohans Or any spouse of euch 1ssue. Any
offer to 2cll as aforesald shall de at the price and in accordance
with the offering procedurco etipulated in sudbparagraph (d) below.

(v) Any such offer made by the Benjamin Cohans, the Aldcborghs

: or the Marshall Cohana or any of them or any issue of them or spouse
of buch 1pzue may be accepted by the offerées only in the following
order of priority: (1) <tThe Trustce Or hias successSOr or successors
in trusct; (31) b53id Trustees of Jenkins Point Trust (incliuding
their successory); (111) Bald Monte J. VWallace or his spousec Ar
elther 1» the thien owner; i;v) Baid Neil W. Wallace or his spouse 1ir
either 1s the then owner; v) any issue of 3aid MHonte J. Wallace or
Nedl W. Wallace or spouses of such issue who are owners of record
and who are then under no legal disabllity.

(c¢) Any auch offer madec by the Trustee or any successors of
the Trustee reflerrea to in sudparagraph (a) above may be accepted
by the offerees only in the following orrer of priority: 1) the
Benjamin Cohana or either of them if then such owners; (11) the
Aldeborgha or either of them Af then ouch ownera; (111) the Marshall
Cohans or either of them Af then such owners3 (1v) any of their 1osue
or spouses ol such issue who are owners of record snd who are then
under no legal disability.

(a) Price per acre
$ 7,000 per

8,000 per

-9,000 per

10,000 perT

(ana at the same rate for

of the landt

acTre
acre
acTe
acre

any

until January
until January
until January
until Januar}

portion of an

any duildings and structures on the land so

1,
1,
1,
1,

ac

offered shal

1980
1990
2000
2010

re).

The prics for

e on the

bvasis of the then reproduction cost thereofl

as determined dy an

i1ndividual estimater reccommended by the senior real eatate mortguge
officer of The Piret National Bank of Boaston or any corporate
successor to the major part of its banking buslnecs.

(o) Any such offer shall be made in writing and addressed to
the offeree or offerces at the addresses designated in the aasepsor's
records for the offeree's land, shall be delivered in nand or sent
by registered mail, return receipt requestead, and shall ntate in
precise term> the land deing offcred and contain a description

; of the buildingt and structures thereon, togecther with
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None of the parties shall be poroonally lisble for any
breach of the forerolng aovennnts unlaon and to the extent that
such breach relates to land owned by such party ot the time of
the broach. i

NVitnesn the execution hercof under seal on the day and year
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THE SUBJECT PROPERTY

HIGHEST AND BEST USE

The highest and best use estimate for the property being appraised has considered the

following four criteria.

What is legally permissible?

What is physically possible?

What is financially feasible?

What is the maximum productive use of the property?

The highest and best use of the real estate is estimated to be the subdivision that was
approved by the Edgartown Planning Board and the Martha’s Vineyard Commission. A copy of

the approval is attached to the report.
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VALUATION ANALYSIS
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VALUATION ANALYSIS

, VALUATION TECHNIQUES

The purpose of this report is to arrive at an estimate of the Market Value of a property
right identified as the Right of First Refusal. This is achieved by a systematic gathering,
classification, and analysis of data which is required in the development of the three basic

approaches to value: the cost approach, the sales comparison approach, and the income approach.

Cost Approach

This approach consists of estimating the replacement cost new of all improvements,
deducting accrued depreciation from all sources, and adding the value of the underlying land,
estimated by comparison to recent land sales. The indication of value via this approach is a
process of summation of the various property components contributing to the total property
value; it is applicable when each component is independently measurable, and when the sum of
all components is believed to reflect market value. This approach is especially useful in
estimating insurable value, or in estimating the market value of fairly new improvements and
special purpose properties which because of their design and single-use nature, have a limite-1
market and would not be valued more accurately by another approach. This approach is not

applicable to unimproved land or obsolete improvements.

Sales Comparison Approach

The Sales Comparison Approach involves a comparison of the subject propérty to similar
properties that have actually sold in arm’s-length transactions or are offered for sale. Sale and
asking prices are adjusted to reflect the significant differences, if any, that exist between the salc
property and the subject property; the adjusted prices are correlated into a final value estimate of
subject market value. This approach demonstrates what buyers have been willing to pay (and
sellers willing to accept) for similar properties in an open and competitive market and is
particularly useful in estimating the value of the land and properties that are typically owner

occupied.

—~n o~ R Vg WA T ermtrr v Y AAANTAT ’;9
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VALUATION ANALYSIS

. Income Approach

The Income Approach involves an analysis of the income earning capabilities of the
subject property by estimating the fair rental value and deducting the operating expenses
necessary to support the estimated rent. The projected net income or earnings stream remaining
after expenses is converted into the equivalent capital sum or market value. This approach is
particularly applicable in estimating the value of properties that are normally rented to provide a

fair return on investment (acquisition cost) and that are typically purchased for investment

purposes.

In the valuation of vacant unimproved land there are six valuation techniques. They are

as follows.

Sales Comparison Approach

This technique compares the property to recently sold parcels of land. Adjustments are

completed for various differences such as date of sale, location, land size, and highest and best

use.

Land Residual Approach

The land is assumed to be improved to its highest and best use and the net income
attributable by deducting all the building expenses. The net income is then capitalized into a

value indication of the land only.

Development Approach

The total of undeveloped land is estimated by the market value of finished lots and then
deducting the development and incentive costs which will be incurred in the sale of the retail

lots. The net sales income is estimated during the forecasted marketing period and discounted to

reflect the time value of money.

Ground Rent Capitalization

In certain instances, unimproved land may be leased or used for retail purposes. In such

cases, a net income is estimated and the income is capitalized into an indication of value.

_— -~ A Tarrrimar 1 MTALTAT 40
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VALUATION ANALYSIS

' Allocation

In areas where sales of land occur so seldom, this approach is based upon allocating sale
prices of improved property through the use of typical ratios found between land and property

values.

Extraction

This is a form of allocation where the land value is extracted from the sale price of
improved property. Here, the appraiser estimates the depreciated value of the improvements and

this value is deducted from the sale price to produce the residual land value.

Subject Valuation

The valuation of the subject involves the valuation of a property right based on a

valuation of real estate. The underlying assumptions are:

o That a sale of the real estate is about to occur.

e That a sale would never take place without a negotiation as to the price for this righ!

 That the value is based on two options: The first is that the ownership has the option ot
holding onto the property until the right of first refusal expires; and the second involves a
limited sale of the lots not included in the right of first refusal and retention of the remaining
lots until the right expires.

e The analysis is based on the 33-lot subdivision plan plus Blue Heron. Of these 33 wts the

following lots are excluded: Lots: 2,3,4,6,7,8,9,10, 11 and Y2 of 12.
The approach to value used in analysis involved three steps. They are:

1. A valuation of the cost for the right of. ‘first refusal.
Comment: This required me to estimate the market value of the lots subject to the night
of first refusal and to deduct the allowance for the land cost (310,000 per acre) and for the
replacement cost of the buildings. I used a subdivision analysis technique to value the

lots.

2. A valuation of the property assuming that the ownership would retain ownership until
the right of first refusal expires in 8 % years.
Comment: Because of the cost of the right of first refusal as measured under “1” above,
there would be no motivation to sell the property today unless there were a negotiated
deal on the value of this right. On the other hand, the ability to sell this valuable real
estate today rather than holding onto this real estate (basically a non-income producing
property) would benefit the ownership.

Al

1003



VALUATION ANALYSIS

3. A valuation of the property on a limited basis by selling initially the lots not subject to the
right of first refusal and once the right expires selling the remaining lots.
Comment: Somewhat similar to the above noted analysis this would cause a two phased
development where the excluded lots are sold today and the remaining lots are held until
the right of first refusal expires.

I have utilized a subdivision analysis to estimate the market value of the real estate.
Because there is no motivation to sell this property until the right expires, it is my opinion that
the property is impacted by two factors. They are:

1) Lack of marketability.

2) Holding period risk.

I have, therefore, discounted today’s value of the real estate for lack of marketability and
holding period risk. This discount would be at a defined rate over today’s perceived land
appreciation rate that may or may not occur.

The exhibits on the following pages were used as the basis of my analysis:

Exhibit I is a reduced copy of the subdivision plan.

Exhibit II is a subdivision analysis of the lots subject to the right of first refusal and iny
estimate as to the gross cost of the right based on the formulae that includes a credit of $10.000
per acre plus the replacement value of the improvements.

Exhibit III is a subdivision analysis of property assuming sale of all the lots today.

Exhibit IV is a subdivision analysis of the lots not subject to the right of first refusal.

My estimate of today’s cost associated with the right of first re usal:
y s

Value fee simple of lots subject to option: $35,000,000
Calculation of price basis: $ 7.802.450
Cost of the option (value fee simple less the cost basis): $27,197,550

AN
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VALUATION ANALYSIS

Comments: The calculation of the property’s land value included estimates of the
average price for lots in the subdivisionbbased on my characterization into five general lot
categories. Estimated development costs were partly based on cost estimates supplied to me
(such as road costs and infrastructure) and on my own estimates, such as marketing and profit. I

have given a general estimate as to the replacement cost of buildings.
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VALUATION ANALYSIS
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VALUATION ANALYSIS

ExHiBIT 11

SUBDIVISION ANALYSIS OF LOT
SUBJECT TO RIGHT OF FIRST REFUSAL
AND ESTIMATE COST OF THE RIGHT
IE SOLD AS OF THE DATE OF VALUE

MEREDITH & GREW ¢ ONCOR INTERNATIONAL 45
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VALUATION ANALYSIS

The estimate of the value to the seller by being able to sell the entire ownership today:

Market value today disregarding the cost of 1st refusal: $50,000,000
Marketability and holding period discount (5%) $33.026,379
(Value of property discounted at 5% for8 2 :

years)

Value benefit to ownership for the : $16,973,261
ability to sell today

(Market value today less
discounted value)

Comment: In my opinion there is an impact to market value by having a right to sell this
real estate today rather than waiting until the option expires. Not deducted were the holding
costs associated with ownership such as taxes, insurance and maintenance nor was any rental

income accounted for to offset expenses.

The discount accounts for marketability and holding period risk. This property, based on

- the full cost of the right of first refusal would not be sold during the remaining 8 /2 year term.

This lack of marketability and the associated risk, in my opinion, warrant a need to
discount the future sale proceeds at 5%. The 5% marketability/risk rate is in addition to any
value appreciation. Currently, real estate investor perceptions are that values have peaked : nd

the market is about to transition into a contraction phase.

The estimate of value assuming that the lots excluded from the right of first refusal are sold
today and the remaining lots are retained until the right of first refusal expires:

Today's value of lots not subject to right of 1st refusal: $12,000,000

Market value today not accounting for the cost of the right of 1st refusal: $50,000,000

Remaining value attributable to 1st refusal lots: $38,000,000

Marketability and holding period discount 5% $25,899,952

(value of property discounted at 5% for 8 72

years)

Value of property (all 34 lots) with delayed sale of the first refusal lots: $37.100,048
./ Difference between value not subject to option and the delayed sale: $12,899,952

c A
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VALUATION ANALYSIS

This estimate is based on a phased development where the lots outside of the right of first

»

refusal are sold immediately for $12,000,000 and the remaining lots carried until the right

expires. The same discount rate as the first analysis is applied.

I
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VALUATION ANALYSIS

CONCLUSION AND ESTIMATE OF VALUE FOR THE RIGHT OF FIRST REFUSAL

This appraisal estimates the market value of a property right that is associated with the
land. This right is not normally traded or valued in the real estate market. My approach to value
is based on a systematic approach to value of this special property right. It is based on the

assumptions and conditions stated elsewhere in this report.

My analysis indicates a value ranging from $12,900,000 to $17,000,000 for this right.
This assumes that the property would be sold today rather than the ownership waiting until the
option expires. In my opinion the value indications reflect a negotiated arms length price where

both the owner of the real estate and the holders of the right are motivated.

In my opinion the estimated market value of the right of first refusal as of July 15, 2001
was $14,000,000. This is less than the average of the two indicated values. It represents a

21.9% discount when applied against the $64 million deeded price.
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ADDENDA

APPROVAL OF DEFINITIVE SUBDIVISION PLAN
HERRING CREEK FARM
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HERRING CREEK FARM TRUST ATQ Ho NP i
CERTIFICATE OF APPROVAL OF DEFINITIVE PLAN FOR SUBDIVISION

Wanda Willigms
Town Clerk
Tovm of Edgartowmn

Edgartown, Massachusatts

It Is hereby cprtified by the Planning Board of the Tewn of Edgartown, tassachusetts, that at a duly called
and properly posted meeting of the Planning Board, held on January 30, 2001, it was voted to approve a
definitive subdivision plan entitled: Hemring Creek Farm, Edgantown, Massachusetis, by Sasaki
Associates, Inc., 64 Pleasant Street, Watertown, MA 02172, Project No. 71600 and Schofield, Baroini &
Hoehn, Inc., B7 State Road, Vineyard Haven, MA 02568, which planis in several parts ("the Pian”) bzing
subtitled:

Cc1-1 Existing Conditions, 4/15/99

C2-1 Loting And Development Envelope Plan 4/15/99

C31 {llustrative Master Plan 4/15/99

Fibod Zone Overlay, Lotting end Development Envelope Plan, 2/17/00

Pr’loposed Open Spzce Plan, January 2000

Eﬁisﬂng Vegetation and Wetlands, January 2000

RYCK CFT System Layout Plan System %1, sheets dated March 1, 2000 and numbered C8-1.
Cj-Z. cs-3, C8-4, C10-1, C10-Z, C10-3, C104, C10-5, C106, and dated May 16, 200

o000 oO0O0cO0OQ0

numbered C10-7. 2nd C10-8, consisting of twelve (12 )sheets

o RUCK CFT System Layout Plan, System #2. sheets dated March 1, 2000 and numbered
Ccl1-1, C11-2, C11:3, C11-4. C11.5, C12-1, C12-2, C12-3, C12-4, C12-5, C12-6, and datad
May 16, 200 numbered C12-7, and C12-8, consisting of thirteen (13) sheets

o Difinitive Subdlvision, sheets dated July 23, 1999 and numbered C1-1, C2-1,C3-1,C31
thfough C3-4, C4-1 through C4-5, C5-1 through C5-4, C6-1 through C6-4, C7-1 through Ci-4,
C&-1 through C8-5, CS-1 through C8-8, C10-1 through C10-5, and C11-1

and as propgszd in the application dated December 12, 2000, concerning proparty jocated on Slough

Cove Recad tp te divided into thirty-three lots and two open-space parcels, submitted by Herring Creek

Farmm Trust, pwner ("‘Applicant’).

The approval was so voted subject to the following conditions:

1. The konditions set forth in the Dacision of the Martha's Vineyard Commission (MVC) dated
November 20, 2000 conceming the application of Herring Creek Farm Trust and filed at the
Couhty of Dukes County Registry District of the Land Cour on December 3, 2000 and noted as

Doctment No. 47212 on Certificate of Title 5746 are made part of this approvatl of the Edgartown

Planhing Board.

2. In adcordance with the Edgartown Board of Heatth recommendations in letter to the Edgartown
Planing Board dated January 292001
a. The study of the Crackatuxet Pond nitrogen loading limlt, to which the Applicant will
cbntribute $15,000, shall be coordinated with work on the sluiceway and the availability of the
Martha's Vineyard Commission Water Resource Planner to assure that appropriate conditions
ekist in the field at the time of study.

; , b. Inspection of all existing on-site septic disposel systems on the property shall be done by a
Y’ rolesslonal Engineer or Registered Sanitarian with submittal of inspection reports 10 the
oard of Health no later than August 31, 2001. ’

c. Mitha tme that the RUCK CFT (communal system) is brought on-line, the existing individual

%\-z:‘\e septic systems will be abandoned per Title 5 abandonment protocol with the approval

e Edaartown Board of Health
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d. Qbarterty efiluent monitoring will be provided for all Individual RUCK systems for those systems

tfat are used year-round and on a modified schedule which provides sampling 4 times dunng
ehch use perlod for those systems that are used seasonally. The paremeters tested shall
include, but not necessarily be limited to. pH, NH3, NO3, TKN, TSS, and BOD. Said

onitoring reports must be submitted to the Board of Health as resuits become available and

ab an annual report, in January of each year. for the entlre operzting year as @ compliation of
e year's test results.

e. Any Increases to the nitrogen allocation for fa'rm uses will require the approval of the

gartown Conservation Commission and the Edgartown Board of Health relative to nitrogen

y nitrogen fertilizers. pesticides, herbicides of fungicides applied 2s part of any farm activity
e subject to prior approval from the Edgartown Board of Health.

transfers from conservation Jand ecquisitions within the Edganovm Great Pond Watershed.
f.

:'E
Con

ervation Restriction and Conservation Easements:

a. The terms end conditions of the final Conservation Restrictions and Conservation Easements

Conservation Restrictions") which include by reference the Open Space Management Pian
ha!l be acceptable to the Edgariown Conservation Commission.

s
b. The final Conservation Restrictions shall furthier the following primary purposes and standards:

4, Lan

dovm, i3
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i, The uses of the East Field shall be agrlcultural, farming or cther conservation uses as
may be approved by the Edgartown Conservation Commission

ii. Management plans for components of the open space (beach and dune, thicket, c2k
woodlands, fields, etc.) shall be developed In conjunction with the Edgartown
Conservation Commission and incorporated into the final Conservation Restrictions

iii. The growth to be fostered in the central field (hay. meacow grass, etc.) shall be better
defined in the final Conservation Restrictions and agriculiure andfor farming shall be
encouraged conslistent with measures contained in the MVC decision to protect the
Edgartown Great Pond and the Crackatuxet Cove.

dscape Design of Lots 6,7.8 and 9: In accordance with the Applicant's offer, the landsc @ °f

these lots facing Slough Cove will be augmented with a combination of trees and shrubs

to fufther screen views to new hames from the Great Pend and Stough Cove. To this end:

a. The Applicant will provide a budget of $25,000 per lot (S100,000 for combined lots 6-9

irclusive) for this screening landscaping.

b. Al such time that Lots 8-8 commence {o be Improved, the budget above will be used teo pay for
trhes and shrubs as follows:

i aminimum of twenty trees of 5" to 6" caliper

ii. trees tobe 14’ to 20" when planted, in @ mixture of heights

iii. the Edgartown Conservation may add to this number and size on site

iv. all trees and shrubs so planted must be malntained in perpetuity by the owners of the

lots

_ The budget above will also be used 1o pay for lemporary irigation for the plant establishment
pTﬁod.

~al design of the planting for the lots will be reviewed and approved by the Edgartown
bnservation Commission, with field verification, prior to the planting. ‘

5. Site Lighting: Unless specifically approved by the Edgartown Conservation Commission, exterior
lightipg shall be limited to (a) the minimum fixtures required by the MA Bullding Code for building
entr@nces and doors, such fixiures to have a light-source intensity no greater than a 6Q-watt

incarjdescent bulb and to use 3 “cut-of™ fixture which will shield the light when viewed from above
or thé sids, (b) exterior lighting of walkways. ground level patios and Jor decks and paths, each to
be nig higher than 8" above ground level, (c) in-ground swimming peol lighting, and (d) exterior

tiiig prompted by secunity or safety retated concerns.

roadways within the subdivision il be finlshed to 2 10 feet traveled width with three foot
Loulders and constructed in accordance with the Edgariown Subdivision Reguiations

L ction VA-3 “Unpaved Road Base - Cross Section, KA. Healy” dated February 21, 1984
with the exception that the roadway, of traveled width, be a total of ten feet wide.

aLJ Construction:
s

S
Rbadways will be unpaved !
c. A
di

{least one turnout will provided where horlzontal site distance is 1255 than 200 feet or at {he
%cretion of the Planning Board.
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11.

RN

\

. \ ‘
Ulililies

a. Alllots to be served by Town water, to be installed underground in the roadway shouiders.
b. Electrcity, and telecommunications utilifes to be installed undarground in the roed..3y
- -ulders

c. S...erplpes will be constructed beneath the roadways. of traveled way of the roads, within the

" dundivision.

Rozr! znd Utillty Maintenance: Prior to endorsement of the Plan, documents estabiist.c.g the
Homeowners' Trust, being the Declaration of Trust for the Homeowners' Trust and the Declaration
of Cbvenants, Restrictions and Easements, will be prepared for recording simultaneously with the
Péa _ The Homeowners Trust will be responsible for the on-going maintenance of the rcads and
utllites.

Famhstead Lot and Buikdings: The Homeowners' Trust documents shall provide in tarms

and lconditions satisfactory to the Planning Board and the Applicant that the Trust will:

a. rhizin the existing farm buildings for farm uses

b. rkaintain the exlsting farm bulidings in substzntially their present condition

c. retain the exterior spp2arance of the farm buildings In substantially their present eppearance..

d 44 and maintain any affordable unit apartments which may be buiit on the farmstead lot
nder Secton 12 of this 2pproval in complisnce with all applicable MA building codes.

Public Vistas:

bove ground structures of the RUCK CTF (combined system) shall be limited to venting

plpes, all of which vill be lecated within the existing vegetation 2and hedge row and fence line
zlong Slough Cove Road so as to screen the vent gipes from public view from Slough Cove

ozd.

b. Al other structures of the RUCK CFT shali be located underground.

c. The building envelopes of Lots 21,22,28,and 29 are maodified as illustrated in the plan gnttat
tentral Fisld Vlew Study, Sezsaki,” dated Nov. 5, 200C, to allow a view comidcr from Sloug..
cove Road into the central field.

d. Thera shall be a selective pruning of the existing vegetation for 400 feet on either side of the
existing while entrance gate, 1o allow for public vista from Siough Cove Road.

Sluicey/ay. In accordance wlth the Applicant's offer:
a. Pror to endorsement of the Plan. the Applicant shall execute and record a perpstual easement
inl favor of the Town of Edgartown which:

Clerk's Oflica i. permits the Townto enter upon the Hernng Creek Farmin order to inspect, restore ana

maintain the sluicewsy (the ~sluiceway" to encompass he existing wooden sluiceway,

AR 20 o gate, and the channel to be re-excavated running from the Edgartown Great Pond 10

7d Fer Record Crackatuxet Cove), and

|
|
‘n_

) HaiM ? 11 ii. assures thalthe Town incurs no unusual liability (for example, for pre-existing

hazardous materials) during Inspection. restoration or maintenance of the sluiceway

b.. Plior to endorsement of tha Plan, the Applicant shall execute and record a covenant to be

bihding upon &ll successors in {itie to Herring Creek Famm Trust setting forth Applicant's

adreement to cooperate with the Town of Edgartown in its undertaking to restore the sluiceway
on Herring Creek Fam, 3s defined in 11.a.i above. The covenant shall provide that the

Abplicant shall cooperate in:

i. the permitting with respect to such restoration

7. the actual restoration itself )

iii. the long-term year in and year out maintenance by the Town of the sluiceway

iv. ensuring that the Town incurs N0 unususl liabillty during restoration or maintenance of
the sluiceway

d. THe Applicant's offer is accepted to contribute to the Town of Edgartown Dradge!/Gift Account

tHe cost of obtaining afl permits necessary to enable restoration of the sluiceway, to a “cap” of
$30,000.

e. THe Applicant's offerls accepled to contribute $100,000 to the Town of Edgartown Dredge/Gift
Adcourt, with the understanding that the Town will use it for the construction and renovation of
tHe sluiceway and that should there be a sUmM remaining. remainder will be used in the
rehovation of the Herring Creek from Crackatuxet Cove to Katama Bay.
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Applicant’s offer is accepted to provide opportunfties for affordable housing as follows;

hfore the first bullding permlt Is Issued within the subdivision, or before the sale or transfer of
ny land within the subdivision, whichever s first. the Applicant (or its successor) will pravide to
he Dukes County Regional Housing Authority either:

i. One on-site buildabls lot of three acres, or

ii. One off-site buildable lot of three acres, or

ii. A combination of buildable lots off-site which total three acres

12 Th
a

e m T

b. Hefore the eleventh bullding permit is Issued, the Applicant (or its successors) will construct
/o on-site apartments, subject to the following:

. each apartment shall have at least two bedrooms, constructed to State building codes
and approved by the Edgantown Building Inspector

ii. the apartments shall be owned and malntained in perpetuity by the Applicant (or its
successors)

iit. the apartments shallbe rented through the guidelmes of, and under the control of, the
Dukes County Regional Housing Authority

documents to assure b. and ¢, above shall be recorded with the County of Pukes County

Registry.

or 40 o o e e =

Lo 4

d.

12. Katama Airfield: The Declaration of Covenants, Restrictions, and Easements will contain a
notide that close proximity to Katama-Airfield and the existence of low-flying aircraft may produce
nols& wlithin any or all lots within the subdivision.

!
l 14: The Planning Board will review house plans and house siting ptans including driveways beiore
} building permits are issued.
i
' is. Any 18each Club®, parking arezs, or releted facilities, are prohibited.
J
-~ e Priodto endorsement of the Plan, the Applicant shall provide a performance guarantes, In the
| formlof a covenant duly executed and approved; the form of this performance guarantee may be -
1 mod@ied by the Applicant (or its successors) subject to agresment on the adequacy and amount
of sajd guarantee by the Planning Board.
Edgartovm, Mass / oL —
M oam Clerk's Ohrep /v( e
'Copis _2olo (EWQ P e
Recd For Recorg C

. AT 2 HaM P K L%/L- 7 W«‘

EDGARTOWN PLANNING BOARD

A true copy, ddest

1
‘ Clerk. Edgartown Planning Board
i

.
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SPECIAL PERMIT DECISION
CLUSTER SUBDIVISION

- 1t is hereby csrtifled by the Planning Board of the Town of Edgartovn, Massachusats, that at @ duly called
and properly posted meeting of the Planning Board, held on January 30, 2001, Planning Board members
Michael Dongroma, Norman Rankow. Kenneth Southworth, and Alan Wilson voted to approve the
application of Herming Creek Farm Trust for a special permit in accordance with Edgartown Zoning Bylaws
Article XiI tolallow division of land as a cluster development as shown on the definitive subdivision pian
entitled: Herring Creek Farm, Edaartovn, Massachusetts, by Saszki Associates, Inc., 64 Pleasant Street,
VVatertown, MlA 02172, Project No. 71800 and Schofield, Bsrbini & Hoehn, Inc., 97 Siate Road, Vineyard
Haven, MA 02568, which pianis in several parts (“the Plan") being subtitled:

Cc1-1 Existing Conditions, 471599

C3-1 Lotting And Development Envelope Plan 4/15/S9

c3-1 Wustrative Master Plan 411529

Flgod Zone Overlay, Lotting and Development Envelope Plzn, 2/17/00

Prbposed Open Space Plan, January 2000

Exsting Vegetation and Wetlands, January 2000

RUCK CFT System Layout Plan System #1, sheets dated March 1, 2000 a2nd numbeiez L3-1,

c8-2, C8-3, C8-4, C10-1, C10-2. C10-3, C10-4, C10-5, C10-6, 2nd dated May 16, 200

i nutnbared C10-7, and C10-8, consisting of twalve (12 )sheels

o RUCK CFT System Layout Plan, System #2, sheets daied March 1, 2090 and numbered

; c{1-1, c11-2, C11-3, Cc114, C11-5, C12-1, C12-2, C12-3, Ci2-4, C12-5, C12-6. and dated
May 16, 200 numbered C12-7, and C12-8, consisting of thirteen (13) sheets

o Definluve Subdivision, sheets dated July 23, 1999 and numbered C1-1, C2-1, C3-1, C3-1

thrbugh C3-4, C4-1 through C4-5, C5-1 through C5-4, C6-1 through C6-4, C7-1 through C7-4,

cg-1 through C8-5. C9-1 through C9-8, C10-1 through C10-5, and Cc11-1

ooonbo0oOOQ

si b hesmer

and as proposed in the application dated Decsmber 12, 2000, conceming property located on Slough
Cove Road tq be divided \nto thirty<hree lots and two open-space parcels, submitted by Herring Creek

Farm Trust, gwner ("Applicant’).

“The special permit was so voted subject to the following conditions:

1. The donditions set forth in the Decision of the Martha's Vineyard Commission (MVC) dated
Novamber 20, 2000 conceming the application of Herring Creek Farm Trust and filed atthe
Courly of Dukes County Registry District of the Land Court on December 5, 2000 and noted as

Document No. 47212 on Certificate of Title 5745 are made part of this approval of the Edgartown
Planding Board.

2. In ackordance with the Edgarovn Board of Health recommendations in letter 1o the Edgartown

Planfjing Board dated January 29 2001:

a. The study of the Crackatuxet Pond nitrogen loading limit, to which the Applicant will
cdntribute $15,000, shall be coordinated with work on the sluiceway and the availability of the
Mprtha's Vineyard Commission Water Resource Planner to assure that appropriate conditions

exist in the field at the time of study.
b. Ingpection of all existing on-site septic dlsposal systems on the property shall be done by @
Phafessional Engineer of Registerad Sanitarlan with submittal of inspection reports to the
Bdard of Health no later than August 31, 2001. |
c. Atlthe time that the RUCK CFT {communal system) i brought on-lina, the existing individual
& T S charne will be ahandoned per Title 5 abandonment protocal With the approval
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hat are used year-round and on a modified schedule which provides sampling 4 times during
ach use period for those systems that are used seasonally. The parametsrs lested shall
nclude, but not necessarily be limited to: pH, NH3, NO3, TKN, TSS, and BOD. Said

d. Quarterly effluent monitoring will be provided for all incividual RUCK systems for those systems
t
g
i

monftoring reports must be submitted to the Board of Health as resulls become available and

s an annual report, in January of each year, for the entire operating year as a compiiation of

the year's test results.

Lny increases to the nitrogen allocation for farm uses will require the approval of the
dgariown Conservation Commission and the Edgzrtown Board of Health relative to pitrogen

ny nitrogen fertilizers, pesticides, herbicides or fungicides applied &s part of any farm activiyy
re subject to prior approval from the Edgartown Board of Health.

A

B

tfansfers from conservalion land acquisitions within the Edgartown Great Pond Watershed.
A

g

Earvatlon Restriction and Conservation Easements:

e termms and conditions of the final Conservation Restrictions and Conservation Easements

Conservation Restrlctions™) which include by reference tha Op2n Space Management Plan

hall be ecceptable to the Edgartovn Conservation Commission.

he final Conservation Restrictions shall further the following primary purposes and stendards:

i. The uses of the East Fleld shall be agricultural, farming or other conservation uses as
may be approved by the Edgartown Conserva’ion Commission

. Management plans for components of the open space (beach and dune, thicket, oak
woadiands, fields, etc.) shall be devaloped in conjunction with the Edgartown
Conservatlon Commission and Incorporatzd Into the final Canservation Restrictions

iii. The growth to be fostered in the central field (hey, meadow grass, etc.) shall be betier
defined in the final Conservation Restrictions 2nd agricuiture and/cr farming shall be
encouraged consistent with measures contalned in the MVC decision to protect the
Edgartown Great Pond and the Crackatuxet Cove.

.4, Landscape Design of Lots 6,7,8 and 9: In accordznce with the Applicant's offer, the lanascese ¢

i to futther screen views to new homss from the Great Pond and Stough Cave. To this end:

a.

[ - thes¢i lots facing Slough Cove will be augmented with a combination of rees and shrubs

Applicant will provide a budget of $25,000 per lot ($100,000 for combined lots 6-3

inglusive) for this screenling landscaping.

b. Afsuch time that Lots B-3 commence to be improved, the budget above will be used to pay for
tr

es and shrubs 3as follows:
i. a minimum of twenty trees of 5" to 6" caliper
li. trees to be 14" to 20" when planted, In a mixture of heights
iii. the Edgartown Conservation may add to thls number and size on site ,
iv. all trees and shrubs so planted must be maintzined in perpetuity by the owners of the
lots

c. THe budget above will also be used to pay for tamporary irrigation for the plant establishment

s, pe{!od.
! d. Fif
: C

al design of the plarting for the lots will be reviewed and approved by the Edgarntown
nservation Cornmission, with fisld verification, prior to the planting.

5.. Site Uighting: Unless specifically approved by the Edgartown Conservation Commission, extarior
: lightirlg shall be limited to (a) the minimum fixtures required by the MA Bullding Code for building
entrances and doors. such fixtures 10 have a light source Intensity no greater than a 60-watt
incanBescent bulb and to use a “cut-off" fixture which will shield the light when viewed from above

orth

side, (b) exterior fighting of walkways, ground level patios and /or decks and paths, each to

be nolhigher than 8" abave ground level, (c) in-ground swimming poal lighting. and (d) exterior
lighting prompted by securlty or safely related concems.

6. Road Construction:
a. Alllroadways within the subdivision will be finished to a 10 feet raveled width with three foot

ulders and constructed in accordance with the Edgartown Subdivision Regulations
lon VA-3 "Unpaved Road Base - Cross Section, K.A. Healy" dated February 21, 1284

with the exception that the roadway, or raveled width, b= a total of ten feet wide.

b. RobBdways will be unpaved

ast one turnout will provided where horizontal slte distance is less than 200 feet or at the

discretion of the Planning Board.
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- [ Uillities
a. All lots to be served by Town water, ta be installed underground in the roadway shoulders.
b. Electricity, and telecommunlcations utilities to be installed underground in the roadway

snoulders
1
c. Sawer pipes Will be constructed beneath the roadways, ot traveled way of the roads, within the
dubdivislon.
B. Roal and Utility Maintenance: Prior ta endorsement of the Plan, documents establishing the

Homeowners' Trust, being the Declaration of Yrust for the Homeowners' Trust end the Declaration
of Cbvenants, Restrictions and Easements, will be prepared for recording simulianeausly with the
Plal. The Homeowners Trust vill be responsible for the on-going maintenance of the roads and

utili

stead Lot and Buildings: The Homeowners' Trust documents shall provide In terms
nditions satisfactory to the Planning Board and the Applicant that the Trust will;

tain the existing farm bulldings for farm uses

aintain the existng farm buildings in substantially their present condition

tain the exterior appearance of the farm buildings in substantially their present appearance..
id and maintain 2ny affordable unit partments which may be built on the farmstead lot
nder Section 12 of this approval in compliance with all applicable MA building codes.

10. Publc Vistas:

a. Above ground structures of thea RUCK CTF (combined system) shall be limited to venting
pipes, all of which will be located within the existing vegetation and hedge row and fence line
albng Slough Cove Road so as to scrzen the vent pipes from public view from Sleugh Cove
Rbad. :

_ Al other structures of the RUCK CFT shall be located underground.

3‘ ¢. The building envelopes of Lots 21, 22. 28, and 29 are modified as llustratad in the plan et ie.
-~ ~dentral Field View Study. Sasaki,” dated Nov. 8, 2000, to allow 2 view corridor from Slougn
C{ve Road into the central fieid.

i

o

-'l d. THere shall be a selective pruning of the existing vegatation for 400 feet on either side of the
: ekisting white entrance gate, to allow for public vista from Slough Cove Reoad.
11. Sluiceway: In accordance with the Applicant's offer:

a. Pribr to endorsement of the Plan, the Applicant shall execute and record a perpetual easement
own, Mass  Infavor of the Town of Edgartown which:
1 Clerk’s Office i. permits the Town to enter upon the Herring Creek Farm In order to inspect, restore and
1 I~ 200 maintain the sluiceway (the "sluicevray” to encompass the existing wooden sluiceway
gate and the channel to be re-excavated running from the Edgartown Great Pond to
qd For Record Crackatuxet Cove), and
L 3 M PM " s -
AN ji. assures that tha Town incurs no unusual liabilty (for example, for pre-existing
. hazardous materials) during inspection, restoration or maintenance of the sluiceway
b. Prior to endorsement of the Plan, the Applicant shall exzcute and record a covenant to be
birlding upon =l successors in title to Herring Creek Farm Trust setting forth Applicant's
agteement to cooperate with the Town of Edgartown in its undertaking 1o restore the sluiceway
: oniHerring Creek Farm, as definedin 11.ai zbove. The covenant shall provide that the
H ApL-licam shall cooperate in:
; i. the permitting with respect to such restoration -
ii. the actual restoration itself
jii. the long-term year in and year out maintenance by the Town of the sluiceway )
iv. ensuring that the Town incurs no unusual liability during restoration of maintenance of
the sluiceway
d. Thé Applicant's offer is accepted to contribute to the Town of Edgartown Dredge/Gift
Ai:ount the cost of obtaining all permits necessary 10 enable restoration of the sluicewsy, toa
‘ “cap” of $30,000. )
v e. Thé Applicant's offer is accepted to contribute $100,000 to the Town of Edgartown Dredde/Gift
sunt, with the understanding that the Town will use it for the construction and renovaziop of
the|sluiceway and that should there be & sum remaining, remalnder will be used in the
renbvation of the Herring Creek from Crackatuxat Cove to Katama Bay.
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12 The Ppplicants offer is accepted to provide opportunities for affordable housing as follows:

a. Before the first bullding permit is issued within the subdivision, or before the sale or transfer of
ahy tand within the subdivision, whichever is first, the Applicant (or its successor) will provide to
tHe Dukes County Regional Housing Authority either:

i. One on-site buildable lot of three acres, or
ii. One off-site buildable lot of three acres. or
i, A combination of bulldable lots off-site which totzl three acres

b, before the eleventh building permit is issued, the Applicant (or Its successors) wiil construct

tvio on-sitz apartments, subject to the foliowing:
1. each apartment shall have at least two bedrooms, constructed to State building codes

and approved by the Edgartown Building Inspector
ii. the apartments shall be owned and maintained in perpetuity by the Applicant (or its

successors)
iii. the apartments shall be rented through the guidelines of, and under the contrel of, the

Dukes County Regional Housing Authority
d. dgcuments fo assure b. a2nd ¢, gbove shall be recorded with the County of Dukes County

Reqglstry.

13. Katama Airfield: The Declaration of Covenants, Restrictions, and Easements will contain a
noticl: that close proximity to Katama Airfield and the existence of low-flylng aircraft may produce
noise within any or all lots within the subdivision.

--)
I

The F] lanning Board will review house plans and house siting plans including drivewzy's beforé
buildihg permits are issued.

13, Any "Beach Club", parking areas, or related facilitles, are prohibited.

The proceedi Lgs of the Pianning Board were conducted in accordance with the provisions of MGL Ch.
40A, the ZoniL\g Act A detailed record of these proceedings is on file with the Edgartown Town Clerk znd
the Edgartowq Planning Board. Persons aggrieved by this declslon may appeal it in accordance with MGL
Ch. 40A Sec. |17 by filing notlce of such appeal with the Town Clerk vithin 20 days of the filing of this

decision with|the Town Clerkl
. Edgarown, Mass y) l«%
' 'TOVn1CHg%¢SCﬁﬂ08 1'/2} ,/ \ 7((?)4L4/,—_——*~__q_

Febs] 200! i
Rec'd Fgr Record "A
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g
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EDGARTOWN PLANNING BOARD
A true copy, atiest:

Clerk, Edgartawn Planning Board
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HERRING CREEK FARM TRUST Revd For Record
SPECIAL PERMIT DECISION AT H2gMP M

SUBDIVISION GREATER THAN TEN LOTS

It is heraby tertified by the Planning Board of the Town of Edgartown, Massachusetts, that at a duly called
and properly posted meeting of the Planning Board, held on Jenuary 30, 2001, Planning Board members
Michael Dodaroma, Norman Rankow, Kenneth Southworth. and Alan Wilson voted 1o approve the
application ¢f Herring Creek Farm Trust for a speciai permit in accordance with Edgariown Zoning Bylaws
Article X1.1 to allow division of land creating more than ten lots as shown on the definidve subdivision plan
entitled: Hering Creak Farm, Edgartown Massachusefls. by Sasaki Associates, Inc., 64 Pleasant Street,
Watertown, MA 02172, Project No, 71800 and Schofield, Barbini & Hoehn, Inc., 97 Stata Road, Vineyard
Haven, MA [92568, which plan is in several parts (“the Plan") being subtifled:

1.1 Existing Conditions, 4/15/98

h-1 Lotting And Development Envelope Plan 4{15/99

-1 lllustrative Master Plan 4/15/99

ood Zone Overlay, Lotting and Development Envelope Plan, 2/17/00

posed Open Space Plan, January 2000

Yisting Vegetation and Wetlands, January 2000

JCK CFT System Layout Pien System #1, she2ts dated Haich 1, 2000 and numbared ©9-1,
3 2 C8-3, C8-4, C10-1, C10-2, C10-3, C10-4, C10-3, C10-6, and dated May 16, 200
mbared C10-7, and C10-8, consisting of twelve (12 )sheets

JCK CFT System Layout Plan, System #2, sheets dated March 1, 2000 and numbered

1-1. C11-2, C11-3, C114, C11-5, C12-1, C12-2, C12-3, C12-4, C12-5, C12-6, and dated

y 1€, 200 numbered C12-7, and C12-8, conslsting of thiteen (13) sheels

Linitive Subdivision, sheets dated July 23, 1999 and numbered C1-1, C2-1, C3-1, C3-1
ough C3-4, C4-1 through C4-5. C5-1 through CS-4, C8-1 through C6-4, C7-1 through C7-4,
1 through C8-5, C9-1 through C9-8, C10-1 through C10-5, and C11-1

0Q0DO0COD
TINOOQ

203

N30OZT0OXD
— 0

and as propgsad in the application dated December 12, 2000, concerning property located on Slough
Cove Road th be divided into thirty-three lots and two open-space parcels, submittad by Hernng Creek

Famn Trust, dwner (“Applicant”).
The special germit was so voted subject to the following conditions:

1. The bonditions set forth in the Decision of the Marha's Vineyard Commission (MVC) dated
Novamber 20, 2000 concemning the application of Herring Creek Farm Trust and filed at the
Courjty of Dukes County Registry District of the Land Cour on December 5, 2000 and noted as
Document No. 47212 on Certificate of Title 5746 are made part of this approval of the Edgartown
Planfing Board. -

2. In ackordance with the Edgartown Board of Health recommendalions in latiar to the Edgartown
Planging Board dated January 29 2001:
a. The study of the Crackatuxet Pond nktrogen loading limit, to which the Applicant will
Jntn‘bute $15,000,shall be coordinated with work on the sluiceway and the avallability of the
Mbrtha's Vineyard Commlssion Water Resource Planner to assure that appropriate condltions :
edlist in the field at the time of study. i
X b. Ingpection of all existing on-site septic disposal systems on the property shall be done by a
u pPlofessional Engineer or Registered Sanitarian with susmittal of inspection reports to the
Bdard of Health na later than August 31, 2001.
c. Atlthe time that the RUCK CFT (communal system) s brought on-line, the exisling individual
ortsite septic systems will be abandoned per Tile 5 abandonment protocol with the approval
¢*! the Edaatown Board of Health
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d. Quarterly effluent monitoring will be provided for all Inclvidual RUCK systems for those systems
at are used year—ound and on a modified schedule which provides sampling 4 times dunn
ach use period for those systems that are used seasonally, The parameters tested shall

ihclude, but not necessarly be limited to: pH, NH3, NO3, TKN, TSS, and BOD. Said |
anitoring reports must be submitted to the Board of Healih as results become available and
s an annual report, in January of each year, for the entire operating year as a compilation of
e year's test results.

e. y increases to the nilrogen allocation for ferm uses will requira the approval of the

dgartown Conservation Commission and the Edgartown Board of Health relative to nitrogen

Hansfers from conservation land acquisitions within the Edgartown Great Pond Watershed.

f. Any nitrogen fertilizers, pesticldes, herbicides or fungicides applied as part of any farm activity

dre subject to prior 2pproval from the Edgartown Board of Health.

3. Congervation Restriction 2nd Conservation Easements:

a. The terms and conditions of the finsi Conservation Restrictions and Conservation Easements
Conservation Restrictions™) which include by referance the Open Space Management Plan
shall be acceptable to the Edgartown Conservation Commission.

b. Tihe final Conservation Restrictlons shall further the following primary purposes and stendards:

i. The uses of the East Field shall be agricultural, farming or other conservation uses &s
may be approved by the Edgartown Conservation Commission

ii, Management plans for components of the open space (beach and dune, thicket, oak

—

Edgartown, }ass

own Clark's Offico woodlands, fields, etc.) shall be developed in conjunction with the Edgartown

ep s 200 Conservation Commissicn and incorporaled into the final Conservation Restrictions

Bac'd For Record iii. The growth to be fostered In the central field (kay, meadow grass, etc.) shall be better

AT AHIEM PR defined in the final Conservation Restrictions and agriculture and/or farming shail.be -
encouragad consistent with measures containad in the MVC decision to protect the
Edgartown Great Fond and the Crackatuxet Cove.

- 4, Landscaps Design of Lots 6,7,8 and 9: In accordance vith the Appllcant’s offer, the landscape cf

thess lots facing Slough Cove will be augmented with a combination of trees and shrubs

to fulther screen views to new homes from the Great Pond and Slough Cove. To this end:

a. THe Applicant will provide & budget of $25,G00 per lot ($100.000 for combined lots 6-9
iclusive) for this screening lzndscaping.

b. Al such time that Lots 6- commence to be improved, the budget above will be used ts gay for
trees and shrubs as follows:

i. a minimum of twenty ress of 5" to 6" caliper

ii: trees to ba 14' to 20" when planted, in a mixtura of heights

iii. the Edgartown Conservation may add fo this number and size on site

iv. all trees and shrubs so planted must be maintained In perpetuity by the owners of the
lots

Tte budget above will also b2 used to pay for temporary irrigation for the plant estatiishr znt

briod.
gna! design of the planting for the lots will be reviewed and approved by the Edgartown
Chnservation Commission, with field verification, prior o the planting.

5.. Site Lighting: Unless specifically epproved by the Edgartown Conservation Commission, egte.n'or
lightihg shall be limited to (a) the minimum fixtures required by the MA Building Code for building
entrances and doors, such fixtures to have a fight source.intensity no greater than a 60-watt
incaddescant bulb and to use a "cut-oif" fixture which will shield the light when viewed from above
or the side, (b) exterior lighting of walkways, ground level patios and /or decks and paths, each to

be né higher than 8" above ground level, (¢} in-ground swimming pool lighting, and (d) exterior
lightihg prompted by security or safety related concems.

6. Roa Construction:
roadways within the subdivision will bs finished to a 10 feet traveled width with thres foot
; shoulders and constructed in accordance with the Edgartown Subdivision Regulations
v - Séction VA-3 "Unpaved Road Base - Cross Section, KA. Healy" dated February 21, 1884
wkh the exception that the roadway, or traveled width, be a total of ten feet wide.
b. Roadways will be unpaved
’ c. Atlleast one tumout will provided where horizontal site distance Is less than 200 feat or at the
Ait ~rotinn of the Planning Board. ' '
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U!i}i\ies

a. All Iots_ t.o ba served by Towp water, to be installed underground In the roadway shoulders.

b. J\ed&cﬁy. and telecommunications utifitles to be instzlled underground in the roadvay
shoulders

c. Sa;Jde_r'pfpes will be constructed beneath the roadways, or traveled way of the roads, within the
SJodamsion. .

Rozafl and Utllity Maintenance: Prior to endorsement of the Plan, documents establishing the
Horjeowners Trust, being the Declzration of Trust for the Homeowners' Trust and the Declzration
of Cbvenants, Restrictions and Easements, will be prepared for recording simultaneously with the
Plari. The Homeowners Trust will be responsible for the on-going maintenance of ths roads and

utjliIs

Farristead Lot and Buildings: The Homeowners' Trust documents shall provide in terms

and tonditions satisfactory to the Planning Board and the applicant that the Trust wilk

a. rétain the existing farm buildings for farm uses

b. maintain the existing farm bulidings in substantially their present condition

¢. retain the exterior appearance of the farm buildings in substantially thair present appearancs..

d. buid and maintzin any affordable unit apartments which may be built on the farmstead lot
Undar Section 12 of this approvat in compliance with all applicable MA building codes.

Publip Vistas: -

a. Above ground structures of the RUCK CTF (combined system) shall be limited to venting
pibes, all of which will be located within the existing vegetztion and hedge row and fence line
al:mg Slough Cove Road so as to screen the vent pipes from public view from Slough Cove
Road. ’
All other structures of the RUCK CFT shall be iocated underground.

THe building envelopes of Lots 21, 22, 28, and 29 sre modified as illustrated in the plan entte !
“dentral Field View Study, Sasakl," dated Nov. 5, 2000, to allow a view corridor from Slough
Cove Road into the central field.

d. THere shall be a selective pruning of the existing vegetation for 400 feet on either side of the
exlsting white entrance gate, to ailow for public vista from Slough Cove Road.

oo

Sluicgway: In accordance with the Applicant's offer:
a. Pribr to endorsement of the Plan, the Applicant shall execute and record a perpetuzl easemant

artown, Kazs  in favor of the Town of Edgartown which:
1 Clerk’s Offics i. permits the Town to enter upon the Herring Creek Farm in order to inspect, restore and

s

Jd Fer Record

oo 0\ - maintain the sluiceway (the “sluiceway” to encompass the ex!sting wooden sluiceway

gate and the channel to be re-axcavated running from the Edgartown Great Pond to
Crackatuxet Cove), and

A HQ?M P M ii. assures that the Town Incurs no unusual lizbility (for example. for pre-existing

hzzardous materials) during inspection, restoration or maintenance of the slulceway

b.. Pribr to endorsement of the Plzn, the Applicant shall execute and record a covenant to be
birlding upon all successors in titie to Herring Creek Farm Trust setting farth Applicant's
ag{eement to cooperate with the Town of Edgartown in its undertaking to restore the sluiceway
on|Herring Creek Farm, as defined in 10.a. above. The covenant shall provide that the
Applicarit shall cooperate in:

i. the permitting with respect to such restoration

ii. the actual restoration itself

jii. the long-term year in and year out maintenance by the Town of the sluiceway )

iv. ensuring that the Town incurs no unusual llabllity durlng restoration or maintenance of
the sluiceway

d. The Applicant's offer Is accepted to contribute to the Town of Edgartown Dradge/Gift Account
Lhej cost of abtaining all permits necessary to enable restoration of the sluiceway, to a "capof
$3(,000. ‘

e. The Applicant's offer is accepted to contribute $100,000 to the Town of Edgartown Dredge/Gift
Actount with the understanding that the Town will use it for the construction and renovation of
the|sluiceway and that chould there be a sum remaining, remainder will be used in the
renbvation of the Herring Creek from Crackztuxet Cove to Katama Bay.
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12 Thel Applicant's offer is accepted to provide opportunities for affordable housing as follows:

a. Before the first building permit is issued within the subdivision, or before the sale or transfer of

the Dukes County Regional Housing Authority either.

i. One on-site bulldable lot of three acres, or

ii. One off-site buildable fot of three acres, or

iii. A combination of buildable lots off-site which totzl three acres

b. Hefore the eleventh bullding permit is [ssued, the Applicant (or its successors) will construct
tivo on-site apartments, subject to the following:

I. each apartment shall have at least two bedrooms, constructed to State building codes
and approved by the Edgartown Bullding Inspacior

ii. the apartments shall be ewned and malntained in perpetulty by the Applicant (or its
successors) .

il. the apartments shall be rented through the guidelines of, and under the control cf, the
Dukes County Reglonal Housing Authority

d. dgcuments to assure b. and c. sbave shall be recorded with the County of Dukes County

ﬁegﬁﬂy.

i3 Katatna Airfield;: The Declaration of Covenznts, Restrictions, and Easements will containa
notice that close proximity to Katama Airfield and the existence of low-fiying aircraft may produce
noisé within any or all lots within the ‘subdivision. :

14: The Planning Board will review house plans and house siting plans including driveways before
’ bulld{ng permits ere Issued.

15: Any '|Beach Club", parking ereas, or related facilities, are prohibitad.

The proceedipgs of the Planning Board were conductad in accordance with the provisions of MGL Ch.
40A, the Zoning Act. A detailed record of these proceedings is on filz with the Edgartown Town Clerk and
the Edgartown Planning Board. Persons aggrieved by this decision mzy app=al & in accordance with MGL
Ch. 40A Sec.|17 by filing notice of such appeal with the Town Clerk within 20 days of the filing of this
decision withthe Town Clerk.

Edgariown, tMass
Town Cis[K's Offles

Feb s 200] )

Rec’d For Record
AT 3 HigM PM /
R
(o i

i

EDGARTOWN PLANNING BOARD
A true copy, aftest

Clerk, Edgartawn Planning Board
Clerk, Edgartawn Planning Board
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100-YEAR FLOOD BOUNDARY
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w EcoNOMIC & HOUSING PRICE STATISTICS FOR THE END OF 2000
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DURING THIRD QUARTER AS DEMAN D SOFTENS
(Waltham, MA.) — The pace of single-family home sales continued to moderate across Massachusetts
during the summer of 2000, according to data issued today by the Massachusetts Association of
Realtors® (MAR). Fluctuations in the financial markets, growing reluctance on the part of consumers
{o take on additional debt, and rising interest rates late in the spring all factored into softened demand
for residential real estate. Sales of detached single-family homes declined 9.8 percent in the third
quarter, from 13,918 units in the July-September period a year ago to 12,554 in the same period in
2000. Also, condominium sales fell 3.4 percent, from 3,832 units in the third quarter of 1999 to 3,702
in the comparable period this year.

The decrease in sales over the three-month sumimer season marks the fifth consecutive quarter in
which detached single-family home sales have declined from the same period one year earlier.
Meanwhile condominium sales have fallen for the last three quarters across Massachusetts.
Jistorically, however, sales in the third quanter of 2000 remained quite high, with the 16,256
‘esidential sales recorded this year ranking fourth all-time, exceeded only by the third quanteis vi
1997-99.

“Previously, over the past three years, we've satisfied a record level of buyer demand, so the current
level of activity now marks a return to a more normal market,” stated MAR President Fred Meyer. "In
most regions, we continue to sec a fairly steady flow of traffic, especially from high-end buyers and
first-time buyers looking for relief from today’s escalating rents. However, some buyers are also
being more cautious as they enter the market, not wanting (o overextend themselves.”

Regionally, in the third quarter, sales of detached single-family homes declined in all seven regions of
the Bay State, with the most modest decreases occurring in the greater Boston and Northeas: regions,
where sales dropped 6.6 percent and 7.6 percent respectively from the same period in 1999.
Elsewhere, sales fell 10-12 percent in the Central, West, and South Shore regions, and 15-16 percent
on Cape Cod and in southeastern Massachusetts. '

" Across the state, housing is drawing much of its strength from the healthy local economy. This is
most evident in eastern Massachusetts where income and job growth are acting as catalysts to pull
new buyers into the market,” Meyer remarked. "The steady influx of out-of-state residents relocating
to the Boston area for work, along with the region’s growing immigrant population, are two elements
helping to stabilize our market,” he added.

While detached single-family home sales were down from year ago levels in every region of
U/Iassachusetts during the third quarter, sales of condominiums improved in several areas, the MAR
report found. Condo sales rose modestly over last year in the Central (+0.5%), West (+6.5%) and

hnn-//ma_realtomlace.com/’News/releases/20003RDQ%20$-F%ZOMLS%20|10n1e%ZOsale§.htn1 2/8/01
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Southeast (+9.3%) regions, with slight declines reported in all other areas.

"First-time buyers are eager to get into the market, but their ability to save for a down payment has

Len hampered by the high rents they have had to pay and the recent slide in stock and mutual fund

" values," Meyer observed. "As a result, many are now turning to the less expensive condo market to
buy their first home."

Meanwhile, trade-up buyers also are showing some hesitation at entering the market, with many
expressing concern over assuming a new mortgage at a higher rate than they now hold. "When
interest rates jumped over 8 Yz percent for a 30-year fixed loan in May, that caused many current
homeowners to rethink their decision to move-up. Consequently, the trade-up market was less active
than normal over the first half of the summer," Meyer said.

One positive result of the more tempered sales pace is the partial replenishment of market listings that
has occurred since last year. In fact, after sharp inventory declines of 22 percent and 17 percent in the
first and second quarters of 2000, the number of single-family homes for sale is now down just 9.1
percent from the third quarter of 1999 (30,569 vs. 33,646).

"The shift to a less frenetic sales pace should be good for buyers in the long run because it will take
some pressure off prices. But, as of now, housing supply has not yet sufficiently increased to meet
demand in most markets," Meyer said.

The MAR report confirms this observation, with statewide average selling prices up sharply across
the residential market. Specifically, the statewide average selling price for detached single-family
homes has increased 17.3 percent in the last year, from an average price 0f $256,407 in the third
;uarter last year to $300,730 in the same three-month period in 2000. Double-digit price gains &

w~were reported in all but two regions — the Southeast and West — where average prices rose 0.2 percent
and 2.5 percent respectively. Similarly, the statewide average selling price for condominiums climbed
16.4 percent this past year, from an average of $161,396 in the third quarter of 1999 to $187,9121n
the comparable quarter this year. Again, most regions saw prices appreciate steadily in the summer
quarter, but average selling prices decreased 1.6 percent in southeastern Massachusetts and 4.5
percent in the state’s four western-most counties compared to the same penod last year.

Along wilh a tight supply, today’s higher average selling prices also reflect a significant increase in
the sale of expensive luxury and second home properties throughout the state. Strikingly, the MAR
data show sales of upper-end homes priced at or above $500,000 rose 41.3 percent in the third quarter
of 2000 over the same period a year ago, while the sale of low- to moderately-priced single-family
homes and condos of $300,000 or less declined 15.7 percent in the same period.

"This dichotomy clearly points out the need for more affordable starter homes that will open doors
into housing for entry-level buyers,” Meyer asserted. "The construction of smaller single- and multi-
family homes is vital to keeping this market strong."

Sales and price data from the MAR report reflects transactions occurring through Realtor®-affiliated

multiple listing services in the commonwealth, and account for at least 50 percent of all real estate
sales in Massachusetts. '

“ -30- 11/8/00
[

http://ma.realtorplace.com/N ews/releases/20003 RDQ%ZOS-F%ZOMLS%ZOhome%ZOSales.hlm 2/8/01
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DETACHED SINGLE FAMILY HOME SALES
AND AVERAGE SELLING PRICES

REGIONAL COMPARISONS FOR 3RD QUARTER OF 2000 vs 3RD QUARTER OF 1999

SALES
Region - 1999 2000 Percentage Change
Cape Cod 1,040 876 -158%
Central 2,389 2,131 -10.8 %
Greater Boston 3,660 3,419 -6.6%
Northeast 2,846 2,630 -7.6%
Southeast 631 527 -16.5%
South Shore 1,269 1,116 -12.1%
-~

West 2,083 1,855 -10.9 %
STATEWIDE 13,918 12,554 -9.8%

AVERAGE

SELLING

PRICES
Region 1999 2000 Percentage Change
Cape Cod $240,306 $319,260 +329%
Central $192,496 $220,738 +14.7 %
Greater Boston $369,418 $449,483 +21.7%
Northeast $271,961 $307,179 +12.9%
Southeast $170,702 $171,011 +0.2%

( South Shore : $249,795 $277,036 +10.9 %

SN ORI PPN mmn\lpwareleases/20003RDQ%2OS-F%2OMLS%201]01116%2053]es.h(m 2/8/01
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West $147,918 $151,664 +2.5%

r STATEWIDE $256,407 $300,730 +17.3 %
.
CONDOMINIUM SALES AND
AVERAGE SELLING PRICES
REGIONAL COMPARISONS FOR 3RD QUARTER OF 2000 vs 3RD QUARTER OF 1999
SALES
Region 1999 2000 Percentage Change
Cape Cod 179 171 -45%
Central 439 44] +0.5%
Greater Boston 1,725 1,621 -6.0%
( '‘Northeast 931 913 - 1.0
Southeast 43 47 +93%
South Shore 254 231 -9.1%
West 261 278 +6.5%
STATEWIDE 3,832 3,702 -34%
AVERAGE
SELLING
PRICES
Region 1999 2000 Percentage Changt
Cape Cod $114,164 $161,304 +4l.3‘V:>
Central $106,692 $119,499 +12.0 %
Greater Boston $208,743 $251,754 . +20.6%
\_ Northeast $134,956 $151,587 +123 %

httn-//ma,realtomlace.com/News/releases/20003RDQ%2OS-F%20MLS%20home%ZOSales.htm 2/8/01
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Southeast $ 97,463 $ 95,892 -1.6%

~ South Shore $129,971 $154,198 +18.6 %
~  West $108,311 $103,420 -4.5%
STATEWIDE $161,396 $187,912 -+ 164 %

htto://ma.realtorplace.com/News/releases/20003RDQ%20S-F%20M LS%20home%20sales.htm  2/8/01
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August 8, 2001

Summary

Prepared at the Federal Reserve Bank of San Francisco based on
information collected before July 30, 2001. This document
summarizes comments received from businesses and other contacts
outside of the Federal Reserve System and is not 2 commentary on
the views of Federal Reserve officials.

Reports from most Federal Reserve Districts point to slow growth or
lateral movement in economic activity in June and July. Retail sales
generally were sluggish and frequently below expectations, despite
substantial discounting on a wide range of consumer goods.
Manufacturing activity in nearly all sectors and regions declined further
in recent months as producers adjusted to weak domestic and foreign
demand and worked through accumulated inventories. Sustained
weakness in the manufacturing sector spilled over to other businesses,
with many Districts indicating declines in demand for office space and
trucking and shipping services. In contrast, residential real estate markets
remained stable and even expanded in some areas, with the relative
strength of the sector attributed in part to lower mortgage interest rates.
Agricultural producers continued to struggle against low prices, weak
exports, higher energy costs, and the weather, although some regions
reported improvement in growing conditions since the last survey period.
Financial institutions across the country reported reduced demand for a
wide variety of loans, tighter credit standards, and stable-to-deteriorating
quality of existing loans and leases; residential mortgages were the
notable exception to these trends.

Continued slow economic growth loosened labor markets and eased
wage pressures in most Districts in June and July, but rising benefit costs
continued to add to compensation costs. Prices for energy, fuel, and
many material inputs fell in most regions. Falling input costs and stiff
domestic and foreign competition kept prices of most consumer goods in
check.

Consumer Spending

Retail sales generally remained weak in June and luly, although there
were scattered reports of a pickup in sales. Boston, Chicago, Cleveland,
New York, Richmond, and San Francisco reported sales below
expectations and well beneath comparable store sales for the same period
last year. Atlanta, Dallas, Minneapolis, and St. Louis noted a slight
pickup in sales since the last survey period, though sales were flat to
down compared to last year. Kansas City and Philadelphia reported flat
sales during the last survey period. The weakness in retail sales was
broad-based across product lines and types of outlets. Within the sector,
sales were strongest at large discount retailers, though many other
retailers were offering discounts to promote sales. Auto sales apparently
fared better than other areas of consumer spending in some Districts.
Districts attributed the better-than-expected sales in part to manufacturer
incentives and lower financing charges.

Districts reporting on inventories at retail outlets indicated that most



businesses were able to keep stocks in balance. Still, there were scattered
reports of retailers canceling orders or asking manufacturers 1o
warehouse deliveries until existing inventories are cleared. Contacts
noted that orders for back-to-school and Christmas merchandise were
running lower than last year in anticipation of slower sales.

Services and Tourism

Districts reporting on the services sector indicated continued weak
demand in June and July. In Dallas, Cleveland, and San Francisco,
demand for business services, including advertising, computing and data
processing services, and temporary employment agencies, was stagnant
or declining in recent months, resulting in employment reductions in
some areas. In Cleveland and Dallas, transportation and shipping activity
declined further in June and July, as businesses continued to reduce
orders in an effort to control inventories. Accounting, insurance, and
legal firms also saw demand soften in some Districts, prompting more
rigorous monitoring of payroll costs and other expenses. Dallas noted a
pickup in demand for legal services related in part to energy market
developments and increased bankruptcy filings.

Layoffs and slower economic growth reportedly damped tlourism in
many parts of the country. Many Districts noted that airline bookings,
hotel occupancies, and hotel room rates fell in recent months. However,
hotels principally struggled with a decline in business travel as
companies worked to cut costs in light of slower earnings growth.
Manufacturing

Manufacturing activity declined further in recent weeks, as producers
responded to ongoing weakness in demand and worked to balance
inventories. Reports of reduced work hours, lost overtime, forced
furloughs, planned shutdowns, and layoffs were pervasive. Nearly every
District reported that new orders and shipments for durable and non-
durable manufactured products remained sluggish during the recent
survey period, with declines recorded for producers in some Sectors.
Weakness was especially evident among producers of apparel and
textiles, computers, semiconductors, steel, and telecommunications gear.
In addition to conditions in the domestic economy, Districts attributed
the current malaise in manufacturing to softening international demand
for U.S. goods -- particularly in Europe and Asia. On the up side,
Districts reported that producers were making progress in running down
their excess inventories.

Real Estate and Construction

Conditions in commercial real estate markets softened in several
Districts in June and July, in keeping with slow economic growth. Nine
Districts reported increased office vacancies in metropolitan areas in the
second quarter, with signs of additional weakening in July. A number of
Districts noted that the swing in market conditions was due in part to an
increase in sublease space. The rise in vacancies reportedly made it a
buyer's market in some metropolitan areas. However, most Districts
noted little movement in posted lease rates, with landlords opting for
one-time inducements such as a free month's rent or property upgrades to
attract tenants. In San Francisco, where commercial lease rates have
declined, contacts noted that prospective tenants appear 10 be wailing for
rates to fall further. Rising vacancies damped new construction activity
in a number of areas.

Districts indicated that residential real estate markets generally remained
stable in recent months, though signs of weakness were apparent in some
regions. Atlanta, Cleveland, Minneapolis, New York, Richmond, and St.
Louis reported continued brisk demand for low and moderately priced



homes; one District reported that homes "priced right" continued to sell
quickly, often attracting multiple bidders. In Boston, Chicago, and San
Francisco, demand remained stable but weakness in the high-end market
was noted. Dallas and Kansas City reported flat to slower growth in
home sales, with some concemns about rising inventories. In general,
Districts attributed the continued strength of residential real estate in part
to lower mortgage interest rates.

Agriculture and Natural Resources

Reports on agricultural conditions were mixed across the Districts.
Atlanta, Kansas City and St. Louis highlighted generally good conditions
in their regions, with some crop yields coming in better than expected.
Dry weather was having an adverse effect on farmers and ranchers in the
Cleveland, Chicago, Dallas, and Richmond Districts. San Francisco
reported favorable growing conditions, but ongoing struggles against low
prices, weak export demand, and high energy coslts.

Banking and Finance

Loan demand was flat to down in most Districts in recent weeks.
However, the composition of the slowdown differed by region. In
Kansas City and Philadelphia, commercial and industrial lending picked
up, while consumer lending declined. Declines in lending in Atlanta,
Chicago, and Richmond were largely in the commercial sector. In St.
Louis, all types of loans declined, although the most pronounced
reductions Were in consumer borrowing. In Cleveland and New York,
loan demand remained relatively flat, as both consumers and businesses
curtailed borrowing. Several Districts reported increases in home
mortgage lending.

Overall, Districts characterized financial markets as cautious, with both
borrowers and lenders pulling back in response to economic uncertainty.
There were some reports of deteriorating credit quality, particularly for
credits to manufacturing and agricultural businesses. A number of
Districts reported that lenders had tightened standards in recent weeks,
particularly for business loans.

Labor Markets, Wages, and Prices

Most Districts reported that conditions in labor markets remained steady
or loosened somewhat in recent weeks. Layoffs in many high-tech
manufacturing and service firms boosted the number of highly skilled
workers applying for jobs through temporary employment agencies.
Employers in a number of Districts noted greater ease in finding and
keeping qualified workers.

Looser labor markets in most Districts helped to contain wage pressures
in recent months. However, benefit costs rose, particularly for health and
other forms of insurance coverage. Rising insurance premiums and the
slowing economy reportedly prompted some employers to reevaluate
benefit packages. Kansas City reported that firms were working on ways
to reduce employee benefits such as free parking and health club
memberships.

Fuel and energy prices fell in June and July in most Districts lessening
the burden on businesses and easing pressure on consumer budgets.
Lower gasoline prices allowed shippers and truckers to reduce or remove
fuel surcharges imposed earlier this year. Lower energy costs also
contributed to price declines for a number of manufactured goods.
However, upward price pressure was reported for pharmaceuticals,
various services, and single-family housing in some regions. In addition,
retail electricity rates were up sharply in California in June, as previously
authorized rate hikes took effect. In general, however, declining input
costs and stiff domestic and foreign competition continued to restrain
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consumer prices.

"August 8, 2001

Federal Reserve Districts

First District - Boston

The First District economy continues to slow. A majority of contacts in
the retail and manufacturing sectors report declines in business activity
compared with a year ago. Insurance companies say demand has slowed
but not declined. Residential real estate contacts say housing markets
across New England are strong although softer than a year ago. Prices
for most goods other than housing are reported to be flat to down
compared with a year ago. Most respondents indicate that they are
stepping up efforts to cut costs.

Retail

Most retail respondents report that sales were flat or down during the
May through July period compared with a year earlier. These results
were generally worse than expected, yet inventories are mostly said to be
close 1o desired levels. Most contacted sectors (discount retail, tourism,
home and office furniture, computer and office technology products,
office and art supplies) say consumer demand is anemic. However,
sellers of building materials and hardware report modest growth in sales.
Employment levels and wage rates are mostly said to be holding steady.
However, some retailers say that they plan to shrink employment
through attrition or shift more toward part-time help. Most report that it
is now much easier than last year to hire replacement help and seasonal
workers. Retail contacts say that they are not raising selling prices and
they are seeing only sporadic increases in vendor prices. Most indicate
that their profit margins are holding; however, retailers selling
technology products are discounting prices, which has reduced profit
margins slightly compared with last year.

Retail respondents expect little growth in the economy in the next year,
and most say that they are not expanding their operations in 2001. The
mood is cautious; while they no longer expect a rebound in the second
half, they hope for some improvement late this year.

Manufacturing and Related Services

Close to two-thirds of First District manufacturing contacts report that
recent sales or orders are down from a year earlier; only about one-third
report increases. Expectations about future revenues vary considerably,
but virtually all contacts are taking new steps to reduce costs.

Reports from makers of computer hardware, communications gear, and
semiconductor-related equipment have deteriorated noticeably, and some
of these contacts are not expecting much recovery until late 2002.
Manufacturers of other types of equipment are less gloomy but
nevertheless cite examples of customers eliminating discretionary
purchases or demanding concessionary terms. One contact that sells a



broad range of parts and supplies to manufacturers describes the
environment as the worst in 30 years. On the other hand, several
manufacturers are heartened that their business, while down from a year
ago, does not appear to be deteriorating further. These include makers of
paper products and residential construction components.

By contrast with the general trends, demand for pharmaceuticals,
medical equipment, publications, aircraft parts, and defense equipment
has continued to increase. However, several contacts point to
vulnerabilities in aviation-related business, and one producer of medical
equipment has noticed a recent weakening. Across a range of industries,
manufacturers are concerned about deteriorating conditions in foreign
markets, particularly Europe and Latin America.

Respondents say their selling prices and materials costs generally are flat
or down. Some indicate that their corporate customers are pressuring
them for more favorable terms. They in turn are applying similar
pressures on their suppliers.

Almost all manufacturing respondents report initiatives to control or
reduce labor costs. Actions vary from company to company but include
layoffs, furloughs, controls on new hires, and restrictions on pay
increases. Most contacts say that capital spending is slated to be reduced
this year. Many report efforts to cut back on information technology
expenditures.

Residential Real Estate

Residential real estate markets in New England are still strong, although
signs of softening are emerging. The number of listings has begun to
grow slowly, while the number of sales is starting to decline. Real estate
contacts indicate that the lower half of the market still enjoys very robust
activity because low interest rates stimulate demand among potential
buyers, while the level of activity at the top of the market has slowed.
Contacts in Rhode Istand report that the market is as strong as ever, with
most new listings selling very quickly and the average sales price up
from last year. In Vermont, the average sales price is slightly higher than
a year ago, but prices of new properties coming on the market are the
same as those of existing properties, indicating that prices have
stabilized. New Hampshire contacts say the average selling price rose 10
percent over the past year, but the number of sales dropped 12 percent
during the same period. Some respondents attribute the slowdown to
seasonal rather than cyclical changes.

Insurance

Insurance respondents report modest sales growth in the second quarter
of 2001, similar to first-quarter growth. In some cases, demand was
generally off, while in others, falling demand for financial products such
as annuities and mutual funds offset increased insurance demand. One
respondent sums up the reasons for the slowdown as "the general
economy, uncertainty over estate and other taxes, and volatility in the
financial markets.” One major health insurer reports a large fall-off in
revenues as they reevaluate their service offerings in light of profitability
changes.

Most insurance contacts seem relatively downbeat about their company's
outlook. One respondent said that they are “more uneasy” now than three
mmﬂmﬂo&mmemthewmwdmwememohnwmmm
the economy by now. Another said that they are "no more pessimistic”
now than earlier this year. Because of falling or lower-than-expected
revenues, most respondents are in the process of cutting costs. Some
companies have made large work force cutbacks (3 to 12 percent), while
others are instituting employment freczes with the possibility of cutbacks
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Commonwealth of Massachusetts
Division of Employment and Training

Edgartown

Employment and Wages in Edgartown

| | [EMPLOYMENT 1

ta Y . Agricult Govern Manu )

Year ’/l;?m\ljal .ﬁniual Establish- Total ure - Con.sl- fac- | TCPU | Trade | FIRE Servi
Payroll Wage ments 1;:c_>re§lry ment ruction turing ces

ishing

1985 |$17,964,500] $12,686 188 1,416 49 197 138 conf 30 514 | 94 362
1986 |$19,967,600] $14,323 201 1,394 62 199 127 conf 36 539 | 97 296
1987 |$20,931,000] $14.667 207 1,427 74 218 128 conf 35 559 {110 { 258
1988 | $24,861,600] $16,050 211 1,549 79 252 147 conf 62 613 | 121 228
1989 |$24,738,893| $17.385 213 1,423 61 268 115 conf 73 530 | 110 | 217
1990 |$25,921,783] $17,865 226  |1.451 60 295 94 conf 76 571 } 106 | 202
1991 [$27,609,089§ $19,186 225 rl,439 61 235 87 39 73 534 | 98 312
k 1992 [$27,362,599] $19.215 226 1,424 54 235 94 40 [ 46 512 1109 | 5Z4
1993 |$29,558,932] $19,706 228 1,500 62 223 89 44 r 33 505 | 125 | 419
1994 |$31,920,189] $20,139 251 1,585 59 243 93 49 |125 517 | 132 | 467
1995 |$34,970,3911 $21,028 265 1,663 68 240 105 52 29 526 | 115 ] 528
1996 |$37,418,710] $21,998 283 1,701 72 247 124 43 26 561 | 115 | 51l
1997 ]3$41,403,.831] $24,002 282 ﬁ,725 74 260 135 45 38 559 | 121 | 493
1998 {$47,112.316] $25,618 299 1,839 81 271 150 47 53 579 {135 ] 523
1999 $49,767,9301 $26,180 307 1,901 95{ 245 153 51 50 635 | 136 | 536

Note: Changes in industry definitions occured i

Commomwealth of Massa

TCPU = Transportation, Communicat

jon and Public Utilities

FIRE = Finance, Insurance and Real Estate

conf = data suppressed due to confid
n 1988, so data prior to
more recent data.

chusetts, Division of Employment and Training (ES-202 Series)

entiality
hat year are not strictly comparavi: IC e
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Unemployment in Edgartown

Year Laborforce Employment Unemployment Unem]g;?eymem Sla}l{ea\t\:de
1983 1,564 1,482 32 5.2% 6.9%
1984 1,613 1,544 70 4.3% 4.8%
1985 1,649 1,597 52 [ 32% 3.9%
1986 1,681 1,627 54 3.2% 3.8%
1987 1,731 1,687 [ 44 2.5% 3.2%
1988 2,177 2,098 [ 79 3.6% 3.3%
1989 2,158 2,047 [ 11 [ 5.1% 4.0%
1990 2,150 2,014 [ 136 6.3% 6.0%
1991 2,240 2,012 [ 228 10.2% 9.1%
1992 2,124 1,920 204 [ 9.6% 8.6%
1993 2,234 2,054 180 8.1% 6.9%
1994 2,401 2,205 196 8.2% 6.0%
1995 2,485 2,304 _ 181 [ 7.3% 5.4%
1996 2,555 2,394 161 6.3% 43%
1997 2,635 2,476 159 6.0% 4.0%
1998 2,687 2,560 127 4.7% 3.3%
1999 2,703 2,583 120 4.4% 3.2%
2000 - 2,671 2,581 90 3.4% 2.6%

Note: Employment within this data series is measured by place of residence, rather than by place of employment as
in the ES-202 Series.

Changes in labor market area definitions occured in 1990 and changes in methodologyoccured in 1987, so data

prior to these years are not strictly comparable to the more recent data.

Commonwealth of Massachusetts, Division of Employment and Training (Local Area Unemp Slatistics)
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Robert P. LaPorte, Jr., CRE, MAI

Senior Vice President

QUALIFICATIONS

Meredith & Grew « ONCOR International

160 Federal Street

Boston, Massachusetts 0211 0-1701 .

Telephone 617-330-8101 (direct dial)

Telecopier 617-330-8130
E-MAIL rplaporte@m-g.com

Business Experience

Education

Meredith & Grew « ONCOR International
Department Manager of Counseling & Valuation Services
Group, 1982- Present

Foster Appraisal & Consulting Co., Inc.
Vice President and General Manager, 197 1-1982

United States Army
Viet Nam Veteran, 1969-1971

Foster Appraisal & Consulting Company, Inc., 1969

St. Anselm College - B.A. Degree in Urban Studies.

Required courses and examinations for Membership in the
Appraisal Institute

Seminars: Sponsor - Appraisal Institute:

Real Estate Value Cycles; Subdivision Analysis;
Capitalization Workshop; Business Valuation; Market and
Feasibility Analysis; Hotel/Motel Valuation; Condominium
Appraisals; Financing terms and value; Techniques of
Industrial Valuation; Standards of Professional Practice;
R41B, Real Estate Syndications; Hands on Computer
Analysis; Rates, Ratios and Reasonableness and use of
PRO-JECT lease analysis software.

Also Highest and Best Use, Real Estate Risk Rate Analysis,
Cash Equivalency, Sales Comparison Approach,
Conservation/Preservation Easement, and Evaluating
Residential Construction. Seminar Sponsor: The
American Institute of Corporate Asset Management -
"Corporate Takeovers and the Effect on Asset
Management"; Fine and Ambrogne - "Managing Your
Environmental Risks". '

smepenrry &2 (GREW e ONCOR INTERNATIONAL
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Robert P. LaPorte, Jr., CRE, MAI, Senior Vice President

Professional
Memberships

Licenses

Appraisal Publications

Specialization

Civic Organizations

The Counselors of Real Estate (CRE)

The Appraisal Institute (MAI and SRA Designation)

o President New England Chapter, AIREA — 1983

e Vice Chairman - Ethics Administration Division -
National Ethics and Counseling Committee, AIREA — 1990
The Counselors of Real Estate (CRE)

National Association of Realtors — Realtor

Massachusetts Association of Realtors

« Member, Public Policy Committee — 1989

Greater Boston Board of Realtors

Licensed Massachusetts Real Estate Broker

General Certified Appraiser - Commonwealth of
Massachusetts (#735)

General Certified Appraiser - State of Maine (#687)
General Certified Appraiser - State of New Hampshire
(#337)

A.LR.E.A. Textbook "Appraising the Single Family
Residence”, Bloom & Harrison, 1978, - Single Family
Residential Demonstration report was one of two reports
used for model appraisal report and in portions of text.

Thirty years of field variety appraisal and consulting
assignments on projects located in Maine, New Hampshire,
Vermont, Rhode Island, New York, Massachusetts, South
Carolina, and California. Has also completed land use and
marketability studies for industrial parks and central
business districts, feasibility and market studies for
residential and commercial uses, and review appraisals.

Approved Appraiser List for Contaminated Properties fot
the Commonwealth of Massachusetts Highway
Department.

Testified as an expert witness before the Superior Courts of
Massachusetts in Suffolk, Worcester, Middlesex, Essex,
Norfolk, Dukes, and Plymouth Counties, the Federal
Bankruptcy Court of Massachusetts, and the
Commonwealth of Massachusetts Appellate Tax Board. In
New Hampshire, he has testified before the Superior Court
of Hillsborough County and the Board of Tax and Land
Appeal. :

Chelmsford Historic District Commission -1975-1998
e Chairman - 1976, 1980, and 1991

MErENITH & GREW ¢ ONCOR INTERNATIONAL
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Robert P. LaPorte, Jr., CRE, MAI, Senior Vice President

- Leominster Rotary Club, President - 1981-1982
Westford Chapter 61A Land Committee
- Westford Land Use Priorities Committee

Partial List of Clients Served
Commercial and Industrial Compagq Computer Corporation
Fifty Associates
First Security Services
G.T.E. Laboratories
General Dynamics Corporation
Granite State Concrete
Harvard Management Co., Inc.
Joan Fabrics
Little Brown & Company
Massachusetts Audubon Society
Massachusetts Bar Association
Milford Water Department
The Nature Conservancy
The New England Aquarium
Polaroid
Simplex Time Recorder
The Stop and Shop Companies
L i Teradyne Inc.
‘ TKC Associates
Trust for Public Land

Financial/Institutional Anglo Irish Bank
Boston University
Brandeis University
Cambridge Trust Co.
Citicorp Real Estate Inc.
Citizens Bank
Commercial Union
Federal Deposit Insurance Corporation
Fleet Bank
John Hancock
Liberty Mutual
Lloyd's Bank International Limited
MASCO
Massachusetts Mutual Life Insurance Co.
Massachusetts General Hospital
United Bank of Kuwait
University of Massachusetts
Youville Lifecare

MEREDITH & GREW ¢ ONCOR INTERNATIONAL
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Robert P. LaPorte, Jr., CRE, MAL Senior Vice Presideal

Law Firms

Government
Federal

State

Cities & Towns

Bingham, Dana & Gould
Brown Rudnick

Choate, Hall & Stewart
Foley, Hoag & Elliott
Hale & Dorr

Hill & Barlow

Reimer & Braunstein
Ropes & Gray

Sherin & Lodgen

Federal Aviation Administration
General Services Administration
United States Postal Service

MA Department of Attorney General

MA Department of Environmental Management
MA Department of Capital Asset and Management
MA Highway Department

Massachusetts Bay Transportation Authority
Metropolitan District Commission

Boston Concord Cambridge
Fitchburg Gardner Glouce:tor
Harvard Leominster Lincoln
Lowell Lunenburg Marlborough
Nahant Natick Newburyport
Norwood Salem Sudbury

Abington/Rockland Water Department
Boston Housing Authority

MEREDITH & GREW ¢« ONCOR INTERNATIONAL
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v MEMORANDUM

CONFIDENTIAL
ATTORNEY WORK PRODUCT

TO: Philip Tabas

FROM: Hans P. Birle

DATE: June 3, 2003 :

RE: Herring Creek (Wallace), MA

1. 102 acres of the property are in permanent protection.

2. .TNC obtained an independent, professional appraisal, dafed as of July 17, 2001 and
confirmed by meetings with Conservancy staff (Note: Seller’s appraisal was $78 mil.

for the same land). v

5. We do not have appraisals for the East Fields and Central Fields.

1. 15.85 acres to Fairview MV Property, LLC, a Delaware limited liability company
for $7,250,000.00 (Roger Bamford and Denise Lahey); 9.62 acres to be sold for
$4,750,000.00 (option to buy $250,000.00 paid for option); total $12 mil. -
confirmed by appraisal dated July 9, 2001. ,

2. Approximately 46 acres to the F.A.R.M. Institute, Inc. for $28 mil. F.A.R.M. then
sold 39+ acres to MV Regency Group, LLC. for $27 mil. retaining the Farm Lot.

MV Regency Group, LLC retained Lots 8 & 9 (Letterman Property), transferred
Lot 10 to Petergro Acquisition Company and Lot 7 to James B. Denman, Trustee
of Butler's Cove Realty Trust (Daniel Stanton).

Roger Bamford has pledged to make a sizable donation to cover the balance of

the purchase price and the costs of the transaction.

Phil, call me if you have any questions.

S:\hb\ma\tabsa060303
Herring Creck (Wallace), MA
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DEED OF CONSERVATION RESTRICTIONS
HERRING CREEK FARM
EDGARTOWN, MASSACHUSETTS

THIS GRANT DEED OF CONSERVATION RESTRICTIONS is made on the
___ day of July, 2001 by THE NATURE CONSERVANCY, a non-profit charitable corporation
incorporated under the laws of the District of Columbia and qualified to do business and in good
standing in the Commonwealth of Massachusetts, with a Massachusetts address at 11 Avenue de
Lafayette, Boston, MA 02111, and a principal address at 4245 North Fairfax Drive, Arlington,
Virginia 22203 (“Grantor” or “The Nature Conservancy”) in favor of the CONSERVATION
COMMISSION of the Town of Edgartown (“Grantee™), in the name of the Town of Edgartown
(the “Town” or the “Town of Edgartown”) and in favor of Grantee and The Nature Conservancy,
jointly and severally, with respect to such portions of the Property as may be owned by other
Owners (as defined below).

1. -~ BACKGROUND FACTS
WHEREAS, Grantor is the sole owner in fee simple of approximately 215 acres of real

property known as Herring Creek Farm on Slough Cove Road in the Town of Edgartown, Dukes
County, Massachusetts, more particularly described in Exhibit A attached hereto and

~ incorporated herein by reference (hereinafter, “Herring Creek Farm” or the “Property”); and

WHEREAS, Grantor wishes to convey Conservation Restrictions over the Property to
Grantee so that the Property shall remain predominantly in or be restored to its natural, open,
agricultural and scenic state in perpetuity, except for limited portions of the Property to be
developed with selected improvements and related structures as permitted herein in such a
manner so as to protect the Conservation Values (as defined below) of the Property; and

WHEREAS, reference is made to that certain plan (the “Plan”) entitled “Plan of Land in
Edgartown, Mass. Being a Subdivision of Lot 69, LCP 13419-14; Scale 17 = 100’; Date: June
15, 2001; Owners: James M. Hurley, Trustee of Herring Creek Farm Trust, Certificate #5859,
James M. Hurley, Trustee of Herring Creek Farm Trust, Certificate # 5746; MV 5023, C4-1
through C4-6” prepared by Schofield, Barbini & Hoehn, Inc., Vineyard Haven, Mass. to be
recorded in the Dukes County Registry of Deeds (the “Registry”) as Edgartown Case File No.

' duly filed with the Massachusetts Land Court and filed in the Dukes County Registry
District Office of the Land Court (the “Land Court™) as Land Court Plan No. 13419-15, the
recording of which plan resulted in the subdivision of the Property into 33 lots, a parcel
containing approximately 56 acres identified on the Plan as Lot 70 East Field (the “East Field”)
and two beach parcels containing approximately 20 acres identified on the Plan as Lots 104 and
104A (collectively, the “Beach”); and

WHEREAS, to further the conservation objectives of Grantor and Grantee with respect to
the Property, Grantor has consolidated most of the 33 lots shown on the Plan (and as more
particularly set forth in Exhibit E attached hereto and incorporated herein by reference), as
follows:

(a) Lots 71 and 103 have been consolidated into one (1) lot containing an existing
barn and-stable complex and caretaker cottage (hereinafter the “Farm™);

GSDocs-931364-17
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(b) Lots 91-98 have been consolidated into one (1) lot containing approximately
40 acres (hereinafter the “Central F; ield”);

() Lot 99 (hereinafter “Lot K”) is considered for purposes of this instrument as
part of the Central Field (Lot K and the Central Field are collectively referred to
herein as the “Central Field”);

(d) Lot 102 (hereinafter “Lot ) has been consolidated with and is considered
part of the East Field (Lot J and the East Field are collectively referred to herein
as the “East Field”);

(e) Lots 74, 80+80A, 81+105+81A+82+106+82A and 86-87 (hereinafter “Lots C,
E-1, E-2, and G”, respectively) comprise a total of four (4) lots, of which lots,
Lots C and G each contain one (1) existing single-family residence and Lot E-1
and Lot E-2 (which lots shall at all times be held in common ownership) each
contain one (1) existing single-family residence (each of Lots C, E-1, E-2, and G

a “Developed Lot” and collectively the “Developed Lots™); -

(f) Lots 72, 73 (except that portion of Lot 73 referred to as “Lot B Excluded
Area” below), 75-79, 83+83A+83B+84+107+108+84A+85, 88-90 and 100-101
(hereinafter “Lots A,B,D,F,Hand I”, respectively) have been consolidated into
six (6) lots on each of which single-family detached residential development will
be permitted (each a “Developable Lot” and collectively the “Developable Lots™;
the Developed Lots and the Developable Lots each a “Residential Lot” and
collectively the “Residential Lots™); and '

WHEREAS, as a result of the above consolidation, the Property is comprised of the East
Field, the Beach and the following twelve (12) lots (the “Herring Creek Farm Lot(s)” or
“Lot(s)”): A, B,C, D,E-1,E-2,F, G H,1, the Farm and the Central Field. The consolidated lots
D, E-2,F,G, H, L the Farm and the Central Field) are each considered for purposes of this

instrument as one (1) Lot; and

WHEREAS, in addition to the Property described above, Grantor is the owner of that
certain lot in the northeasterly corner of the Property that is shown on the Plan as “John H.
Wallace Et. Al and is more particularly described in a deed from Katlin D. O’Connor, Trustee
of Herring Creek Farm Trust, to John H. Wallace et al. dated November 3, 1986, and recorded in
the Registry in Book 459, Page 484, which lot contains one (1) existing single-family residence
and is more particularly described in Exhibit B attached hereto and incorporated herein (“Blue
Heron™). For all purposes of this instrument, Blue Heron shall be considered as one of the
Developed Lots; and

WHEREAS, subsequent to the recording of this instrument, Grantor and the Owners of
the Residential Lots and the Farm shall use best efforts to file and record an ANR Consolidation
Plan illustrating the consolidation of the lots as discussed above (the “Consolidation Plan”). The
Consolidation Plan will cross-reference and be consistent with the numbers of the lots as shown
on the Plan (e.g., Lots 75-79 would be consolidated as a single lot on the Consolidation Plan)(as
more particularly described in Exhibit E), and Grantor and Grantee may record and file a
supplemental version of this Conservation Restriction solely to replace the Lot numbers as
shown on the Plan with references to the Lot numbers as shown on the Consolidation Plan; and

2
GSDocs-891364-17
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WHEREAS, reference is made to that certain plan entitled “Development Envelope Plan,
Herring Creek Farm, Edgartown, Massachusetts Prepared for The Nature Conservancy, June 12,
2001 Schofield, Barbini & Hoehn, Inc., State Road, Vineyard Haven, Mass.” and recorded in the
Registry as Edgartown Case File No. (the “Development Envelope Plan”), which plan
shows that each of the Residential Lots, the Farm, the Central Field and Lot J contain an area,
namely, a development envelope (each herein a “Development Envelope™), within which
Grantor reserves for itself and for the Owners thereof the right to construct the following types of
development: (i) single-family residential housing and related development within the
Development Envelopes on the Residential Lots; (ii) residential housing, agricultural or farming
and related development (accessory to natural community management, agricultural,
horticultural or silvicultural uses and educational programs intended to promote a greater
understanding of conservation, agriculture and farming issues) within the Development Envelope
on the Farm; (iii) a horse barn within the Development Envelope on the Central Field; and (iv) a
barn within the Development Envelope on Lot J; and

WHEREAS, the Private Open Space (as defined below) is comprised primarily of salt
marsh, shrub thickets, wet meadow and oak woodland, and the Herring Creek Farm Open Space
(as defined below) is comprised primarily of coastal beach and dune, salt marsh, wet meadow,
agricultural cropland for such crops as comn, oats and alfalfa/timothy hay and pasturage for
livestock (e.g., cattle, sheep, goats, draft horses and llamas) and native grasslands; and -

WHEREAS, Grantor and Grantee desire to preserve the natural, scenic, agricultural and
open space values of the Property; to protect the shoreline and water quality of Edgartown Great
Pond and Crackatuxet Cove; to protect globally rare sandplain grasslands, savannas, oak
woodlands, heathlands and other natural communities; to preserve agricultural and farming uses
on portions of the Property; to promote the restoration of native habitats; to increase the
populations of native animals, birds, insects and other species; to prevent habitat fragmentation
and to promote restoration of native grassland (all of the foregoing, collectively, the
“Conservation Values™); and

WHEREAS, Grantor and Grantee intend to enhance the Conservation Values of the
Property by limiting the number of developable lots and the size and number of permitted
structures thereon; managing and restoring the native grassland on portions of the Property;
designating other portions of the Property for agricultural activities; managing the Beach to
protect the fragile nature of this Jandform and its species of plant and animal; prohibiting the
introduction of and providing for the removal of certain invasive plant species; prohibiting the
use of synthetic fertilizer and the application of biocides, herbicides or pesticides without The
Nature Conservancy’s prior approval in consultation with the Grantee and the Association and
encouraging the use of native plants in landscaping and restoration; and

WHEREAS Grantor desires to convey the following conservation restrictions in
perpetuity (the “Conservation Restriction™), and Grantee has determined it to be desirable and
beneficial to enforce this Conservation Restriction in order to protect the Property's Conservation
Values while permitting uses of the Property that do not impair the Property’s Conservation
Values and are not inconsistent with the purpose of this Conservation Restriction.

NOW, THEREFORE, in consideration of the above and the mutual covenants, terms,
conditions and restrictions contained herein, and pursuant to the laws of the Commonwealth of

3
GSDocs-991364-17

1053



Massachusetts, in particular Sections 31-33 of Chapter 184 of the General Laws, Grantor hereby
voluntarily grants and conveys to Grantee and its successors and permitted assigns, with
quitclaim covenants, the Conservation Restriction in perpetuity over the Property of the nature
and character and to the extent set forth below, and Grantor 1€serves for itself the right to enforce
the terms of this Conservation Restriction against the other Owners, as more particularly set forth
in Article IV hereof.

1L PURPOSE

Grantor and Grantee recognize the Conservation Values of the Property and share the
common goal of protecting these Conservation Values. Therefore the Property is not to be
improved with structures and improvements, except as described herein, and will be retained ina
predominantly undeveloped, natural, open, agricultural and/or forested condition; threatened or
endangered plants and animals that may exist will be protected.

[l. DEFINITIONS

The following words when used in this instrument, unless the context shall prohibit, shall have
the following meanings:

A. ASSOCIATION: Herring Creck Farm Landowner’s Association, Inc., a ndnproﬁt
corporation organized under Chapter 180 of the Commonwealth of Massachusetts
and its successors and assigns.

B. BASELINE REPORT: The report prepared by The Nature Conservancy and kept
on file at the offices of The Nature Conservancy, Grantee and the Association,
which report sets forth the condition of the Property as of the Effective Date of
this Conservation Restriction and is intended to serve as an objective information
baseline for monitoring compliance with and implementation of the terms of this
Conservation Restriction, as more particularly described in Article VILT hereof

C. BEACH: Collectively, those certain beach parcels containing approximately 20
acres identified as Lots 104 and 104A on the Plan, which Beach shall be managed
by the Association and The Nature Conservancy in a manner that does not
adversely impact the Conservation Values of the Beach and the rest of the

Property.

D. BLUE HERON: That certain parcel of land in the northeasterly corner of Herring
Creck Farm that is shown on the Plan as “John H. Wallace Et. AL” and is more
particularly described in a deed from Katlin D. O’Connor, Trustee of Herring
Creek Farm Trust, to Jobn H. Wallace et al. dated November 3, 1986, and
recorded in the Registry in Book 459, Page 484, which lot contains one (1)
existing single-family residence. Blue Heron is considered herein for all purposes
as one of the Developed Lots.

E. CENTRAL FIELD: Lots 91 through 98, inclusive, as shown on the Plan. For
purposes of this instrument, Lot K will be considered part of the Central Field.

F. CONSERVATION VALUES: As defined in Article 1.

4
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CONSOLIDATION PLAN: That certain ANR Consolidation Plan that Grantor
and the Owners of the Residential Lots and the Farm shall use best efforts to file
and record subsequent to the Effective Date of this Conservation Restriction,
which plan will cross-reference and be consistent with the numbers of the lots as
shown on the Plan (e.g., Lots 75-79 would be consolidated as a single lot on the
Consolidation Plan) as more particularly described in Exhibit E attached hereto,
and Grantor and Grantee may record and file a supplemental version of this
Conservation Restriction solely to replace the Lot numbers as shown on the Plan

with references to the Lot aumbers as shown on the Consolidation Plan.
DEVELOPABLE LOTS: Lots A, B,D,F,Hand L

DEVELOPED LOTS: Lots C, E-1, E-2, G and Blue Heron. Lots E-1 and E-2
shall at all times be held in common ownership.

DEVELOPMENT ENVELOPE PLAN and DEVELOPMENT ENVELOPES:
That certain plan entitled “Development Envelope Plan, Herring Creek Farm,
Edgartown, Massachusetts Prepared for The Nature Conservancy, June 12, 2001
Schofield, Barbini & Hoehn, Inc., State Road, Vineyard Haven, Mass.” and
recorded in the Registry as Edgartown Case File No. -, which plan shows
the Development Envelopes on each of the Residential Lots, the Farm, the Central
Field and Lot J. Each Development Envelope is intended to establish the area
within which: (i) single-family detached residential housing and related
Improvements are permitted on the Residential Lots; (ii) residential housing,
agricultural or farming structures and related Improvements (accessory o natural
community management, agricultural, horticultural or silvicultural uses and
educational programs intended to promote a greater understanding of
conservation, agriculture and farming issues) are permitted on the Farm; (iii) a
horse barn is permitted on the Central Field; and (iv) a barn is permitted on Lot J.

EAST FIELD: Lot J and a parcel containing approximately 56 acres identified as
Lot 70 East Field on the Plan.

HERRING CREEK FARM LOT(S) or LOT(S): Lots A, B, C, E-1 and the eight
(8) consolidated lots(D,E-2,F,G, H1, the Farm and the Central Field), each of
which is considered as one (1) Lot, as such lots are shown on the Plan as may be
from time to time amended or revised, which Plan as amended or revised shall
continue to show the location and number of Lots. The numbers for the lots and
the consolidated lots will correspond to the numbered lots shown on any
Consolidation Plan which may be filed.

HERRING CREEK FARM OPEN SPACE: All of the Property outside of (a) the
Residential Lots, (b) the Farm, (c) the Development Envelope on the Central Field
and (d) the Development Envelope on Lot J. :

HERRING CREEK FARM OPEN SPACE MANAGEMENT PLAN or OPEN
SPACE MANAGEMENT PLAN: The Open Space Management Plan annexed
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hereto as Exhibit C, as the same may hereafter be amended and/or modified from
time to time pursuant to the terms thereof.

HOUSING DEVELOPMENT: Shall have the meaning given in subparagraph 2
of paragraph B of Article VI of this instrument.

IMPROVEMENT: Any structure or improvement of any kind, including, without
limitation, interim or temporary improvements, and any addition to or alteration
of the exterior of a previously constructed structure or other improvement.

INVASIVE PLANT SPECIES: Those species set forth on Exhibit D attached
hereto, as the same may be amended from time to time by The Nature
Conservancy in the good faith exercise of its professional judgment.

LOT B EXCLUDED AREA: That portion of Lot B defined in Exhibit F hereto
and subject to the conditions and restrictions set forth in Article IV.F hereof.

OWNER(S): The fee simple, record owner(s), or such other holder of an interest
as the Owner(s) may designate, whether one or more persons or entities, of any
portion of the Property, and their successors and assigns, but notwithstanding any
applicable theory of mortgage interests, shall not mean or refer to a mortgagee
unless and until such mortgagee has acquired title pursuant to foreclosure or any
proceeding in lieu of foreclosure or unless an Owner shall delegate to such
mortgagee the Owner’s(s’) obligations and rights under this instrument. The term
Owaner(s) shall include tenants or occupants to whom the obligations and rights of
an Owner have been delegated.

PLAN: The plan entitled “Plan of Land in Edgartown, Mass. Being a Subdivision
of Lot 69, LCP 13419-14; Scale 17 = 100; Date: June 15, 2001; Owners: James
M. Hurley, Trustee of Herring Creek Farm Trust, Certificate #5859, James M.
Hurley, Trustee of Herring Creek Farm Trust, Certificate # 5746; MV 5023, C4-1
through C4-6” prepared by Schofield, Barbini & Hoehn, Inc., Vineyard Haven,
Mass. to be recorded in the Dukes County Registry of Deeds as Edgartown Case
File No. , duly filed with the Massachusetts Land Court and filed in the
Dukes County Registry District Office of the Land Court as Land Court Plan No.
13419-15.

PRIVATE OPEN SPACE: The area outside the Development Envelopes but
within the boundaries of each Residential Lot and the Farm.

RESIDENTIAL LOT(S): Each Developed Lot and Developable Lot is a
Residential Lot and collectively they are Residential Lots.

RESTRICTIONS: The conservation restrictions herein set forth imposed upon
the Property, including, without limitation, the provisions set forth in the Herring
Creek Farm Open Space Management Plan annexed hereto as Exhibit C and
which conservation restrictions are intended to be the primary source of controls
over the use of and other measures for the preservation of the Property.
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SLUICEWAY: The sliiceway to be re-opened between Edgartown Great Pond
and Crackatuxet Cove subject to that certain Perpetual Covenant and Perpetual
Easement Re Sluiceway between Stuart R. Johnson, Trustee of Herring Creek
Farm Trust and the Town of Edgartown, Massachusetts recorded in the Dukes
County Registry of Deeds in Book __atPage___ and registered in the Dukes

County Registry District of the Land Court as Document No.

IV. RIGHTS OF GRANTEE; RESERVED RIGHTS

A.

GSDocs-991364-17

Enforcement. Grantor hereby grants the following rights to Grantee and
reserves certain of the following rights for itself (and the respective
Conservation Assignees of either pursuant to Article VIL.M hereof):

M

)

3

Grantor grants the right to Grantee to prevent Grantor, other Owners or
any persons (whether or pot claiming by, through, or under Grantor), and
Grantor reserves the right for itself to prevent other Owners or any '
persons, from conducting any activity on or use of the Property that is
inconsistent with the Purpose of this Conservation Restriction, and to
require of Grantor, other Owners or any persons the restoration of such -
areas or features of the Property that may be damaged by their inconsistent
activity or use;

Grantor grants the right to Grantee only to enter upon the Property (but not
within the buildings on the Property) at reasonable times and in a
reasonable manner in order to monitor Grantor’s or other Owners’
compliance with and otherwise enforce the terms of this Conservation
Restriction, provided that in the absence of evidence which gives Grantee
a reasonable basis to believe there has been a violation of the provisions of
this Conservation Restriction (which evidence shall be made available to
Grantor and the applicable Owner(s)), such entry shall not occur more
often than once annually. Entry shall be after prior reasonable written
notice to Grantor and the applicable Owner(s). Grantee in the exercise of
its entry rights under this subparagraph 2 of paragraph A of Article IV
shall not unreasonably interfere with Grantor's or such other Owners’

quiet enjoyment of the Property. In consideration of these and all other
rights of entry included in this grant, Grantee hereby releases and agrees to
hold harmless, indemnify, and defend Grantor and such other Owners
from and against any and all liabilities, penalties, costs, losses, damages,
expenses, causes of action, claims, demands, orders or judgments,
including reasonable attorneys’ fees, arising from or in any way connected
with damage or injury resulting from any such entry onto the Property;

Grantor grants the right to Grantee and reserves the right for itself to
obtain injunctive and other equitable relief against any claimed violations,
including without limitation relief requiring removal of offending
structures and other restoration of the Property t0 the condition that
existed prior to any such claimed violation (it being agreed that there
would be no adequate remedy at law);
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(4)  Grantor grants the right to Grantee (and reserves the right for itself with
respect to other Owners or any other persons) to enforce this Conservation
Restriction in the case of breaches by Grantor, other Owners or any other
persons (whether or not claiming by, through, or under Grantor) by
appropriate legal and equitable proceedings, after providing Grantor and
the applicable Owners with reasonable written notice and a reasonable
opportunity to cure; and

(5)  All powers of enforcement conferred upon Grantee hereunder or pursuant
to the provisions of Massachusetts General Laws Chapter 184, Section 32,
Massachusetts General Laws Chapter 40, Section 8C or other general or
special law relating to the Conservation Restriction shall be exercised by a
majority of the members of Grantee; to the maximum extent permitted by
law, all powers of enforcement conferred upon the Town of Edgartown
pursuant to the provisions of Massachusetts General Laws Chapter 184,
Section 32, Massachusetts General Laws Chapter 40, Section 8C or other
general or special law relating to the Conservation Restriction shall be
exercised by a majority of the members of Grantee.

(6) In any instance where either Grantor or Grantee, despite having
enforcement rights with respect to any provision of this Conservation
Restriction, chooses to defer enforcement of such provision to Grantee or
Grantor, respectively, and not to take any action itself with respect to such
provision, neither Grantor nor Grantee shall have any liability whatsoever
(either legal or equitable) to the Association, to any of the Owners or to
any other party on account of either Grantor’s or Grantee’s election to
forebear from enforcement and defer enforcement to Grantee or Grantor,
respectively. '

B. Cost of Enforcement. The person or persons who violate the restrictions imposed
hereby shall also be liable for all costs incurred in enforcing the provisions of this instrument
including, but not limited to, reasonable attorneys’ fees and any costs of restoration, if Grantee
and/or Grantor (or the Association, as provided in Article IV.C below) prevails in its effort to
enforce. The recovery of any such fees and costs shall constitute the sole permissible monetary
remedy hereunder, except when restoration or other equitable, non-monetary remedy is not

practicable then monetary damages shall be an available remedy.

C. Forbearance Not a Waiver. Enforcement of the terms of this instrument shall be
within the discretion of Grantee and Grantor. Any forbearance by Grantee or Grantor to exercise
their rights under this Conservation Restriction in the event of any violation of any term of this
instrument shall not be deemed or construed to be a waiver by such parties or of any subsequent
violation of the same or any other term of this instrument or of any of the rights created by this
instrument. No delay or omission by any party in the exercise of any right or remedy upon any
violation shall impair such right or remedy or be construed as a waiver.

D. Acts Beyond Grantor’s Control. Nothing contained in this instrument shall be
construed to entitle Grantee to enforce its provisions to bring any action against Grantor, other
Owners or any persons (whether or not claiming by, through, or under Grantor) for any injury to
or change in the Property resulting from causes beyond Grantor’s, such Owners’ or any persons’

8
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control including, without limitation, fire, flood, storm and earth movement, or for any prudent
action taken by Grantor, such Owners or any persons under emergency conditions to prevent,
\ ) abate, or mitigate significant injury to the Property or persons resulting from such causes.

V. PROHIBITED ACTS, USES AND IMPROVEMENTS

A. The following, acts, uses and Improvements are expressly forbidden on, over or
under the Property, except as otherwise provided herein and in the Open Space Management
Plan attached bereto as Exhibit C. There shall be:

(1)  No constructing or placing any building, guest house, landing strip,
mobile home, swimming pool, tennis court or similar fenced areas or
impervious surfaces, asphalt or concrete pavement, outside antennae,
aerials, satellite dishes (unless less than 247 in diameter), television
cameras or other devices for the transmission or reception of
electromagnetic or other signals unless approved in writing by Grantee,
utility pole, conduit, line, tents, shacks and trailers for temporary or
permanent use, external fuel tanks or fuel storage devices that are
visible from either an abutting Lot or a road (except where such fuel
tanks already exist or except with the written approval of the
Association where such tanks or storage are adequately screened from
view from either an abutting Lot or a road), clothes lines visible from a
road or abutting Lot, statuary or ornamental structures (other than small
garden statuary not visible from the roadways or abutting Lots) of any
kind displayed on any Lot, sign, biliboard or other advertising display
or other temporary or permanent structure or facility upon, above or
below the Property.

(2)  No commercial, commercial recreational or industrial uses of the Property,
including, without limitation, large-scale commercial agricultural and
farming uses, large-scale feedlots, large-scale dairy farming, farm stands,
ice cream stands or other uses open to the general public.

3) No refuse, trash, vehicle bodies or parts, rubbish, debris, junk, or unsightly
or offensive material shall be placed, stored or dumped for more than
thirty (30) days on, in or under the Property and no substances or materials
or soil shall be dumped or placed as landfill on the Property.

(4)  No excavation, dredging, mining or removing of loam, peat, gravel, sand,
rock, hydrocarbons, soil or other mineral resource or natural deposit from
the Property in such manner as to affect the surface thereof.

(5)  No introduction of non-native species of plant on the Property (except that
non-native vegetable and flower gardens are permitted within the

Development Envelopes and agricultural crops as permitted herein) and no
cutting or destruction of trees, shrubs or other vegetation on the Property.

GSDocs-831364-17
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No polluting, altering, depleting, diverting, channelizing, damming,
draining, extracting or manipulating the hydrologic regime of any surface
and/or ground water.

No placing, filling, spraying, storing, or dumping on or applying to the
Property of synthetic fertilizers or biocides (including but not limited to,
fungicides, insecticides and herbicides, as defined under applicable federal
or state law), or any toxic or hazardous substance or other substances or
materials, except The Nature Conservancy in consultation with Grantee
may use biocides, pesticides or herbicides in the Herring Creek Farm
Open Space (or in the Development Envelopes and Private Open Space
with the permission of the applicable Owner) to control or remove
Invasive Plant Species, pests, or disease outbreaks, such use to be by the
narrowest spectrum, least persistent material appropriate for the target
species and subject to all applicable laws and regulations. Other Owners,.
with the written permission of The Nature Conservancy and Grantee, may
use biocides, pesticides or herbicides in their respective Private Open
Space and Development Envelopes, subject to the restrictions set forth in

the preceding sentence. -

No keeping of animals other than ordinary household pets that are
normally kept inside a house (such as domestic cats and dogs). Owners
shall take reasonable measures to prevent such pets from disturbing beach,
wetland or ground-nesting birds and other wildlife. Notwithstanding the
foregoing, the Owner of the Farm may keep livestock (excluding pigs).
poultry and fowl on the Farm, the Owner of the Central Field (and Iessees
or licensees of such Owner) may keep livestock (excluding pigs, poultry
and fowl) on the Central Field and Residential Lot Owners may keep
horses on the Central Field. Inno event shall any animals be allowed on
the East Field without the written permission of the Owner of the East
Field (except on a perimeter trail to be established by the Owner of the
East Field).

No hunting or trapping shall be permitted upon the Property, except with
respect to any existing rights of third parties to hunt on any portion of the
Property (as identified in the Baseline Report) and except with respect to
hunting or trapping on the Property by The Nature Conservancy for
species management.

No exterior lighting other than sodium vapor lights or other lights
determined to be least attractive to moths or other invertebrates by written
agreement among all of The Nature Conservancy, Grantee and the
Association and which is necessary for: (a) satisfaction of the Building
Code for the Commonwealth of Massachusetts, 780 C.M.R. 101.0 et seq.,
for building entrances and doors, such fixtures to have a light-source
intensity no greater than a 60-watt incandescent bulb, to use a “cut-off”
fixture which will shield the light when viewed from above or the side; (b)
exterior lighting of walkways, ground level patios and/or decks and paths,
each to be no higher than 8” above ground level; (c) in-ground swimming
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pool lighting; and (d) exterior lighting necessary for security or safety. All
. such lighting shall be kept on only as Jong as is necessary to fulfill its
D purpose and shall be controlled by motion sensors and/or timers.

(11) No motorized vehicles on the Beach south of the Sluiceway, except for
security, emergencies, The Nature Conservancy’s or the Association’s
beach management activity, or municipal maintenance and dredging of the
Sluiceway and the breach between Edgartown Great Pond and the Atlantic
Ocean and only in a manner that does not adversely impact the
Conservation Values of the Property. To the extent necessary to preserve
or abate damage to the dunes, points of access across primary dunes will
be posted by the Association in consultation with Grantee and The Nature
Conservancy; however, every reasonable effort will first be made to
communicate this information by other means, including orally, by posting
near any parking area for the Beach designated by the Association on a
sign not to exceed 1 %2 sq. ft., or by written communication at the address
of record for each Owner.

(12) No further subdivision of the Lots, the East Field, the Central Field, the
Farm or the Beach after the Effective Date of this Conservation
Restriction that would create one or more additional buildable lots,
notwithstanding that such further subdivision or creation of additional
buildable lots is or may in the future be permitted by law.

Notwithstanding any provision hereof to the contrary, nothing herein shall
preclude a boundary line adjustment between two contiguous Lots or
between a Lot and other land contiguous to such Lot but not included
within the Property.

(13) No use of any portion of the Property to gain subdivision approval for
adjacent property owned by Graator on or following the Effective Date of
this grant. -

VL. PERMITTED USES, ACTIVITIES AND IMPROVEMENTS

The prohibitions of Article V notwithstanding, Grantor, for itself and for other Owners,
reserves the following rights, uses and activities on and over the Property, subject to such
conditions or limitations as may be imposed by law, ordinance, governmental regulation or any
limitations set forth in the Open Space Management Plan: '

A. Perinittcd Uses, Acts and Activities:

(1)  Protection of biodiversity, including protection of rare species, natural
communities, and wildlife habitat, and the conservation of soil, water,
plants and wildlife.

(2)  Restoration and management of native grasslands, natural community
\J management, ecologically compatible agricultural, borticultural,
silvicultural and farming activities and educational programs intended to
promote a greater understanding of conservation, agriculture and farming

11
GSDocs-991364-17

1061



GSDocs-991364-17

€))

4)

®)

issues including, without limitation, crop, hay and flower production,

cultivation and harvesting and grazing and pasturage for livestock in the

Central Field, on the Farm and in the East Field with the express, prior,
written permission of the Owner of the East Field and grazing of privately-
owned horses on the Central Field. ‘

Selective cutting of trees, shrubs or other vegetation on the Property by (a)
the Owners when such cutting is required to (i) clear such vegetation to
allow for construction permitted hereunder within their respective
Development Envelopes, (ii) clear such vegetation from locations where it
poses a safety threat to the dwellings, other structures or other
improvements on their respective Lots, (iii) preserve views and selectively
clear views (with the written approval of Grantee), including, without
limitation, the creation of fifteen degree (15°) view channels on their
respective Lots (with the written approval of Grantee), and (iv) make trails
for horseback or bicycle riding or pedestrian access 0 Or through their
respective Lots in a manner that is consistent with the terms and

provisions of this instrument and (b) by The Nature Conservancy with
respect to the Herring Creek Farm Open Space or by the Owners in :
consultation with The Nature Conservancy with respect to their respective
Private Open Space and Development Envelopes when such cutting is

required to (i) manage rare species habitat, (i) manage native grassland

and other natural communities, (iii) remove invasive plant species, and
(iv) maintain the viewshed from Herring Creek Road across the East F ield
to the Farm. ' '

Outdoor recreational activities including, without limitation, hiking,
bicycling, horseback riding, beach activities, fishing, clamming, boating,
shellfishing or nature study which do not substantially alter natural
vegetation or landforms and which do not require a permanent structure;
provided all such activities are carried out in compliance with the terms of
this instrument, the Open Space Management Plan and in a manner that
does not adversely impact the Conservation Values of the Property and
provided such activities do not interfere with those areas of the Property
dedicated from time to time to agricultural use and, with respect to the
East Field, only take place on a perimeter trail to be established by the
Owner of the East Field (the use of such trail may be limited from time to
time by the Owner in connection with the Owner’s use of prescribed
burning thereon).

Excluding the East Field (except with respect to any barn on Lot J), the
Central Field (except with respect to the horse barn, water lines necessary
or desirable for irrigation and watering of livestock, fences related to
agricultural use and septic systerns, as permitted in this Conservation
Restriction) and the Beach, construction activities including, without
limitation, drilling, cutting, clearing, grubbing, mounding, excavation and
backfilling in connection with the erection or installation of any structure,
alteration, well, road, driveways, pathways, trails, parking areas, unpaved
cartways, septic systems, sanitary sewerage disposal systems, stump

12
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dumps, utility lines, sluiceways or other improvements specifically
permitted herein. Such water wells and water lines, leach fields, septic
tanks and vents shall also be permitted in the Central Field provided that
Grantee shall have determined and confirmed in writing that such water
wells and water lines, leach fields, tanks and vents do not adversely impact
the agricultural use of the Central Field or the conservation use or the
water quality and health of Edgartown Great Pond and Crackatuxet Cove.

Repair, maintenance, restoration and improvement activities relating to the
Property and any structure, alteration, improvement, use or activity
specifically permitted herein including, without limitation, such
maintenance activities as beach management with respect to the Beach,
wildlife management, roadway, utility, water wells, sluiceway, and septic
system, sanitary sewerage disposal systems maintenance (provided

Grantee shall have determined and confirmed in writing that such
maintenance shall not adversely impact the agricultural use of the Property
or the conservation use or the water quality and health of Edgartown Great
Pond or Crackatuxet Cove), as well as planting, pruning, organic
fertilizing, plowing, cleaning and restoring, cultivating, harvesting, ‘
mowing, burning and clearing. More specifically, the management tool of
prescribed burning may be used by The Nature Conservancy on the East
Field and the Central Field provided The Nature Conservancy shall (a) not
use prescribed burning from June 15 through September 15 more ’
frequently than once every three (3) years, except with written permission
from the Association in special circumstances, (b) take all necessary
precautions and comply with all applicable laws in connection with such
prescribed burning, and (c) provide the Grantee, the Association and other
Owners with sixty (60) days’ written notice of such prescribed burning in
the manner provided in Article VILN hereof. The Owners of the
Residential Lots and the Farm may allow The Nature Conservancy to
conduct prescribed burning on their respective Lots in accordance with the .
requirements set forth in subsections (a), (b) and (c) in the preceding
sentence.

Passage and repassage, on foot or by bicycle or motor vehicle, over rights
of way, roads, driveways, pathways, trails, parking areas and unpaved
cartways permitted under the provisions of paragraph C of this Article VI
and activities and usage of water wells, septic systems, sanitary sewerage
disposal systems, including, without limitation, combined or shared
sanitary sewerage collection, treatment and disposal systems (except that
in no event shall such septic systems or sanitary sewerage disposal
systems be permitted in the East F. ield or on the Beach, and provided that
if such septic systems are located in the Central Field, Grantee shall have
determined and confirmed in writing that they shall not adversely impact
the agricultural use of the Central Field or the conservation use or the
water quality and health of Edgartown Great Pond or Crackatuxet Cove),
and other underground utilities permitted under such provisions, including,
without limitation, transmission of gas, water, telephone, electricity,
telecommunications, subsurface disposal of sanitary sewerage (except no
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such disposal shall be permitted in the East Field or on the Beach and if

such disposal is permitted in the Central Field, Grantee shall have
D determined and confirmed in writing that such disposal shall not adversely
impact the agricultural use of the Central Field or the conservation use or
the water quality and health of Edgartown Great Pond or Crackatuxet
Cove) and surface and subsurface drainage. Notwithstanding the
foregoing, the Owners of the Residential Lots will be permitted to park the
following vehicles in any parking area for the Beach designated by the
Association: (a) golf carts, (b) other motorized vehicles of similar size and
which generate an approximate noise level comparable to an electric golf
cart or (c) a car, provided, such car may only be parked temporarily to
drop off individuals and beach gear, unless such car is required for those
individuals whose age or physical infirmity prevents them from walking or
bicycling to the Beach. In addition, The Nature Conservancy and/or the
Association may temporarily park in any parking area for the Beach
designated by the Association during the off-peak hours of the day (but
not overnight) in connection with its management of the Beach.

(8)  Planting of native plant species, selective cutting or clearing of vegetation
1o allow for construction permitted hereunder within the Development
Envelopes, habitat protection, removal of invasive plant species, unpaved
trail and road maintenance, selective cutting of new unpaved trails, tick
control, the preservation of vistas, the creation of vistas (with the written
approval of Graatee), including, without limitation, the creation of fifteen
degree (15°) view channels in the Private Open Space (with the written
approval of Grantee), or otherwise to preserve the present condition of the
Private Open Space and the Herring Creek Farm Open Space as identified
in the Baseline Report (as defined below). '

(9) Anyuseor activity not specifically prohibited in this instrument is
permitted provided such use or activity is consistent with the purpose of

this Conservation Restriction and does not adversely impact the
Conservation Values of the Property.

B. Permitted Residential Uses, Existing Buildings and Improvements within the
Development Envelopes:

(1)  The Development Envelope Plan depicts the Development Envelopes on
each Residential Lot, on the Farm, on the Central Field and on Lot J.
Subject to written approval by Grantee, Owners may make minimal
modifications and adjustments to the configuration of their respective
Development Envelopes, 50 long as all federal, state and local approvals
(if any) for any such modifications or adjustments are obtained. In no
event shall such modifications or adjustments increase the overall size of
such Development Envelopes and 1o such modifications or adjustments

: shall be valid and effective for the purposes of this instrument unless and

V until an amendment to the Development Envelope Plan, depicting each

such reconfiguration or adjustment, is recorded in the Registry and such

amendment is marginally noted on the recorded and registered copies of

14
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this Conservation Restriction as well. No such modifications or
adjustments shall adversely impact the Conservation Values of the

Property.

(a) Within the Development Envelopes on each Residential Lot, single-
family detached residential housing including, without limitation, the
construction and/or maintenance of one (1) single-family detached
residence and all Improvements normally associated therewith (excluding
tennis courts) such as driveways, exterior lighting, fencing, landscaping,
decks, in-ground swimming poo. , trampolines, basketball hoops, patios,
porches, attached garages, 100l sheds and other sheds, greenhouses and
septic systems (collectively, “Housing Development™), is permitted.

(b) Such single-family detached residences shall be subject to the
following limitations: ,

(i) On each of the Developed Lots and the Farm, the existing
single-family detached residence (or the existing farmbouse
building with respect to the Farm) may be expanded or
reconstructed provided that no such expansion or reconstruction
shall increase the square footage of interior living space (inclusive
of living space above the garage floor area, but exclusive of the
garage floor area itself and exclusive of enclosed porches) by more
than the lesser of: (x) a twenty percent (20%) increase in the square
footage contained in the currently existing residence as of the
Effective Date of this Conservation Restriction or (y) 2500 square
feet or (z) notwithstanding the limitations in subsection (x) and (y)
above, the maximum size of the expanded or reconstructed
residence on Lot E-1 shall be 3500 square feet. However, for each
square foot of interior living space added to the currently existing
residence as of the Effective Date of this Conservation Restriction
on Lot E-1 that increases the total interior living space of such
residence to more than 2500 square feet (up to a total limit on
interior living space of 3500 square feet), the maximum size of the
interior living space of any residence to be constructed on Lot D
shall be reduced by 2 %2 square feet, e.g., if the existing residence
on Lot E-1 was expanded to a total interior living space of 3500
square feet (thus enlarged by 1000 square feet over 2500 square
feet), then the maximum size of the interior living space of the
residence to be constructed on Lot D would be reduced from 7500
square feet to 5000 square feet (1000 x 2 ¥ =2500, 7500 - 2500 =
5000).

(i) Except as provided in Article VI.B.2.i. with respect to Lot D,
on each of the Developable Lots, construction, expansion and
reconstruction of one (1) single-family detached residence
containing 7500 square feet of interior living space (inclusive of
living space above the garage floor area, but exclusive of the
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garage floor area itself and exclusive of enclosed porches) is
permitted.

(c) Unless specifically permitted otherwise under the provisions of this
instrument, all Housing Development on the Residential Lots, all Housing
Development, agricultural or farming development on the Farm, the horse
barn and related structures on the Central Field and the barn on Lot J, shall
be confined to the Development Envelopes, except those structures,
alterations or other Improvements set forth in paragraph C of this Article
VI (including, without limitation, fences, driveways, underground septic
systems, sanitary sewerage disposal systems (including any clustered or
shared sanitary sewerage collection, treatment and disposal system) water
wells, water lines and underground utilities) to serve the proposed
structures on a given Lot shall be permitted to be outside of the proposed
Development Envelope on such Lot. Where it is indicated on the Plan that
common driveways will be used to serve two or more Lots, such common
driveways serving such Lots shall be constructed by the first Owner
building on one of the Lots indicated, and such common driveway with
the written consent of all Owners affected may be built on one or more
Lots to serve those Lots or other adjacent Lots.

Within the Development Envelopes on the Residential Lots and the Farm,
any deck, patio or other hard surface portion (exclusive of the residence
and driveways), is limited to 3,000 square feet. Turf grass in what were
thickets and within 300 feet of the wetland edge will be limited to 5 ,000
square feet. Fertilized lawn and landscaping areas shall not exceed 2,500
square feet in area and, with respect to the Development Envelopes on the |
Residential Lots, any other non-native landscape plantings shall be limited
1o the Development Envelopes and shall not be fertilized. Fertilized lawn
areas shall be fertilized with only slow-release sources of nitrogen.

Within the Development Envelope on the Central Field, one (1) horse barn

and related structures are permitted and within the Development Envelope
on Lot J, one (1) barn and related structures are permitted.

Within the Development Envelope on the Farm, Housing Development
and residential, agricultural or farming structures and related facilities
(accessory 1o natural community management, agricultural, horticultural
or silvicultural uses and educational programs intended to promote a
greater understanding of conservation, agriculture and farming issues) are
permitted, except that Jarge-scale commercial agricultural and farming
uses, large-scale feedlots, large-scale dairy farming, farm stands, ice
cream stands or other uses open to the general public are prohibited.

Permitted Structures, Alterations or Other Improvements:

M

Existing Improvements shown on the Plan.
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Water wells, septic systems, sanitary sewerage disposal systems,

including, without limitation, combined or shared sanitary sewerage
collection, treatment and disposal systems, and other underground utilities
including, without limitation, all trenches, leach fields, septic tanks, septic
pumps and grinders, vents, lines, mains, conduits, cables, pipes and
transformers, antennae, valves, wires and other materials and equipment
necessary or desirable in connection with the furnishing of utility services
10 new and existing permitted residences and Improvements on the
Residential Lots, to the barn, the stable complex and the caretaker’s
cottage and any permitted new agricultural or related structures (accessory
to natural community management, agricultural, horticultural or
silvicultural uses and educational programs intended to promote a greater
understanding of conservation, agriculture and farming issues) on the
Farm, to the horse barn located in the Central Field, as the same may be
relocated, to the barn that may be located on Lot J and to the Central Field
for irrigation of crops and watering of livestock. The piping for all vents
associated with septic systems or other sanitary sewerage disposal systems
shall be no greater than four feet (4”) in height for those vents located in
the Central Field and no greater than twelve feet (12°) in height for all
other vents, and all such vents whether in or outside of the Central Field
shall be screened from view with vegetation otherwise permissible under
this Conservation Restriction. Without limiting the foregoing, any

existing overhead wires shall be buried underground (subject to approval
and permission of any owner of such wires) and all new utilities shall be
buried underground. Notwithstanding the foregoing, in no event shall
such water wells, septic systems or sanitary sewerage disposal systems be
permitted in the East Field or on the Beach, and such water wells, leach
fields, septic tanks and vents shall only be permitted in the Central Field
provided Grantee shall have determined and confirmed in writing that
such water wells, leach fields, tanks and vents shall not adversely impact
the agricultural use of the Central Field or the conservation use or the
water quality and health of Edgartown Great Pond or Crackatuxet Cove.

Rights of way, roads, driveways, pathways, trails, parking areas, and
unpaved cartways consistent with the residential character of the
Residential Lots and the agricultural character of the Farm and the Central
and East Fields including, without limitation, those shown on the Plan,
such as the ways shown as Herring Creek Farm Lane, Butler’s Neck Road,
Cove Road, “30' Way™, “15' Way”, “Way (8 fi. wide)” and the “Way™ on
the Plan, the “Way (15.00 Wide)” shown on Land Court Plan No. 13419X,
the “Way (30.00 ft. wide)”, the “Way 30 f&. wide”, the “Way 4o f.

wide)”, the “Way (8 ft. wide)”, the “Way”, the “Way (15 ft. wide)™, all as
shown on Land Court Plan No. 34423A, the “Way” shown on Land Court
Plan No. 13419-2, as the same may be relocated in a manner consistent
with the purpose of this Conservation Restriction, the way to the Beach, as
the same may be relocated in a manner consistent with the purpose of this
Conservation Restriction, and any other traveled ways that exist or may
exist from time to time on Herring Creek Farm. Without limiting the
foregoing, any existing paved roadways, driveways and parking areas 1may
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be maintained as such or may be resurfaced in the manner of a new
roadway as described below, but any new roadways and driveways shall
be constructed in a manner substantially similar to existing roadways,
except that no new roadways, driveways or parking areas will be paved
with any impervious surface, but will be constructed as follows:

Each new road shall be cut in, the topsoil and grass removed from
the site, screened hardener put in place so as to build the subgrade
up slightly above the existing road edges, and six inches (6) of
brown dense mix added to cap off the hardener. The new roads
shall be plus or minus eleven feet (11°) wide and would be
crowned, compacted with a ten-ton roller, and have turnouts.

. Gravel shall not be used in the construction or maintenance of the
new roads. ' ‘

Temporary out-buildings and/or trailers customarily used during
construction of a house shall be permitted only during such construction
(which temporary structures shall also be permitted during construction
within a twenty-five foot (257) construction zone around each

Development Envelope).

Fences related to agricultural and farm uses and activities and any fences
or shrubbery or plantings necessary or desirable to create visual

boundaries and privacy around the structures or other improvements on
the Lots or around the Lots or around the East Field, provided that no solid
fences shall be permitted (except stone walls are permitted on the Farm
and a solid fence is permitted along the boundary line between the Farm
and Blue Heron) and no fences, shrubbery or plantings shall materially
obstruct the viewshed from Herring Creek Road across the East Field to
the Farm. Gates shall also be permitted, subject to written approval by the
Association in the case of all gates except those used for agricultural and
farming purposes. Fences and gates on the Central Field, East Field and
Farm used for agricultural purposes shall be permitted, provided that such
fences and gates shall be wooden “split rail” or, with respect to fences on
the interior of the Central Field (but not on the perimeter of the Central
Field), neutral colored post-and-wire or other material approved by the
Association by a two-thirds (2/3) vote of the Association. Snow fencing
may be used on the Beach for dune preservation or nesting area exclosures
in connection with the management of the Beach.

(a) One permanent sign indicating the name and/or address of the Owner

of the Lot on which such sign is located; (b) a permanent sign six {(6)

square feet in area indicating the name and/or address of the Owner of the
Farm and (c) a permanent sign six (6) square feet in area indicating the
name and/or address of the Owner of the Central Field and the East Field.
No sign of the nature described in (a) above shall exceed one and one-half

(1Y) square feet in area.
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(7)  Limited and minor Improvements customarily accessory to a residential
subdivision on Martha’s Vineyard including, without limitation,
directional signage (meeting the size requirements set forth in this
instrument), front and rear entry improvements, fire protection equipment
(including, without limitation, if necessary, enunciator panels), mailboxes
and dumpsters within dumpster enclosures. :

(8)  Sluiceways and related structures, alterations or improvements as may,
from time to time, be necessary or desirable to promote the flow of water
between Edgartown Great Pond and Crackatuxet Cove, including the right
for others to cross the Property in connection with the maintenance
thereof.

Open Space -Management:

The Owners shall manage their respective Private Open Space, Grantor and the
Association shall manage the Beach and Grantor shall manage the Central Field
and the East Field. All such management shall be in accordance with the Open
Space Management Plan, as said plan may be amended from time to time
pursuant to the terms thereof, which plan is annexed hereto as Exhibit C and
incorporated herein by reference, and to that end: -

(1)  Grantor may determine from time to time in the good faith exercise of its
professional judgment which portions of the Central Field and the East
Field will be devoted to agricultural and/or farming use, the crops that will
be produced thereon, the livestock that will be allowed to exist within
Central Field and the East Field and where such livestock will be
permitted to graze.

(2)  Grantor may determine from time to time in the good faith exercise of its
professional judgment, subject to any continuing outdoor recreational
rights of the other Owners as permitted under subparagraph 4 of paragraph
A of Article VI, which portions of the Central Field and the East Field
shall be for restoration and management of native grasslands and other
natural communities.

(3)  Grantor may ensure in the good faith exercise of its professional judgment
that the uses of the Central Field and the East Field shall be limited to
agricultural, farming or other conservation uses, such as natural
community management, rare species protection, ecologically compatible
agricultural, horticultural, silvicultural and farming activities and
educational programs intended to promote a greater understanding of
conservation, agriculture and farming issues including, without limitation,
crop, hay and flower production, cultivation and harvesting and grazing
and pasturage for livestock (with the written permission of the Owner of
the East Field with respect to grazing and pasturage for livestock in the
FEast Field) and grazing of privately-owned horses in the Central Field.
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(4)  Grantor may determine from time to time in the good faith exercise of its
professional judgment, subject to any continuing outdoor recreational
rights of the other Owners as permitted under subparagraph 4 of paragraph
A of Article VI, whether portions of the Central Field and the East Field
will be allowed or encouraged to succeed from one natural condition to
another (e.g., from cropland to sandplain grassland/meadow).

(5)  Grantor and Grantee may enforce against all persons the retention of the
Private Open Space and the Herring Creek Farm Open Space
predominantly in its natural, scenic and open space condition or in
agricultural, farming, forest or other conservation use in conformity with
the provisions of Article V and Article VI of this instrument.

Conveyance:

Nothing contained in this instrument shall be construed to prohibit the right to
convey into separate ownership each of the Residential Lots (Lots A, B, C, D, E-1
and E-2 (which Lots E-1 and E-2 shall at all times be beld in common ownership),
F, G, H, 1 and Blue Heron), the Farm, the Central Field, the East Field, the Beach
and Lot K, provided, pursuant to the provisions of Article VILK hereof, Grantor
incorporates the terms of this Conservation Restriction by reference in any deed
or other legal instrument by which it divests itself of any interest in all or a

portion of the Property, including, without limitation, a leasehold interest.
Lot B Excluded Area:

Grantor reserves for itself and for the Owner of Lot B the following right with
respect to the Lot B Excluded Area:

Provided the Lot B Excluded Area is combined with land lying southwesterly of
said Lot B which is shown on the Plan as «Marshall N. & Judith F. Cohan” (the
“M. Cohan Land™) at any time within five (5) years after the Effective Date of this
instrument, then the Lot B Excluded Area shall not after such combination be
subject to any of the restrictions or other terms of this instrument; provided,
however, that during such five (5) year period no structures or other
improvements shall be constructed within the Lot B Excluded Area unless the
same has in fact been combined with the M. Cohan Land. If the Lot B Excluded
Area is not so combined with the M. Cohan Land on or before the expiration of
such five (5) year period, then the Lot B Excluded Area shall thereafter be fully
subject to all restrictions and other terms of this instrument.

Subdivision of Lot K:
Grantor reserves for itself and for the Owner of Lot K the right to subdivide and
convey into separate ownership Lot K, provided all portions of Lot K shall remain

subject at all times to the restrictions set forth herein generally and specifically
with respect to the Central Field. '
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Leasing:

Nothing contained in this instrument shall be construed to prohibit the right to
Jease or grant other less-than-fee interests in all or any portion the Property for
any use permitted by this Conservation Restriction.

Consolidation Plan:

Nothing contained in this instrument shall be construed to prohibit Grantor and
Grantee from supplementing this Conservation Restriction upon the recordation
and filing of the Consolidation Plan solely to replace references herein to the Lot
aumbers as shown on the Plan with references t0 the Lot numbers as shown on
the Consolidation Plan.

VI. GENERAL PROVISIONS:

A

GSDocs-981364-17

Pre-existing Rights of the Public and General Public Access.

Approval of this Restriction pursuant to M.G.L. Chapter 184, Section 32 by any
municipal officials and by the Secretary of Environmental Affairs is not to be
construed as representing the existence or non-existence of any pre-existing rights
of the public, if any, in and to the Property, and any such pre-existing rights of the
public, if any, are not affected by the granting of this Conservation Restriction.
The restrictions hereby imposed do not grant to the general public, nor to any
other person, any right of access to any portion of the Property, unless and to the
extent expressly herein provided.

Undertaking.

Grantor and Grantee understand and agree that construction activity and related
development activity, such as the building of roads and residences, may bave a
temporary, localized adverse impact on certain of the Conservation Values of the
Property and those to or in which Grantor has transferred or created enforcement
rights agree herein to exercise their monitoring and enforcement responsibilities
under this Conservation Restriction in recognition of the likelihood of such
temporary disturbance. It is understood and agreed by Grantor that, because such
construction activity and development activity may have such temporary adverse
impact, Grantor will use all reasonable and necessary efforts to see to it that to the
maximum extent possible such activities are carried out in a way not inconsistent
with the purpose of this Conservation Restriction that minimizes any temporary
adverse impact on the Conservation Values of the Property.

Amendment.

If circumstances arise under which an amendment to, or modification of, this
instrument would be appropriate with respect to all or any portion of the Property,
any Owner(s) affected by such circumstances may seek an amendment to or
modification of this Conservation Restriction and Grantor, Grantee (with the
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approval of the Secretary of Environmental Affairs and the Edgartown Selectmen
where required by law), and the Association (with a two-thirds (2/3) vote of the
Association), provided the Association (or any successor organization) is still in
existence, may jointly amend this instrument, provided that no amendment shall
be allowed that will affect the qualification of this instrument under any
applicable laws, including Massachusetts General Laws Chapter 184, Sections 31
through 33, and any amendment shall be consistent with the purpose of this -
instrument, shall not affect perpetual duration and shall not adversely impact the
Conservation Values of the Property. Any such amendment shall be recorded in
the Registry and filed with the Land Court and shall not be effective prior to such
recordation and filing. Nothing in this paragraph shall require Grantor or Grantee
to agree to any amendment or 10 consult or negotiate regarding any amendment.
Notwithstanding the foregoing, Grantor and Grantee shall have no right or power
to agree to any amendment or modification that would result in the termination of

" this Conservation Restriction or that would allow any residences, commercial,

commercial recreational, large-scale commercial agricultural or farming or
industrial structures or any commercial, commercial recreational, large-scale
commercial agricultural or farming or industrial activities not provided for above.

Effective Date.

Grantor intends that the restrictions arising hereunder take effect on the day and
year above written, and to the extent any enforceability by any person ever
depends upon the approval of governmental officials, such approval when given
shall relate back to the day and year above written, regardless of the date of actual
approval and the date of filing or recording of any nstrument evidencing such

approval.

Recording.

Grantee shall record this instrument in timely fashion in the Registry and shall file
the same in a timely fashion in the Land Court and may rerecord it at any time as
may be required to preserve its rights in this instrument.

Controlling Law.

The interpretation and performance of this instrument shall be governed by the
laws of the Commonwealth of Massachusetts.

Liberal Construction.

Any general rule of construction to the contrary notwithstanding, this instrument
shall be liberally construed in favor of the purpose of this instrument and the
protection of the Conservation Values of the Property. If any provision in this
instrument is found to be ambiguous, an interpretation consistent with the purpose
of this instrument that would render the provision valid shall be favored over any
interpretation that would render it invalid.

Severability.
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If any provision of this instrument or the application thereof to any person or
circumstances is found to be invalid, the remainder of the provisions of this
instrument shall be not affected thereby.

Entire Agreement.

This instrument sets forth the entire agreement of the parties with respect to the
matters covered hereby and supersedes all prior discussions, negotiations,
understandings or agreements relating to such matters, all of each are merged
herein and therein. No alteration or variation of this instrument shall be valid or
binding unless contained in an amendment that complies with paragraph C of this
Article VIL.

Binding Restrictions.

The covenants, restrictions, and easements of this instrument shall run with the
Property and shall be binding upon and inure to the benefit of Grantor, Grantee,
all current and future Owners of the Property and Blue Heron, and their respective
lessees, and the Association and their respective successors and assigns, and shall
continue as a servitude running in perpetuity with the Property, provided that no
Owner shall be responsible except for violations occurring on such Owner's land
during the period in which such Owner is a holder of an interest therein.

Subsequent Transfers.

Grantor agrees to incorporate by reference the terms of this Conservation
Restriction in any deed or other legal instrument by which it divests itself of any
interest in all or a portion of the Property, including, without limitation, a
Jeasehold interest. Grantor further agrees to give ten (10) days’ prior written
notice to Grantee of any such transfer of Grantor’s interest in all or any portion of
the Central Field (excluding any lease thereof entered into on or around the
Effective Date of this Conservation Restriction) or the East Field, including,
without limitation, a leasehold interest. The failure of Grantor to perform any act
required by this paragraph K of this Article VII shall not impair the validity of
this Conservation Restriction or limit its enforceability in any way.

Merger.

Grantor and Grantee herein agree that should Grantee come to own all or a
portion of the fee interest in the Property, (i) Grantee as successor in title to
Grantor shall observe and be bound by the terms of this Conservation Restriction,
(if) the Conservation Restriction shall not be extinguished, in whole or in part,
through the doctrine of merger in view of the public interest in its enforcement,
and (iii) Grantee as promptly as practicable shall assign Grantee’s interests (with
respect to the fee interest received) in the Conservation Restriction to another
holder in conformity with the requirements of paragraph M of this Article VII.
Any instrument of assignment of the Conservation Restriction or the rights
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conveyed herein shall refer to the provisions of this paragraph L, and shall contain
language necessary to continue the Conservation Restriction in force.

Conservation Assignee.

Grantor grants to Grantee (and reserves for itself) the right to assign and transfer
the rights, powers and privileges hereunder, in compliance with the provisions of
Article 97 of the Amendments to the Massachusetts Constitution, to a charitable
corporation or trust (i) whose purposes include conservation of land or water areas
(ii) who, at the time of assignment qualifies under Section 170(h) of the Internal
Revenue Code of 1986, as amended, and applicable regulations thereunder and
under Massachusetts General Laws Chapter 184, Section 32 as an eligible holder
of this Conservation Restriction and (iif) to which the Grantee (or Grantor) assign
in writing their rights, privileges, and powers hereunder. Upon any such
assignment and transfer and the recordation of a written instrument evidencing
such assignment and transfer, such assignee shall succeed to all of such rights,
powers and privileges to the same extent and with the same force as if such
assignee had been originally named herein. This instrument is not a deed and
does not purport to be a transfer of a fee interest.

Notices.

Any notice, demand, request, consent, approval or communication that any party
desires or is required to give to another party shall be in writing and sent either (i)
by United States Postal Service, certified mail, return receipt requested, (i) by
any nationally known overni ht delivery service for next day delivery or (iid)
delivered in person, addressed as follows or to such other address as any party
from time to time shall designate by written notice to the others:

To Grantor:

The Nature Conservancy
Massachusetts Field Office
205 Portland Street, Suite 400
Boston, MA 02114-1708

with a copy to:

The Nature Conservancy
Eastern Regional Office
11 Avenue de Lafayette
Boston, MA 02111

Attn: Hans P. Birle, Esg.

with a copy to:
Herring Creek Farm Landowners

Association, Inc.
P.0O. Box 2780
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Edgartown, MA 02539
with a copy to:
The Owners of the Lots:

To such addresses as may be provided by each Owner to the Association
or the address to which the real estate tax bill for such Owner’s Lot is sent
if the Owner has failed to provide any address to the Association.

To Grantee:

Edgartown Conservation Commission
Box 1065
Edgartown, MA 02538

Certificate of Estoppel.

Grantor and Grantee shall, upon demand at any time by any Owner of () a
Residential Lot, (ii) the Farm, (i) the Central and East Fields or (iv) the Beach,
furnish to such Owner a certificate in writing signed by a duly authorized officer
of Grantor and Grantee and in a form suitable to be filed of record stating whether
such Owner is in compliance with the terms and provisions of this instrument.
Such certificate shall be conclusive evidence of compliance with the terms and
provisions herein, and the signature of such officer shall be conclusive evidence
of his or her authority to sign and deliver such certificate.

Captions.

The captions herein are inserted only as a matter of convenience and for reference
and in no way define, limit or describe the scope of this instrument nor the ixm:nl
of any provisions hereof.

Waiver.

No provision contained in this instrument shall be deemed to have been abrogated
or waived by reason of any failure to enforce same, irrespective of the number of
violations or breaches which may occur.

Hazardous Material.

The applicable Owner shall hold harmless, indemnify and defend Grantee and
Grantor from and against all liabilities, penalties, costs, losses, damages,
expenses, causes of action, claims, demands or judgments, including, without
limitation, reasonable attorneys’ fees, arising from or in any way connected with
the presence or release of any hazardous material or substance of any kind on
such Owner’s respective portion of the Property. This paragraph R shall not
apply in the case of any hazardous material or substance in any manner placed on
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the Property by Grantee, Grantee’s representatives or agents, Grantor or Grantor’s
representatives or agents.

Indemnification.

Grantor, its successors and assigns agree to release, hold harmless, defend and
indemnify Grantee from any and all liabilities including, but not limited to, injury,
losses, damages, judgments, COStS, €Xpenses and fees which Grantee may suffer or

incur as a result of or arising out of the activities of Grantor or its successors and

assigns on the Property. Grantee agrees to release, hold harmless, defend and
indemnify Grantor from any and all liabilities including, but not limited to, injury,
losses, damages, judgments, COStS, Xpenses and fees which Grantor may suffer or
incur as a result of or arising out of the activities of Grantee (other than activities
by Grantee in connection with its monitoring and enforcement of the provisions of
this Conservation Restriction pursuant to the provisions of Article IV of this
Conservation Restriction).

Discretionary Consent.

The consent of Grantor and Grantee to permit certain structures, alterations or
other Improvements o1 uses, acts and activities otherwise prohibited herein may
be given under the following conditions and circumstances. If, owing to
unforeseen or changed circumstances, certain of the structures, alterations or other
Improvements Or uses, acts and activities prohibited in Article V are deemed
desirable by Grantor, Grantee and the Association (by a two-thirds (2/3) vote of
the Association), Grantor, Grantee and the Association (acting unanimously) may
give written permission for such structures, alterations or other Improvements or
uses, acts and activities, subject to the limitations herein. Such requests for
permission shall be in writing and describe the proposed structures, alterations or
other Improvements or uses, acts and activities in sufficient detail to allow
Grantor, Grantee and the Association to judge the consistency of the proposed
structures, alterations or other Improvements oI uses, acts and activities with the
purpose of this Conservation Restriction. Grantor and Grantee may give their
permission only if they determine in consultation with the Association that such
structures, alterations or other Improvements Or uses, acts and activities (i) do not
violate the purpose of this Conservation Restriction and (ii) either enhance or do
not impair any significant Conservation Values of the Property. Notwithstanding
the foregoing, Grantor and Grantee shall have no right or power to agree to any
structures, alterations or other Improvements or uses, acts and activities which
would result in the termination of this Conservation Restriction or to allow any
residences, commercial, commercial recreational, large-scale commercial
agricultural or farming or industrial structures or any commercial, commercial
recreational, large-scale commercial agricultural or farming or industrial activities
not provided for above.

Baseline Report.

The specific Conservation Values of the Property are documented in a report
prepared by The Nature Conservancy and kept on file at the offices of The Nature
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Conservancy, Grantee and the Association, which report shall be deemed
incorporated herein by this reference (the “Baseline Report™). The Baseline
Report is intended to serve as an objective information baseline for monitoring
compliance with and implementation of the terms of this Conservation
Restriction. The Owners will review and comment, if necessary, on the Baseline
Report and submit signed certificates of approval of its contents to The Nature
Conservancy and the Association, which approval shall not be unreasonably
withheld. In the event an Owner disagrees with any aspect of the Baseline Report
as presented, such Owner will provide a reasonably detailed explanation of the
reasons for such disagreement to Grantor. 'As changes to the present state of the
Property are contemplated in this instrument, the Baseline Report may be updated
by Grantor, and Grantee and the Owners will review and approve such changes in
the same manner as set forth in this paragraph T with respect to the initial
Baseline Report. Copies of any such changes or supplements to the Baseline

~Report shall be provided to Grantee.

Counterparts.

This DEED OF CONSERVATION RESTRICTIONS may be executed in several
counterparts and by each signatory on a separate counterpart, each of which when
so executed and delivered shall be an original, but all of which together shall
constitute one document.

[Signatures and Acknowledgments on Following Pages]
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IN WITNESS WHEREOF, Grantor has executed this instrument under seal as of the date

first written above.

GRANTOR:

THE NW CWCY:

By:__ = | ( : /
Name: ans 8. K
Its: , VP _

COMMONWEALTH OF MASSACHUSETTS

_&_Q_‘C_O_!K— County, ss. -1 l Y . ,2001 o

Then personally appeared the above-named OennLS 6 wol /(:rff V.P. of
The Nature Conservancy, and acknowledged the foregoing instrument to be his/her free act and
deed and the free act and deed of The Nature Conservancy, before me.
~ Notary Publi€ C,Ig;.%u; @umn

My commission expires: (7[ro / o7

ACCEPTANCE OF GRANT

The Deed of Conservation Restrictions is accepted this ___day of ,2001.

GRANTEE:

CONSERVATION COMMISSION

Byzzx\ L"O-—EL A~

Name:
Its:
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COMMONWEALTH OF MASSACHUSETTS

Dul¥ zs  County, ss. .2001

Then personally appeared the above-named A e o AW «VV\W V. C/Q«u W ~of
the Edgartown Conservation Commission, and acknowledged the foregoing instrument to be
his/her free act and deed and the free act and deed of the Edgartown Conservation Commission,

before me. .

Notary Public sme e
My commission expires: MY COMMISSION EXPIRES
MARCH:21, 2008

- APPROVAL BY SELECTMEN

We, the undersigned, being a majority of the Selectmen of the Fown of Edgartown,
Massachusetts, hereby certify that at a meeting duly held on , 2001, the Selectmen
voted to approve the foregoing Deed of Conservation Restrictions pursuant to M.G.L. Ch. 184, §

32 and M.G.L. Ch. 40, § 8C.

Selectmen

COMMONWEALTH OF MASSACHUSETTS

County, ss. , 2001

Then personally appearéd the above-named and acknowledged the
foregoing instrument to be his/her free act and deed, before me.

[
V7 Y P Ve
(;\Idotary Public™~— -
y commission expires: AUG ST 3¢ 200 /
‘
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COMMONWEALTH OF MASSACHUSETTS

County, ss. , 2001

Then personally appeared the above-named | and acknowledged the
foregoing instrument to be his/her free act and deed, before me. :

(;Idotary Public
y commission expires: AdeustT 3 (, 200/

COMMONWEALTH OF MASSACHUSETTS

County, ss. , 2001

Then personally appeared the above-named - and acknowledged the
foregoing instrument to be his/her free act and deed, before me. _ :
Notary Public —
y commission expires: A¢J ‘
Gusr 31, 200/
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APPROVAL BY THE SECRETARY OF THE
EXECUTIVE OFFICE OF ENVIRONMENTAL AFFAIRS

The undersigned Secretary of the Executive Office of Environmental Affairs of the
Commonwealth of Massachusetts hereby certifies that the grant of the foregoing Deed of
Conservation Restrictions, Herring Creek Farm, Edgartown, Massachusetts to the Conservation
Commission of the Town of Edgartown in the name of the Town of Edgartown, by The Nature
Conservancy, with respect to land located in Edgartown, Massachusetts, known as Herring Creek
Farm and described herein as the “Property,” has been approved in the public interest pursuant to
Massachusetts General Laws Chapter 184, Section 32.

Date: Secretary of the Executive Office of
Environmental Affairs of the
— - - Commonwealth of Massachusetts

»COMMONWEALTH OF MASSACHUSETTS

County, ss. , 2001

Then personally appeared the above-named and acknowledged the
foregoing instrument to be his/her free act and deed, before me.

Notary Public
My commission expires:

31
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EXHIBIT A
TO
DEED OF CONSERVATION RESTRICTIONS

LEGAL DESCRIPTION OF HERRING CREEK FARM

The land with the improvements thereon in Edgartown, Dukes County, Commonwealth of
Massachusetts, more particularly bounded and described as follows:

Being (i) Lots 70 through 108, Lot 80A, Lot 814, Lot 82A, Lot 83A, Lot 83B and Lot 84A, all

-as shown on a plan entitled “Plan of Land in Edgartown, Mass. Being a Subdivision of Lot 69,

CP 13419-14; Scale 17 =100’; June 15, 2001; Schofield, Barbini & Hoehn, Inc., Box 339, State
Road, Vineyard Haven, Mass.; Owners: James M. Hurley, Trustee of Herring Creek Farm Trust,
Certificate #5859, James M. Hurley, Trustee of Herring Creek Farm Trust, Certificate # 5746;
MYV 5023, C4-1 through C4-6” to be recorded in the Dukes County Registry of Deeds herewith
and to be registered with the Dukes County Registry District of the Land Court as Land Court
Plan 13419-15 (the “Plan™); (ii) the lot identified on Land Court Plan No. 13419A as owned by
«Albert K. Vincent” which is also shown as “Wood Lot” on a plan entitled “land in Edgartown,
Mass. Surveyed for B. Harrison Cohan, et als.; December 11, 1969; Scale: 17 = 200’/ Dean R.
Swift, Reg’d Land Surveyor, Vineyard Haven, Mass.” recorded in the Dukes County Registry of
Deeds as Edgartown Case File No. 37 (to the extent of a 2/8 tenancy in common interest), (iii)
Lot 104A on the Plan and (iv) Herring Creek Farm Lane, Butler’s Neck Road and Cove Road, all
as shown on the Plan.

Together with the benefit of rights to use Old Slough Cove Road as shown on Land Court Plan
No. 34423 A for all purposes for which streets and ways may be used in the Town of Edgartown.

There is appurtenant to a portion of the aforementibned land a right of way by necessity over the
Jand of Albert K. Vincent as shown on Land Court Plan No. 13419A.

There is appurtenant to a portion of the aforementioned land a right of way to be used as ways
are ordinarily used in Edgartown to pass and repass over Lots A and B as shown on Land Court
Plan No. 13419A. '

Together with any and all rights of way by necessity or otherwise from any portion of the Beach
as shown on such Plan to Herring Creek Farm Road or Atlantic Drive across land now or
formerly owned by Henry Foley, et al, Trustees, of the Crackatuxet Trust.

For Title References, see the following sources:

1. Certificate of Title No. 5859.

2. Certificate of Title No. 5746.

3. Deed dated October 21, 1970 and recorded in the Dukes County Registry of Deeds in

. Book 286, Page 160.

4. Deed dated December 29, 1986 and recorded in the Dukes County Registry of Deeds in
Book 464, Page 721.
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EXHIBIT B
TO
DEED OF CONSERVATION RESTRICTIONS

LEGAL DESCRIPTION OF BLUE HERON

A certain parcel of land, with the buildings thereon, situate in said Edgartown, and being shown
as Lot 2 on a plan of land entitled “Plan of Land in Edgartown, Mass;. Surveyed for Joseph W.
Yowell Et Ux; July 14, 1973; Scale 17 = 120°; Dean R. Swift, Reg’d Land Surveyor, Vineyard
Haven, Mass.” recorded Dukes County Registry of Deeds Book 265, Page 181 and being further
bounded and described as follows:

Northerly by Lot 1 as shown on said Plan, 150.60 feet; Southwesterly by land now or formerly of
Herring Creek Farm Trust, as shown on said Plan, 199.51 feet and 199.97 feet; Southeasterly by
a Right of Way (15 feet wide) as shown on said Plan, 305.75 feet; Northeasterly by land
identified as “1940 L.O.” as shown on said Plan, 228.17 feet; Northeasterly by Slough Cove
Road 1970 L.O. as shown on said Plan, 156.97 feet. ‘
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EXHIBIT C
TO
DEED OF CONSERVATION RESTRICTIONS

OPEN SPACE MANAGEMENT PLAN

The Open Space Management Plan addresses the manner in which the Private Open Space and
the Herring Creek Farm Open Space will be preserved and protected within the project
development at Herring Creek Farm. The Open Space Management Plan may be amended from
time to time by agreement among Grantor, Grantee and the Association. Representatives of
Grantor, Grantee and the Association shall meet at least annually to discuss the results of the
Open Space Management Plan over the preceding year and the goals and objectives under the
Open Space Management Plan for the coming year, including any plans for prescribed burning.

Existing Conditions

As a working farm, Herring Creek Farm offers expansive open space. In addition to the open
agricultural land, the site contains a variety of open spaces such as beach, dunes, thickets and wet
meadow.

Existing vegetation is illustrated in Figure 1
Post-Development Condition and Mitigation

Approximately 85 percent of the existing open space will remain post-development. The areas
consisting of the East Field and the Central Field will be used for the following activities, the
precise locations for which activities will be determined by The Nature Conservancy after further
analysis: the restoration and management of pative grasslands and other natural communities,
natural community management, rare species protection, ecologically compatible agricultural,
horticultural, silvicultural and farming activities and educational programs intended to promote a
greater understanding of conservation, agriculture and farming issues including, without
limitation, crop, hay and flower production, cultivation and harvesting and grazing and pasturage
for livestock (with the express, prior, written permission of the Owner of the East Field with
respect to grazing and pasturage for livestock in the East Field) and grazing of privately-owned
horses in the Central Field. The Beach and dune system will remain undeveloped and will be
managed by the Association in conjunction with The Nature Conservancy in a manner that does
not adversely impact the Conservation Values of the Property. All of such open space is subject
1o a non-exclusive easement set forth in that certain Amended and Restated Declaration of
Covenants, Restrictions and Easements, Herring Creek Farm, Edgartown, Massachusetts (the

« Amended Declaration™), recorded and filed by Grantor simultaneously with the Conservation
Restrictions, which easement permits outdoor Tecreational activities to the extent permitted by
subparagraph 4 of paragraph A of Article VI. The unique visual quality of the farm as unbroken
open space (existing and proposed) is maintained by the development plan.

Uncontrolled access to the Beach and dune system, Crackatuxet Cove and Edgartown Great

Pond will be discouraged due to the sepsitive, fragile nature of this landform and the presence of
rare species. Existing access to the Beach system and ponds will not be changed, except that the

1
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way to the Beach may be relocated in a manner consistent with the purpose of this Conservation
Restriction.

Plan

The Plan, as revised, establishes the location of rights-of-way and roadways, and the
Development Envelope Plan establishes the location of the Private Open Space and the
Development Envelopes within which (i) one (1) detached single-family residence, related
facilities, and landscaping are permitted on each Residential Lot, (ii) residential, agricultural and
farming structures, related facilities (accessory to natural community management, agricultural,
horticultural or silvicultural uses and educational programs intended to promote a greater
understanding of conservation, agriculture and farming issues) and landscaping are permitted on
the Farm, (iii) a horse barn is permitted on the Central Field and (iv) a barn is permitted on Lot J.

Development Envelopes are designated as to size and located on the Development Envelope
Plan. The sewage disposal location and water well location may be in an area outside the
Development Envelopes, and in some cases may 0ccur on separate lots. Inno event shall the
sewage disposal occur on the East Field or on the Beach. Such sewage disposal and water wells
are permitted on the Central Field, provided Grantee shall have determined and confirmed in
writing that such sewage disposal and water wells shall not adversely impact the agricultural use
of the Central Field or the conservation use or the water quality and health of Edgartown Great
Pond or Crackatuxet Cove. , ’

Roadways/Driveways

The Plan, as revised, establishes right-of-way and roadway locations, such as the the ways shown
as Herring Creek Farm Lane, Butler’s Neck Road, Cove Road, “30' Way”, “15' Way”, “Way (8
. wide)” and the “Way” on the Plan, the “Way (15.00 Wide)” shown on Land Court Plan No.
13419X, the “Way (30.00 ft. wide)”, the “Way 30 ft. wide”, the “Way (40 fi. wide)”, the “Way
(8 fi. wide)”, the “Way”, the “Way (15 ft. wide)”, all as shown on Land Court Plan No. 34423A,
the “Way” shown on Land Court Plan No. 13419-2, asthe same may be relocated in a manner
consistent with the purpose of this Conservation Restriction, and the way to the Beach, as the
same may be relocated in a manner consistent with the purpose of this Conservation Restriction.
New roadways shall be approximately 10 foot traveled width with three foot shoulders. Existing
paved roadways, driveways and parking areas may be maintained as such or may be resurfaced
in the manner of a new roadway as described below, but any new roadways and driveways shall
be constructed in a manner substantially similar to existing roadways, except that no new
roadways, driveways or parking areas will be paved with any impervious surface, but will be
constructed as follows:

Each new road shall be cut in, the topsoil and grass removed from the site, screened
hardener put in place so as to build the subgrade up slightly above the existing road
edges, and six inches (6”) of brown dense mix added to cap off the hardener. The new
roads shall be plus or minus eleven feet (1 1°) wide and would be crowned, compacted
with a ten-ton roller, and have turnouts. Gravel shall not be used in the construction or
maintenance of the new roads. :

At Jeast one turnout will be provided where horizontal site distance is less than 200 feet or at the
discretion of the Edgartown Planning Board. ‘ ’
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‘Any Lots to be served by Town water to be installed underground in the roadway shoulders.

Utilities, including, without limitation, electricity, telecommunications and gas, to be installed
underground in roadway shoulders. Sewer pipes will be constructed beneath the roadways, or
traveled way of the roads, within the Subdivision. ‘

Location of driveways will be set from right-of-way to Development Envelope and will be
Jocated so as to reduce impact on the thicket. Driveways shall be 10 feet wide and constructed of
natural sand or stone or finished with a permeable surface, except that existing paved driveways
may remain as such. ‘

Where residences are sited in clusters and/or can be served by a shared drive, a common drive
and compatibly arranged garages are required, except that Blue Heron and the Farm shall not be
required to share a driveway.

Parking will be permitted along the shoulder of the site roads only in designated locations.
Intent of the Management Plan

It is the intent of the plan for development of Herring Creek Farm, as provided for in this
instrument, that the environment for wildlife and plant diversity on and around the farm property
not be adversely impacted. It is also the intent that the visual character of Herring Creek Farm
with its open sweeps of landscape be maintained, that the ability to maintain farm uses be
achieved, and that trees and fences be used to frame the open space, to create visual boundaries
and privacy around the structures or other improvements on the Lots or around the Lots and to
integrate structures into the land.

The Open Space Management Plan for those areas not included in Development Envelopes and

~ roadways accomplishes the intended outcomes through two basic management strategies. First,

those areas consisting of wetland, woodland and beach will be preserved largely in their entirety
as open space and habitat. Second, those areas currently in fields will be largely maintained in
open space as grassland, agricultural, farming or other conservation uses.

The open space in the Central Field and the East Field will be devoted to the restoration and
management of native grasslands and other natural communities, protection of rare species,
conservation, agricultural and farm uses and activities intended to promote a greater
understanding of such uses, including, without limitation, crop, hay and flower production,
cultivation and harvesting and grazing and pasturage for livestock in the Central Field and the
East Field (with the express, prior written permission from the Owner of the East Field) and
grazing of privately-owned horses in the Central Field. Both such fields are subject to a non-
exclusive easement set forth in the Amended Declaration, which easement permits outdoor
recreational activities to the extent permitted by subparagraph 4 of paragraph A of Article VI;
provided such outdoor recreational activities do not interfere with those areas of the Central Field
dedicated from time to time to agricultural use and, with respect to the East Field, are limited to a
perimeter trail to be established by the Owner of the East Field, the use of which perimeter trail
may be restricted by the Owner during the Owner’s use of prescribed burning thereon. Another
type of field open space, transitional areas, are located primarily in the Private Open Space and
will be either maintained in meadow grasses or allowed to succeed over time to a more thicket-
like condition.

GSDocs-991364-17

1086



Management Strategy

The following are the essential characteristics of the management strategy for each of the land

arcas.

1. Wetlands - areas bordering and including the fresh water ponds, salt marsh along the
edge of Edgartown Great Pond and Crackatuxet Cove, and wet thickets. :

Access to edges will be limited to the Owner of the Lot.

Access to Great Pond and Crackatuxet Cove is limited by rules and regulations
related to use and access to the Pond adopted by the Town of Edgartown, the
Martha’s Vineyard Commission and the Commonwealth of Massachusetts, and in
effect as of July 20, 1998.

Operation and maintenance of sluiceway will be coordinated with the Town, which
maintenance may include, without limitation, the removal of Invasive Plant Species,
such as Phragmites and Purple Loosestrive.

9. Beach and Dune - areas along the ocean front shall be managed by the Association in

conjunctio

n with The Nature Conservancy in a manner that does not adversely impact the

Conservation Values of the Property.

No motorized vehicles on the Beach south of the Sluiceway, except for security,
emergencies, The Nature Conservancy’s or the Association’s beach management
activity, or municipal maintenance and dredging of the Sliiceway and the breach
between Edgartown Great Pond and the Atlantic Ocean and only in a manner that
does not adversely impact the Conservation Values of the Property. To the extent
necessary to preserve or abate damage t0 the dunes, points of access across primary
dunes will be posted by the Association in consultation with The Nature
Conservancy; however, every reasonable effort will first be made to communicate
this information by other means, including orally, by posting near any parking area
for the Beach designated by the ‘Association on a sign not to exceed 1 % sq. ft., or by
written communication at the address of record for each Owner.

So-called “roll-up” wooden walkways (where appropriate to avoid or abate damage to
dunes) and sluiceway bridges to Beach will be provided. Walkways will be
seasonally removable and relocatable in response to nesting shorebird activity.

Interpretive signage will be provided that focuses on protecting sensitive areas;
however, every reasonable effort will first be made to communicate this information
by other means, including orally, by posting near any parking area for the Beach
designated by the Association on a sign not to exceed 1 %2 sq. ft., or by written
communication at the address of record for each Owner.. :

Beach manicuring, such as raking, will be prohibited.
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3.

4,

5.

L

The nesting and feeding habitat of shorebirds will be managed, including the
monitoring of breeding activity and protection of nests; provided, however, such
protection shall in no event prevent access to the Beach by those entitled thereto.

0Oak Woodland - north of entry road and Central Fields.

Natural succession will be allowed, including non-removal of blowdowns. Selective
cutting is allowed on the Property by (a) the Owners when such cutting is required to
(i) clear such vegetation to allow for construction permitted hereunder within their
respective Development Envelopes, (ii) clear such vegetation from locations where it
poses a threat to the dwellings, other structures or other improvements on their
respective Lots, (iif) preserve views and selectively clear views (with the written
approval of Grantee), including, without limitation, the creation of fifteen degree
(15°) view channels on their respective Lots (with the written approval of Grantee),
and (iv) make trails for horseback or bicycle riding or pedestrian access to or through
their respective Lots in a manner that is consistent with the terms and provisions of
this instrument and (b) by The Nature Conservancy with respect to the Herring Creek
Farm Open Space or by the Owners in consultation with The Nature Conservancy
with respect to their respective Private Open Space and Development Envelopes
when such cutting is required to (i) manage rare species habitat, (ii) manage native .
grassland and other natural communities, (iii) remove Invasive Plant Species, and (iv)
maintain the viewshed from Herring Creek Road across the East Field to the Farm.

wildlife diversity will be promoted.

Shrub Thickets - between fields and wetlands.

Selective cutting is allowed on the Property by (a) the Owners when such cutting is
required to (i) clear such vegetation to allow for construction permitted hereunder
within their respective Development Envelopes, (ii) clear such vegetation from
Jocations where it poses a threat to the dwellings, other structures or other
improvements on their respective Lots, (iii) preserve views and selectively clear
views (with the written approval of Grantee), including, without limitation, the
creation of fifteen degree (15°) view channels on their respective Lots (with the
written approval of Grantee), and (iv) make trails for horseback or bicycle riding or
pedestrian access to or through their respective Lots in a manner that is consistent
with the terms and provisions of this instrument and (b) by The Nature Conservancy
with respect to the Herring Creek Farm Open Space or by the Owners in consultation
with The Nature Conservancy with respect to their respective Private Open Space and
Development Envelopes when such cutting is required to (i) manage rare species
habitat, (i) manage native grassland and other natural communities, (iii) remove
Invasive Plant Species, and (iv) maintain the viewshed from Herring Creek Road
across the East Field to the Farm.

Natural succession of thickets will be encouraged. Wildlife tunnels will be provided
under drives where necessary to allow wetland access for fossorial species.

Hedgerows
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e Allowed to provide screening and definition of the Private Open Space.

e Indigenous species of native Vineyard genetic stock will be selected.

e A plant materials list for hedgerow areas shall be submitted to and approved in
writing by Grantee prior to installation.

6. Transitional Areas - smaller units of land in the Private Open Space will be either
meadow grass or natural succession.

e Grasses, wildflowers, eastern red cedars and plants of native Vineyard genetic stock
will be planted. '

o Areas will be allowed to succeed naturél}y or will be mowed.
7. Restoration and Agriculture (Central Field, East Field and the Farm)
e Restoration and management of native grasslands and other natural communities.

e Groundwater will be protected by elimination and, with respect to the East Field,

exclusion of crops requiring fertilization. Use of synthetic fertilizers is prohibited.
e Management will be coordinated by The Nature Conservancy.

é e Agriculture, farming or other conservation uses, such as natural community
management, ecologically compatible agricultural, horticultural, silvicultural and
farming activities and educational programs intended to promote a greater
understanding of conservation, agriculture and farming issues including, without
limitation, crop, hay and flower production, cultivation and harvesting and grazing
and pasturage for livestock on the Central Field, the Farm and the East Field (with the
express, prior, written permission of the Owner of the East Field) and grazing of
privately-owned horses on the Central Field.

&
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EXHIBIT D

TO

DEED OF CONSERVATION RESTRICTIONS

INVASIVE PLANT SPECIES

WIDESPREAD AND INVASIVE

Ailanthus altissima (Mill.) Swingle
Alltaria petiolata (Bieb.) Cavara & Grande
Berberis thumbergii DC.

Celastrus orbiculatus Thunb.
Centaurea biebersteinii DC.
Euphorbia cyparissias L.

Frangula alnus Mill.

Hesperis matronalis L.

Lonicera xbella Zabel

Lonicera Morrowii A. Gray

Lythrum salicarla L.

Nasturtium officinale R. Br.
Phragmites australis (Cav.) Trin.
Polygomun cuspidatum Sieb. & Zucc.
Rhamunus cathartica L.

Robinia pseudoacacia L.

Rosa muitiflora Thumb.

Tussalogo farfara L.

Vincetoricum nigrum (L.) Moench.

RESTRICTED AND INVASIVE
Aegopodium podagraria L.

Ampelopsis brevipedunculato (Maxim.) Trautv.

Butomus umbellatus L.

Cabomba caroliniana A. Gray
Cardarnine impatiens L.

Elaegnus umbellata Thumb.
Euonymus alatus (Thumb.) Sieb.
Glyceria maxima (Hartman) Holmburg
Iris pseudacorus L.

Lepidium latifolium L.

* Lonicera japonica Thumb.

Lystmnachia nummularia L.

Lystmachia vulgaris L.

Microstegium vimineum (Trin.) A. Camus
Myriophyllum heterophylhan Michx.
Myriophyllum spicatum L.

Potamogeton crispus L.

GSDocs-991364-17

Tree-of-heaven
Garlic Mustard
Japanese Barberry
Asiatic Bittersweet
Spotted Knapweed
Cypress Spurge
European Buckthorn
Dame's Rocket
Bella Honysuckle
Morrow’s Honeysuckle
Purple Loosestrife
Watercress
Common Reed
Japanese Knotweed
Buckthorn

Black Locust
Multiflora Rose
Coltsfoot

Black Swallow-wort

Goutweed
Porcelain Berry
Flowering-rush
Fanwort

Autumn Olive

Winged Euonymus
Tall Mannagrass
Yellow Iris

Tall Pepperwort
Japanese Honeysuckle
Moneywort

Garden Loosestrife
Japanese Stilt Grass
Variable Water-milfoil
European Water-milfoil
Crispy-leaved Pondweed

4
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Rubus phoentcolasias Maxim.
Trapa natans L.
Vincetoxicum rossicum (Kleo.) Barb.

POTENTIALLY INVASIVE
Acer ginnala L.

Acer platanoides L.

Acer pseudolplatanas L.
Acorus calamus L.

Aira caryophyllea L.

Allium vineale L.

Alnus glutinasa (L.) Gaertner
Amorpha fruticosa L.
Athraxon hispidus (Thumb.) Makino
Berberis vulgaris L.

Bronus tectorum L.
Calltriche stagnalis Scop.
Carex kobomugi Obwi
Catalpa bignonioides Walter

'Catalpa speciosa Warder

Cirshan avrense (L.) Scop.
Cirsium palustre (L.) Scop.

Cycloloma atriplicifolium (Spreng.) Coult.

Cyrisus scoparius (L.) Link

Datura stramonium L.

Deschampsia caespitosa (L.) Beauv.
var. parviflora (Thuil.) Richter

Egeria densa Planchon

Elaegnus angustifolia L.

Elsholtzia ciliata (Thumb.) Hylander

Epilobium hirsutum L.

Euphorbia esula L.

Froelichia gracilis (Hook.) Moq.

Geranium nepalense Sweet

Glechoma hederacca L.

Humulus japonicus Sieb. & Zucc.

Hydrilla verticiliata (L.£) Royle

Hydrocharis morsus-ranae L.

Impatiens glandulifera Royle

Kochia scoparia (L.) Schrader

Ligustrum obtrusifolium Sleb. & Zucc.

Ligustrum ovalifollum Hassk.

Ligustrum vulgare L.

Lonicera maackii (Rupr.) Maxim.

Lonicera tatarica L.
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Wineberry
Water Chestnut
Swallow-wort
Bamboo
Horseradish
Mint

Amur Maple

Norway Maple
Sycamore Maple
Sweet Flag

Silver Hairgrass

Wild Garlic :
European Black Alder
False Indigo

Barberry
Dropping Brome-grass

Southern Catalpa
Northern Catalpa
Canada Thistle
Marsh Thistle
Winged Pigweed
Scotch Broom
Jimsom-weed

Tufted Hairgrass
Brazilian Water-weed
Russian Olive
Elsholtzia

Hairy Willow-herb
Leafy Spurge
Cottonwood
Nepalese Crane's-bill
Gill-over-the-ground
Japanese Hops
Hydrilla

European Frog's bit

Summer Cypress
Border Privet
California Privet
European Privet

Amur Honeysuckle
Tatrarian Honeysuckle

2
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Lanicera xylosieum L.
Lychnis flos-cululi L.
Marsilea quadrifolia L.
Miscanthus sinensis Anderss.
Myosotis scorpioides L.

Myriophyllum acg. ...ium (Vell.) Verdc.

Najas minor Allions

Nelumbo lutea (Willd.) Pers.
‘Nymphoides peltata (Gmel.) Kumtze
Ornithogalum umbellatan L.
Paulownia tomentosa (Thumb.) Steudel
Phalaris arundinacea L.

Poa compressa L.

Polygonum cespitasum Blume
Polygonum perfoliatum L.

Populus alba L.

Pueraria lobata (Willd.) Owhi
Rammculus ficaria L.

Rumex acetosella L.

Senecio jacobea L.

Silphium perfoliatum L.

Solanum dulcamara L.

Valeriana officinalis L.

T,
. Veronica beccabunga L.

European Fly-honeysuckle
Ragged Robin

Water Shamrock
Eulalia

Forget-me-not
Parrotfeather

Eutrophic Water-nymph
American Water Lotus
Yellow Floating Heart
Star of Bethlehem
Empress-tree

Reed Canary-grass
Canada Blue-grass

Mile-a-Minute Vine
White Poplar
Kudzu-vine

Lesser Celandine
Sheep Sorrel

Stinking Willie, Tansy Ragwort

Cup-plant

Climbing Nightshade
Garden-heliotrope
Brooklime

ADDITIONAL POTENTIALLY INVASIVE TAXA

Azolla caroliniana Willd.
Eichhornia crassipes (Mart.) Solms-Laub.
Pistia stratiates L.

Eastern Mosquito Fern
Water Hyacinth
Water Lettuce

Suggested for inclusion but in need of supporting documentation: |

Eragrostis curvula (Sohrader) Nees
Lespedeza cuneata (Dumont) G. Don
Phellodendron japonicum Maxim
rosa rugosa Thumb.

Taxus cuspidata Sieb. & Zucc.
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Weeping Love-grass
Cork-tree

Japanese Rose
Japanese Yews
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EXHIBIT E

TO

DEED OF CONSERVATION RESTRICTIONS

HERRING CREEK FARM LOT NUMBERS

Lot Subdivision Plan* Plan Consolidation Plan
Farm 1 and 33 71 & 103 1
A 2 72 2
B 3 73 3
C 4 74 4
D 59 75-79 5
E-1 10 80+80A 6.B
E-2 11-12 81+105+81A+82+106+82A 6.A
F 13-15 83+83A+83B+84+107+108 7
+84A+85
G - 16-17 86-87 8
H 18-20 88-90 9
1 30-31 100-101 10
J 32 102
. (part of East Field) .
K 29 99
- (part of Central Field)
| Central Field 21-28 91-98
East Field East Field 70
" Beach ” Beach 104+104A
Blue Heron | John H. Wallace Et. AL John H. Wallace Et. AL

*That certain definitive subdivision plan entitled

“Herring Creek Farm, Edganowm

Massachusetts” by Sasaki Associates, Inc., 64 Pleasant Street, Watertown, MA 02172, Project
No. 71800 and Schofield, Barbini & Hoehn, Inc., 97 State Road, Vineyard Haven, MA 02568,
dated July 23, 1999 (the “Subdivision Plan”), which Subdivision Plan was approved by the
Edgartown Planning Board and the Martha’s Vineyard Commission and recorded with the
Registry as Edgartown Case File No. . See Stipulation and Agreement by and between
Stuart R. Johnson, Trustee of Herring Creek Farm Trust, Stuart R. Johnson, Trustee under
Declaration of Trust dated April 26, 1976 and The Nature Conservancy to be recorded and

registered herewith.

(""‘\
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EXHIBIT F
TO
DEED OF CONSERVATION RESTRICTIONS

LEGAL DESCRIPTION OF THE LOT B EXCLUDED AREA

The Lot B Excluded Area shall mean the portion of Lot B which is bounded and
described as follows: beginning at the corner where the northwesterly boundary of Lot C meets
the southwesterly boundary of Lot B; thence running northeasterly along said northwesterly
boundary of Lot C for a distance of 85 feet; thence turning at a right angle to the northwest and
running northwesterly for a distance of 150 feet; thence turning at a right angle to the southwest
and running southwesterly for a distance of 45 feet; thence turning at a right angle again to the
northwest and running northwesterly for a distance of 200 feet; thence turning at a right angle
again to the southwest and running southwesterly to the southwesterly boundary of Lot B (i.e.,
the common boundary with the M. Cohan Land); and thence tuming to the southeast and running
southeasterly along said common boundary a distance of 380 feet more or less to the point of
beginning. '

GSDocs-991364-17

1094



C

CHOATE, HALL & STEWART
MEMORANDUM
To: Hans P. Birle, Esq.

cc: Roger Bamford
Kenneth Glusman, Esq.

From: Frank Giso III, PC

Date: QOctober 18, 2001

Re: Status of Negotiations with Herring Creek Acquisition Company Regarding “Tax
Make-Whole Payment” :

The basic deal between The Nature Conservancy (“TNC”) and Herring Creek
Acquisition Company (“HCAC”) is that TNC will cover any tax liability incurred by HCAC as a
result of TNC’s having conveyed Lots 2 and 3, Blue Heron and Sanderling (collectively, the
“Conveyed Lots”) to HCAC for no consideration, but subject to the further agreement that TNC
will receive a credit against the “tax make-whole payment” (the “TMW Payment”) to reflect the
charitable deductions that HCAC will be able to pass through to its members based upon HCAC
having made a bargain sale gift to TNC (the “Bargain Sale Gift”) of some portion of the
“preemptive rights” under the so-called 1969 Agreement. Currently, there is a $3,299,000 (plus
some amount of accrued interest) escrow account (of which Dan Gleason of Nutter, McClennan
& Fish and I are the co-escrow agents) to cover the TMW Payment.

Calculation of TMW Payments Prior to Giving Any Effect To Bargain Sale Gift.

HCAC and TNC have agreed that (a) the federal tax component of the TMW Payment
will be calculated by multiplying the fair market value (“FMV”) of the Conveyed Lots by .2 and
then dividing that product by .8 and (b) the state tax component of the TMW Payments will be
calculated by multiplying the FMV of the Conveyed Lots by .05 and then dividing that product
by .95. Bob LaPorte of Meredith & Grew provided a real estate appraisal which states that the
FMYV of the Conveyed Lots is $6,375,000. Using this FMV and the agreed upon formula, the
TNW Payment before giving any effect to the Bargain Sale Gift would be as follows:

Federal Component: $6,375,000x .2+ .8= 1,593,750.00
State Component: $6,375,000x .05 +.95 = 335,526.00
Total TMW Payment: $1,929,276.00
3325318v1
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Status of Negotiations with Herring Creek Acquisition Company Regarding Tax "Make-Whole-
Payments" '
Memorandum

October 18, 2001

"Page 2

Calculation Of Bargain Sale Gift

The first step in establishing the Bargain Sale Gift is establishing an FMV for the
“preemptive rights”. Bob LaPorte has appraised the “preemptive rights” at $14,000,000 and a
second appraiser, David Witwer (Appraisal/Economics, Inc. in Chicago, Illinois) has also
concluded that the “preemptive rights” are worth at least $14,000,000 (although Witwer
employed a dramatically different methodology for his valuation than did LaPorte who
established that value on more or less a real estate appraisal analysis). HCAC has indicated that
it is willing to agree that the “preemptive rights” have a value of $14,000,000. Thus, the Bargain
Sale Gift will equal $14,000,000 minus the total consideration received by HCAC from TNC in
connection with TNC’s acquisition of the “preemptive rights”. After a fair amount of debate and
discussion between Ken Glusman and I on behalf of TNC and Karl Fryzel and Dan Gleason on
behalf of HCAC, the current positions of the respective parties regarding the calculation of the
Bargain Sale Gift are set forth on the attached Chart 1. ’

The Bargain Sale Gift amount in the TNC column on Chart 1 will obviously increase as
the TMW Payment is decreased to reflect the credit for the Bargain Sale Gift (although my
algebra skills are far too limited to include any detail in this memo as to exactly how the variable
for the TMW Payment and the variable for the Bargain Sale Gift figure are finally brought into
equipoise with one another). Based on the current statements made by Fryzel and Gleason, they
and HCAC have determined that the Bargain Sale Gift amount is more or less $1,000,000 and so
it would appear that Fryzel and Gleason would simply adjust one of the other items in the HCAC
column on Chart 1 (most likely the “enhancement” value item) to offset any reduction in the
TMW Payment line item so as to maintain a bottom line Bargain Sale Gift calculation of roughly
$1,000,000.

Applying Credit For Bargain Sale Gift To The TMW Payment

There also seems to be some disagreement between TNC and HCAC as to how the credit
for the Bargain Sale Gift is reflected in the TMW Payment. TNC takes the position that the total
arnount of the Bargain Sale Gift should be deducted from the FMV for the Conveyed Lots prior
to calculating the federal tax component of the TMW Payment. The reference in the Agreement
between TNC and HCAC that the tax savings for the gift would be “calculated on the basis of a
presumed federal tax rate of 20%” was meant to show that the tax savings would be deemed to
parallel the capital gain rate of 20% that would be applied to the overall transaction as a capital
transaction (and would not be based on the actual tax savings to those members of HCAC who
would be using their share of the charitable deduction against income that was taxed at a rate
significantly higher than 20%). Since there is no charitable deduction available against state
income taxes in Massachusetts (and it was the Massachusetts capital gain rate that was used to
calculate the state component of the TMW Payment), there was no corresponding credit to the
state component of the TMW Payment calculation. HCAC contends that the credit for the
Bargain Sale Gift should simply be 20% of the Bargain Sale Gift amount and nothing more; that
is, there should be no “gross-up” for the savings even though the credit is being applied against a
“grossed-up” tax payment on the other side of the equation. The net result of HCAC’s position

3325318vl
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Status of Negotiations with Herring Creek Acquisition Company Regarding Tax "Make-Whole-
Payments"

Memorandum

October 18, 2001

Page 3

is that TNC only gets a $20,000 credit for each $100,000 of Bargain Sale Gift even though TNC
made a federal component TMW Payment of $25,000 per $100,000 of FMV for the Conveyed
Lots. The logic of this position totally escapes me, but this nevertheless seems to be what Fryzel
and Gleason are saying. '

Conclusion

Based on all of the foregoing, TNC would say that the TMW Payment should be

* approximate $1,400,000 as shown in the TNC calculations set forth on the attached Chart 2 and

HCAC would say that the TMW Payment should be approximately $1,730,000 as shown in the
HCAC calculations set forth on the attached Chart 2.

3325318vl
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Privileged and Confidential

April

;24,2001

Stuart R. Johnson, Trustee, Herring Creek Farm Trust (the “Trust”)
c/o General Investment & Development Co. '

600 Atlantic Avenue - Suite 2000

Boston, MA 02210

Dear Mr. Johnson:

The purpose of this letter is to confirm your intentions with regard to certain gifts which
you hope to arrange in favor of The Nature Conservancy (“TNC”) to be made by certain persons
and entities affiliated with you, as Trustee w/d/t dated October 21, 1970, and recorded in the
Dukes County Registry of Deeds in Book 281, Page 158 and Book 286, page 158, as amended
by Certificate of Amendment of Trust dated May 11, 1971, and recorded in the Dukes County
Registry of Deeds in Book 290, Page 558 and Book 291, Page 580 and registered in the Dukes
County Registry District Office of the Land Court as Miscellaneous Document No. 962.

1. Source of Funding for TNC.

As you know, we have executed and delivered to you the “Definitive Agreement
Regarding Herring Creek Farm, Edgartown, Dukes County, Massachusetts”, of even date
herewith, between TNC as Purchaser and the Trust as Seller (the “Purchase Agreement”). You
understand that TNC plans to raise cash from its own sources (i.e., sources other than the
“Wallace Family Donors” and “Land Donors”, both defined below) for payment of the Purchase
Price under the Purchase Agreement. TNC expects this cash will be raised through some
combination of gifts, loans and re-sales of various portions of Herring Creek Farm. However, if
the Purchase Price under the Purchase Agreement exceeds $45,500,000, TNC will request the
Trust and related parties to consider making the gifts described below. /

2. Gifts. /

(a) We understand that you hope to encourage the owners (the “Land
Donors”) of those parcels of land shown and identified on Exhibit A (the “Existing Plan”) as the
“Blue Heron Parcel”, the “Moore Beach Parcel” and the “Sliver Parcel” to make gifts of those
parcels to TNC or any other not-for- profit assignee or designee of TNC under Purchase
Agreement, and that you acknowledge that in the event that you are unable to arrange such gifts,
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Stuart R. Johnson, Trustee, Herring Creek Farm Trust
April 10, 2001
Page -2-

the absence of those gifts shall not precludé TNC from waiving the condition in the Purchase
Agreement relating to such gifts and closing in the absence of some or all of such gifts.

(b)  We understand that that you also hope to encourage certain individuals in
the Wallace family (the “Wallace Family Donors™) to make, on or before June 15, 2001, gifts of
cash or other assets having a value (when made and at all times thereafter) of at least $9,500,000
to TNC, in order to assist TNC in achieving the goal of preserving large areas of farmland on
Martha’s Vineyard or Nantucket as designated (the “Designated Property”), and that such gifts
are to be evidenced initially by a charitable pledge agreement accompanied by a promissory

" note. The promissory note is to be interest free and is to be payable at the time of the closing on

the acquisition of the Designated Property. In the event that the promissory note is not paid at
the time of a closing on the Designated Property (so that the note has been converted to
immediately available cash on or before such closing date), the promissory note shall be
enforceable against the Wallace Family Donors in the courts of the Commonwealth of
Massachusetts, unless a bargain sale gift is made by the Trust pursuant to (c) below. In the event
that the Designated Property is some or all of Herring Creek Farm, then the amount of any
promissory note delivered to TNC and not so paid at such closing of such Designated Property
shall be credited against the Purchase Price under the Purchase Agreement. In the event that a
closing on such Designated Property does not occur on or before December 31, 2001, the
charitable pledge agreement and the promissory note are to be returned to the Wallace Family
Donors.

(©) We further understand that you agree that, in the event (i) that the
Purchase Price under the Purchase Agreement is greater than $55,000,000, and TNC is unable to
raise the additional amount needed from the Wallace Family Donors or (ii) the Wallace Family
Donors fail to make some or all of the $9,500,000 in gifts contemplated by (b) above, the Trust
will make a bargain sale gift of any Shortfall (defined below). “Shortfall” shall mean the amount
equal to (i) the Purchase Price under the Purchase Agreement minus (ii) the total of (A)
$45.500,000 plus (B) the total of cash gifts actually funded by the Wallace Family Donors plus
(C) any credit against the Purchase Price received by TNC for promissory notes delivered by
Wallace Family Donors but not funded with cash by the closing under the Purchase Agreement.

3. Effect_of Bargain Sale Gift on TNC’s Requirements regarding Approval of
Appraisal Under Purchase Agreement.

If the Trust does elect to make a bargain sale gift of some portion of the Herring Creek
Farm, then for purposes of TNC’s approval rights under Section 3.1(k) of the Purchase
Agreement, TNC will review and approve the appraisals for Herring Creek Farm based on the
figure that represents the actual net cash price to TNC rather then based upon the full fair market
value stated in the Trust’s appraisal. For example, if the Trust’s appraisal indicated a fair market
value figure of $70,000,000 and the Trust had elected to make a bargain sale gift in the amount
of $15,000,0000, then TNC would evaluate the appraisal to ensure that TNC and its Board were
satisfied that the fair market value of Herring Creek Farm was at least $55,000,000 (rather than
the higher $70,000,000 figure) and would grant or withhold their approval of the appraisal on
that basis. However, in the event the Trust elects to make a bargain sale gift of any portion of

2
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Herring Creek Farm, the deed delivered to TNC would have to state a figure no higher than the
actual cash (plus purchase money note and mortgage) being paid by TNC to the Trust as part of
the purchase transaction and, although TNC will execute a Form 8283 to acknowledge receipt of
a gift, TNC will not endorse, either directly or indirectly, the dollar value of the bargain sale gift
component of the transaction.

4. Conditions to the Gifts.

We further understand that the possibility of these gifts is hindered by certain legal
complications which must be addressed prior to the making of any such gifts, to wit, satisfaction
of the conditions enumerated in Section 3.3 of the Purchase Agreement (other than the condition
(stated in Section 8.3(a) of the Purchase Agreement and incorporated by refencereference into
said Section 3.3) regarding payment of any portion of the Purchase Price in excess of
$44,500-00;44,500,000, which amounts TNC will only be able to pay to the extent of the actual
gifts received from the Wallace Family Donors).

5. Warranties.

TNC hereby warrants that if it is to receive a gift as herein contemplated, it presently is,
and will be as of the date of any such gift, an organization qualified as tax exempt under Section
501(c)(3) of the Internal Revenue Code.

6. Remedies.

The Trust agrees that if (a) the gifts contemplated by subparagraph 2(a) above do not
occur by reason of any refusal by a Land Donor to make such a gift even though all of the
conditions in paragraph 4 have been satisfied, and such refusal or failure is the sole cause of the
inability of TNC to close the transactions contemplated by the Purchase Agreement or (b) all of
the gifts contemplated by subparagraph 2(b) above do not occur by a reason of a refusal of the
Wallace Family Donors to make such a gift even though all of the conditions in paragraph 4
above have been satisfied and the Trust does not make a bargain sale gift of the Shortfall as
provided in 2(c) above, then at TNC’s election the Trust shall refund the Deposit under the
Purchase Agreement and pay to TNC, a break-up fee in the amount of $3,000,000. If TNC elects
to collect the break-up fee, payment of such break-up fee and refund of the Deposit shall be in
lieu of all other remedies at law or in equity on the part of TNC, its heirs, successors, legal
representatives and assigns. If TNC elects not to collect the break-up fee, TNC shall be entitled
to seek specific performance of the obligations to consummate the transactions contemplated
herein and in the Purchase Agreement. ’

7. Miscellaneous.

The Trust agrees that if a gift i§‘ made to TNC of the Blue Heron Parcel, the Trust
will take such steps as are necessary to ensure that the septic system for the Blue nggn

Parcel has been properly inspected and is in compliance with all relevant requirements of
Title V (310 CMR 15.00 et seq.). Further, TNC understands that any gift of the Blue

3.
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Heron Parcel may be made subject to a lease in favor of Mary Eberle for the period from
June 16, 2001 through September 15, 2001 for a total rental of $25.593 (plus a security
deposit of $1,000

8. Non-Binding Nature.

The parties agree that the terms of the Confidentiality Agreement entered into by and
among the parties as of December 11, 2000, a copy of which is attached hereto as Exhibit B, are
incorporated herein by this reference as though fully set forth. It is acknowledged that this letter
of intent is not, is not intended to be and is not to become binding on the Land Donors, the
Wallace Family Donors, or you, and that the only binding effect which this letter of intent is to
have is that the acknowledgments made by you in paragraph 2, the warranties made by TNC in
paragraph 5 and the remedies committed to by you in paragraph 6 are to be final and binding
upon execution hereof.

THE NATURE CONSERVANCY
By:
Name:
Its:
Agreed and Accepted:
April 524, 2001
HERRING CREEK FARM TRUST
By:
Stuart R. Johnson
Trustee, but not individually
-4-

1103



-

MEREDITH & GREW ¢« ONCOR INTE(RNATIONAL

160 FEDERAL STREET, BOSTON, MA 02110-1701 «617-330-1000 « FAX: 617-330-8130

SUMMARY APPRAISAL REPORT

BLUE HERON, SANDERLING AND LOTS 2 AND 3
ExHIBIT C CONSOLIDATION PLAN
HERRING CREEK FARM
EDGARTOWN, MASSACHUSETTS

PREPARED FOR
HANS P. BIRLE, ESQUIRE
. LEGAL COUNSEL, NORTHEAST DIVISION
THE NATURE CONSERVANCY
11 AVENUE DE LAFAYETTE, 5™ FLOOR

BosToN, MA 02111-1736

PREPARED By
ROBERT P. LAPORTE, JR., CRE, MAI
SENIOR VICE PRESIDENT
MA GENERAL R.E. APPRAISER #735

DATE OF VALUE ESTIMATE
JuLy 15, 2001

APPRAISAL NUMBER

14363
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Meredith & Grew
Incaorporated

160 FEDERAL STREET

BOSTON, MASSACHUSETTS 02110-1701 TELEPHONE 617-330-8000 FAX 617-330-8130 E-MAIL mail@m-g.com

Worldwide Real Estate Services

August 24,2001

Hans P. Birle, Esquire

Legal Counsel, Northeast Division
The Nature Conservancy

11 Avenue de Lafayette, 5™ Floor
Boston, MA 02111-1736

Re: Lots 2, 3, Blue Heron and Sanderling
Herring Creek Farm
Edgartown, Massachusetts

Dear Attorney Birle:

In accordance with your request for an estimate of the market value of the real estate identified
as Lot 2, Lot 3, Sanderling and Blue Heron within the consolidated Herring Creek Farm
subdivision in Edgartown, Massachusetts, I have examined the property and submit herewith ny
summary appraisal report.

The objective of my appraisal was to provide you with an estimate of the market value of each of
the subject parcels. The appraisal will function as the basis of a value resulting from the transfer
of these properties from The Nature Conservancy to the Herring Creek Acquisition Company,
LLC. The date of my value estimate is July 15, 2001. The property was inspected with Susan
Amold of The Nature Conservancy and the property’s caretaker, Ron Mann, on May 22, 2001.

A second inspection was completed on August 16, 2001. The inspection of the Sanderling and
Blue Heron was limited to the exterior of the houses.

Lot 2, Lot 3 and Sanderling are part of Edgartown Assessor’s Parcel 44/39. Lot 2 contains 3.14
acres, and Lot 3, 3.0 acres. These contiguous lots abut the F AR M. Institute barn complex.
They each have water frontage on Edgartown Great Pond’s Slough Cove, are open field, and
include private beach rights to South Beach. Sanderling is a single-family residence on a 3.75
acre lot located at 19 Butler’s Cove Road. This property is a non-waterfront residence, but has
the same beach rights as conveyed to Lots 2 and 3.

Blue Heron is a parcel located at 7 Butler’s Cove Road with additional frontage on Slough Cove
Road. The parcel is identified by the Edgartown Assessors as Map 44, Parcel 56. This property
is located at the northeast corner of Herring Creek Farm. It is non-waterfront property with
private beach rights to South Beach.
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All of these lots are located within the Herring Creek Farm complex which contains
approximately 240 acres of land. Previously, Herring Creek Farm Trust had a subdivision
approved for 33 lots. In their acquisition of the property, The Nature Conservancy intends for a
more limited development so that rather than 33 development lots, there will be 8 lots. The more
important physical features of this farm will remain unchanged. The East Field, containing 62
acres and fronting on Slough Clove Road will remain as it is today. The Central Field,
containing 40 acres of farming land will also remain as it is today.

As of the date of value estimate, The Nature Conservancy (TNC) was about to acquire the entire
property from the Wallace Family. The entire ownership including the subject are encumbered
by various easements and restrictions. These can be found in the addenda of this report. These
easements were a result of the property’s subdivision approval and TNC’s desire to further
restrict the property.

As shown on the enclosed consolidated plan, Lot 1 will contain all of the farm buildings and is
scheduled to be sold to the F.A.R.M. Institute who will additionally lease the Central Field from
the Nature Conservancy for organic farming purposes. This parcel is sandwiched between Blue
Heron and Sanderling, Lot 2 and Lot 3.

M.V. Regency Group, LLC is acquiring two lots, Lots 9 and 10. Lot 6 will be sold to Roger
Banford. An additional waterfront lot located between these lots will be sold to a third party, and
Lot 10 located on Crackatuxet Cove will be sold to David Peters.

The subject property is part of a subdivision that includes a 19.52-acre beach parcel along the
Atlantic Ocean and Crackatuxet Cove. All of the subject parcels will have a deeded right to the
beach.

The Herring Creek Farm is located in Edgartown, Massachusetts, on the island of Martha’s
Vineyard. The Herring Creek Farm, located at the periphery of the Katama Plains, is one of the
most predominant properties in Edgartown and on the island of Martha’s Vineyard. From a real
estate perspective, the Herring Creek Farm has bucolic vistas along Slough Cove Road, out over
the approximately 105 acres of open farmland, down to Edgartown Great Pond and the Atlantic
Ocean.

As will be discussed in this report, Edgartown and the island of Martha’s Vineyard and
Nantucket are commanding some of the highest prices in New England for resort type properties.
There have been recent acquisitions of properties in the multi-million dollar price range. Despite
the slowdown in the economy, brokers indicate that there still remains a demand for exclusive

propetty.
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Hans P. Birle, Esquire Meredith & Grew
August 24, 2001 Incaorporated

Page Three i

X

T S ONCORZE:

My estimate of market value is based on the highest and best use of the subject property for
single-family purposes, consistent with the description previously provided and the allowed uses
under the Town’s Zoning By-laws. Typically being developed on waterfront parcels such as
Lots 2 and 3 are houses with a minimum of 6,000 square feet of living area which may include
an ancillary caretaker’s cottage. These lots will benefit from the additional easements to be
placed on the property by TNC. These easements will preserve the farm’s aesthetic quality,
provide exclusivity and beach access.

" The Blue Heron house is small (1,608 square feet) and is approaching the end of its economic

life. The house is located on the outskirts of Herring Creek Farm and adjacent to the farm
buildings. It is my opinion that the highest and best use of this property is for either demolition

and new construction or substantial remodeling with additions.

The Sanderling house appears to be in better condition, but is also small (1,826 square feet). The
interior condition was reported to be dated and its living area for a 3.75 acre lot is small. The
highest and best use of this parcel is either for redevelopment of the lot for remodeling with
additions. '

Based on examination of vacant lot sales‘and improved sales, it is my opinion that the estimated
market value of the subject property as of July 15, 2001, is as follows:

Lot 2 $2,250,000
Lot 3 $2,500,000
Sanderling $1,000,000
Blue Heron $ 625.000
Total Indicated Market Value ' $6,375,000

My appraisal is subject to the attached limiting conditions and assumptions as stated in the
summary appraisal report. Itis also based on a six-month marketing time and assumes that all
four parcels would be on the market at the same time.

Very truly yours,

el | v

Robert P. LaPorte, Jr., CRE, MAI
Senior Vice President

MA General R.E. Appraiser #735
RPL/bjc

#14363
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D SUMMARY OF IMPORTANT FACTS AND CONCLUSIONS

LOCATION

OWNER

LAND AREA

IMPROVEMENTS

Lot 2. 3 and Sanderling:

Blue Heron:

ZONING DISTRICT

ENCUMBRANCES AND EASEMENTS

PROPERTY INTEREST APPRAISED

ASSESSED VALUE AND TAXES

Lot 2 — Butler’s Cove Road, Edgartown, MA
Lot 3 — Butler’s Cove Road, Edgartown, MA
Blue Heron — 7 Butler’s Cove Road, Edgartown
Sanderling — 19 Butler’s Cove Road, Edgartown

Lot 2 — Herring Creek Family Trust
Lot 3 — Herring Creek Family Trust
Blue Heron — John H. Wallace, et al
Sanderling — Herring Creek Family Trust

Lot 2 —3.14 Acres

Lot 3 —3.0 Acres

Blue Heron — 2.9 Acres
Sanderling — 3.75 Acres

Lots 2 and 3 are vacant parcels of land; Blue Heron
and Sanderling are single-family residences.

Land $723,100 (9.3 Acies)
Improvements $131,600
Total $854,700

Real Estate Rate $5.14/$1,000
Real Estate Taxes $4,393.16

Land $201,900
Improvements $168.,000
Total $369,900

Real Estate Rate $5.14/$1,000
Real Estate Taxes $1,901.29

RA-120 Residence-Agricultural District

The subject property is being sold subject to the
benefit of access to South Beach and subject to
various conservation restrictions and easements as

noted in the deeds found in the addenda.

Fee simple subject to above.
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:) FIVE-YEAR SALES HISTORY The subject parcels are currently owned by Hemring
Creek Farm Trust and have been for more than five -

years (see sales history for more detailed

discussion).
HIGHEST AND BESTUSE ~  Fora single-family residential use on each lot.
DATE OF VALUE ESTIMATE July 15, 2001
INDICATED VALUE BY:

COST APPROACH Not Used

INCOME APPROACH Not Used
SALES COMPARISON APPROACH Lot2 $2,250,000
Tot3 $2,500,000
Sanderling $1,000,000
Blue Heron $ 625,000
Total $6,375,000

ESTIMATED MARKET VALUE $6,375,000—Total
ESTIMATED MARKETING TIME 6 Months
_
N e 09 MUy~ MNarAann TATTTODATATIAAAT 5
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INTRODUCTION

;~> OBJECTIVE OF APPRAISAL AND PURPOSE OF THE REPORT

The objective of this summary appraisal is to estimate the market value of Lots 2, 3,
Sanderling and Blue Heron as shown on the consolidated plan of the Herring Creek Farm
subdivision in Edgaﬂdwu, Massachusetts, as of July 15, 2001. The estimate of market value will
be used as the basis for estimating the capital gains proceeds resulting from the transfer of these

lots from The Nature Conservancy (TNC)and Herring Creek Acquisition Company, LLC.

PROPERTY IDENTIFICATION

The subject property is four parcels of land located in the Herring Creek Farm
subdivision. Lots 2, 3 and Sanderling are shown as Lots 2, 3 and 4 on the Herring Creek Farm
Exhibit C. Blue Heron is a parcel located between Lot 1 and Slough Cove Road. All properties
are located in Edgartown, Massachusetts. A proposed legal description is located in the addenda

of this report.

DATE OF APPRAISAL

The date of this appraisal is July 15, 2001. The subject was inspected by Robert P.
LaPorte, Jr., on May 22, 2001, and on August 16, 2001, with the caretaker, Ron Mann. Susan
Amnold also accompanied me on my May 22, 2001 inspection.

OWNERSHIP AND RECENT HISTORY

As of the date of this value estimate, Herring Creek Farm was about to be transferred
from Herring Creek Farm Trust to The Nature Conservancy (TNC) for a deeded price of
approximately $64,000,000. At about the time the property will be acquired by TNC, there will
be a series of outsales of property to Roger Banford; M.V. Regency Group, LLC; the FARM.
Institute; and David Peters. It is my understanding that the F.A.R.M. Institute will be acquiring
Lot 1, shown on the consolidated plan, for approximately $1,000,000. The Regency Group and
David Peters will acquire Lots 8, 9 and 10 for approximately $16,000,000; and Lot 7 will be sold
for approximately $12,000,000. TNC will remain the owners of the East Field, the Central Field

AMreornrror £2 (IDEW o« (ONCNR INTERNATIONAT. 7
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INTRODUCTION

and the beach. Lots 2, 3, Sanderling (Lot 4) and Blue Heron will be transferred from TNC to
Herring Creek Acquisition Company, LLC.

In the addenda of this report are the proposed legal descriptions for each of the subject’s’
four lots. Also included in the addenda is the amended and restated conservation restriction and

conservation easements that will encumber the Herring Creek Farm property and the subject lots.

The Herring Creek Farm property has been the subject of much litigation during the past
twenty years. The litigation resulted in an approval by the Edgartown Planning Board and the -
Martha Vineyard’s Commission of 33-lot subdivision. A copy of that subdivision is included in
the addenda of this report. The 33-lot subdivision was superceded by the proposed subdivision
as illustrated on Exhibit C of the Consolidated Plan. This will result in a total of ten
development lots including three existing houses and the farm buildings, plus the Central Field,

East Field, barn and beach lots which are intended to remain as they now exist.

N e e £ MY - MarAann INTTEDAATINNTAT 8
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INTRODUCTION

D DEFINTTION OF SIGNIFICANT TERMS

Market Value is defined as:

"The most probable price which a property should bring in a competitive and
open market under all conditions requisite to a fair sale, the buyer and seller each acting
prudently and knowledgeably, and assuming the price is not affected by undue stimulus.
Implicit in this definition is the consummation of a sale as of a specified date and the
passing of title from seller to buyer under conditions whereby:

1. buyer and seller are typically motivated;

2. both parties are well ‘nformed or well advised, and acting in what they consider
their best interests;

3. a reasonable time is allowed for exposure in the open market;

4. payment is made in terms of cash in United States dollars or in terms of financial
arrangements comparable thereto; and ‘

5. the price represents the normal consideration for the property sold unaffected by

special or creative financing or sales concessions granted by anyone associated
with the sale."'

Fee Simple Estate is defined as:

" Absolute ownership unencumbered by any other interest or estate subject only to
the four powers of government."2

Highest and Best Use is defined as:

“The reasonably probable and legal use of vacant land or an improved property,
which is physically possible, appropriately supported, financially feasible, and that results
in the highest value. The four criteria the highest and best use must meet are legal
permissibility, physical possibility, financial feasibility, and maximum proﬁtability."3

!The Appraisal Foundation, Uniform Standards of Professional Appraisal Practice (United
States of America, 1990), Page B-7. Also see Title XI of the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989 (FIRREA), 12 U.S.C. 3339, Final Rules effective
August 24, 1990, by the Office of the Comptroller of the Currency (OCC) and on August 20,
. 1990, by the Federal Deposit Insurance Corporation (FDIC). '
v 2 American Institute of Real Estate Appraisers of the National Association of Realtors, The
g)ictionary of Real Estate Appraisal (Chicago, IL, Author 1989).
Ibid.
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INTRODUCTION

m) SCOPE OF INVESTIGATION

This appraisal is being completed in conjunction with an appraisal of the entire property
for TNC. My investigation and analysis has included an inspection of the subject property, the
entire Herring Creek Farm ownership, and conversations with TNC and legal counsel regarding

the political and legal issues surrounding the entire Herring Creek Farm ownership and the four

subject lots.

Herring Creek Farm Trust has additionally retained Coleman and Sons Appraisal Group
to prepare an appraisal for Herring Creek Farm Trust of their ownership and I have reviewed

their report and data.

Additionally, I have completed my own investigation of comparable sales and have

~ spoken to brokers, buyers and sellers regarding the sale of high-end property on the island of

Martha’s Vineyard. I have also relied on previous work that I have completed over the last 25
years on the island including other valuation work within this neighborhood for TNC, work for
the Commonwealth of Massachusetts in their acquisition of sections of South Beach, and a

valuation of the 3,500 acre estate owned by the Pohogonot Trust located at the Edgartown-West

Tisbury town line.

e A MmNt TATTT DATATINAATAT ]ﬂ
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INTRODUCTION

D GENERAL ASSUMPTIONS

1. The legal description used in this report is assumed to be correct.

2. No survey of the property has been made by the Appraiser and no responsibility is assumed
in connection with such matters. Sketches in this report are included only to assist the reader
in visualizing the property.

3. No responsibility is assumed for matters of a legal nature affecting title to the property nor
is an opinion of title rendered. The title is assumed to be good and merchantable.

4. Information furnished by others is assumed to be true, correct, and reliable. A reasonable
effort has been made to verify such information; however, no responsibility for its accuracy is
assumed by the Appraiser.

5. All mortgages, liens, encumbrances, leases, and servitudes have been disregarded unless so
specified within the report. The property is appraised as though under responsible ownership
and competent management.

6. It is assumed that there are no hidden or unapparent conditions of the property, subsoil, or
structures which would render it more or less valuable. No responsibility is assumed for such
conditions or for engineering which may be required to discover them.

7. It is assumed that there is full compliance with all applicable federal, state, and local
environmental regulations and laws unless noncompliance is stated, defined, and considered in
the appraisal report.

8. It is assumed that all applicable zoning and use regulations and restrictions have been
complied with, unless a nonconformity has been stated, defined, and considered in the
appraisal report.

9. It is assumed that all required licenses, consents, Or other legislative or administrative
authority from any local, state, or national government or private entity or organization have
been or can be obtained or renewed for any use on which the value estimate contained in this
report is based.

10. It is assumed that the utilization of the land and improlvements is within the boundaries or
property lines of the property described and that there is no encroachment or trespass unless
noted within the report.

11. Included in this report are sales and rentals from many sources. A concerted effort has

been made to personally verify the market data contained herein with a reliable source.

\,./ Occasionally, some new information is found on these sales or errors may be found and
corrected. If any errors or omissions are discovered, they will be brought to the Client's
attention. The Appraiser must reserve the right to change the conclusion, if required, due to a
subsequent discovery.
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INTRCLUCTION

{) 12. The value is estimated under the assumption that there will be no international ot
domestic, political, economic, or military actions that will seriously affect real estate values

throughout the country.

13. In this appraisal assignment, the existence of potentially hazardous material used in the
construction or maintenance of the building, such as the presence of urea-formaldehyde foam
insulation, asbestos, and/or the existence of toxic waste, which may or may not be present on
the property, has not been considered. The Appraiser is not qualified to detect such
substances. The Client is urged to obtain an expert in this field if desired.

e T e e i m sy AT T ]?
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INTRODUCTION

:) GENERAL LIMITING CONDITIONS

1. In the event that my appearance due to this appraisal is required for court testimony,
hearings, or conferences, further financial arrangements will have to be made.

2. Possession of this report, or a copy thereof, does not carry with it the right of publication.
It may not be used for any purpose by any person other than the party to whom it is addressed
without the written consent of the Appraiser, and in any event, only with properly written
qualification and only in its entirety.

3. The distribution of the total valuation in this report between land and improvements applies
only under the reported highest and best use of the property. The allocations of value for land
and improvements must not be used in conjunction with any other appraisal and are invalid if

so used.

4. No environmental impact studies were either requested or made in conjunction with this
appraisal, and the Appraiser hereby reserves the right to alter, amend, revise or rescind any of
the value opinions based upon any subsequent environmental impact studies, research or

investigation.

5. Neither all nor any part of the contents of this report, or copy thereof, shall be conveyed to
the public through advertising, public relations, news, sales or any other media without written
consent and approval of the Appraiser. Nor shall the Appraiser, firm or professional
organization of which the Appraiser is a member be identified without written consent of the

Appraiser.

6. In preparing this appraisal, only the matters referred to herein have been examined and
relied upon and except to the extent specifically noted therein, title, licenses, permits, zoning,
survey, environmental, latent defects, subsoil conditions, the possible presence of hazardous
substances and other such matters have not been examined or relied upon even though they

might affect the opinions and conclusions set forth in this appraisal.

7. Acceptance of and/or use of this appraisal report constitutes acceptance of the foregoing
general assumptions and general limiting conditions.

8. The Americans with Disabilities Act ("ADA") became effective January 26, 1992. We have
not made a specific compliance survey and analysis of this property to determine whether or not
it is in conformity with the various detailed requirements of the ADA. It is possible that a
compliance survey of the property, together with a detailed analysis of the requirements of the
ADA, could reveal that the property is not in compliance with one or more of the requirements of
the Act. If so, this fact could have a negative effect upon the value of the property. Since we
have no direct evidence relating to this issue, we did not consider possible noncompliance with
v the requirements of ADA in estimating the value of the property.

M~ L TewrrMAT L TTAANTAT 13
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INTRODUCTION

CERTIFICATION OF VALUE

I certify that, to the best of my knowledge and belief:
e the statements of fact contained in this report are true and correct.

o the reported analyses, opinions, and conclusions are limited only by the reported
assumptions and limiting conditions, and are my personal, impartial, and unbiased
professional analyses, opinions, and conclusions.

« Thave no present or prospective interest in the property that is the subject of this report,
and I have no personal interest or bias with respect to the parties involved.

« 1 have no bias with respect to the property that is the subject of this report or to the parties
involved with this assignment.

 my engagement in this assignment was not contingent upon developing or reporting
predetermined results.

« my compensation for completing this assignment is not contingent upon the development
or reporting of a predetermined value or direction in value that favors the cause of the
g client, the amount of the value opinion, the attainment of a stipulated result, or the
N occurrence of a subsequent event directly related to the intended use of this appraisal.

 my analyses, opinions, and conclusions were developed, and this report has been
prepared, in conformity with the Uniform Standards of Professional Appraisal Practice.

« I have made a personal inspection of the property that is the subject of this report.
e no one provided significant professional assistance to the person signing this report.

o the appraisal was not based on a requested minimum valuation, specific valuation, or the
approval of a loan.

This appraisal report has been made in conformity with and is subject to the requirements of
the Code of Professional Ethics and Standards of Professional Conduct of the Appraisal Institute.

The Appraisal Institute conducts a voluntary program of continuing education for its
designated members. MAIs and RMs who meet the minimum standards of this program are
awarded periodic educational certification. As of the date of this report, Robert P. LaPorte, Jr.,
has not completed the requirements of the continuing education program of the Appraisal
Institute.

i I am of the opinion that we have compiled with the client’s instructions, standards and
specifications in conducting the research, analysis and in formulating the value conclusion.

VAArnrmrrrr £ MAnrwr o ONAAD TATTEDATATINNAT 14

1119



INTRODUCTION

I certify that the use of this report 1s subject to the requirements of the Appraisal Institute

relating to review by its duly authorized representatives.

;7
Robert P. LaPorte, Jr.; CRE, MAI
Senior Vice President »
MA General R.E. Appraiser #735

- A e T AT AT AT T 15
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THE SUBJECT PROPERTY
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Street Map Showing Subject
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THE SUBJECT PROPERTY

:) LOCATION AND NEIGHBORHOOD DESCRIPTION

Included in the Addenda of this repor
Federal Reserve Bank, the Dismal Scientist, the Co

Massachusetts Association of Realtors (MAR) that desc

{ are various economic publications prepared by the
mmonwealth of Massachusetts, and the

ribe the general state of today’s

economy. Edgartown’s real estate market, as that of most of Massachusetts, is at an

unprecedented high level of activity

and pricing. According to recent reports of the MAR, there

has been a modest slowdown in the number of transactions; however, demand for “trade-up” and

second homes is especially strong. As of July 2001, it is felt that the market is close to its peak

and that we are likely approaching a contraction phase.

The subject property is situated in a desirable residential area of Edgartown. In part, the

desirability is created by the area’s south coastal beaches, ponds and conservation land.

Over the last four years, Edgartown and West Tisbury have witnessed un recedented
) g 3 P

price increases. Table 1 is a recap of the median pr

single-family homes for the last five

Banker & Tradesman.

TABLE 1

Number of Sales
2001 (to July)
2000
1999
1998
1997
1996

Median Sale Prices
2001 (to July)
2000
1999
1998
1997
1996
Price increase 1996-2001

ices and number of sale transactions of

years in Edgartown and West Tisbury as reported by th>

Edgartown % change West % change
Tisbury
70 13
79 22
103 30
127 46
135 26
55 27
$378,500 £549.000
$336.000 41% $410,000 13%
$252,000 13% $302,250 17%
$191,000 19% $230.000 35%
$168.700 -1% $236,250 -11%
$133,000 $169.900
147.4% 225%

1124
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THE SUBJECT PEQPERTY

In addition, the Banker & Tradesman reporis that since January 1, 1999 through 2000,
there have been 42 transactions oi’er $1 million in Edgartown and 8 transactions over $1,000,000
in West Tisbury. As will be shown and ‘llustrated in the valuation section, it appears that pricing
for high-end real estate has witnessed a significant increase over the last five years. The subject

property benefit from their views over open fields, access t0 Edgartown Great Pond, access

easements to a private barrier beach and exclusivity.

A valuation issue regarding my appraisal is that the real estate market may have reached
its peak. It is within this general real estate context that this appraisal.and my value estimates
have been completed. While the immediate impact of the economy’s downturn has not been felt

in this real estate market, there is some expectation that there will be a pricing “cooling oft™.

The property is located in the southwest section of Edgartown. The nei ghborhood is
generally bounded by Edgartown Great Pond on the west; Slough Cove on the north; Slough

Cove Road on the east and the Atlantic Ocean on the sQuth.

The predominant uses in this
area consist of the Martha’s

Vineyard State Forest, vacant land

and scattered residential properties.

Some of the predominant land
features include the Edgartown
Great Pond, Job’s Negk Pond and
Oyster (Watcha) Pond. Almost all

H : - e e auesLoom, Inc.: 01099 Naviaion Techs ledn
of the properties fronting on these * uestoom, (o evicaion Technobaisl SETEK

bodies of water are priced in excess of §1 million. Recently, there have been three transactions
along Oyster Pond each at prices in excess of $6 million. Located north of the subject property
on the north side of the Edgartown/West Tisbury Road is an under-construction golf course.
Most of this land was recently sold by Fidelity Title Insurance Company to the developers.
Attomey John Henn, who represents the seller, stated to me that Fidelity sold this property for

$15 million.

N
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THE SUBJECT PrO#CRTY

As shown on the previous maps, Katama Airpark is located to the east of Hermng Creck

Farm. This grass stripped airport services recreational planes only. Itis not viewed as having a
negative impact on the subject. In fact, as a result of conservation easements, the area of Katama
Plains stretching from Herring Creek Road to South Beach Road is mostly restricted from future

development.
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THE SUBJECT PRFERTY

P) ZONING
-

District:

Lot Area:

Allowed Uses:

RA-120 Residence-Agricultural District

120,000 Square Feet

One single family dwelling plus one guest house on a 135,000 square foot |
lot that has a building at least five years old.

77
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THE SUBJECT PROPERTY

j ASSESSED VALUE AND REAL EstATE TAXES - 2001

-~
Lot 2. 3 and Sanderling: Land $723,100 (9.3 Acres)
(Map 44, Parcel 39) Improvements $131.600
Total $854,700

Real Estate Rate ~ $5.14/81,000
Real Estate Taxes S4»,393. 16

Blue Heron: Land - $201,900
(Map 44, Parcel 50) Improvements $168.000
Total $369,900

Real Estate Rate $5.14/51,000
Real Estate Taxes $1,901.29
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SUBJECT LOTS
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1. Front view.

2. Side view.
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4. Photo showing proximity of Blue Heron (right) to farm complex (left).
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PHOTOGRAPHS OF SANDERLING

6. Side view - Note: Garage on right is not part of appraised property.
g g p pp property
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Side view.

7.

iew out towards field
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PHOTOGRAPHS OF LOTS 2 AND 3

10. View of Slough Cove area of Edgartown Great Pond from Lot 3.
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y from Lot 3
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11. Edgartown Great Pond (Slou

12. View looking across farm complex at subject lots situated beyond the fence.
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THE SUBJECT PROPERTY

. _
O PROPERTY DESCRIPTION

LOTS 2 AND 3
A proposed copy of the quitclaim deed providing a legal description of these two lots is
" included in the addenda of this report. The subject lots in the deed are identified as Lots 72 and
73. In this appraisal report I am referring to these two lots as Lot 2 and L'Qf?: as shown on the
Consolidated Plan. Lot 2 is a vacant parcel of land containing 3.14 acres; and Lot 3 is a vacant
- parcel of land containing 3.0 acres. These parcels each have water frontage on Slough Cove of
Edgartown Great Pond. The Edgartown Assessors Office indicate that tﬁese two lots and the
Sanderling House as being located on Map 44, Parcel 39, and having a street address of 19
Butler’s Cove Road. Butler’s Cove Road is a private way in the Town of Edgartown, though for
subdivision purposes each of these parcels have been approved as legal, single-family,

residential, building lots.

Each parcel has level topography and is an open field that runs from Butler’s Cove Road

down to Slough Cove of Edgartown Great Pond. The distance from Butler’s Cove Road down to
Edgartown Great Pond is approximately 800 feet, so that these lots are each narrow, elongated

parcels. Each lot has approximately 150 feet of frontage on Edgartown Great Pond.

The subject parcels are located adjacent to property to be conveyed to the FA.RM.
Institute, a single-family residence owned by Marshall Cohan, and on the southerly side by a 40-
acre parcel known as the Central Field. The positive site attributes that these have are their
frontage on Edgartown Great Pond, albeit on the easterly end of Slough Cove, and their privacy
located in the limited development of the Herring Creek Farm. As part of the transfer, each lot
will be given access to a private beach that is situated between Crackatuxet Cove and the
Atlantic Ocean. Somewhat impacting Lot 2 is its location next to the F.A.R.M. Institute parcel.
It is expected that there will be some public activity within this complex of farm buildings.
These parcels, given their location within the Herring Creek Farm subdivision, are considered
not to be as desirable as Lots 5, 6, 7,8, 9 and 10, as these lots are located with more privacy,

\J exclusivity and have superior views.
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THE SUBJECT PROPERTY

Utilities available to the site include underground electricity and telephone. Both water

and sewer are by individual systems that have yet to be installed on the parcels.

SANDERLING

The Sanderling property is located adjacent to Lot 3 and is part of the assessors lot that
includes both Lots 2 and 3. The Sanderling house was not available for an interior inspection.
However an exterior inspection was made and a description of the interior’s condition was
provided by Ron Mann, the property’s caretaker. The Sanderling house is approximately 200 ’
years old. On the first floor there is a kitchen, dining room, living room, two bedrooms and bath. |
The second floor has two bedrooms and a bath. There is an attached one-car garage. The
exterior has wood shingle siding and roof covering. Mr. Mann characterized the interior
condition of the house to be in fair to average condition. The siding and roof covering had been
replaced in the last eight years. Interior finishes to the bath and kitchen were last remodeled in

the 1970’s. Heat is supplied by an oil, forced hot water heating system of unknown age and

. vintage. There is a full basement and concrete floor under the house. The assessors’ card may

be found in the addenda. It indicates a living area of 1,826 square feet.

The house is situated on a 3.79-acre parcel of land. Currently there is a common
driveway that crosses through both Lots 3 and 4, and it is my understanding that this common
driveway which serves the Marshall Cohan property will be relocated. This lot will include
deeded access rights to South Beach. A Title V septic system test shows that the site’s system
has failed.

BLUE HERON

The Blue Heron parcel is shown on assessors Map 44, Parcel 56. The parcel contains 1.9
acres with frontage both on Butler’s Cove Road of approximately 306 feet and Slough Cove
Road of approximately 150 feet. The parcel is level and is adjacent and in close proximity to the
F.A.R.M. Institute building complex on Lot 1. The first floor of Blue Heron has a kitchen with
pantry, dining room, breakfast nook, bedroom, T.V. room and bath. The second floor has three
bedrooms and a full bath. This house has two fireplaces, neither of which work. Like
Sanderling, the property is approximately 200 years old. It has not witnessed any significant

remodeling during the last thirty years. The full basement is divided by walls, each having a
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THE SUBJECT PROPERTY

;) separate bulkhead. The floor is dirt with boulders. The heating system was replaced about ten
years ago, and is a warm air, oil-fired system. At the time Sanderling’s exterior wood shingles
and roof covéring was replaced, thlS house also had its roof covenng and siding replaced A
Title V septic system test shows that the site’s system has failed and that ‘there is not sufficient

distance between the system and the property’s water source.
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THE SUBJECT PROPERTY

:) HIGHEST AND BEST USE

The highest and best use estimate for the property being appraiséd has considered the

following four criteria.

What is legally permissible?
What is physically possible?
What is financially feasible?
What is the maximum productive use of the property?

The highest and best use of Lots 2 and 3 are estimated to be for development, each with

a single-family residence.

The estimated highest and best use for Blue Heron and Sanderling are for
redevelopment. Both houses are circa 200 year old cottages with a small building area. These
houses are in generally fair to average condition and are approaching the end of their economic

life. The market indicates that houses in a similar location and with similar conditions are

either being demolished with new construction or gutted with a substantial addition and

upgrading of the building.
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VALUATION ANALYSIS

VALUATION TECHNIQUES

The purpose of this report is to arrive at an estimate of the Market Value of the subject
property. This is achieved by a systematic gathering, classification, and analysis of data which is
required in the development of the three basic approaches to value: the cost approach, the sales

comparison approach, and the income approach. -

Cost Approach

This approach consists of estimating the replacement cost new of all imprdvements,
deducting accrued depreciation from all sources, and adding the value of the underlying land,
estimated by comparison to recent land sales. The indication of value via this approach is a
process of summation of the various property componeﬁts contributing to the total property
value; it is applicable when each component is independently measurable, and when the sum of
all components is believed to reflect market value. This approach is especially useful in
estimating insurable value, or in estimating the market value of fairly new improvements and
special purpose properties which because of their design and single-use nature, have a limited
market and would not be valued more accurately by another approach. This approach is not

applicable to unimproved land or obsolete improvements.

Sales Comparison Approach

The Sales Comparison Approach involves a comparison of the subject property to similar
properties that have actually sold in arm’s-lengt h transactions or are offered for sale. Sais
and asking prices are adjusted to reflect the significant differences, if any, that exist between
the sale property and the subject property; the adjusted prices are correlated into a final value
estimate of subject market value. This approach demonstrates what buyers have been willing
to pay (and sellers willing to accept) for similar properties in an open and competitive market
‘and is particularly useful in estimating the value of the land and properties that are typically

owner occupied.

[ U P 27
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:W) Income Approach

The Income Approach involves an analysis of the income eaming capabilities of the subject
property by estimating the fair rental value and deducting the operating expenses necessary to
support the estimated rent. The projected net income or earnings stream remaining after
expenses is converted into the equivalent capital sum or market value. This approach is
particularly applicable in estimating the value of properties that are normally rented to provide a
fair return on investment (acquisition cost) and that are typically purchased for investment

purposes.

In the valuation of vacant unimproved land there are six valuation techniques. They are as

follows.

Sales Comparison Approach
This technique compares the property to recently sold parcels of land. - Adjustments are

completed for various differences such as date of sale, location, land size, and highest and best

use.

Land Residual Approach
The land is assumed to be improved to its highest and best use and the net income

attributable by deducting all the building expenses. The net income is then capitalized into a

value indication of the land only.

Development Approach

The total of undeveloped land is estimated by the market value of finished lots and then
deducting the development and incentive costs which will be incurred in the sale of the retail
lots. The net sales income is estimated during the forecasted marketing period and discounted

to reflect the time value of money.

Ground Rent Capitalization
In certain instances, unimproved land may be leased or used for retail purposes. In such

cases, a net income is estimated and the income is capitalized into an indication of value.
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Allocation
In areas where sales of land occur so seldom, this approach is based upon allocating sale
prices of improved property through the use of typical ratios found between land and property

values.

Extraction
This is a form of allocation where the land value is extracted from the sale price of
improved property. Here, the appraiser estimates the depreciated value of the improvements

and this value is deducted from the sale price to produce the residual land value.

Subject Valuation
This appraisal is based on the sales comparison approach to value. The remaining

valuation procedures where not considered appropriate in the valuation of the subject property.

4
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SALES COMPARISON APPROACH

Blue Heron

This property, containing approximately 1.9 acres, is located on Slough Cove Road
adjacent to the F.A.R.M. Institute buildings. While part of the Herring Creek Farm property, it is
more similar to lots that would front on Slough Cove Road. This property, however, has deeded

access rights to a private beach.

In my analysis of sales data in Edgartown, the following transactions were deemed to be

comparable.
SALE NoO. 1
Location: 38 Slough Cove Road (Map 49/10.3151)
Grantor: Daniele
Grantee: Mozer
Sales Price: | $659,000
Land Area: S acres
Date of Sale: January 26, 2000
Comments: This is a waterview lot of Slough Cove of Edgartown Great Pond. Ttis

located 800 feet north of the subject property. This property Las no
private beach access, but has identical access to the South Beach. This
property is viewed as a larger lot with more privacy than the subject

property.
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Location:
Grantor:
Grantee:
Sales Price:
Land Area:
Date of Sale:

Comments:

Location:
Grantor:
Grantee:
Sales Price:
Land Area:
Date of Sale:

Comments:

SALE NO. 2

63 Slough Cove Road (Map 44/12.15)

Hadley

Daniele

$600,000

1.5 acres

February 12, 2001

This parcel is located opposite the subject property. Itisa sale of

buildable lot which has no private beach rights. However it has identical
public beach access as compared to the subject property.

SALE NO. 3

65 Slough Cove Road (Map 44/ 12.16)
Hadley

Burn

$639,000

1.5 acres

January 2, 2001

Small building lot adjacent to 63 Slough Cove Road and opposite to the
subject property.

All three sales are within 800 feet of the subject property. While the subject property has

private beach access, all three lots and the subject property have the same close proximity to

South Beach where there are lifeguards, restrooms and changing areas. My observation is that

houses located in this general neighborhood utilize the facilities at South Beach. However, there

is the added amenity to access a private beach in the Herring Creek Farm complex. Iam also of

the opinion that the subject has a privacy issue relative to its proximity to the F.A.R.M. Institute

 buildings. Redevelopment of the lot could lessen this impact by reorienting a house on the lot.
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In my opinion the estimated market value of the Blue Heron property is $625,000 as of
July 15, 2001.

Lot Valuation 2 and 3

The subject Lot 2, containing 3.14 acres, and Lot 3, containing 3 acres, are waterfront lots

on Slough Cove, part of Edgartown Great Pond. Like Blue Heron, these lots also have private
deeded access to a private beach. Ihave viewed the subject two lots based on the quality of their
waterfront location, the topographic characteristics (an elongated parcel and an open field), and
the location of these two lots within the Herring Creek Farm subdivision.. The following lots

were deemed to be comparable to the subject prOperty.

SALE NO. 4
Location: Lot 10, Herring Creek Farm Subdivision
Grantor: The Nature Conservancy
Grantee: Petegro Associates
Sales Price: $4,000,000
Land Area: 6.5 acres
Date of Sale: July 2001
Comments: This lot was created from two of the 33 lots comprised of the original

Herring Creek Farm subdivision. This lot has views of the Atlantic Ocean
and frontage on Crackatuxet Cove. This lot has greater privacy and
exclusivity as compared to Lots 2 and 3. It is also a superior location
within Herring Creek Farm’s subdivision. This lot has similar private
access rights, and in particular this lot is closer to the private beach than
the subject property.
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SALE NO. 5

Location: 29 Boldwater Road (Map 44/3.2)

Grantor: Horowitz

Grantee: Rukeyser

Sales Price: $1,800,000

Land Area: 9.8 acres

Date of Sale: March 2000

Comments: This is a waterfront lot located in the Boldwater subdivision along the
west shoreline of Edgartown Great Pond. The property has commanding
frontage on Edgartown Pond and via a boat on Edgartown Great Pond has
access to a private beach.

SALE NO. 6

Location: 19 Atlantic Drive (Map 52/3.1,3.8)

Grantor: Firestone

Grantée: Baum

Sales Price: $1,500,000

Land Area: 2.23 acres

Date of Sale: Decembér 2000

Comments: This is a vacant, residential lot that has commanding views of South
Beach and the Atlantic Ocean. Although the lot has no private beach
access, it does have immediate access to the public portion of South
Beach. It is a level, open lot.
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Location:
Grantor:
Grantee:
Sales Price:

Land Area:

Date of Sale:

Comments:

Location:
Grantor:
Grantee:
Sales Price:

Land Area:

Date of Sale:

Comments:

SALE NoO. 7

48 Witchwood Lane (Map 36/303.1)

Fireman

J.P.B. K. Holding

$3,500,000

3 acres

October 1999

This is a waterfront lot which has access and ownership to a private dock
on Katama Bay. The property is located in a small, high-priced

subdivision off of Katama Road. The lot is wooded and affords privacy.
It has superior water frontage as compared to the subject.

SALE NoO. 8

Turkey Land Cove (Map 44/7)

Gund

Grosbeck

$3,150,000

29.3 acres

January 1998

This is a level, waterfront lot located between Slough Cove and Turkey
Land Cove on Edgartown Great Pond. This lot has commanding views of
Edgartown Great Pond. Itis a lot which may have additional development

capacity. The lot also affords greater privacy than the subject lots, as well
as being much larger.
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Location:
Grantor:
Grantee:
Sales Price:
Land Area:
Date of Sale:

Comments:

Location:
Grantor:
Grantee:
Sales Price:
Land Area:
Date of Sale:

Comments:

SALE NO. 9
93 Edgartown Bay Road
Aron
Guittar
$1,575,000
.79 acres

December 9, 1999
This is a waterfront lot fronting on Katima Bay and overlooking the
Atlantic Ocean. There is a modest house on this site. The site has no

private beach access, but does have access to the public portion of South
Beach.

SALE No. 10

6 Boldwater Road, Edgartown (Map 38/3.34)
Boldwater, Inc.

David Moore, Trustee

$425,000

9 acres

May 12, 2000

This lot and the lot located at 2 Boldwater Road (Map 38/3.36) each sold

in 2000 for prices of $425,000 and $430,000. Both are comparably sized,
9 and 9.18 acres. These are interior, non-water view lots located in an
upscaled subdivision known as Boldwater. There is access available to a
common beach located west of the subject beach over a common landing
on Edgartown Great Pond.

Based on my analysis of these sales, it is my opinion that the estimated market value of

Lot 2 is $2,250,000 and the market value of Lot 3 is $2,500,000.

AL
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Sanderling

In my opinion, there is no contributory value to the existing improvements. It was noted

that the current septic system has failed. The house size is considered to be under-sized for the

lot given the property’s location. This property is also neither 2 waterfront nor a waterview lot.

However, the property’s setting in the Herring Creek Farm subdivision is a noteworthy location.

The property also has access to a private beach, as well as the public area of South Beach.
Based on the comparable sales sited in this appraisal, as well as other information on

residential sales that I have reviewed, it is my opinion that the estimated market value of the

subject property as of July 15, 2001, is $1,000,000.

AL
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Street Map Showing Subject & Sales
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Determination of the fair
market value of a right of
first refusal on certain real
estate in Edgartown,

At August 25,2001

" APPRAISAL/ECONOMICS, INC.
. 125S. WACKER DR. « SUITE 2700 ANNEX
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September 12, 2001

Kenneth A. Glusman, Esq.
Choate, Hall and Stewart
Exchange Place

Boston, MA 02109

Dear Mr. Glusman:

We are pleased to offer our proposal for professional consulting services for the valuation
of the fair market value of a contractual right of first refusal (hereinafter “the Right”)
which limits the marketability of certain farm land commonly known as Herring Creek
Farm on Martha’s Vineyard, MA. The Right was entered into on December 30, 1969 by
four land owners; B. Harrison and Hildegarde Cohan, John and Janet Aldeborgh,
Marshall and Judith Cohan, and Marshall Cohan in his capacity as a trustee (hereinafter
“Trustee”) of a trust holding a part of the real estate. The Right requires that until January
1, 2010, B. Harrison and Hildegarde Cohan, John and Janet Aldeborgh, and Marshall and
Judith Cohan will not sell, transfer or convey any part of their respective lands other than
to and among themselves without first offering to sell to a group which owns the
Trustee’s land. The Right further requires that any offer to sell shall be at a price per acre
of $10,000 until such time as the Right expires in January 1, 2010.

The fair market value of the Right will be used for purposes of establishing the amount of
charitable contribution resulting from a donation of the Right to your client, The Nature
Conservancy. We will provide an independent valuation of the Right as of August 25,

2001.

The valuations will be made using the guidelines from the Uniform Standards of
Professional Appraisal Practice, which are similar to those described in Revenue Ruling
59.60. Most courts view Revenue Ruling 59-60 as the primary guidance for business
valuation methodology. ‘

Fair market value is defined as the most probable price which a property should bring in a
competitive and open market under all conditions requisite to a fair sale, the buyer and
seller each acting prudently and knowledgeably, and assuming the price is not affected by

undue stimulus.

Appraisal/Economics, Inc. provides a wide range of valuation services and has extensive
experience conducting valuations, including those for assets such as rights and warrants.
We offer you the following advantages:

0 We have valued this type of asset.
We have provided consulting services for the valuation of rights and warrants.
Our prior experience from working with other clients allows us to understand the
methods and issues affecting the asset’s valuation. :
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0 We listen to our clients.
We recognize the importance of communication with our clients on each
assignment, and we will work closely with you and your attorneys to assure that
the objectives of the engagement are clearly defined and understood.

0 Our work is fully documented.
We provide quality reviews and work paper documentation of our analyses. We
are experienced in representing clients in litigation matters where complete

documentation is required.

0 Our expertise is multidisciplinary.
We bring to the appraisal process experience in the fields of engineering,
accounting, finance and tax law. We understand the relationships between the
various disciplines that need to be considered in the valuation process.

0 Our service is prompt and efficient.
We assure you that this assignment will be delivered in a timely and professional

manner.

Appraisal/Economics, Inc. provides valuation expertise that draws on experience from
various disciplines. These skills have proven to be especially useful in complex valuation
assignments that have required expert witness testimony in court or before other
authoritative bodies. ‘ '

SCOPE OF THE WORK

The value of the Right results from its impairment on the marketability of the land of
Herring Creek Farm. To determine the value of the Right, we expect to our work will
include estimating the effect of this impairment in two ways. The first is by using a letter
stock analysis and the second is by measuring the difference between price- to-value
discounts of thinly traded limited real estate partnership interests and the price-to-value
discounts on actively traded real estate investment trusts. In the first approach, we expect
to undertake the following:

1. Compare, as appropriate, the Herring Creek Farm land with the results of the letter
stock study developed by Management Planning Company. We will impute a
marketability discount for the land using a benchmark analysis with factors compiled in
this stock study. This will result in an estimated marketability discount as if the land were
a restricted equity.

2. Adjust this estimated marketability discount for differences in the volatility of small
capitalization equities (typical of the Management Planning study) and vacant real estate
on Martha’s Vineyard. We expect to compute the standard deviation of year-end annual
returns on the NASDAQ composite for each of the last 13 years. We also expect to
compute the standard deviation of year-end annual average returns per acre on vacant
Martha’s Vineyard real estate over the same period. The standard deviation of the land
divided by the standard deviation of equities will be the adjustment factor. This analysis
assumes ready availability of historical information on Martha’s Vineyard real estate
through the Warren Group Database.

3. Calculate the value of the Right by multiplying the volatility adjusted discount times
the value of the land on a fee simple basis.
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To determine the value of the Right using the second approach, we expect to our work
will include:

1. Summarizing the price-to-net asset (or value) discount results of the 200! Partnership
Spectrum publication. This publication lists price-to-value discounts of public partnership
interests which are traded on an exchange with very little liquidity.

2. Obtain from Mercer Capital in Memphis, TN a price-to-value discount study of
publicly traded real estate investment trusts. Real estate investment trusts are highly
marketable equities traded on exchanges such as the NYSE. Our results here are
dependent on being able to secure this information from Mercer Capital.

3. Calculate the value of the right by taking the difference between the two price-to-value
discounts and multiplying that by the farm land value on a fee simple basis.

FORM AND CONTENT OF OUR REPORTS

We will submit to you a written report documenting the results of this study. Our report
regarding the Right will include a detailed narrative describing the purpose and scope of
our analysis, methodology employed, assumptions and conclusion of the Right’s value.
Appropriate explanatory exhibits, schedules, and supporting data will be attached, as
needed, detailing our valuation conclusions. A draft report, if desired, will be issued for
review and comment prior to preparing our final report.

The report will contain the attached list of agreed upon standard conditions. These
standard conditions state the assumptions used in preparing the report and limitations on
its use. '

STAFFING, TIMETABLE AND FEES

David R. Witwer will have responsibility for this engagement. He is the president of
Appraisal/Economics, Inc. and has experience in the valuation of options and rights. He
will manage the technical work required for the engagement. Mr. Witwer is a former
licensed professional engineer, a certified public accountant and a senior member (ASA
designation) of the American Society of Appraisers. His resume is attached for your
information.

As is our normal practice, we will charge our standard hourly rate of $175.00 per hour
plus out-of-pocket expenses including travel, photocopying, telephone, facsimile and
express mailings. Based on our understanding of the project, our total fees for the
valuation of the Right will not exceed $20,000, plus out-of-pocket expenses. Should less
time be required than estimated, our fees would be reduced accordingly. All billing
statements will be submitted to you in detail form. Our fees include only the time
required for the preparation of the valuation study.

You may need additional services if this matter is audited by the Internal Revenue
Service. We are prepared to provide these services. Any additional time involved will be
billed at the standard hourly rate.

We are prepared to begin this project immediately upon your authorization and expect to

complete our conclusion of value within one week after your approval, assuming the
timely availability of required data from Mercer Capital and the Warren Group Database.
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It is our normal practice to bill our services monthly, as work is performed, and payment
is due on receipt of bill. We reserve the right to stop all work if any bill goes unpaid for
30 days from date of bill. It is agreed that no additional services will be provided until all
outstanding bills on this engagement are paid-in full.

CONFIDENTIALITY

We agree that we are subject to and will abide by any reasonable confidentiality
agreements you may desire. Except as required otherwise by law, we also agree to treat as
confidential any documents or other information made available to us in connection with
this engagement. It is further agreed that the sole purpose of the valuation studies and
reports is as described in the first paragraph of this letter and that you will make every
reasonable effort to limit the reports’ distribution and use to this stated purpose.

INDEMNIFICATION

In connection with this engagement, you agree to indemnify Appraisal/Economics, Inc.,
its employee, and its shareholder, and hold them harmless from and against any costs,
including legal fees, that arise directly or indirectly from any report or valuation
conclusion except to the extent that a competent court determines that any of the
aforesaid parties was grossly negligent or fraudulent in the conduct of this engagement
and that such conduct was the proximate cause of any injury for which any of the parties
is sought to be held liable.

CONCLUSION

We look forward to working with you on this matter. If these arrangements meet with
your understanding and approval, please sign the duplicate copy of this letter in the space
provided and return it to us. ’

Very truly yours,

David R. Witwer
President

September 12, 2001

Proposal Accepted By:

Signature Date
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STANDARD CONDITIONS TO BE INCLUDED IN THE REPORTS

The primary assumptions and limiting conditions pertaining to the value estimate

conclusion(s) stated in this report are summarized below. Other assumptions are
cited elsewhere in this report.

1. To the best of our knowledge and belief, the statements of facts contained in
the appraisal report, upon which the analysis and conclusion(s) expressed are
based, are true and correct. Information, estimates and opinions furnished to us
and contained in the report or utilized in the formation of the value conclusion(s)
were obtained from sources considered reliable and believed to be true and
correct. However, no representation, liability or warranty for the accuracy of such
jtems is assumed by or imposed on us, and is subject to corrections, erTors,
omissions and withdrawal without notice.

2. This valuation is based on asset listings which have been provided by our
client or his legal counsel. This financial information has not been subjected to
any auditing or verification procedures by us and we eXpress No assurance of any

kind on it.

3. The valuation may not be used in conjunction with any other appraisal or
study. The value conclusion(s) stated in this appraisal is based on the program of
atilization described in the report, and may not be separated into parts. The
appraisal was prepared solely for the purpose, function and party so identified in
the report. The appraisal report may not be reproduced, in whole or in part, and
the findings of the report may not be utilized by a third party for any purpose,
without the express written consent of Appraisal/Economics, Inc.

4. No change of any item in any of the appraisal report shall be made by anyone
other than Appraisal/Economics, Inc. and we shall have no responsibility for any
such unauthorized change. :

5. Unless otherwise stated in the appraisal, the valuation of the business has not
considered or incorporated the potential economic gain or loss resulting from
contingent assets, liabilities or events existing as of the valuation date.

6. We are not required to give testimony or be in attendance at any court or
administrative proceeding with reference to the business appraised unless
additional compensation is agreed to and prior arrangements have been made.

7. The working papers for this engagement are being retained in our files and
are available for your reference. We would be available to support our valuation

conclusion(s) should this be required. Those services would be performed for an
additional fee.

8. Neither all nor any part of the contents of the report shall be disseminated or
referred to the public through advertising, public relations, news or sales media, or
any other public means of communication or referenced in any publication,
including any private or public offerings including but not limited to those filed
with the Securities and Exchange Commission or other governmental agency,
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September 12, 2001
Kenneth A. Glusman, Esq.
Page 6 of 7

D without the prior written consent and approval of the review by
Appraisal/Economics, Inc.

9. Good and marketable title to the interest being appraised is assumed. We are
not qualified to render an "opinion of title" and no responsibility is assumed or
accepted for matters of a legal nature affecting the interest being appraised. No
formal investigation of legal title to or liabilities against the interest valued was
made, and we render no opinion as to ownership of the interest or condition of its
title. Furthermore, for purposes of this engagement and letter report, we did not
examine the assets of the business.

10. Management is assumed to be competent, and the ownership to be in
responsible hands, unless noted otherwise in this report. The quality of
management can have a direct effect on the viability and value of the interest.

11. Unless otherwise stated, no effort has been made to determine the possible
effect, if any, on the subject interest because of future federal, state or local
legislation, including any environmental or ecological matters or the so called
“year 2000” computer problem or interpretations thereof. Furthermore, we assume
that there are no hidden or unexpected conditions that would affect the assets of

the business and we accept no responsibility for discussing such conditions.

12. We take no responsibility for any events, conditions or circumstances
affecting the subject interest or its value, that take place subsequent to the
effective date of value cited in the appraisal.

13. Any decision to purchase, sell or transfer any interest in the business shall be
the sole responsibility of its owners, as well as the structure to be utilized and the

price to be accepted.

14. In connection with third party reliance on our conclusions, you agree to hold
Appraisal/Economics, Inc. and its shareholder, and employees harmless from any
and all claims, liabilities, and judgments, penalties, or assessments arising from
the performance of Appraisal/Economics, Inc. under this engagement, provided
that you shall have no obligation to indemnification with respect to a claim arising
from any act of negligence of willful or wanton misconduct by any owner or

employee of Appraisal/Economics, Inc.
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FROM PHONE NO. ¢ SEP. 21 2091 12:81PM P2

To: Kenneth A. Glusman, Esq.
From: David R. Witwer

Date: September 20, 2001
Subject: Prelirpinary Summary of the Valuation of Right of First Refusal on 175 Acres of

undeveloped Real Estate in Martha's Vineyard, MA commonly known as Herting
Creek Farm :

Qverview _
On December 30, 1969, four owners of adjoining land in Edgartown, MA entered into an
agreement which provided certain rights and easements for access to public ways and for
access to and use of certain beach property. In consideration for these rights, the owners

~ (the B, Cohans, the Aldeborghs, the M. Cohans and 2 “Trustee of a land trust) granted
mutual rights (hereinafter “the Right of First Refusal™) to purchase their respective Jands.

The parties agreed that until January 1, 2010, the B. Cohans, the Aldeborghs, and the M.

Cohans will not sell, transfer or convey any part of their respective lands other than to and
among themselves without first offering to sell the same to such one or all of a group
consisting of the Trustee, the trustee of another trust, Monte J. Wallace and Neil W.

Wallace, Further, any offer to sell was set at the price and in accordance with the

following:

Price per acre of land:
$7,000 per acre untjl January 1, 1980
8,000 per acre until January 1, 1990
9,000 per acre until January 1,2000
10,000 per acre until January 1,2010

Since the time of this agreement, the value of the 175 acres of real estate subject to the
Right of First Refusal has appreciated dramatically so that the contractual prices under the
Right of First Refusal represent 2 small fraction of current market values.

At the valuation date of August 25,2001, the Right of First Refusal represents
impairment to the marketability on the sale of the 175 acres. That land, on a fee simple
basis which assumes unrestricted marketability, bas an appraised value of $78,000,000 or
an average price per acre of over $400,000.

‘Under the Right of First Refusal, the land can be sold, but only at a current price of
$10,000 per acre which is about 2.5% of its average market value on a fec simple basis.
Accordingly, the owners of the property would be faced with the prospect of waiting
about 8-1/3 years for the Right of First Refusal to lapse or alternatively negotiating to
purchase the Right of First Refusal to free the property of this marketability impairment.

The owner of the Right of First Refusal would own it with the expectation that he could
negotiate its sale to the other parties at a substantial gain prior to its expiration on January
1,2010. Accordingly, the Right of First Refusal represents 2 speculative asset that would
depreciate with time not unlike an out-of-the-money option, for instance on an equity
index. Unlike the option, however, the owner of the Right of First Refusal would not
have the right to purchase the property at some higher out-of-the-money price 8.35 years
from the valuation date.
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Valuation Approaches
Two general approaches were used to valuc the Right of First Refusal. They included:

O Valuing it as an out-of-the-money call option expiring on January 1, 2010 with
adjustments for facts and circumstances.

0 Valuing it as the amount of impairment to the marketability of the fee simple value of |
the 175 acres of Herring Creek Farm (namely, the diminution of value of the asset due
10 its lack of marketability). This diminution in value due to lack of marketability was

estimated in two ways:

1. First, through studies of discounts observed in transactions of common stock
which were identical in all respects to freely traded shares except that they were
restricted from sale for periods typically of two years (so called letter stock).

2. Next, through a comparison of the price-to-net asset value ratios of New York
Stock Exchange traded real estate investment trusts with price-to-net asset value
ratios of partnership interests changing hands in the informal limited partoership
secondary markets. The real estate investments trusts which are traded on the New
York Stock Exchange are readily marketable while the limited partnerships traded
on the informal secondary markets have significantly limited marketability.

The difference between the price-to-net asset valuc ratios between these two
groups of assets is an estimated of diminution of value due to lack of ready

marketability.

Valuation Results

Option Approach:

For purposes of valuing the Right of First Refusal using methods for out-of-the-money
call options, we used the following assumptions and the option calculator (Black-Scholes
Model) available on the Chicago Board of Options Exchange web site. The assumptions

and the results were as follows:

European expiration style index options.

Index price = 78 (fee simple value of real estate in $millions).

Strike price = 324.3 (the value of the real estate in Smillions on January 1, 2010 if it

were to continue to appreciate ona compounded rate equal to at the averagc annual

historical rate from 1993 to 2001 or 18.6%).

o Volatility = 47.7 (the closing value of the VNX index on the NASDAQ 100 as of
August 24, 2001. A study of the historical price changes of land in Edgartown and
West Tisbury since 1993 found that vacant land ip those towns had similar price
volatility to that of the NASDAQ Composite index. The NASDAQ 100 is highly
correlated to the NASDAQ Composite index.) ,

0 Interest rate = 5.15 (yieldon a US Treasury Strip maturing in February 2010, namcly
the closest maturity to January 1,2010).

0 Annual dividend = 0

0 Days until expiration = 3,049

SOO

The value of this option was calculated to be about 21 or $21,000,000. However, a call
option has the right to purchase the underlying asset, in this case the land. The Right of
First Refusal has no such purchase feature. To adjust for this, we reduced the result of the
option calculation by one third to 14 in recognition that the jandowner must be motivated
to purchase the Right of First Refusal for its holder to gain a return.
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1odicated valuc of Right of First Refusal = $14,000,000 or 17.95% of the land value on a
fee simple basis

Restricted Stock Study Approach:

For purposes of valuing the Right of First Refusal using restricted stock discounts, we
looked at studies conducted over the years which have measured the extent 10 which
blocks of restricted stock have been discounted in private placements. Ten restricted
stock studies have been conducted since 1971. These studies generally analyzed the price
at which restricted, or letter stock, was sold (principally to institutional investors) in

relation to the contemporaneous freely traded (unrestricted) counterparts.

Two of the studies attempted to explain the variability of the discounts. They included the
SEC Institutional Investor Study and the Management Planning Study. The SEC
Institutional Study found the following factors have an influence on the size of the
restricted stock discount: '

1) Size of stock issuer in sales
2) Earnings of the stock issuer.

- 3) Market in which freely traded stock rades

None of these factors aré applicable for making a comparison with the Herring Creek
Farm property as it is not traded, and has no sales or earnings.

The study broke the discounts into ten percentage point ranges and grouped the
transactions by these ranges. Roughly two-thirds of the transactions occurred in the three
lowest discount ranges namely 0% to 10%, 10% to 20%, and 20% to 30%. The median
and average discounts from this study were 24% and 26%.

The other study, the Management Planning Study, involved an analysis of 49 restricted
stock transactions between 1580 and 1995, One of those transactions occurred at a price
equal to the price of the freely traded shares. The remaining discounts ranged from 3
percent to 58 percent, with a mean of 27.7 percent and a median of 28.8 percent. The
authors of this study attempted to explain the considerable variation around these
averages. In doing so, the relationsbip between the discounts and 21 factors the authors
considered relevant were studicd. The study attributed these factors "to those suggested
by the SEC Study, Revenue Ruling 77-287 or common sense." The results of the
statistical analysis conducted by MP were segmented as follows:

1.) There was a cleat confirmation of expectations observable in the data.
2.) There was some observable tendency of confirmation in the data.
3.) There was 00 apparent tendency to affirm expectations.

4.) The analysis results were inconclusive
Factors which clearly confirmed the expectations of the authors were:

1. Revenues

2. Recent Earnings

3. Market Price Per Share
4. Price Stability

5. Earnings Stability

Factors showing some observable confirming tendency in the Study included the
followings: .

(V3]
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1. Market Capitalization

2. Block Size (Shares)

3. Number of Quarters to Dribble Out

4. Number of Weeks Trading Volume to Sell
5 Block Size/Trading Volume (%)
6.10-Year Revenue Growth

710 Year Earnings Growth

Again, none of these factors are directly comparable for benchmarking a discount on the
Herring Creek Farm property resulting from the Right of First Refusal.

We have calculated the volatility of the adjusted median price per acre of land in
Edgartown and West Tisbury since 1993 and compared that volatility with the annual

change in the NASDAQ Composite Index over the period. They have similar volatility as

measured by the standard deviation of price changes since 1993.

Accordingly, the mean discounts from these studies or about 25% is the most meaningful
indication from this analysis of the discount to the fee simple land value arising from the
lack of ready marketability. On its face, this would indicate the value of the Right of First
Refusal is 25% of $78,000,000 or $19,500,000. But as in the case with the option,

the landowner must be motivated to purchase the Right of First Refusal in order for its
holder to gain a return. To adjust for additional Tisk, we reduced the result of this
calculation again by one third to reflect the special risk related to ownership of this asset.

Indicated value of Right of First Refusal = $13,000,000 or 16.67% of the land value ona

@ : fee simple basis

REIT and Limited Partnership Approach:

We developed our final cstimate of the amount of impairment to the marketability of the
fee simple value of the 175 acres of Herring Creek Farm by comparing the price-to-nct
asset value ratios of New York Stock Exchange traded real estate investment trusts with
price-to-net asset value ratios of parinership jnterests changing hands in the informal
limited partnership secondary markets.

Real cstate investments {rusts, which are traded on the New York Stock Exchange, are
readily marketable while the limijted partnerships traded on informal secondary markets
have significantly Jimited marketability. The differcnce between the price-to-net asset

value ratios between these (wo groups of assets is an estimated of diminution of valuc due
to lack of ready marketability.

To determine this difference, we started with a study obtained from Mercer Capital
Corporation which provided the per share net asset value of the underlying real estate
held by fifty REITs waded on the New York Stock Exchange. These net assct values were
obtained from the July 19, 2001 issue of Realty Stock Review. The study also provide the
per sbare closing price of each of these REITs. Nineteen of these REITS traded at
premiums to net asset value and thirty-one traded at discounts.

The median and average discount t0 net asset value (i.e., closing price per share divided
by net asset value per share) of all 50 REITS was slightly less than 1%. The median and
average dividend yield on these REITs was about 7.5%

We referred to data published by Partnership Profiles, Inc. (PPI) to obtain discounts to net

C asset value of limited equity partnerships traded on informal secondary markets. PPI
u gathers information on the prices being paid in the secondary market for limited
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+<hip interests (units) in relatively large limited partnerships. Ihis datais published
n?f’xll’ti‘rss }&%;?J fme iss(ue of)T he Partnership Spectrum. The transactions studied occurred
during the 60 days preceding the May/June issue of 2001.

1 of the partnerships included in that price-to-value ghscount'study are publicly- )
f;lgistered I3a~,'ith the S%curitics and BExchange Commussion, though none of the partnerships
-are publicly-tradcd on any recognized securiies exchange. Instead, units of the
partmerships are bought and sold in the so-called limited partnership secondary market.
This market is comprised of ten t0 twelve independent securities brokerage firms that act

primarily as intermediaries in matching up buyers and sellers of units in non-listed
partnerships of all types.

Most of these limited partnership intercsts Were sold to the public in the 1980's when tax
benefits associated with such jnvestments were more favorable than they are currently. A
very limited market has developed in these pqrmcrshig interests and it is the trading
prices in this market which forms the basis of the studies. The key statistic for purposes
of an analysis of the kind we are undertaking herein is the relationship between the prices
at which these transactions were completed and net asset value. All of the equity
partnerships in the Partnership Spectrum traded at a discount to net asset value. Forty-
two partnership transactions were listed. ‘The median and average discount to net asset
value (i.¢., transaction price per unit divided by net asset value per unit) of all 42 limited
partnerships was 3 1.5% and 30%, respectively. The median and average distribution
yield of those partnerships-having a set distribution rate was about 6.8% and 5.3%,

respectively.

We undertook regressions of the data on {he REITs and the limited partnerships to
determine if the discounts were correlated with the distribution and dividend yields of the
REITs or limited partnerships. The results showed little correlation in the data. We also
looked at whether the amount of leverage in the REITs and limited partnerships affected

the discount. Again, no significant correlation was found in the data.

Finally, in arriving at the difference in discounts between the REITs and limited
artnerships, we considered and compared the types of real cstate properties held by the
REITs and the limited partnerships. Most of the property types were similar including
apartment buildings, shopping and regional malls, manufactured homes and office
buildings. The REITs had a few property types not : ncluded in the limited partnerships
such as factory outlets, industrial and hotels, but they represented only seven of the fifty
REITs. The limited partnerships included undeveloped land and parking facilitics which
were property types not included in the REITs. Again, the number of different property

types was small.

Accordingly, the difference between the average discounts from the REITSs and limited
partnerships or about 29% is the most meaningful indication from this analysis of the
discount to the fee simple Jand value arising from the lack of ready marketability. On its
face, this would indicate the value of the Right of First Refusal is 29% of $78,000,000 or
$22,620,000. But as in the case with the other methods above, the landowner must be

motivated to purchase the Right of First Refusal in order for its holder to gain a return. To

adjust for additional risk, we reduced the result of this calculation again by one third to
reflect the special risk related to ownership of this asset.

Indicated value of Right of First Refusal = $15,080,000 or 19.33% of the land value on 2
fee simple basis
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;:) Conclusion

$14,000,000
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1. OVERVIEW

This report summarizes our analysis and determination of the fair market value of a right
of first refusal (hereinafter “the Right”) on certain real estate in Edgartown, MA
commonly known as Herring Creek Farm as of August 25, 2001 (“the valuation date™) .
The Right was created on December 30, 1969, when four owners of adjoining land in
Edgartown, MA entered into an agreement (hereinafter “the Agreement”) which provided
certain rights and easements for access to public ways and for access to and use of certain
beach property. In consideration for these rights, the owners (the B. Cohans, the
Aldeborghs, the M. Cohans and a Trustee of a land trust) granted mutual rights to
purchase their respective lands.

The parties agreed that until January 1, 2010, the B. Cohans, the Aldeborghs, and the M.
Cohans will not sell, transfer or convey any part of their respective lands other than to
and among themselves without first offering to sell the same to such one or all of a group
consisting of the Trustee, the trustee of another trust, Monte J. Wallace and Neil W.

Wallace.

Similarly, the Trustee and the Wallaces agreed to not sell, transfer or convey any part of
the Trustee’s land other than to and among said Monte J. Wallace, said Neil W. ‘Wallace,
the spouse or issue of either of them or any spouse of such issue without first offering to
sell the same to such one or all of a group consisting of the B. Cohans, the Aldeborghs,
the M. Cohans, or any issue of the B. Cohans or any spouse of such issue.

Further, any offer to sell was set at the price and in accordance with the following:

Price per acre of land:

$7,000 per acre until January 1, 1980
8,000 per acre until January 1, 1990
9,000 per acre until January 1, 2000

10,000 per acre until January 1, 2010

The fair market value of the Right is being determined for purposes of the establishing
the amount of charitable contribution in a transaction with The Nature Conservancy
(THC). This study should not be referred to or relied upon other than for this stated

purpose.

We define fair market value as the most probable price which a property should bring in a
competitive and open market under all conditions requisite to a fair sale, the buyer and
seller each acting prudently and knowledgeably and assuming the price is not affected by
undue stimulus.

In the course of our valuation we used information that was provided by the attorneys for
THC or was obtained from public sources we believe to be reliable, and our conclusions
are dependent on such information being complete and accurate in all material respects.
‘However, we have not examined such information and, accordingly, do not express an
opinion or any other form of assurance thereon.

In general, the procedures used to value the Right included the following:
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Discussions with attorneys for THC about the number of acres covered by the right
and the estimated fair market value of those acres on a fee simple basis;

A review of the Agreement (see Attachment 1);

Valuation of the Right as an out-of-the-money call option expiring on January 1, 2010
using the Black-Scholes model with adjustments for facts and circumstances.

Valuation of the Right as the amount of impairment to the marketability of the fee
simple value of the 180 acres of Herring Creek Farm (namely, the diminution of value
of the asset due to its lack of marketability). This diminution in value was estimated
through studies of discounts observed in transactions of common stock which were
identical in all respects to freely traded shares except that they were restricted from
sale for periods typically of two years (so called letter stock) and through a
comparison of the price-to-net asset value ratios of New York Stock Exchange traded
real estate investment trusts with price-to-net asset value ratios of limited partnership
interests changing hands in the informal secondary markets which are relatively
illiquid;

A review of discount information on partnership transactions as contained in The
Partnership Spectrum; ~

A review of discount information contained in a spreadsheet of publicly traded real
estate investment trusts prepared by Mercer Capital;

A review of the historical appreciation and volatility in the median adjusted price
per acre of vacant land based on sales in Edgartown and West Tisbury (a town next to
‘Edgartown);

Such other analyses, procedures and inquiries as we considered necessary.

Our analyses were based on the following sources of information:

0

Representations by attorneys for THC regarding the number of acres covered by
the Right and the approximate fair market value of those acres on a fee simple basis
(namely, a basis where the land would be freely sold without consideration of the
impairment of the Right);

A spreadsheet of vacant land sales which have occurred in Edgartown and West
Tisbury since 1987 supplied by Warren Information Services, a division of the
Warren Group;

An article titled “Size Adjustment Tables” by Gene Dilmore from the May-June 1976
issue of The Real Estate Appraiser presenting formulae to apply to land sales for
disparity in size between real state parcels;

Partnership Profiles, Inc. publication titled The Partnership Spectrum for May/June
2001;

An analysis of publicly traded real estate investment trusts prepared by Mercer
Capital;
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0 A coby of the Agreement;

0 Information on the U.S. economy from publications such as Fortune, Business Week,
the Federal Reserve Bank of Cleveland's Economic Trends, Standard & Poor's The
Outlook, and The Federal Reserve Bulletin;

0 Historical closing prices of the NASDAQ 100 index for the last six years from
the web site www.nasdaqnews.com;

0 The yield on U.S. Treasury Strips maturing in February 2010 (closest maturity to the
Right’s expiration date) as published by the Wall Street J ournal; and

0 The daily closing volatility index for the NASDAQ 100 between January 1, 2001 and
- August 24, 2001 as provided by the Chicago Board of Options Exchange web site
www.cboe.com and the option calculator on that web site which uses the Black-

Scholes option pricing model.

Our procedures did not include the investigation of, and we assume no responsibility for,
the title to or any liens against the Right. Furthermore, we assumed that there are no
hidden or unexpected conditions that could affect the value of this asset and accept no
responsibility for discovering such conditions.

In accordance with the foregoing, and as further described in this report, we have
determined the fair market value of the Right of First Refusal arising from the Agreement
covering about 180 acres of the Herring Creek Farm as of August 25, 2001 to be
$14,400,000. :

- The officer of Appraisal/Economics, Inc. who worked on this engagement has no known
or contemplated financial interest in the Right or the underlying real estate. Our com-

pensation for this engagement was neither based nor contingent on the values we
determined.

This report is solely for the purpose stated above and may not be used for any other
purpose, in whole or in part, without our prior written consent.

IL U.S. ECONOMIC OUTLOOK

In the appraisal of an asset, the general conditions prevailing in the economy must be
considered to assess the attractiveness of investments. Although individual factors may or

may not have a direct impact on a particular industry, the overall economic outlook
influences how investors perceive investment opportunities in all assets. In our analysis
of the Right, we have considered the economic climate that prevailed at or around August
25,2001, as well as the outlook for the future. In particular, we have focused on the
outlook for the residential real estate, since this aspect of the economy is most directly

related to the prospects of Right.

A. Overview

The August 2001 issue of Economic Trends says that the advance estimate for the
national income and product accounts, released July 27, reported that gross domestic
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product (GDP) grew at a meager annualized rate of 0.7% during the second quarter of
2001. This growth was slightly weaker than expected; the Blue Chip forecast for the
quarter was 0.9% growth. The major factor in the second-quarter slowdown was business
fixed investment, which fell 13.6% (annualized) from the first quarter 2001 and 1.7%
from the second quarter 2000.

The quarter’s decline in business investment was partly offset by personal consumption
and government spending, which rose 2.1% and 5.5%, respectively. Personal
consumption was up 3.2% from.the second quarter 2000, while government spending
increased 3.0%. Residential investment remains strong and has even accelerated recently.

Blue Chip forecasters are more optimistic about the last two quarters of 2001; they expect
GDP growth of about 2% in the third quarter and 3% in the fourth. The anticipated
increase may reflect this year’s many reductions in the federal funds rate, whose effects
usually are felt some time after the rate reductions.

Almost all sectors of the economy slowed in the second quarter, but manufacturing took
an especially severe beating. Manufacturing’s slump is reflected in industrial production,
which has declined steadily over the last nine months. In June, industrial production fell
0.7% from its May level—a hefty 8.7% annualized decline. Growth in industrial
production was considerably lower than in 2000.

B. Industry Outlook

According to the August 8, 2001 Federal Reserve Board Beige Book, residential real
estate markets in New England are still strong, although signs of softening are emerging.
The number of listings has begun to grow slowly, while the number of sales is starting to
decline. Real estate contacts of the Federal Reserve Board indicate that the lower half of
the market still enjoys very robust activity because low interest rates stimulate demand
among potential buyers, while the level of activity at the top of the market has slowed.
The Board’s contacts in Rhode Island report that the market is as strong as ever, with
most new listings selling very quickly and the average sale price up from last year. In
Vermont, the average sales price is slightly higher than a year ago, but prices of new
properties coming on the narket are the same as those of existing properties, indicating
that prices have stabilized.

According to a news release from the Massachusetts Association of Realtors, the pace of
single-family home sales continued to moderate across Massachusetts during the summer
of 2000. Fluctuations in financial markets, growing reluctance on the part of consumers
to take on additional debt, and rising interest rates in the spring of 2000 all factored into
softening demand for residential real estate. Sales of detached single-family homes
declined 9.8 percent in the third quarter of 2000, from 13,918 units in the July-September
period of 1999 to 12,554 in the same period in 2000. Condominium sales also dropped in
the period. :

C. Outlook for U.S. Economy

The August 15, 2001 forecasts by Standard & Poor's T/ he Outlook, indicates that the
second quarter will be the low point of the cycle. They expect GDP growth for the second
quarter of 2001 to be revised downward to 0.4% from 0.7%, but forecast modest
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improvement to 1.8% in the third and 3.4% in the final quarter of the year. These
forecasts are higher than the central tendency of the forecasts of the Federal Open Market
Committee members and other Reserve Bank presidents. They project growth in real
GDP of 1.25% to 2% over the four quarters of 2001. The poll of economists taken by the
Economist magazine forecasts similar growth for 2001. These economists project 2001

GDP growth at 1.6%.

I11. DESCRIPTION OF THE RIGHT

The Right was created on December 30, 1969 when four owners of adjoining land in
Edgartown, MA entered into the Agreement (see Attachment 1) which provided certain
rights and easements for access to public ways and for access to and use of certain beach
property. In consideration for these rights, the owners (the B. Cohans, the Aldeborghs, the
M. Cohans and a Trustee of a land trust) granted mutual rights to purchase their
respective lands.

The parties agreed that until January 1, 2010, the B. Cohans, the Aldeborghs, and the M.
Cohans will not sell, transfer or convey any part of their respective lands other than to
and among themselves without first offering to sell the same to such one or all of a group
consisting of the Trustee, the trustee of another trust, Monte J. Wallace and Neil W.

Wal_lace.

Similarly, the Trustee and the Wallaces agreed to not sell, transfer or convey any part of
the Trustee’s land other than to and among said Monte J. Wallace, said Neil W. Wallace,
the spouse or issue of either of them or any spouse of such issue without first offering to
sell the same to such one or all of a group consisting of the B. Cohans, the Aldeborghs,
the M. Cohans, or any issue of the B. Cohans or any spouse of such issue.

Further, any offer to sell was set at the price and in accordance with the following:
Price per acre of land:

$7,000 per acre until January 1, 1980
8,000 per acre until January 1, 1990
9,000 per acre until January 1, 2000

10,000 per acre until January 1, 2010

Since the creation of the Right in 1969, the value of the 180 acres of real estate subject to
the Right has appreciated dramatically so that the contractual prices under the Right
represent a small fraction of current market values on a fee simple basis.

The Right represents an impairment to the marketability on the sale of the land. Based
upon representations of attorneys for THC, that land has an appraised value of about
$64,000,000 on a fee simple basis. Fee simple assumes unrestricted marketability which
is not the case under the Right. However, without the Right impairing marketability, the
land would have an estimated average price per acre of over $350,000.

Under the Right, the land can’t be sold to other parties at this market price. It must be
offered under the Right at a current price of $10,000 per acre which is about 2.8% of its
average market value. Accordingly, the owners of the property would be faced with the
prospect of waiting about 8-1/3 years for the Right to lapse or alternatively negotiating to
purchase the Right to free the property of this marketability impairment.
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The owner of the Right would own it with the expectation that he could negotiate its sale
to the other parties at a substantial gain prior to its expiration on January 1, 2010.
Accordingly, the Right represents a speculative asset that would depreciate with time not
unlike an out-of-the-money option, for instance on an equity index. Unlike the option,
however, the owner of the Right of First Refusal would not have the right to purchase the
property at some higher out-of-the-money price 8.35 years from the valuation date.

IV. VALUATION OF THE RIGHT

Two general approaches were used to value the Right. They included:

0 Valuing it as an out-of-the-money call option expiring on January 1, 2010 with
adjustments for facts and circumstances.

0 Valuing it as the amount of impairment to the marketability of the fee simple value of
the 180 acres of Herring Creek Farm (namely, the diminution of value of the asset due
to its lack of marketability). This diminution in value due to lack of marketability was
estimated in two ways:

1. First, through studies of discounts observed in transactions of common stock
which were identical in all respects to freely traded shares except that they were
restricted from sale for periods typically of two years (so called letter stock).

- 2. Next, through a comparison of the price-to-net asset value ratios of New York
Stock Exchange traded real estate investment trusts with price-to-net asset value
ratios of limited partnership interests changing hands in the informal secondary
markets. The real estate investments trusts which are traded on the New York
Stock Exchange are readily marketable while the limited partnerships traded
on the informal secondary markets have significantly limited marketability.

The difference between the price-to-net asset value ratios between these two
groups of assets is an estimated of diminution of value due to lack of ready
marketability.

A. Option Approach

For purposes of valuing the Right using methods for out-of-the-money call options, we
used the following assumptions and the option calculator (Black-Scholes Model)
available on the Chicago Board of Options Exchange web site
(http://www.cboe.com/TradToo]/OptionCalculator.asp). The Black-Scholes model
assumes the following:

1. The option may be exercised only at maturity-it is a European option.

2. There is only one source of uncertainty (e.g., the interest rate is assumed to be
constant).

3. The option is contingent on a single underlying risky asset.

4. The underlying asset pays no dividends.

5. The current market price and the stochastic process followed by the underlying
asset are known.

6. The variance of return on the underlying asset is constant through time.

7. The exercise price is known and constant.

1174



The assumptions used were as follows:

0 European expiration style index options.

0 Index price = 64 (fee simple value of real estate in $millions).

0 Strike price = 266.1 (the value of the real estate in $millions on January 1, 2010 if it
were to continue to appreciate on a compounded rate equal to at the average annual
historical rate from 1993 to 2001 or 18.6%).

0 Volatility = 50.2 (about 80% the average closing value of the VNX index on the
NASDAQ 100 for the period January 2, 2001 to August 24, 2001, namely 62.8. A
study of the historical price changes of land in Edgartown and West Tisbury since
1993 found that vacant land in those towns had an annual price volatility of about
80% of the NASDAQ 100 over the period. See Table 1 below. )

0 Interest rate = 5.15 (yield on a US Treasury Strip maturing in February 2010, namely
the closest maturity to January 1, 2010).

0 Annual dividend =0

0 Days until expiration = 3,049

For purposes of estimating the average rate of appreciation on vacant land in Edgartown
or West Tisbury as well as its price volatility, we obtained a listing of all transactions
since 1987 in vacant land in Edgartown and West Tisbury from Warren Information
Services, a division of the Warren Group (see Exhibit 1). We reviewed the list and
climinated transactions where no price or acreage information was included. The list -
included vacant land which was currently developable, potentially developable and not
developable. In discussions with the suppliers of the information, we were informed that
the information from the most recent years was the most complete and reliable.

The first six columns of Exhibit 1 shows the address, town, use code, acres, sale date and
sale price of these vacant land transactions. The next five columns represent the
application of size adjustment formulae presented in an article titled “Size Adjustment
Tables” by Gene Dilmore from the May-June 1976 issue of The Real Estate Appraiser.
The formulae were applied to each transaction in order to adjust the prices per acre for the
effects of size differences of the parcels. These formulae include the square root formula,
the Hoffman formula, the 1/3-2/3 curve formula, the Jerrett curve formula and the
learning curve formula. The last column in Exhibit 1 is the average of the five formula’s
size adjusted price per acre of the transactions.

The transactions were sorted by sale date and the median size adjusted price per acre
determined for each year. Data prior to 1993 was not considered in the calculation of
price appreciation and volatility calculation because the supplier indicated that earlier
data may not be complete and reliable. Table 1 summaries the adjusted median price per
acre of vacant land in these towns in each year between 1993 and 2000 and for the partial
year ended August 25, 2001. That table also shows the percentage year-to-year price
change in these median amounts together with their standard deviation and average

(including the partial year 2001 in the average).

In addition, Table 1 shows the closing year-end value of the NASDAQ 100 index and the
percentage year-to-year change in that index together with the standard deviation of those
percentage changes. As the table shows, the price changes in the land are about 80%
(40%/50%) of those of the NASDAQ 100 index.
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TABLE 1 :
Adjusted Median Price per Acre of Vacant Lan
and Year-End Closing Value of the NASDAQ 100 Index
with Year-to-Year Percentage Change and Standard Deviation

Adjusted

Median . Year-end

Price/Acre NASDAQ
Year of Land % Change 100 % Change
1993 $ 67,708 - 398.28 -
1994 56,953  -15.9% 404.30 1.5%
1995 62,173 9.2% 576.20 42.5%
1996 87,264 40.4% 82140 = 42.6%
1997 127,006 45.5% 990.80 20.6%
1998 87,849  -30.8% 1,836.00 85.3%
1999 109,978 25.2% 3,708.00 102.0%

2000 208,068 89.2% 2,341.70 -36.8%
8/25/01 178,438 -14.2% 1,579.61 -32.5%
Volatility as measured

by Standard Deviation
of % price change 40% 50%
Average annual
% change 18.6%
Source: Warren Information Services and Nasdagnews web
site.

The value of this option was calculated to be about 19.3 or $19,300,000. However, a call
option has the right to purchase the underlying asset, in this case the land. The Right has
no such purchase feature. To adjust for this and the Right’s limited marketability, we
reduced the result of the option calculation by 25% to $14.5 million in recognition that
the landowner is the most likely purchaser and must be motivated to sell the land for the

Right holder to gain a return.

Indicated value of Right of First Refusal = $14,500,000 or 22.6% of the land value ona
: fee simple basis

B. Valuation of the Right Using Restricted Stock Study Approach

A second approach in valuing the Right looks at how much less the land is worth due to
its lack of ready marketability. To estimate this impairment in value, we looked at studies
conducted over the years which have measured the extent to which blocks of restricted
stock have been discounted from their freely traded stock in private placements. Ten
restricted stock studies have been conducted since 1971. These studies generally analyzed
the price at which restricted, or letter stock, was sold (principally to institutional
investors) in relation to the contemporaneous freely traded (unrestricted) counterparts.

Two of the studies attempted to explain the variability of the discounts based on
differences in financial factors in the stocks’ issuers. They included the SEC Institutional
Investor Study and the Management Planning Study. The SEC Institutional Study found
the following factors have an influence on the size of the restricted stock discount:
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1) Size of stock issuer in sales
2) Earnings of the stock issuer
3) Market in which freely traded stock trades

None of these factors are applicable for making a comparison with the Herring Creek
Farm property as it is not publicly traded on an exchange, and has no sales or earnings.

However, the SEC Institutional Investor Study broke the discounts into ten percentage
point ranges and grouped the transactions by these ranges. Roughly two-thirds of the
transactions occurred in the three lowest discount ranges namely “0% to 10%”, “10% to
20%”, and “20% to 30%”. The median and average discounts from this study were 24%
and 26%. ”

The other study, the Management Planning Study (MP), involved an analysis of 49
restricted stock transactions between 1980 and 1995. One of those transactions occurred
at a price equal to the price of the freely traded shares. The remaining discounts ranged
from 3 percent to 58 percent, with a mean of 27.7 percent and a median of 28.8 percent.
The authors of this study attempted to explain the considerable variation around these
averages. In doing so, the relationship between the discounts and 21 factors the authors
considered relevant were studied. The study attributed these factors "to those suggested
by the SEC Study, Revenue Ruling 77-287 or common sense." The results of the factor
analysis conducted by MP were segmented as follows:

1.) There was a clear confirmation of expectations observable in the data.
2.) There was some observable tendency of confirmation in the data.

3.) There was no apparent tendency to affirm expectations.

4.) The analysis results were inconclusive

Factors which clearly confirmed the expectations of the authors were:

1. Revenues

2. Recent Eamings

3. Market Price Per Share
4. Price Stability

5. Earnings Stability

Factors showing some observable confirming tendency in the Study included the

* followings:

1. Market Capitalization

2. Block Size (Shares)

3. Number of Quarters to Dribble Out

4. Number of Weeks Trading Volume to Sell
5. Block Size/Trading Volume (%)
6.10-Year Revenue Growth

7.10 Year Earnings Growth

Again, none of these factors are directly comparable for benchmarking a discount on the
Herring Creek Farm property resulting from the Right.

Accordingly, the mean discounts from this most recent study or about 29% is the most
meaningful indication from this analysis of the discount to the fee simple land value
arising from the lack of ready marketability. On its face, this would indicate the value of
the Right is 29% of $64,000,000 or $18,600,000. But as in the case with the option, the
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landowner must be motivated to purchase the Right in order for its holder to gain a return.
To adjust for additional risk, we reduced the result of this calculation again by 25% to
reflect the special risk related to ownership of this asset. :

Indicated value of Right of First Refusal = $14,000,000 or 21.9% of the land value on a
fee simple basis

C. Valuation of the Right Using a Comparison of Real Estate Investment Trusts and
Limited Partnerships

We developed our final estimate of the value resulting from the impairment to the
marketability of the fee simple value of the 180 acres of Herring Creek Farm by
comparing the price-to-net asset value ratios of New York Stock Exchange traded real
estate investment trusts (REIT) with price-to-net asset value ratios of partnership interests
changing hands in the informal limited partnership secondary markets. The price-to-net
asset value ratios measured the recent per share transaction prices against the per share
fair market value of the underlying net assets of the REIT or limited partnership.

Real estate investments trusts, which are traded on the New York Stock Exchange, are
readily marketable while the limited partnerships traded on informal secondary markets
have significantly limited marketability. The difference between the price-to-net asset
value ratios between these two groups of assets is an estimated of diminution of value due
to lack of ready marketability.

To determine this difference, we started with a study obtained from Mercer Capital
Corporation which provided the per share average net asset value estimates of the
underlying real estate held by fifty REITs traded on the New York Stock Exchange
shown in Exhibit 2. These net asset values were obtained from the July 19, 2001 issue of
Realty Stock Review. The study also provided the per share closing price of each of these
REITs. Nineteen of these REITs traded at premiums to the average net asset value
estimates and thirty-one traded at discounts.

The median and average discount to net asset value (i.e., closing price per share divided
by net asset value per share) of all 50 REITS was slightly less than 1%. The median and
average dividend yield on these REITs was about 7.5%

For the limited partnerships, we referred to data published by Partnership Profiles, Inc.
(PPI) to obtain discounts.to net asset value of limited equity partnerships traded on
informal secondary markets as shown in Exhibit 3. PPI gathers information on the prices
being paid in the secondary market for limited partnership interests (units) in relatively
large limited partnerships. This data is published in PPI's May/June issue of The '
Partnership Spectrum. The transactions studied occurred during the 60 days preceding
the May/June issue of 2001.

All of the partnerships included in that price-to-value discount study are publicly-
registered with the Securities and Exchange Commission, though none of the partnerships
are publicly-traded on any recognized securities exchange. Instead, units of the
partnerships are bought and sold in the so-called limited partnership secondary market.
This market is comprised of ten to twelve independent securities brokerage firms that act
primarily as intermediaries in matching up buyers and sellers of units in non-listed
partnerships of all types.
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Most of these limited partnership interests were sold to the public in the 1980's when tax
benefits associated with such investments were more favorable than they are currently. A
very limited market has developed in these partnership interests and it is the trading
prices in this market which forms the basis of the studies. The key statistic for purposes
of an analysis of the kind we are undertaking herein is the relationship between the prices
at which these transactions were completed and net asset value. All of the equity
partnerships in the Partnership Spectrum traded at a discount to net asset value. Forty-
two partnership transactions were listed. The median and average discount to net asset
value (i.e., transaction price per unit divided by net asset value per unit) of all 42 limited
partnerships was 31.5% and 30%, respectively. The median and average distribution
yield of those partnerships having a set distribution rate was about 6.8% and 5.3%,
respectively.

We undertook regressions of the data on the REITs and the limited partnershipsto
determine if the discounts were correlated with the distribution and dividend yields of the
REITs or limited partnerships. The results showed little correlation in the data. We also
looked at whether the amount of leverage in the REITs and limited partnerships affected
the discount. Again, no significant correlation was found in the data.

Finally, in arriving at the difference in discounts between the REITs and limited
partnerships, we considered and compared the types of real estate properties held by the
REITs and the limited partnerships. Most of the property types were similar including
apartment buildings, shopping and regional malls, manufactured homes and office
buildings. The REITs had a few property types not included in the limited partnerships
such as factory outlets, industrial and hotels, but they represented only seven of the fifty
REITs. The limited partnerships included undeveloped land and parking facilities which

- were property types not included in the REITs. Again, the number of different property
types was small. : ‘

Accordingly, the difference between the median discounts from the REITs and limited
partnerships or about 30% is the most meaningful indication from this analysis of the
discount to the fee simple land value arising from the lack of ready marketability. On its
face, this would indicate the value of the Right is 30% of $64,000,000 or $19,200,000.
But as in the case with the other methods above, the landowner must be motivated to
purchase the Right in order for its holder to gain a return. To adjust for additional risk, we
reduced the result of this calculation again by 25% to reflect the special risk related to
ownership of this asset.

Indicated value of Right of First Refusal = $14,400,000 or 22.5% of the land value on a
fee simple basis

V. CONCLUSION TO VALUE

Upon review of the various valuation methods described above, three resulted in
indications of fair market value. They are as follows:

Fair Market Value
Option Approach $14,500,000
Restricted Stock Study Approach 14,000,000
Comparison of REITs and Limited Partnerships 14,400,000
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In accordance with the foregoing, we have determined the fair market value of the Right
of First Refusal on certain real estate in Edgartown, MA commonly known as Herring
Creek Farm as of August 25,2001 to be $14,400,000.
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ATTACHMENT 1

THE AGREEMENT

Agreement made this 30th day of December, 1969, by and between B. Harrison Cohan
and Hildegarde H. Cohan, husband and wife, both of Boston, Suffolk County,
Massachusetts (hereinafter called the “Benjamin Cohans”), John N. Aldeborgh and Janet
H. Aldeborgh, husband and wife, both of Hyde Park, New York (hereinafter called the
“Aldeborghs™) and Marshall N. Cohan and Judith J. Cohan, husband and wife, both of
Uxbridge, Worcester County, Massachusetts (hereinafter called the “Marshall Cohans”),
and Marshall N. Cohan Trustee under Declaration of Trust dated November 4, 1969
(hereinafter called the “Trustee”).

Recital of Facts

A. Hildegarde N. Cohan is the owner of certain land (the Benjamin Cohan land) in
Edgartown, County of Dukes County, Massachusetts, being a portion of Lot B shown on
Land Court Plan 13419D. : :

B. The Aldeborghs are the owners of certain land (the Aldeborgh land) in said
Edgartown shown as Lot 1 on Land Court Plan 34427 (pending). See Dukes County
Deeds, Book 255, Page 245,

C. The Marshall Cohans are the owners of certain land (the Marshall Cohan land)
in said Edgartown shown as Lots 6 and 8 on Land Court Plan 13419M.

D. The Trustee is the owner of certain land (the Trustee’s land) in said Edgartown
which adjoins the lands referred to in paragraph A, B, and C above, which land (including
the ownership of various rights of way) is shown on a plan by Dean R. Swift, Reg. Land
Surveyor, dated December 11, 1969 (hereinafter called the “Swift Plan™) and is described
in two deeds from the Benjamin Cohans to the Trustee dated December 30, 1969, said
plan and one of said deeds being recorded with County of Dukes County Deeds herewith,
the other deed covering registered land to be registered with Dukes County Registry
District of the Land Count.

E. The Trustee is willing to grant to the Benjamin Cohans, the Aldeborghs, and
the Marshall Cohans and their issue and the spouses of such issue certain rights and
easements for access to public ways and for access to and use of the Beach shown as
“beach dunes” on the Swift Plan, all as hereinafter more specifically provided.

F. The Trustee is willing to hold a portion of the Trustees’s land (herein called the
“Restricted Area”, as shown on the Swift Plan) subject to certain restrictions for the
personal benefit only, of the Benjamin Cohans, the Aldeborghs and the Marshall Cohans
and their issue and the spouses of such issue, all as hereinafter described and limited.

G. The Benjamin Cohans, the Aldeborghs and the Marshall Cohans on the one
part, and the Trustee on the other part, are willing to grant certain mutal rights to purchase
their respective lands.
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Covenants of the Parties

NOW THEREFORE in consideration of the mutual covenants, grants and easements
herein contained, the parties hereto agree as follows:

1. The Trustee hereby grants to the Benjamin Cohans the rights and easements (2)
to use the “Right of Way (15 ft. wide)” shown on the Swift Plan as access from the
Benjamin Cohan land to Slough Cove Road, a public way, for all purposes of access for
which public ways are now or may hereafter be used in the Town of Edgartown and to
connect with and use the existing electric and telephone lines now servicing the Ben; amin
Cohan land or as such services from time to time may be replaced or enlarged: (b) to use
the “Right of Way (15 ft. wide)” and the “Right of Way (30 ft. wide)” shown on the Swift
Plan as access on foot or by vehicle from the Benjamin Cohan land to and from the
Aldeborgh land: and (c) to use said “Right of Way (15 ft. wide)”, the “Right of Way (30
ft. wide)” and the “Right of Way (40 ft. wide)” and the extension thereof as access to the
Restricted Area, and the Beach and the Atlantic Ocean, all as shown on the Swift Plan,
together with the right to use the Beach for swimming, fishing, picnicking and boating,
and other usual recreational activities (but not for the erection or placing of any cabannas,
tents, or other structures or shelters thereon). The rights of use and access to and from the
Benjamin Cohan land and to and from the Restricted Area, the Beach and the Ocean
which are granted in clauses (b) and (c) hereof are rights which are personal to the
Benjamin Cohans and their issue and the spouses of such issue, and shall endure only so
long as the Benjamin Cohans or their issue or any spouse of such issue shall continue to
own of record any part or all of the Benjamin Cohan land, and while there is a dwelling
house on the land so retained. Said rights shall terminate and expire without instrument of
release when all such record ownership shall cease.

: 2. The Trustee hereby grants to the Aldeborghs the rights and easements (a) to use
the “Right of Way (30 ft. wide)” and said “Traveled Way” shown on the Swift Plan as
access to Slough Cove Road and Herring Creek Road to and from the Aldeborgh land for
all purposes of access for which public ways are now or may hereafter be used in the
Town of Edgartown and to connect with and use the existing electric and telephone lines
now servicing the Aldeborgh land or as such services from time to time may be replaced
or enlarged: (b) to use the “Right of Way (30 ft. wide)” and the “Right of Way (15 ft.
wide)” shown on the Swift Plan as access on foot or by vehicle from the Aldeborgh land
to and from the Benjamin Cohan land and the Marshall Cohan land: and (c) to use the
“Right of Way (40 ft. wide)” and the extension thereof as access to the Restricted Area,
and the Beach and the Atlantic Ocean, all as shown on the Swift Plan, together with the
right to use the Beach for swimming, fishing, picnicking and boating, and other usual
recreational activities (but not for the erection or placing of any cabannas, tents, or other
structures or shelters thereon). The rights of use and access to and from the Aldeborgh
land to and from the Restricted Area, the Beach and the Ocean which are granted in
clauses (b) and (c) hereof are rights which are personal to the Aldeborghs and their issue
and the spouses of issue, and shall endure only so long as the Aldeborghs or their issue or
any spouse of such issue shall continue to own of record any part or all of the Aldeborghs
land, and while there is a dwelling house on the land so retained. Said rights shall
terminate and expire without instrument of release when all such record ownership shall

cease.

3. The Trustee hereby grants to the Marshall Cohans the rights and easements (a)
to use the “Right of Way (15 ft. wide)” shown on the Swift Plan as access to Slough Cove
Road and Herring Creek Road to and from the Marshall Cohan land for all purposes of
access for which public ways are now or may hereafter be used in the Town of
Edgartown and to connect with and use the existing electric and telephone lines now

1182



17

servicing the Marshall Cohan land: (b) to use the “Right of Way (15 ft. wide)” and the
“Right of Way (30 ft. wide)” shown on the Swift Plan as access on foot or by vehicle
from the Marshall Cohan land to and from the Aldeborghs land: and (c) to use the “Right
of Way (15 ft. wide)”, “Right of Way (30 ft. wide)” and the “Right of Way (40 ft. wide)”
and the extension thereof as access to the Restricted Area, and the Beach and the Atlantic
Ocean, all as shown on the Swift Plan, together with the right to use the Beach for
swimming, fishing, picnicking and boating, and other usual recreational activities (but not
for the erection or placing of any cabannas, tents, or other structures or shelters thereon).
The rights of use and access to and from the Marshall Cohan land to and from the
Restricted Area, the Beach and the Ocean which are granted in clauses (b) and (c) hereof
are rights which are personal to the Marshall Cohans and their issue and the spouses of
such issue, and shall endure only so long as the Marshall Cohans or their issue or any
spouse of such issue shall continue to own of record any part or all of the Marshall ,
Cohans land, and while there is a dwelling house on the land so retained. Said rights shall
terminate and expire without instrument of release when all such record ownership shall

cease.

4. The Benjamin Cohans, the Aldeborghs and the Marshall Cohans hereby release
to the Trustee any and all rights and easements which they may have in, over or with
respect to the Trustee’s land other than such rights and easements as are granted-or
reserved by this Agreement, and the parties hereby agree each to bear a pro rata part,
determined on the basis of acreage, of the cost of maintaining and repairing any ways and
roads which are used in common by any of the parties.

5. The parties hereby agree that until January 1, 2010 (2) no buildings or other
structures shall be erected or maintained in the “Restricted Area” and (b) no use shall be
made of the Benjamin Cohans’ land, the Marshall Cohans’ land, the Aldeborghs’ land or
the Trustee’s land other than for detached single family residences (together with such
uses and improvements as are normally accessory thereto in a seaside community), which
residences shall not be designed, intended for use, or used primarily for the production of
rental income to the owner thereof. Nothing contained in the foregoing restrictions, .
however, shall be deemed or construed to limit or prohibit the use of the Trustee’s land
for purposes of farming and animal husbandry and activities normally connected
therewith (expressly excluding, however, piggeries, henneries and similar
establishments). Notwithstanding the foregoing termination date of the aforesaid
restrictions, the same shall no longer be enforceable at such earlier time as no part of the
Benjamin Cohan land, the Aldeborgh land, and the Marshall Cohan land is owned of
record by either of the Benjamin Cohans or by any issue of theirs or spouses of such
issue, or when there shall not for thirty months or more have been at least one dwelling
house or dwelling unit on any land retained by them.

(2) The parties hereto hereby agree that until January 1, 2010, the Benjamin
Cohans, the Aldeborghs, and the Marshall Cohans will not sell, transfer or convey any
part of their respective lands other than to and among themselves or any of their issue or
spouses of such issue without first offering to sell the same to such one or all of a group
consisting of the following which shall then own of record any part or all of the Trustee’s
land; to wit: the Trustee (including the successor or successors of the Trustee), the
Trustees of Jenkins Point Trust, a Massachusetts business trust under Declaration dated
December 26, 1969 (including the successor or successor Trustees to the present
Trustees, viz. Monte J. Wallace, said Neil W. Wallace, the spouse or issue of either of
them or any spouse of such issue; and the Trustee and the Wallaces will not sell, transfer
or convey any part of the Trustee’s land other than to and among said Monte J. Wallace,
said Neil W. Wallace, the spouse or issue of either of them or any spouse of such issue
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without first offering to sell the same to such one or all of a group consisting of the
following persons who shall then own of record any part of said land on which there then
is located a dwelling house, to wit: the Benjamin Cohans, the Aldeborghs, the Marshall
Cohans, or any issue of the Benjamin Cohans or any spouse of such issue. Any offer to
sell as aforesaid shall be at the price and in accordance with the offering procedures
stipulated in subparagraph (d) below.

(b) Any such offer made by the Benjamin Cohans, the Aldeborghs or the ‘Marshall
Cohans or any of them or any issue of them or spouse of such issue may be accepted by
the offerees only in the following order of priority: (i) the Trustee or his successor or
successors in trust; (ii) said Trustees of the J enkins Point Trust (including their
successors); (iii) said Monte J. Wallace or his spouse if either is the then owner; (iv) said
Neil W. Wallace or his spouse if either is the then owner; (v) any issue of said Monte J.
Wallace or Neil W. Wallace or spouse of such issue who are owners of record and who
are then under no legal disability.

(¢) Any such offer made by the Trustee or any Successors of the Trustee referred
to in subparagraph (a) above may be accepted by the offerees only in the following order
of priority: (i) the Benjamin Cohans or either of them if then such owners; (ii) the
Aldeborghs or either of them if then such owners; (iii) the Marshall Cohans or either of
them if then such owners; (iv) any of their issue or spouses of such issue who are owners

of record and who are then under no legal disability.
(d) Price per acfe of land:

$7,000 per acre until January 1, 1980
8,000 per acre until January 1, 1990
9,000 per acre until January 1, 2000

10,000 per acre until January 1, 2010

(and at the same rate for any portion of an acre). The price for any buildings and
structures on the land so offered shall be on the basis of the then reproduction cost thereof
as determined by an individual estimator recommended by the senior real estate mortgage
officer of the First National Bank of Boston or any corporate successor to the major part
of its banking business.

(e) Any such offer shall be made in writing and addressed to the offeree or
offerees at the addresses designated in the assessor’s records for the offeree’s land, shall
be delivered in hand or sent by registered mail, return receipt requested, and shall state in
precise terms the land being offered and contain a description of the buildings and
structures thereon, together with the reproduction cost thereof. If no offeree or offerees as
hereinabove provided shall accept such offer by written acceptance addressed to the
offeror at the address stipulated in the offeror’s offer received by him within sixty (60)
days from the date of the mailing or delivery of such offer (or, having accepted such offer
shall fail to complete such purchase as hereinafter provided), the offeror shall thereafter
be free to sell the premises so offered to any party and on such terms as offeror shall
determine, provided that the deed or other instrument conveying the same has been
recorded within forty-five (45) days after the expiration of the offering period.

f) If any such offer shall be accepted in accordance with the terms hereof, the
deed shall be delivered and the consideration paid at Dukes County Registry of Deeds at
11am on the fifteenth day after the receipt by the offeror of the offeree’s election to
purchase (or if a Saturday, Sunday or holiday, on the next business day thereafter).
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(g) The obligations limiting sale of the respective premises of the parties hereto
shall continue to be binding upon any of the persons to whom any of the parties have the
right to convey part or all of their respective premises without first offering to sell the
same as above stipulated, but shall not be binding on any other person acquiring title to
any part or all of the parties’ respective lands if the offering procedures outlined above

‘have been carried out as required.

(h) If any offering owner shall make and record with said Registry of Deeds an
affidavit stating that he has given notice to the requisite offerees in connection with the
sale or conveyance of any part of such offeror’s land and that he has not received written
notice of election to purchase by any designated offeree or that such offer has been
accepted by the offeree, who has failed to complete the transaction in accordance with the
provisions hereof, then such affidavit shall be conclusive evidence of compliance with the
requirements of this paragraph in favor of any other grantee and all persons claiming by,

' through, and under such grantee. The provisions of this Section 5 (a)-(f) shall not be

construed to apply to any bona fide mortgages or to sales or other proceedings for the
foreclosure thereof. :

The provisions of this agreement shall run with the land except where they are stated to
be personal in nature and shall be binding upon and enure to the benefit of the parties
hereto and their respective heirs; legal representatives, successors in trust and asigns.

None of the parties shall be personally liable for any breach of the foregoing
covenants unless and to the extent that such breach relates to land owned by such party at
the time of the breach.

Witness the execution hereof under seal on the day and year first above
mentioned.
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V. CERTIFICATION OF APPRAISER

I certify that, to the best of my knowledge and belief:

the statements of fact contained in this report are true and correct.

the reported analysis, opinions, and conclusions are limited only by the reported
assumptions and limiting conditions, and are my personal, unbiased professional
analyses, opinions and conclusions.

1 have no present or prospective interest in the property that is the subject of this report,
and I have no personal interest or bias with respect to the parties involved.

my compensation is not contingent on an action or event resulting from the analyses,
opinions, or conclusions in , or the use of, this report. .

my analyses, opinions, and conclusions were developed, and this report has been
prepared, in conformity with the Uniform Standards of Professional Appraisal Practice.
no one provided significant professional assistance to the person signing the cover letter
to this report. -
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VL. CREDENTIALS OF THE APPRAISER

_ DAVID R. WITWER, AS.A,, CP.A.

POSITION

EDUCATION

PROFESSIONAL
HISTORY

PROFESSIONAL
EXPERIENCE

EMPLOYMENT
EXPERIENCE

President, Appraisal/Economics, Inc., Chicago

M.B.A., University of Chicago, Chicago

M.S., Engineering, California Institute of
Technology, Pasadena

B.A., Humanities, Dickinson College,
Carlisle, Pennsylvania

Manager, Coopers & Lybrand Valuation Services
‘and Litigation & Claims Services, Chicago

Senior Manager, Price Waterhouse Valuation
Services, New York and Chicago

Senior Consultant, Arthur D. Little
Valuation, Inc., Chicago

Consultant, Greeley & Hansen Engineers,
Chicago

Directed appraisals and damage claim assess-
ments for litigation and other business
purposes. These studies involved businesses,
real estate, equipment and intangible assets
such as proprietary technology, patents,
customer lists, contracts, non-compete
agreements, and trademarks.

Directed engagements for numerous clients.
Some of these are:

Avis Europe plc

Baker and McKenzie

Baxter Travenol

Black & Decker Corporation
CBS Records

Coca-Cola Bottling Company
Cyprus Minerals Corporation
ComputerLand Stores
General Motors Corporation
Kimberly-Clark

Laidlaw Industries, Inc.

Lee, Toomey & Kent
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DAVID R. WITWER, AS.A,, CP.A.

EMPLOYMENT
EXPERIENCE
(CONTINUED)

TESTIMONY
EXPERIENCE

PRESENTATIONS/
PUBLICATIONS

TEACHING

PROFESSIONAL
AFFILIATIONS/
LICENCES

- COURSES

Medtronic, Inc.

Pratt & Whitney

Shell Oil Company

The Upjohn Company
Waste Management, Inc.
Western Union Corporation

Harris vs. Harris, Circuit Court of Cook
County, Illinois, August, 1985

O'Connor vs. O'Connor, Circvu'itvCourt of
Lake County, Illinois, September, 1985

Chicago Bar Association Matrimonial Law
Committee and Illinois CPA Society

Price Waterhouse and Coopers & Lybrand
National Training Sessions

Article on the effect of the 1986 Tax
Reform Act on company's value in Medical
Business Journal

Coauthored article awaiting publication on
valuation of intangible assets.

Lecturer in finance, Loyola Uﬁiversity, 1993

Lecturer in business ethics, National-Louis
University, 1993

Senior Member, American Society of
Appraisers (ASA designation)

Registered Professional Engineer of
Illinois

Certified Public Accountant

Appraisal Institute Courses Completed:
Real Estate Appraisal Principles

Basic Valuation Procedures

Standards of Professional Practice A & B
Residential Valuation

Capitalization Theory & Techn., Part A&B
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VIL STANDARD CONDITIONS

The primary assumptions and limiting conditions pertaining to the value estimate

conclusion(s) stated in this report are summarized below. Other assumptions are cited
elsewhere in this report. :

1. To the best of our knowledge and belief, the statements of facts contained in the
appraisal report, upon which the analysis and conclusion(s) expressed are based, are true
and correct. Information, estimates and opinions furnished to us and contained in the
report or utilized in the formation of the value conclusion(s) were obtained from sources
considered reliable and believed to be true and correct. However, no representation,

liability or warranty for the accuracy of such items is assumed by or imposed on us, and

is subject to corrections, €rrors, omissions and withdrawal without notice.

2. This valuation is based on asset listings which have been provided by our client or
his legal counsel. This financial information has not been subjected to any auditing or
verification procedures and we €xpress no assurance of any kind on it.

3. The valuation may not be used in conjunction with any other appraisal or study,
The value conclusion(s) stated in this appraisal is based on the program of utilization
described in the report, and may not be separated into parts. The appraisal was prepared
solely for the purpose, function and party so identified in the report. The appraisal report
may not be reproduced, in whole or in part, and the findings of the report may not be
utilized by a third party for any purpose, without the express written consent of
Appraisal/Economics, Inc.

4. No change of any item in any of the appraisal report shall be made by anyone
other than Appraisal/Economics, Inc. and we shall have no responsibility for any such
unauthorized change. .

5. Unless otherwise stated in the appraisal, ghe valuation of the business has not

considered or incorporated the potential economic gain or loss resulting from contingent
assets, liabilities or events existing as of the valuation date.

6. We are not required to give testimony or be in attendance at any court or
administrative proceeding with reference to the business appraised unless additional
compensation is agreed to and prior arrangements have been made.

7. The working papers for this engagement are being retained in our files and are
available for your reference. We would be available to support our valuation
conclusion(s) should this be required. Those services would be performed for an
additional fee. :

8. Neither all nor any part of the contents of the report shall be disseminated or
referred to the public through advertising, public relations, news or sales media, or any
other public means of communication or referenced in any publication, including any
private or public offerings including but not limited to those filed with the Securities and

Exchange Commission or other governmental agency, without the prior written consent
and approval of the review by Appraisal/Economics, Inc.
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9. Good and marketable title to the interest being appraised is assumed. We are not
qualified to render an "opinion of title" and no responsibility is assumed or accepted for
matters of a legal nature affecting the interest being appraised. No formal investigation of
legal title to or liabilities against the interest valued was made, and we render no opinion
as to ownership of the interest or condition of its title. Furthermore, for purposes of this

‘engagement and letter report, we did not examine the assets of the business.

10.  Management is assumed to be competent, and the ownership to be in responsible
hands, unless noted otherwise in this report. The quality of management can have a direct
effect on the viability and value of the interest.

11.  Unless otherwise stated, no effort has been made to determine the possible effect,
if any, on the subject interest because of future federal, state or local legislation, including
any environmental or ecological matters or interpretations thereof, Furthermore, we
assume that there are no hidden or unexpected conditions that would affect the assets of

the business and we accept no responsibility for discussing such conditions.

12. We take no responsibility for any events, conditions or circumstances affecting
the subject interest or its value, that take place subsequent to the effective date of value

cited in the appraisal.

13.  Any decision to purchase, sell or transfer any interest in the business shall be the
sole responsibility of its owners, as well as the structure to be utilized and the price to be

accepted.

14.  In connection with third party reliance on our conclusions, you agree to hold
Appraisal/Economics, Inc. and its shareholder, and employees harmless from any and all
claims, liabilities, and judgments, penalties, or assessments arising from the performance
of Appraisal/Economics, Inc. under this engagement, provided that you shall have no

obligation to indemnification with respect to a claim arising from any act of negligence of
willful or wanton misconduct by any employee of Appraisal/Economics, Inc.
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Partnership

Davidson Income Real Estate
Maxus Real Prop. Inv. Four
Nooney Real Prop. Inv. Two
Sierra Pacific Development FD |

Sierra Pacific Development FD I

Sierra Pacific Pension Inv. 84
InLand Capital Fund

InLand Land Apprec. Fund |
InLand Land Apprec. Fund Il
Nooney income Fund Ltd.

" Nooney Income Fund Il

Resources Pension Shares 5
Wells Real Estate Fund VI-B
Rancon Realty Fund IV
Uniprop Manuf. Hsg. Income |
Rancon Realty FundV
Realty Parking Props i
First Capital Income Props XI
Realty Parking Props |
ChrisKen Partners Cash Inc.
IRE Pension Investors Il
ChrisKen Growth & Income |i
Uniprop Manuf. Hsg. Income Ii
Rancon Income Fund |
Wells Real Real Estate IlI-A
Wells Real Real Estate IV-A
Wells Real Real Estate V-A
Wells Real Real Estate VIII-A
Brown-Benchmark Properties
Wells Real Real Estate IX-A
Wells Real Real Estate VII-A
Wells Real Real Estate VI-A
Wells Real Real Estate X-A
Wells Real Real Estate XI-A
Century Properties Fund XIX
Conso!l. Cap. Instit. Props 3
Consol. Cap. Growth Fund
Davidson Growth Plus

Johnstown/Consolidated Inc. P 1

National Property Investors 6
National Property Investors 7
Copley Pension Props VI

EXHIBIT 3

The Nature Conservancy
Partnership Spectrum Data for Distributing and Non-Distributing Equity Partnerships

Value
Per
Unit ($)
371.00
530.00
667.00
238.00
127.00

274.00 .

1304.00
1127.00

- 1294.00

685.00
787.00
3.64
14.70
434.00
607.00

| 428.00

13.53
298.00
13.78
400.00
108.00
270.00
15.12
368.00
©1.00
11.13
10.20
11.15
21.00
10.68
10.24
10.10
9.97
9.62
290.00
106.00
385.00
388.00
28.00
192.00
243.00
166.00

Average
Trading
Price
295.00
281.00
396.00
100.00
112.00
164.00
800.00
712.00
802.00
359.00
484.00
2.23
7.10
292.00
320.00
285.00
9.25
228.00
13.23
353.00
67.50
249.98
9.65
236.00
0.73
7.46
7.00
8.31
14.00
7.76
7.61
7.41
7.80
7.90
240.00
80.58
330.00
330.00
18.00
140.00
183.00
125.00
Average
Median

Source: Partnership Spectrum May/June 2001

NSR= No Set Rate

Discount
20%
47%
41%
58%
12%
40%
39%
37%
38%
48%
39%
39%
52%
33%
47%
33%
32%
23%

4%
12%
38%

7%
36%
36%
27%
33%
31%
25%
33%
27%
26%
27%
21%
18%
17%
24%
14%
15%
36%
27%
25%
25%

30.0%
31.5%

Amount
3
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
10.00
11.00
10.00
. 0.60
16.00
0.96
26.00
5.00

19.00 -

0.76
20.00
0.07
0.70
0.70
0.88
1.50
0.90
0.9
0.88
0.96
0.96
NSR
NSR
NSR
NSR
NSR
NSR
NSR
NSR

Distributi
Yield

% Jype
0.0% MF
0.0% MF
00% C,R
0.0% (o}
0.0% C
0.0% C
0.0% Land
0.0% Land
0.0% Land
0.0% C
0.0% C
0.0% R
0.0% C,R
3.4% C,R,RST,
3.4% MH
3.5% C,R,RST,
6.5% PK
7.0% C
7.3% PK
7.4% MF, MW
7.4% C
7.6% MF
7.9% MH
8.5% C
89% C,R
94% C,R

10.0% C,R

106% C,R

10.7% MF

11.6% C

118% C,R

119% C,R

12.2%

12.2% C
NSR MF
NSR MF
NSR MF
NSR MF
NSR MF
NSR MF
NSR MF
NSR C
5.3%

6.8%

Leverage
High
High
High
High
High
High
Low
Low
Low
Low
Low
Low
Low
High
High
High
Low
High
Low
Low
Low
High

- High
 Low
Low
Low
Low
Low
High
Low
Low
Low
Low
Low
High
High
High
High
High
High
High
Low

C= office buildings, industrial/warehouse facilities, research and development facilities, and business parks.

L or Land= undeveloped land

MF= apartments or retirement centers
MH= manufactured housing communities

PK= parking facilitites

R= shopping centers, outlet malls and other retail-use space

RST= restaurants
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