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LETTER OF TRANSMITTAL

THE WHITE HOUSE, March 20, 1998.
To the Senate of the United States:

With a view to receiving the advice and consent of the Senate to
ratification, I transmit herewith the Treaty Between the Govern-
ment of the United States of America and the Government of Saint
Kitts and Nevis on Mutual Legal Assistance in Criminal Matters,
signed at Basseterre on September 18, 1997, and a related ex-
change of notes signed at Bridgetown on October 29, 1997, and
February 4, 1998. I transmit also, for the information of the Sen-
ate, the Report of the Department of State with respect to the
Treaty.

The Treaty is one of a series of modern mutual legal assistance
treaties being negotiated by the United States in order to counter
criminal activities more effectively. The Treaty should be an effec-
tive tool to assist in the prosecution of a wide variety of crimes, in-
cluding drug trafficking offenses. The Treaty is self-executing.

The Treaty provides for a broad range of cooperation in criminal
matters. Mutual assistance available under the Treaty includes:
taking of testimony or statements of persons; providing documents,
records, and articles of evidence; serving documents; locating or
identifying persons; transferring persons in custody for testimony
or other purposes; executing requests for searches and seizures; as-
sisting in proceedings related to immobilization and forfeiture of
assets; restitution; collection of fines; and any other form of assist-
ance not prohibited by the laws of the Requested State.

I recommend that the Senate give early and favorable consider-
ation to the Treaty and related exchange of notes, and gives its ad-
vice and consent to ratification.

WILLIAM J. CLINTON.

(I1D)






LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, March 3, 1998.

The PRESIDENT,
The White House.

THE PRESIDENT: I have the honor to submit to you the Treaty Be-
tween the Government of the United States of America and the
Government of Saint Kitts and Nevis on Mutual Legal Assistance
in Criminal Matters (“the Treaty”), signed at Basseterre on Sep-
tember 18, 1997, and a related exchange of notes signed at Bridge-
town on October 29, 1997, and February 4, 1998. I recommend that
the Treaty be transmitted to the Senate for its advice and consent
to ratification.

The Treaty covers mutual legal assistance in criminal matters.
In recent years, similar bilateral treaties have entered into force
with a number of other countries.

The Treaty with Saint Kitts and Nevis contains all essential pro-
visions sought by the United States. It will enhance our ability to
investigate and prosecute a variety of offenses, including drug-traf-
ficking offenses of particular interest to the United States law en-
forcement community. The Treaty is designed to be self-executing
and will not require new legislation.

Article 1 sets forth a non-exclusive list of the major types of as-
sistance to be provided under the Treaty, including taking the tes-
timony or statements of persons; providing documents, records and
articles of evidence; serving documents; locating or identifying per-
sons; transferring persons in custody for testimony or other pur-
poses; executing requests for searches and seizures; assisting in
proceedings related to immobilization and forfeiture of assets; res-
titution; collection of fines; and any other form of assistance not
prohibited by the laws of the Requested State.

The scope of the Treaty includes not only criminal offenses, but
also proceedings related to criminal matters, which may be civil or
administrative in nature. Article 1(3) states that assistance shall
be provided without regard to whether the conduct involved would
constitute an offense under the laws of the Requested State.

This Treaty, like the MLAT with Antigua and Barbuda, includes
an exchange of diplomatic notes which confirms that assistance
under the Treaty includes criminal tax matters, notwithstanding
that Saint Kitts and Nevis has no income tax legislation at this
time. The United States stated in its note that it does not intend
to seek assistance under the Treaty for civil and administrative in-
come tax matters that are unrelated to any criminal matter. This
merely restates what is in any event true by virtue of Article 1(1),
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which is a standard MLAT provision. The exchange of notes is an
integral part of the Treaty.

Article 1(4) states explicitly that the Treaty is not intended to
create rights in private parties to obtain, suppress, or exclude any
evidence, or to impede the execution of a request.

Article 2 provides for the establishment of Central Authorities
and defines Central Authorities for purposes of the Treaty. For the
United States, and likewise for St. Kitts and Nevis, the Central
Authority is the Attorney General or a person designated by the
Attorney General. The article provides that the Central Authorities
shall communicate directly with one another for the purposes of the
Treaty.

Article 3 sets forth the circumstances under which a Requested
State’s Central Authority may deny assistance under the Treaty. A
request may be denied if it relates to a military offense that would
not be an offense under ordinary criminal law. In addition, a re-
quest may be denied if its execution would prejudice the security
or other essential public interests of the Requested State, or if it
is not made in conformity with the Treaty. Further grounds for de-
nial are that the request relates to a political offense (a term the
meaning of which is well-defined in the extradition context and ex-
pected to be defined on that basis in connection with mutual assist-
ance) or that execution of the request would be contrary to the
Constitution of the Requested State. This latter provision is similar
to clauses in United States mutual legal assistance treaties with
other countries in the region, e.g., Jamaica.

A final ground for denial of assistance is that the request is
made pursuant to provisions of the Treaty governing search and
seizure (Article 14) or asset forfeiture (Article 16) and relates to
conduct which would not be an offense if it has occurred in the Re-
quested State. Thus, while “dual criminality” in general is not a
prerequisite for assistance under this Treaty, the Requested State
does retain discretion to deny a request on this basis under Articles
14 and 16.

Before denying assistance under Article 3, the Central Authority
of the Requested State is required to consult with its counterpart
in the Requesting State to consider whether assistance can be
given subject to such conditions as the Central Authority of the Re-
quested State deems necessary. If the Requesting State accepts as-
sistance subject to these conditions, it is required to comply with
the conditions. If the Central Authority of the Requested State de-
nies assistance, it is required to inform the Central Authority of
the Requesting State of the reasons for the denial.

Article 4 prescribes the form and content of written requests
under the Treaty, specifying in detail the information required in
each request. The article permits other forms of request in emer-
gency situations but requires written confirmation within ten days
thereafter unless the Central Authority of the Requested State
agrees otherwise.

Article 5 requires the Central Authority of the Requested State
to execute the request promptly or to transmit it to the authority
having jurisdiction to do so. It provides that the competent authori-
ties of the Requested State must do everything in their power to
execute a request, and that courts of the Requested State must
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have authority to issue subpoenas, search warrants, or other orders
necessary to execute the request. The Central Authority of the Re-
quested State must make all arrangements for and meet the costs
of representation of the Requesting State in any proceedings aris-
ing out of an assistance request.

Under Article 5(3), requests are to be executed in accordance
with the laws of the Requested State except to the extent that the
Treaty provides otherwise. However, the method of execution speci-
fied in the request is to be followed except insofar as it is prohib-
ited by the laws of the Requested State. If the Central Authority
of the Requested State determines that execution of the request
would interfere with an ongoing criminal investigation, prosecu-
tion, or proceeding in that State, it may postpone execution or,
after consulting with the Central Authority of the Requesting
State, impose conditions on execution. If the Requesting State ac-
cepts assistance subject to conditions, it shall comply with them.

Article 5(5) further requires the Requested State, if so requested,
to use its best efforts to keep confidential a request and its con-
tents, and to inform the Requesting State’s Central Authority if the
request cannot be executed without breaching confidentiality. This
provides the Requesting State an opportunity to decide whether to
putl*sue the request or to withdraw it in order to maintain confiden-
tiality.

This article additionally requires the Requested State’s Central
Authority to respond to reasonable inquiries by the Requesting
State’s Central Authority regarding the status of the execution of
a particular request; to report promptly to the Requesting State’s
Central Authority the outcome of its execution; and, if the request
is denied, to inform the Requesting State’s Central Authority of the
reasons for the denial.

Article 6 apportions between the two States the costs incurred in
executing a request. It provides that the Requested State shall pay
all costs, except for the following items to be paid by the Request-
ing State: fees of expert witnesses, costs of translation, interpreta-
tion, and transcription, and allowances and expenses related to
travel of persons pursuant to Articles 10 and 11.

Article 7 requires the Requesting State not to use information or
evidence obtained under the Treaty for proceedings other than
those described in the request without the prior consent of the Re-
quested State. Further, if the Requested State’s Central Authority
asks that information or evidence furnished under this Treaty be
kept confidential or be used in accordance with specified conditions,
the Requesting State must use its best efforts to comply with the
conditions. Once information is made public in the Requesting
State in accordance with either of these provisions, no further limi-
tations on use apply. Nothing in the article prevents the use or dis-
closure of information to the extent that there is an obligation to
do so under the Constitution of the Requesting State in a criminal
prosecution. The Requesting State is obliged to notify the Re-
quested State in advance of any such proposed use or disclosure.

Article 8 provides that a person in the Requested State from
whom testimony or evidence is requested pursuant to the Treaty
shall be compelled, if necessary, to appear and testify or produce
items and articles of evidence. The article requires the Central Au-
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thority of the Requested State, upon request, to furnish informa-
tion in advance about the date and place of the taking of testimony
or evidence pursuant to this Article.

Article 8(3) further requires the Requested State to permit the
presence of persons specified in the request (such as the accused,
counsel for the accused, or other interested persons) and to permit
them to question the person giving the testimony or evidence. In
the event that a person whose testimony or evidence is being taken
asserts a claim of immunity, incapacity, or privilege under the laws
of the Requesting State, Article 8(4) provides that the testimony or
evidence shall be taken and the claim made known to the Central
Authority of the Requesting State for resolution by its authorities.

Finally, in order to ensure admissibility in evidence in the Re-
questing State, Article 8(5) provides a mechanism for authenticat-
ing evidence that is produced pursuant to or that is the subject of
testimony taken in the Requested State.

Article 9 requires that the Requested State provide the Request-
ing State with copies of publicly available records in the possession
of government departments and agencies in the Requested State.
The Requested State may further provide copies of any documents,
records or information in the possession of a government depart-
ment or agency, but not publicly available, to the same extent and
under the same conditions as it would provide them to its own law
enforcement or judicial authorities. The Requested State has the
discretion to deny such requests pursuant to this paragraph, en-
tirely or in part.

Article 9 also provides that no further authentication shall be
necessary for admissibility into evidence in the Requesting State of
official records provided pursuant to this Article where the official
in charge of maintaining them authenticates the records through
the use of Form B appended to this Treaty.

Article 10(1) provides a mechanism for the Requesting State to
invite the voluntary appearance in its territory of a person located
in the Requested State. The Requesting State shall indicate the ex-
tent to which the expenses will be paid. Article 10(2) states that
the Central Authority of the Requesting State has discretion to de-
termine that a person appearing in the Requesting State pursuant
to this Article shall not be subject to service of process or be de-
tained or subjected to any restriction of personal liberty by reason
of any acts or convictions that preceded his departure from the Re-
quested State. Under Article 10(3), any safe conduct provided for
by this article ceases seven days after the Central Authority of the
Requesting State has notified the Central Authority of the Re-
quested State that the person’s presence is no longer required, or
if the person has left the Requesting State and voluntarily returns
to it. An extension of up to fifteen days for good cause may be
granted by the Requesting State’s Central Authority in its discre-
tion.

Article 11 provides for temporary transfer of a person in custody
in the Requested State to the Requesting State for purposes of as-
sistance under the Treaty (for example, a witness incarcerated in
the Requested State may be transferred to the Requesting State to
have his deposition taken in the presence of the defendant), pro-
vided that the person in question and the Central Authorities of
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both States agree. The article also provides for voluntary transfer
of a person in the custody of the Requesting State to the Requested
State for purposes of assistance under the Treaty (for example, a
defendant in the Requesting State may be transferred for purposes
of attending a witness deposition in the Requested State), if the
person consents and if the Central Authorities of both States agree.

Article 11(3) further establishes both the express authority and
the obligation of the receiving State to maintain the person trans-
ferred in custody unless otherwise authorized by the sending State.
The person transferred must be returned to the sending State as
soon as possible and as agreed to by the Central Authorities, and
the sending State is not required to initiate extradition proceedings
for return of the person transferred. The person transferred re-
ceives credit for time served in the custody of the receiving State.

Article 12 requires the Requested State to use its best efforts to
ascertain the location or identity of persons or items specified in a
request.

Article 13 obligates the Requested State to use its best efforts to
effect service of any document relating, in whole or in part, to any
request for assistance under the Treaty. A request for the service
of a document requiring a person to appear in the Requesting State
must be transmitted a reasonable time before the scheduled ap-
pearance. Proof of service is to be provided in the manner specified
in the request.

Article 14 obligates the Requested State to execute requests for
search, seizure, and delivery of any item to the Requesting State
if the request includes the information justifying such action under
the laws of the Requested State. It provides that, upon request,
every official who has custody of a seized item is required to certify,
through the use of Form C appended to the Treaty, the continuity
of custody, the identity of the item, and the integrity of its condi-
tion. No further certification is required. The certificate is admissi-
ble in evidence in the Requesting State. Article 14(3) further pro-
vides that the Central Authority of the Requested State may im-
pose upon the Requesting State terms and conditions deemed nec-
essary to protect third-party interests in items to be transferred.

Article 15 requires the Requesting State’s Central Authority,
upon request of its counterpart in the Requested State, to return
items, including documents, records, or articles of evidence fur-
nished to it in the execution of a request as soon as possible.

Article 16(1) provides that, if the Central Authority of one Con-
tracting Party becomes aware of proceeds or instrumentalities of of-
fenses that are located in the other Party and may be forfeitable
or otherwise subject to seizure, it may so inform the Central Au-
thority of that other Party. If the Party receiving such information
has jurisdiction, it may present this information to its authorities
for a determination whether any action is appropriate. The Central
Authority of the Party receiving such information is required to in-
form the Central Authority that provided the information of any
action taken.

Article 16(2) obligates the Contracting Parties to assist each
other to the extent permitted by their respective laws in proceed-
ings relating to restraint, forfeiture of the proceeds and instrumen-
talities of offenses, restitution to victims of crime, and collection of
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fines imposed as sentences in criminal prosecutions. Under Article
16(3), the Party having custody over proceeds or instrumentalities
of offenses is required to dispose of them in accordance with its
laws. Either Party may share forfeited assets or the proceeds of
their sale with the other Party, to the extent not prohibited by the
transferring party’s laws and upon such terms as it deems appro-
priate. To the extent permitted by law, a conviction in the Request-
iSng State may serve as a basis for forfeiture in the Requested
tate.

Article 17 states that assistance and procedures provided in the
Treaty will not prevent either Contracting Party from granting as-
sistance to the other Party through the provisions of other applica-
ble international agreements or through the provisions of its na-
tional laws. The Parties may also provide assistance pursuant to
any bilateral arrangement, agreement, or practice which may be
applicable.

Article 18 provides that the Central Authorities of the Contract-
ing Parties shall consult, at times mutually agreed, to promote the
most effective use of the Treaty, and may agree upon such practical
measures, including training and technical assistance, as may be
necessary to facilitate the Treaty’s implementation.

Article 19 provides that the Treaty is subject to ratification and
the instruments are to be exchanged at Washington, whereupon
the Treaty enters into force. Article 19(3) provides that the Treaty
applies to requests presented after the date of its entry into force,
whether the relevant acts or omissions occurred prior to or after
that date. Article 19(4) further provides that either party may ter-
minate the Treaty by written notice of the other party, termination
to be effective six months after the date of receipt of such notice.

A Technical Analysis explaining in detail the provisions of the
Treaty is being prepared by the United States negotiating delega-
tion, consisting of representatives from the Departments of Justice
and State, and will be transmitted separately to the Senate Com-
mittee on Foreign Relations.

The Department of Justice joins the Department of State in fa-
voring approval of this Treaty and related exchange of notes by the
Senate as soon as possible.

Respectfully submitted,

MADELEINE ALBRIGHT.
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The Government of the United States of America and the
Government of Saint Kicts and Nevis,

Desiring to improve the effectiveness of the law
enforcement authorities of both countries in the investigation,
prosecution, and prevencion of crime through cooperation and
inutual legal asgsistance in criminal matters,

Have agreed as follows:
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Article 1

Scope of Assistance

1. The Contracting Parties shall provide mutual

assistance, ir. accordance with the pProvisions of this Treaty,

in

connection with the investigation, progsacution, and prevention

of criminal cffenses, and in proceedings related to criminal

matters.
2. Assistance shall include:

(2} taking the testimony or statements of persons;

(b) providing documents, records, and articles of
evidence;

(¢} locating or identifying ocersons;

(d)  serving decuments;

(e) transferring persons in custody feor testimony
other purposes;

(f) executing requests for searches and seizures;

(g) assisting in proceedings related to
immobilization and forfeiture of assets;
vestitution; collection of fines; and

{h) any other form of assistancs not prohibited by

the laws of the Requested State.

o
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3. Except as otherwise provided in this Tresty,
asgistance shzll be provided without regard to whether the
conduct which is the subject of the investigation, prosecution,
or proceeding in the Requesting State would constitute an
offense under the laws of the Requested State.

4. This Treaty is intended solely for mutual legal
assistance in criminal matters between the Parties as set forth
in paragraph {1) above. The provisions of this Treaty shall not
give rise to a right on the part of any private person to
obtain, suppress, or exclude any evidence, or Lo impede the

execution of a request.

Article 2
Central Autnorities

1. Each Contracting Party shall designate a Czntral
Authority to make and receive requests pursuant to this Treaty.

2. For the United States of America, the Central
Authority shall be the Attorney General or a person designated
by the Attorney General. For the Governwent of Saint Kitts and
Nevis, the Central Authority shall be the Attorney General or a

pberson designated ky the Attorney General .
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3. The Central Authorities shall communicate directly

with one another for the purposes of this Treaty.

Article 3
Limitations on Assistance
1. The Central Authority of the Requested State may deny
assistance if:

{a} the request relates to an offense under military
law which would not be an offense under ordinary
criminal law;

(bf the execution of the request would prejudice the
security or other essential public interests of
the Requested State;

(c) the request is not made in cSnformity with the
Treaty;

(d) the request relates to a political offense;

(e) the request is made pursuant to Arcicle 14 or 16
of this Treaty and relates to conduct whick if
comnitted in the Requested State would noc be an
offenge in that State; or

(f) the execution of the request would be contrary to

the Constitution of the Requested State.
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2. Before denying assistance pursuant to this Arcicle,
the Central huthcrity of the Requested State shall consult with
the Central Authority of the Requesting State to consider
whether agsistance can be given subject to such conditions as it
deems necessary. If the Requesting State accepts assistance
subject to these conditions, it sghall coply with the
conditions.

3. If the Central Authority of che Requested State denies
§ssistance, it shall inform the Central Authority of the

Requesting State of the basis for the denial.

Article 4
Form and Contents of Requests

1. A request for assistance shall be in writing except
that the Central Autﬂority of.the Requested State may accept a
request in another form in emexgency situations. 1f the request
is not in writing, the réquest shall be confirmed in writing
within ter days thereafter uniess the Central Auchority of the
Requeste& State agrees otherwise.

2. The request shall include the following:
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{a) the name of the authority conducting the
investigation, prosecution, cr proceeding to
which the request relates;

(b) a description cf thé subject matter and nature of
the investigation, prosecuticn, or proceeding,
including the specific criminal offgnses which
relate to the matter;

(¢) -2 description of the evidence, infovrmaricn, or
other assistance sought; and

(d) " a statement of the purpose for which the
evidence; information, or other assistance :is
sought .

To the extent necessary and possible, a request shall

also include:

{a) information on the identity and location of any
person from whom evidence is sought;

(b] information on the identity and locaticn of a
person fo be served, that person‘s relationship
to the prbceedings, and the manrer in which
service i# to be made;.

{c) information on the identity and whereabouts of

person to be located;




{d)

(e)

(f)

(g)

(i)

7
a precise description of the place of person to
be searched and of the articles to be seized;
a description of the manner in which any
testimony or statement is to be taken and
recorded;
a list of questions to be asked of a witness;
a description of any particular Prccedure to be
follcwed in executing the request ;
information as to the allowances and expenses to
which ; person asked to appear in the Requesting
State will be entitled; and
any other informaction which may be brought to the
attention of the Requested State to faéilitate

its execution of the request.

Article S

Execution of Requests

1. The Central Authority of the Requested State shall

promptly execute the request or, when appropriate, shall

transmit it to the authority having jurisdiction to do go. The

competent authorities of the Requested State shall do everything

in their power to execute the request. The competent judicial
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e
¢r other authoritizse of the Requested S:tate shall have power to
issue subpoenas,isearch warrants, or other orders necessary to
execute the request.

2.  The Central Ruthority of the Requested State shall

make all necessarf arrangements for and meet the costs of the
. representation in che Requested State of the Requesting sState in
any proceadings arising out of a request for assistance:

2, Requests shall be executed according tc the internal
laws and procedures of the Requested State except tc the extent
that this Treaty provides otherwise. Procedures specified in
the reguest shall be followed except to the extent that those
procedures cannot lawfully be followed in the Requested State.
Where neither the Treaty nor tLe request specifies a particular
procedure, the request shall be executed in accordance with the
approp;iate procsdure under the laws applicable for
investigations or proceedings in the Requested State,

&, It the Cé:tral huthority of the RKequestsd Stacs
deternines tﬁat execution cf 2 request wculd interferve with an
ongeing criminal investigation, prosecution, or proceeding in
that State, it may pestpore execution, or make execucion subhject
to corditions dete;mined to be necessary after consultations

with the Central Authority of the Requéscing State. If the




11

9
Requesting State accepts the assistance subject tc the
conditions, it shall comply with the conditions,

5. The Fequested State shall use its best efforts to keep
confidential 2 request and its contents, if such confidentiality
is requested by the Central Authoricty of the Requesting State.
If the request cann&t be executed without breaching such
confidentiality, the Central Authority of the Requested State
shall so inform the Central Authority of the Requesting State,
which shall then determine whether the request shculd
aevertheless be executed.

6. The Central Authority of the Requested State shall
respond to reasonable inquiries by the Ceatrai Ruthority of tne
Requesting State’ concerning progress toward execution of the
request. .

7. The Central Authority of the Reguested State shall
promptly inform the Central Authority of the Requesting State of
the outcome of the execution of the request. If the request is
denied, the Centr;l Authoricy of the Requested State shall
inform the Cenﬁral Authority of the Requesting State of the

basis for the denial.
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Article 6
Costs
The Requested State shall pay all costs relating to the
execution of the request, except for the fees of expert
witnesses, the costs of translation, interpretation, and
transcription, and the allowances and expenses related to travel
of persons pursuant to Articles 10 and 11, which costs, fees,

aliowances, and expenses shal} be paid by the Requesting State.

Article 7
Limitations on Use

1. The Requesting State shall not use any information or
evidence obtained under this Treaty for any purposes other than
for the investigation, prosecution or suppression in the
territory of the Requesting State of those criminal offeanses
stated in the request without the prior consent of the Requested
State. ) v
2. The Central Ahthority of the Requested State may
request that information or evidence furnished under this Treaty
be kept confidential or be used only subject to terms and
conditions it may specifyf. If the Requesting State accepts the

information or evidence subject to such conditions, the
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Requesting State shall use its best efforts to compiy with the
conditicns.

3. Nothing iﬁ thig Article shall preclude the use or
disclosure of information to the extent that there is an
obligation to do so under the Constitution of the R;qnesting
Scate in a criminal prosecution. The Requesting Stace shall
notify the Requested State in advance of any such propoged
disclosure and the provision of the Constitution under which '
such disclosure is reéuired.

4. Information or evidence thch has been made public in
the Requestiné State in accordance with paragraphs 1 or 2 may

thereafter be used for any purpose.

Article 8
Testimony or Evidence in the Requested State
1. A person in the Requested State from whom testimony or
evidence is requested shall be compelled, if necessary, to
appear and testify or produce iteme, including documents,
records, and articles of evidence.
2. Upoﬁ request, the Central Authority of the Requested

State shall furrish information in advance about the date and
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place of the  taking of the testimony or evidence pursuant. to
this Articie.

3. The Requested State shall permit the presence of such
persons as specified in the request during the execution of the
raquesat, and shall allow such persons to question the person
giving the testimony or evidence.

4. If the person referred to in pParagraph i asserts a
claim of immunity, incapacity, or privilege under the laws of
the Requesting State, the testimony or evicdence shall
nonetheiess be taken and the claim made known to the Centra?
Authority of the Requesting State for resclution by the
authorities of that Scate.

S. Evidence produced in the Requested 3iate pursuant to
‘this Article or which is the subject of testimony taken under
this Article may be authenticated by an attestation, including,
in the case of business records, authentication in the manner
indicated in Form a appended to this Treaty. Documentﬁ
authenticaced by Form A shall be admissible in evidence in the

Requesting State.
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R Article 9
Records of Government Agencies

1. The Requested State shall provide the Requesting State
with copies of pubiicly available records, including documents
or iﬁformation in any form, in the possession of government
departments and ;gencies in the Requested State.

2. The Requested State may provide copies of any records,
including documeéca or information in any form, which are in the
possessicn of a government department or agency in that State,
but‘which are not public;y available, to the same extent and
under the same conditions a2s such copies would be available to
its own law enforcement or judicial authorities. The Requested
State may in its discretion deny a request pursuant to this -
paragraph_entirely or in part.

3. - Official records produced pursuant to this Article may
be authenticated by the official in charge of maintaining them
through the use of Form B appended to this Treaty. No further
authentication shall be necessary. Documents a2uthenticated
under this paragraph shall be admissible in evidence in the

Requesting State.
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Article 10
Testimony in the Requesting State

1. When the Requesting State requests the appearance of a
person in that Stace, ;he Requested State shail invite the
person to appeax‘beforé the appropriate authority in the
Requesting State. The Requesting State shall indicate the
extent to which the expenses will be paid.  The Central
Authority of the Requested State shall promptly inform the
Central Authority of the Requesting State of the respcnse of the
person.

2. The Central Authcrity of the Requesting State shall
inform thas Central huthority of the Requested State whether a
decision has been made by the competent autherities -of the
Requestiny State that a person appearing in the Requesting State
pursuant to this article shall not be subject to mervice of
piocess, or be detained or subjected to any restricticn 6f
personal liberty, by reason of any acts or conv:.etions which
preceded his departure from the Requested State.

3. The safe conduct provided for by this Article chall
cease seven days after the Centrai Authority of cthe Requasting
State has notified the Cencral Authority cf the Requested State

that the person's presence is no longer required, or when the
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person, having left the Requesting State, voluntarily returns.
The competent authorities of the Requesting State may, in their
discretion, extend this period for'up to fifteen days if they

determine that there is good cause to do so.

Ar:icle‘ll
Transfexr of Persons in Custody

1. A person in the custody of the Requested State whose
presence in the Requesting State is soughg for purposes of
assistance under this Treaty shall be transferred from the
Requested State to ths Requesting State for that purpose if the
person congente and if the  Central Authorities of both States
agree.

2. A person in the custody of the Requesting State whose
presence in the Requested State is sought for purposes of
assistance under this Treaty may be transferred from the
Requesting State to the Requested State for that vurpose if the
person consents and if the Central Authorities of both Staces
agree.

3. Foi purposes of this Article:

(a) the receiving State shall have the authority and

the obligation to keep the person transferred in
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(b)

(c)

(d)

16
custody unless otherwise authorized by the
sending State;
the receiving State shall return the person
transferred to Ehe custody of the sending State
as soon as ciicumstances permit or as otherwise
agreed by both Central Authorities;
the receiving State shall not require the sending
State to initiate extradition proceedings for the
return of the person transferred; and
the person transferred shall receive credit for
service of the sentence imposed in the sending
State for time served in the custody of the

receiving State.

Article 12

Location or Identification of Persons or Items

The Requested State shall use its best efforts to ascertain

the location or identity of persons or items specified in the

request.
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Article 13
Service of Documentsg

1. The Requested State shall use its best efforts to
effect service of any document relating, in whole or in part, to
any request for assistance made by the Requesting State under
the provisions of chig Treaty.

2. The Requesting State shall transmit any request for
the service of a document requiring the appearance of a perscn
before an authority in the Requesting State a reasonable time
before the scheduled appearance.

3. The Requested State shall return a procf of service ia

the manner specified in the Request.

Article 14
Search and Seizure
) 1. The Requestad State shall execute a request for the
search, seizure, and delivery of any igem to the Requesting
State if the request includes the information justifying sucn
action under the laws cof the Requested State.
2. Upon request, every official who has custody of a

seized item shall certify, through the use of Form C appended to

this Treaty, the continuity of custody, the identity of the
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item, and the integrity of its condition. No furcher
certification shall be required. The certificate shall be
admissible in evidence in the Requesting State.
3. The Cenﬁral Authority of the Requested State may
require that the Requesting State'agtee to the terms and

conditions deemed to be necessary to protect third party

interests in the item to be transferred.

Article 15
Return of Items
The Central Authority cf the Requested State may require
that the Central Authority of the Requesting State return any
items, including documents, records, or articles of evidence
furnished to it in execution of a request under this Treaty as

soon as possible.

Article 16
Assistaﬁce in Forfeiture Proceedings
1. If the Central Ruthority of one Contracting Party
becomes aware of proceeds or instrumentalities of offenses which
are located in the territory of the other Party and may be

forfeitable or otherwise subject to seizure under the laws of
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that Party, it may so inform the Central Authority of the other
Party. 1If the Party receiving such information has jurisdiction
in this regard, it may present this information'to its
authorities for a determination whether any action is
approbriate. These authorities shall issue their decision in
acccrdance with the laws of their country. The Central
Authority of the Party that received the information shall
inform the Central Authority of the Party that pro;ided the
information of the action taken.

2. The Contracting Parties shall assist each cther to the
extent permitted by their respective laws in proceedings
relating to the forfeiture of the proceeds and instrumentalities
of offenses, restitution to the victims of crime, and the
collection of fines imposed as sentences in criminal
prosecutions. This may include action to temporarily immobilize
the proceeds or instrumentalities pending further proceedings.

3. ‘The barty that has custody over proceeds or
instrumentalities of offenses shall dispose of them in
accordance with its laws. Either Party may transfer all or part
of such assets, or the proceeds of their sale, to the other
Party, to the extent permitted by the transferring P;rty's laws

and upon such terms as it deems appropriate.
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44 To the extent permitted under the law of the Requested
State, a conviction in the Requesting State may serve as a basis

for forfeiture in the Requesgted State.

Article 17
Compatibility with Other Arrangements
Assistance and procedures set forth in this Treaty shall

not prevent either Contracting Party from granting assistance to
the other Party through the provisions of cther applicable
internaﬁional agreements, or through the provisions of its
national laws. The Parties may also provide assistance pursuant
to any bilateral arrangemeni, agreement, or practice which May

be applicable.

- Article 18
Consgultatioen
The'Central Authorities of the Contracting Parties shall
consult, at times mutually agreed to by them, to promote the
most effective use of this Treaty. The Central Authorities may
alsc agree on such practical measures, including training and
technical assistance, as mayibe neceassary to facilitate the

implementation of this Treaty.
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Article 19
Ratification, Entry Into Force, and Termination

1. This Treaty shall be subject to ratification, and the
instruments of ratification shall be exchanged at Washington as
goon as possible. .

2. This Treaty shall eanter into force upon the exchange
of instruments of ratification.
3. This Treaty shall apply to any request presented after
the date of its entry into force whether the relevant acts or
omissions occurred prior to or after that date.

4. Either Party may terminate this Treaty by means of
written notice to the other Party. Termination shall take
effect six months following the date of receipt of the

notification.

IN WITNESS WHEREOF, the undersigned, beiné duly authorized
by their respective Governments have signed this Treaty.

DONE at Adsssv8A4& |, in duplicate, this /& day
of S(/{Z:,wé:-\ s 199}.

F#OR THE GOVERNMENT OF THE FOR THE GOVERMMENT OF
UNITED STATES OF AMERICA: SAINT KITTS AND NEVIS:

71‘».«/23" W A7 L~
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Form A

CERTIFICATE OF AUTHENTICITY OF BUSINESS RECORDS

I, [namel attest on penalty
of criminal punishment for false statement or attestation that 1
am employed by ‘ [name of business from which
documents are soughtl and that my official title
is [official ticle) ; T

further state that each of the records attached hereto is the

original or a duplicate of the original record in the custody cf

Mm&ingﬁs_ﬁmm_unimmm;s_a:e

sought]

I further state that:

A) such records were made, at or near the time of the
occurrence of the matters set forth, by {or from
information transmitted by) a person with knowledge of
those matters;

B) such records were kept in the course of a regularly
conducted business activity;

C) the business activity made such records as a regular
practice; and

D) if any such record is not the original, it is a
duplicate of the original.

[sigpnaturel [datel

Sworn to or affirmed before me, {name]l , a

judicial officer, this day of , 19
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Form B

ATTESTATION OF AUTHENTICITY OF FOREIGN PUBLIC DOCUMENTS

I, [namel attest on penalty
of criminal punishment for false statement or attestation that
my position with the Government of [countryi

is [official titlel and that in that
position I am authorized by the law of [countryl

tc attest that the documents attached and described below are
true and accurate copies of original official records which are

recorded or filed in [name of office or
agencyl , which is a government office or agency of

[countryl

Description of DPocuments:

fsignaturel

[titlel

[datel
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Form C

ATTESTATION WITH RESPECT TO SEIZED ARTICLES

I, _Inamel _ , attest on penalty

of criminal punishment for false statement or attestation that
my position with the Government of fecountryl
is [official title) . 4

received custody of the articles listed below from
Iname _of personl on [datel
at ___I[place] =~ in the same condition as when I received

them (or, if different, as noted below) .

’

Description of Articles:

Changes in condition while in my custody:

{sigpnaturel

ftitlel

Official Seal

[placel

_[datel
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EMBASSY OF THE
UNITED STATES OF AMERICA

No. 085
Excellency:

I have the honor to refer to the Treaty on Mutual Legal
Assistance in Criminal Matters between the Government of the
United States of America and the Government of St. Kitts and
Nevis (the “Treaty”) and to express the understanding of the
United States regarding the application of the Treaty to criminal

tax matters.

Article 1(1) of the Treaty provides that assistance may be
granted in connection with “the investigation, prosecution, and
prevention of criminal offenses, and in proceedings related to
criminal matters.” Article 1(4) further states: “This Treaty is
intended solely for mutual legal assistance in criminal matters

between the parties as set forth in paragraph (1) above.”

During the negotiations, the United States delegation was
asked whether these provisions could be interpretcd'fo exclude
assistance under the Treaty for civil and administrative income
tax matters that are unrelated to any criminal matter. The United
States delegation agreed that the provisions could be so
interpreted, and confirms that the United States would not seek

assistance under the Treaty for civil income tax matters that are



28

unrelated to any criminal matter, including the regulation,

imposition, calculation and collection of such income taxes.

I have been advised by the Tax Division of the United
States Department of Justice that criminal tax cases in the United
States always involve a voluntary and international violation of a
known legal duty. Under United States law, this standard entails
willful conduct and would not be met where a defendant has acted
negligently or carelessly. Moreover, to establish the required level
of willful conduct under United States law, the Government
prosecutor must show that the defendant took affirmative action,
the likely effect of which was to mislead or conceal. Examples of
such willful activity include keeping a double set of books,
making false entries or alterations to financial records, or

concealing assets or covering up sources of income.

Further, although the Treaty has no general dual criminality
requirement, my Government understands United States law and
the Federal law of St. Kitts and Nevis to be consistent with
respect to criminalizing willful, fraudulent misconduct by private
persons in representations to the Government. As a result, the
conduct underlying a United States Government request to St.
Kitts and Nevis for assistance in a criminal tax evasioﬁ case
would in all likelihood also be criminalized under the law in St.

Kitts and Nevis.

Finally, Article 9 of the Treaty has additional provisions
that are relevant when a Party requests Government records in a
crirninal taxation matter. The law and policy of both the United

States and St. Kitts and Nevis recognize the need in many cases to
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restrict access to information collected by revenue authorities.
Article 9(2) embodies this approach by providing that the
Requested State may provide the Requesting State with non-
public records. The Requested State retains “discretion [to] deny

a request pursuant to this paragraph entirely or in part.”

I would appreciate Your Excellency confirming that the
understanding described above is also the understanding of the

Government of St. Kitts and Nevis.

Accept, Excellency, the assurances of my highest

consideration.

Donald K. Holm, Chargé d’ Affaires, a.i.

Embassy of the United States of America
Bridgetown, October 29, 1997
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SAINT CHMSTOPHER AND NEVIS

Attorney-General's Chembers,
Guvesmamnt NEANGIAXTERS,
P. 0. Yox 164,
Ref. Ne . gy, V. L

No.
Excellency:

I have the honour to acknowledge receipt of your diplomatic uote No. 85 of October 29 and
to refer to the Treaty on Mutua) Legal Assistance in Criminat Matters between the Goverament of
SLKMMNW&M&M*MWMSM“M&(MW}M»
expross the understanding of The Federation of Saimt Christopher sndl Nevis regarding the
application of the Treaty to ctiminal tax matters.

Article 1 (1) of the treaty provides that assistance may be granted in connection with
“investigation, prosccution, snd prevention of criminal offenses, and in proceedings related to
criminal mattess”. Auticlc 1 (4) finther states: “This Treaty i intended solely for mutual legal
assistance in criminal matters between the pariies as set fosth in paragraph (1) above.”

During the negotintions, the United States delegation was asked whether thesc provisions
could be interpreted to cxclude assistance under the Treaty for civil and administrative income tax
matters that sre uarelsted to any criminal matter, The United States delegation agreed that the
provisions could be 0 interpreted, sod confirmod that the United States would not seek assistance
under the Treaty for civil income tax maticrs that ave unrelated to sty criminal metter, inchading the
regulation, imposition, caleulstion and collection of such income taxes.

1 hiave boen advised by the Tax Division of the United States Department of Justice that
crimingl tax cases in the United States always involve a voluntary snd intentiona! violation of a
known legal duty. Under United Stxios law, this standard eatails willfu) conduct and would not be
met where & defendant hay acivd nogligently or carelessly. Morcover, to esteblish the required level
of willful canduct under United States law, the Goverpnent prosecutor must show that the defendant
took sffirmative action, the likely cffoct of which was to misiead or conceal. Examples of such
willful activity inchade keeping a double set of books, making false entries or slterations 1o financia]
recards, or concealing assets or covering up sources of income.

Further, sithough the Tresty has no general dual criminality requirement, my Govermment
understands the Federal law of (St. Kitts aud Nevis) and United States law to be cansistent with
respect 10 criminalising willful, fraudulent misconduct by privete persans in copresentations to the
Govemnment. As a result, the conduct umdarlying a United States Goverment request to St. Kitts
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and Nevis for assistance in 2 criminal tax evasion case would in all likelihood also be criminalised
under the law of (St. Kitts and Nevis).

Finally, Asticle 9 of the Treaty has additionsl provisions that are relevant when & Party
mequests Govegnnent rcoards in & arirninal taxation matter. The law and policy of both the United
Stwtes and (St. Kitts arxd Nevis) recognise the need in many cases % restrict sccess 10 information
collected by revenue authositics. Asticle 9 (2) embodies this spproach by providing that the
Requested State may provide the Requesting Stats with non-public records. The Requested State
reteins “discretion [to] deuy a request puxsnnt to this paragraph eatirely or in part.”

1 affirm that tho wnderstanding described above is the understmding of the Govemment of
(St, Kins and Nevis).

Acoept, Bxcellency, the assurances of my highest consideration.

Baut, Attomey,

Delano
G Head 4:.7"?“ ree
Bazseterre
St. Kitts
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