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LETTER OF TRANSMITTAL

THE WHITE HOUSE, November 5, 2003.
To the Senate of the United States:

I transmit herewith, for Senate advice and consent to ratifica-
tion, the Convention on International Interest in Mobile Equipment
and the Protocol on Matters Specific to Aircraft Equipment, con-
cluded at Cape Town, South Africa, on November 16, 2001. The re-
port of the Department of State and a chapter-by-chapter analysis
are enclosed for the information of the Senate in connection with
its consideration.

The essential features of the Convention and Aircraft Protocol
are the establishment of an international legal framework for the
creation, priority, and enforcement of security and leasing interests
in mobile equipment, specifically high-value aircraft equipment
(airframes, engines, and helicopters), and the creation of a world-
wide International Registry where interests covered by the Conven-
tion can be registered. The Convention adopts “asset-based financ-
ing” rules, already in place in the United States, enhancing the
availability of capital market financing for air carriers at lower
cost. The Convention’s and Protocol’s finance provisions are con-
sistent with the Uniform Commercial Code with regard to secured
financing in the United States.

This new international system can significantly reduce the risk
of financing, thereby increasing the availability and reducing the
costs of aviation credit. As a result, air commerce and air transpor-
tation can become safer and environmentally cleaner through the
acquisition of modern equipment facilitated by these instruments.
The new international system should increase aerospace sales and
employment, and thereby stimulate the U.S. economy.

Negotiation of the Convention and Protocol has involved close co-
ordination between the key Federal agencies concerned with air
transportation and export, including the Departments of State,
Commerce, and Transportation, as well as the EXIM bank, and
U.S. interests from manufacturing, finance, and export sectors.

Ratification is in the best interests of the United States. I there-
fore urge the Senate to give early and favorable consideration to
the Cape Town Convention and Aircraft Protocol, and that the Sen-
ate promptly give its advice and consent to ratification, subject to
the seven declarations set out in the accompanying report of the
Department of State.

GEORGE W. BUSsH.

(III)






LETTER OF SUBMITTAL

DEPARTMENT OF STATE,
Washington, September 8, 2003.

The PRESIDENT,
The White House.

THE PRESIDENT: I have the honor to submit to you, with a view
to its early transmittal to the Senate for advice and consent to rati-
fication, the Convention on International Interests in Mobile
Equipment and the Protocol on Matters Specific to Aircraft Equip-
ment, concluded at Cape Town, South Africa on November 16, 2001
(the “Cape Town Convention”). The Convention and the accom-
panying Protocol on aircraft equipment were signed by the United
States in Rome on May 9, 2003 at the International Institute for
the Unification of Private Law (UNIDROIT).

The new treaty system will expand credit financing across the
world for the acquisition of commercial aircraft, and eventually
other types of equipment important to U.S. exports, by introducing
modern commercial finance law already in place in the United
States, which will directly benefit our manufacturers and other ex-
port interests.

Enabling other countries to acquire newer aircraft will also up-
grade aircraft safety around the world. By facilitating new sales
and leasing transactions, the Convention will provide a needed
boost for the industry, a critical factor given the effects of Sep-
tember 11 and more recent world events, as well as the general
downturn in the air transportation market.

The Cape Town Convention, when effectively implemented by
other States, will bring about a substantial change in the secured
transaction and leasing laws around the world. Many legal systems
lack transparent priority systems of the sort in place in the United
States, which will be remedied by the International Registry. Many
legal systems require elaborate, time consuming and expensive en-
forcement procedures, which will be streamlined by the Conven-
tion’s procedures. In sum, the Convention represents an oppor-
tunity for many States to quickly upgrade their legal infrastruc-
ture, thereby attracting capital to aircraft equipment, a major U.S.
export and source of employment. Prompt and wide adoption of
these instruments will also add momentum to other law reform ini-
tiatives that promote other U.S. trade objectives.

BACKGROUND

The Convention and Protocol were negotiated over a five-year pe-
riod under the auspices of UNIDROIT, an international body deal-
ing with private law conventions, and ICAQO, the International Civil
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Aviation Organization. They were concluded in November 2001 at
a Diplomatic Conference at Cape Town, South Africa, attended by
68 States and 14 international organizations, and involved the ac-
tive participation at all stages of the Conference by private sector
air transportation and finance interests. Negotiations were in-
tended to track existing air finance practices in the major capital
markets and thereby facilitate new transactions, especially in de-
veloping and emerging countries, which will be increasingly signifi-
cant in coming decades.

Analyses of the markets indicated that a treaty extending financ-
ing methods which are already in place in the United States
through the Uniform Commercial Code (UCC) would benefit other
countries as well as U.S. manufacturing, employment, finance and
export interests.

Key federal agencies concerned with civil aviation and U.S. ex-
ports, including the FAA, EXIM Bank, and the Departments of
Transportation, Commerce and State were fully involved in nego-
tiation of the Convention and in preparation for its implementa-
tion. U.S. signature and ratification was endorsed by these agen-
cies in a recommendation made in October 2002 by the Interagency
Group on International Aviation (IGIA), administered by the Fed-
eral Aviation Administration (FAA).

SCOPE OF THE CONVENTION AND PROTOCOL

Major Provisions

The Convention, which relates to air transportation and inter-
state and foreign commerce, provides for the creation of inter-
nationally recognized finance rights and enforceable remedies de-
signed to give greater security to financiers of highly mobile equip-
ment, particularly in markets where country or business risk would
not otherwise support such transactions. This will boost trans-
actions and directly benefit U.S. manufacturers and other export
interests. Increased aircraft and engine sales, in turn, will con-
tribute to more rapid use of newer and thus safer and environ-
mentally cleaner aircraft and engines in all regions. In many cases,
the use of asset-based financing under the Convention will reduce
sovereign debt for developing States, and can assist them to attract
capital generally to upgrade their transportation infrastructure.

The Cape Town Convention can produce significant macro-
economic benefits in the United States, principally by enhancing (i)
aerospace sales and increasing employment in the aerospace sector,
(i1) risk reduction for U.S. private sector financial institutions, (iii)
risk reduction to EXIM Bank, which has already evidenced its firm
support by offering financing advantages to airlines located in
States that ratify the Convention, and (iv) operational and fleet
flexibility for airline operators with crossborder routes or interests.
Importantly, U.S. leadership will bolster and significantly accel-
erate wide adoption of these instruments.

The Convention is designed as a “multi-equipment” treaty sys-
tem, an outcome strongly supported by the United States. The pro-
tocol being submitted is the Aircraft Protocol, which applies to air-
frames, aircraft engines and helicopters above a minimum size or
power threshold. The establishment of such thresholds maximized



VII

the U.S. ability to achieve consensus on the fundamental issues ad-
dressed in the Convention. The Convention can apply to other cat-
egories of high-value mobile equipment defined in additional proto-
cols adopted through diplomatic procedures and that would be sub-
ject in the United States to ratification. Such protocols to the Con-
vention would most likely recognize specialized forms of financing
applicable to the category of equipment covered. This would permit
the development of best practices consistent with the needs of dif-
ferent sectors.

Key Financing Concepts

The Cape Town Convention creates an international secured fi-
nance system that may be summarized by the following points:

1. The Convention establishes an “international interest”, that is,
a secured credit or leasing interest with defined rights. Those
rights consist principally of (a) the ability to repossess and sell or
lease the equipment in the case of default by an airline operator
(remedies), and (b) the holding of an objectively determined and
transparent finance priority in the equipment, where competing
claims are made against such equipment (priority).

2. Quiet possession rights attached to an international interest
will be enforced and recognized in all States party to the Conven-
tion and Protocol, thus assuring airline operators of continued
rights of usage of the equipment absent default or contrary agree-
ment.

3. Priority of interests will be established through a “notice-
based” filing system, recorded in a high-technology international
registry, which will determine the priority of competing interests
on a first-in-time basis, subject to certain exceptions. Pursuant to
a declaration recommended below, the FAA will serve as the au-
thorizing entry point to the International Registry for aircraft hav-
ing or intended to have U.S. nationality (this Convention does not
deal with nationality of aircraft).

4. Associated rights, such as future payment rights and receiv-
ables in aircraft financing arising under contracts directly related
to the financing arising under contracts directly related to the fi-
nancing of equipment, are subject to rules similar to those applica-
ble to international interests.

5. The Convention promotes predictable and timely remedies in
the case of default, reflecting basic principles underlying asset-
based financing and leasing. This permits reliance on the value of
the asset to reduce overall transactional risk, thereby reducing the
cost of credit. States are given a number of options, in the form of
permitted declarations, which directly relate to the timing of rem-
edies, both in and out of insolvency. These include certain basic
concepts found in U.S. law, such as the availability of non-judicial
remedies, the timing of remedies in the event of airline insolvency,
and efficient deregistration and export of aircraft in the event of
default, subject to national safety and airworthiness rules and reg-
ulations.

6. Transaction party autonomy, the ability of creditors and debt-
ors to agree as among themselves on basic elements of their con-
tract and its enforcement, is central to the Convention.
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7. The international finance Registry, a basic component of the
Convention, is similar to notice filing systems in the United States
and Canada. Unlike a documentary system, where transaction doc-
uments are vetted before filing, a notice system involves posting
minimal information only, so that other potential financing inter-
ests can make inquiries of possible superior interests prior to
financings.

ICAO will supervise the International Registry. A Preparatory
Commission, in which the United States is a very active member,
will establish the requirements for and determine the initial host
State of the Registry. The host State is expected to fund the cre-
ation of the International Registry and users will pay sustaining
use fees, which are expected to be low since the system is wholly
electronic. The feasibility of the system has already been tested by
a prototype developed by a body affiliated with airline associations.

Effect on Other Treaties

The relationship of the Cape Town Convention to existing avia-
tion conventions was carefully worked out. The 1948 Convention on
the International Recognition of Rights in Aircraft (“Geneva Con-
vention”) is the only convention in force for the United States to
which the relationship rule will initially apply. As between parties
to the Aircraft Protocol, the Cape Town Convention will supersede
the Geneva Convention, to the extent matters are covered or af-
fected by the new instrument. The Geneva Convention will con-
tinue to apply to matters not covered by the Cape Town Conven-
tion and will remain fully in force as between States party to it
which are not parties to the Cape Town Convention.

Related International Developments

The Cape Town Convention would represent a change in the fi-
nancing laws for many other States. However, two new related
international legal texts have recently been negotiated in other
bodies, by some of the same States—one at UNCITRAL (a new
Convention on Accounts Receivable Financing, approved by the UN
General Assembly in December 2001), and the other at the Organi-
zation of American States (an Inter-American Model Law on Se-
cured Financing, completed at an OAS Diplomatic Conference in
February 2002). Both adopted an approach to secured financing
similar to that in the Cape Town Convention.

DECLARATIONS IN CONNECTION WITH U.S. RATIFICATION

In order to allow States to tailor the Convention to particular
economic needs, a number of declarations are provided for, con-
sistent with practice in international private law conventions. Since
the United States already has a well functioning capital market for
air finance, only a limited number of declarations are needed for
the United States. The situation differs for many other States,
where the economic value of the Convention is linked to the mak-
ing of declarations designed to substantially upgrade the sub-
stantive law in that State, especially where that is needed to lower
country and credit risk.

Seven declarations (three for the Convention and four for the
Protocol) proposed for the United States were approved by the De-
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partments of Transportation, Commerce, State and DOD through
the FAA’s Interagency Group on International Aviation (IGIA), as
well as by EXIM Bank. Where possible, the declarations follow the
recommended UNIDROIT form in order to promote uniformity. The
Department of State recommends that the Senate give advice and
consent to the Convention and the Protocol subject to the declara-
tions that follow:

1. Declaration for Convention Article 39(1)(a):

Priority of non-consensual rights and interests arising by
law

Pursuant to Article 39(1)(a), the United States declares
that all categories of non-consensual rights or interests
which under United States law have and will in the future
have priority over an interest in an object equivalent to
that of the holder of a registered international interest
shall to that extent have priority over a registered inter-
national interest, whether in or outside insolvency pro-
ceedings.

Purpose: This declaration preserves current U.S. practice. Article
39(1)(a) allows States to identify non-consensual rights and inter-
ests arising by law that, having priority against consensual secu-
rity interests without registration under national law, shall main-
tain such priority as against international interests registered
under the Cape Town Convention. United States federal and state
law contain a variety of such priorities which would be difficult to
harmonize (e.g., liens in favor of repairers of equipment and taxing
authorities). This declaration gives priority to all such rights.

2. Declaration for Convention Article 39(1)(b):

Retention of Rights to Compensation for Public Services

Pursuant to Article 39(1)(b), the United States declares
that nothing in the Convention shall affect its right or that
of any entity thereof, any intergovernmental organization
in which it is a member State, or other private provider of
public services in the United States to arrest or detain an
aircraft object under United States law for payment of
amounts owed to any such entity, organization or provider
directly relating to the services provided by it in respect of
that object or another object.

Purpose: This declaration allows a State to preserve rights of de-
tention or arrest by State entities in order to secure amounts owing
in connection with its provision of public services relating to objects
covered by the Cape Town Convention, such as air navigation and
landing charges for aircraft. This declaration will ensure the con-
tinuation in the United States of governmental rights; such rights,
in addition to their inherent policy importance, have not been im-
pediments to U.S. aircraft financing transactions.

3. Declaration for Convention Article 54(2):
Procedure for exercise of remedies



X

Pursuant to Article 54(2), the United States declares
that all remedies available to the creditor under the Con-
vention or Protocol which are not expressed under the rel-
evant provision thereof to require application to the court
may be exercised, in accordance with United States law,
without leave of the court.

Purpose: This declaration satisfies Article 54(2) which requires
States to declare whether they will permit or prohibit the exercise
of non-judicial remedies in the case of default by a debtor. A dec-
laration permitting such remedies ensures consistency with the
UCC, is fundamental to the continued efficiency of U.S. secured
transactions law.

The Department of State further recommends that the following
four declarations to the Protocol be included in the U.S. instrument
of ratification:

1. Declaration for Protocol Article VIII, as authorized by Protocol
Article XXX(1)

Contractual choice of law

The United States declares that it will apply Article
VIII.

Purpose: This declaration provides that parties can agree as to
the law governing their contractual rights and obligations, wholly
or in part. This declaration is consistent with U.S. commercial law
as applied to transactions of the type covered by the Convention,
and 1s consistent with other recent Conventions on commercial law
negotiated by the United States.

2. Declaration for Protocol Article XII, as authorized by Protocol
Article XXX(1):

Insolvency case assistance
The United States declares that it will apply Article XII.

Purpose: This declaration supports cross-border judicial assist-
ance in insolvency cases, a practice now followed by U.S. bank-
ruptcy courts in appropriate cases. It addresses cases where mul-
tiple national bankruptcy courts and administrators may be in-
volved in various proceedings involving the same debtor and/or the
same property. It is a non-intrusive rule, only requiring maximum
cooperation “in accordance with the law” of the declaring State.
This declaration is an important signal for the United States to
give other States, and will help promote broader U.S. objectives in
the field of cross-border insolvency cooperation.

3. Declaration for Protocol Article XIII, as authorized by Protocol
Article XXX(1):
Deregistration and export requests

The United States declares that it will apply Article
XIII.

Purpose: This declaration recognizes the effect of the power-of-at-
torney annexed to the Aircraft Protocol, to procure, upon default,
the timely deregistration of the aircraft for nationality purposes
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and its export. This process is fully subject to related aviation safe-
ty laws and regulations. It is already customarily employed in the
United States for transactions covered by the Convention and Pro-
tocol, and will streamline the deregistration process by establishing
a procedure for certifying interests of parties in the aircraft. This
U.S. declaration can set an important example for some States
where deregistration procedures have been used to block the effec-
tive exercise of remedies.

4. Declaration for Protocol Article XIX (1) and (2):
FAA Entry point to the International Registry

1. Pursuant to Article XIX(1), the United States des-
ignated the Federal Aviation Administration, acting
through its Aircraft Registry, FAA Aeronautical Center,
6400 South MacArthur Boulevard, Oklahoma City, Okla-
homa 73125, as the entry point at which information re-
quired for registration in respect of airframes or heli-
copters pertaining to “civil aircraft of the United States” or
“aircraft to become a civil aircraft of the United States”
shall be transmitted, and in respect of aircraft engines
may be transmitted, to the International Registry.

2. Pursuant to Article XIX(2) of the Protocol, the United
States hereby specifies that the requirements of Chapter
441 of title 49 of the United States Code and Part 49 of
title 14 of the Code of Federal Regulations be fully com-
plied with before such information is transmitted at the
Federal Aviation Administration to the International Reg-
istry.

3. For purposes of the designation in paragraph 1 and
the requirements in paragraph 2.

(a) information is transmitted at the Federal Avia-
tion Administration in accordance with procedures es-
tablished under United States law; and

(b) the terms “civil aircraft of the United States” and
“aircraft to become a civil aircraft of the United
States” shall take their meanings from Chapters 401
and 441 of title 49 of the United States Code, respec-
tively.

Purpose: This declaration establishes the FAA as the exclusive
point in the United States entitled to authorize electronic registra-
tions relating to airframes pertaining to U.S. registered aircraft
and helicopters, and as the non-exclusive point authorizing elec-
tronic registrations relating to engines. It also will ensure that all
such registrations comply with 49 U.S.C. Ch. 441 and Part 49 of
title 14 of the Code of Federal Regulations, as amended, in order
to be valid. It will connect the FAA system and practices to the
new electronic International Registry in a manner compatible with
the existing FAA registry system.

Proposed FAA technical legislative amendments are intended to
integrate this arrangement into the FAA’s existing registry system,
and will be transmitted to the Congress separately. The FAA and
DOT, together with U.S. air manufacturing and finance industries
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and associations which work closely with the FAA’s registration fa-
cilities, collectively developed the draft legislation.

U.S. statements to be made at time of ratification

Owing to the fact that in large measure the Convention and Pro-
tocol reflect existing U.S. law, the declarations made by the United
States are expected to be different than those made by a number
of other States. However, since the particular declarations made by
other States may determine the extent of economic benefits under
the treaty system, the Executive Branch intends to ask the Deposi-
tary to circulate three statements of a policy nature in order to
bring to the attention of other States the importance that we at-
tach to their declarations in the fields addressed. No Senate action
is requested with respect to these statements.

(1) The United States made no declaration regarding
Protocol Article XI, pursuant to Protocol Article XXX(1),
since existing United States law, specifically 11 U.S.C.
Section 1110, will continue to apply, which is substantially
equivalent to Alternative A of Protocol Article XI. How-
ever, the United States notes the importance attached to
declarations applying Alternative A of Protocol Article XI
in attracting financing in aircraft transactions.

(2) The United States notes the importance in terms of
credit enhancement of the declarations under the Conven-
tion and Protocol that will ensure the timely exercise of
remedies, in particular both non-judicial remedies to the
extent so agreed by the debtor (Convention Article 54(2)),
and relief pending final determination (Convention Article
13, as modified by Protocol Article X).

(8) The United States notes the importance of circum-
scribing the extent of priorities for non-consensual rights
and interests (Convention Article 39(1)(a)), since the ab-
sence of clear and certain limits prior to financing of this
preference category may significantly restrict extensions of
credit in many States.

IMPLEMENTING LEGISLATION

No implementing legislation is required, except for technical
amendments to certain authorities of the FAA relating to the filing
of interests in registries through the FAA, discussed below. Other-
wise, the UCC will apply, and no changes to the Code are required.

Coordinating the International Registry with U.S. Practices; Tech-
nical Amendments to FAA Statutes on the Registry System

United States industry and finance sectors have recommended
that the authorized entry point in the United States be through the
FAA Aircraft Registry, acting through its existing facilities in Okla-
homa City. FAA technical statutory amendments will be submitted
to Congress for implementation of the registry provisions of the
Convention. These amendments to Title 49 of the U.S. Code, Chap-
ter 441 were prepared by DOT, FAA, and EXIM Bank, together
with air finance and manufacturing industries. The technical
amendments will clarify the effect of filings of financing interests
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under the new computer-based system vis-a-vis filings under exist-
ing FAA procedures.

The current FAA system would be merged seamlessly into the
International Registry process by requiring registering parties to
satisfy existing FAA requirements prior to making a registration
with the International Registry. An additional filing would be
added to those already recognized by the FAA system for “prospec-
tive” registrations which would require subsequent filing of full
transaction documents. This approach, which is standard in com-
mercial lending, including practices under the UCC, but not cur-
rently provided for under FAA’s existing filing regulations, will per-
mit the continuation of a well-established and efficient U.S. docu-
mentary system, while simultaneously linking that process to the
International Registry. The FAA will assume no responsibility for
the content of filings under a notice-based computer system.

CONCLUSION

The Convention and Protocol will provide a needed boost to our
aerospace industry and provide significant benefits to many other
countries as well. It will promote modernization of commercial law
based on tested market practices. United States ratification can
have a significant effect on actions to be taken by other countries,
and will assure a U.S. lead role in international implementation of
the treaty system.

As prior sections of the report suggested, ratification of the Con-
vention and Protocol are supported by all affected private interests
in the United States. The Interagency Group on International Avia-
tion (IGIA) and the American Bar Association’s House of Delegates
have endorsed ratification of the Convention.

The Departments of Transportation and Commerce, as well as
EXIM Bank and the Federal Aviation Administration join the De-
partment of State in requesting that the Convention on Inter-
national Interests in Mobile Equipment and the Protocol on Mat-
ters Specific to Aircraft Equipment be submitted to the Senate for
its advice and consent to ratification as soon as possible, subject to
the declaration previously described.

Respectfully submitted,

CoOLIN L. POWELL.
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CONVENTION ON INTERNATIONAL INTERESTS
IN MOBILE EQUIPMENT AND PROTOCOL ON MATTERS SPECIFIC TO
AIRCRAFT EQUIPMENT:

CHAPTER-BY-CHAPTER SUMMARY
1. Introduction.

The Cape Town Convention on International Interests in Mobile Equipment
(“Convention™) and the Aircraft Equipment Protocol (“Aircraft Protocol”) were concluded on
November 16, 2001, at a Diplomatic Conference jointly sponsored by the International Institute
for the Unification of Private Law (UNIDROIT) and the Intemational Civil Aviation Organization
(ICAO) at Cape Town, South Africa. The Diplomatic Conference was attended by
representatives from 68 countries, 14 international organizations, and air transportation and other
industry and trade associations.

The Convention provides uniform legal rules for secured finance of mobile equipment
which will apply, upon ratification, to any category of equipment covered by a separate protocol;
each protocol is subject to ratification and the special provisions of each protocol govern for that
type of equipment. The first such protocol is the Aircraft Equipment Protocol, negotiated
concurrently with the Convention. The model for the secured finance provisions in both the
Convention and Protoco! were relevant provisions of the Uniform Commercial Code, which in
tum closely reflected existing practices in equipment finance and the capital market credit
standards.

References to specific articles below are to the Convention and Aircraft Protocol;-arabic
numerals refer to articles of the Convention; roman numerals refer to articles of the Aircraft
Protocol. Although the Final Act of the Diplomatic Conference has appended to it a composite
text which merges the two instruments as a convenience for transacting parties, it is not an
enforceable legal instrument and is not referred to here. An Official Commentary, authorized by
the Diplomatic Conference, has been issued inSeptember 2002 by UNIDROIT. Both the
Convention and Protocol contain optional declarations by which States can adjust particular
provisions. The chapter-by-chapter analysis indicates those declarations expected to be made by
the United States; the text of the proposed declarations are set out in the report to the President
by the Secretary of State on the Convention and Protocol.

1I. Purposes of the Convention.
The Preamble sets out the basic purpose of the Convention, i.e. to facilitate the financing
of high value mobile equipment, thereby producing a range of important economic benefits. It

does so by embodying the basic principles underlying asset-based financing and leasing, such as

10/10/02
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those commonly employed in the United States, which are modern and efficient transactions that
minimize risk. )

Other important purposes include upgrading safety and navigation capabilities, since
enhanced financing is a condition to the acquisition of newer, safer equipment by many
countries, and the promotion of commercial law reform, which can significantly enhance
investment and development in many countries. Liberalization of markets through trade
agreements and otherwise often may not achieve-its potential, since disparities in commercial
laws often disadvantage States with less modern approaches, and laws that do not reflect current
capital market practices do not support credit needed for economic development.
Implementation of this Convention can serve as a model for economic law reform generally. In
addition, the international financing registry to be created by this Convention system can be a
model for States to adopt the concept of low-cost and fully transparent finance and priority laws.

The Aircraft Protocol finance registry does not affect other registries used for
international aviation regulation, and the Convention and Protocol do not affect the Convention
on International Civil Aviation of 1944 (the “Chicago Convention™) on international air
transportation services.

III. Summary of the Convention.

Chapter I: Sphere of application and general provisions. Unless otherwise noted,
terms first appearing in quotation marks below are defined in Article 1. Airframes, aircraft
engines and helicopters, which are defined collectively as “aircraft objects” for purposes of the
Convention, are also set out individually where appropriate.

Article 2 deals with the scope and fundamentals of the Convention. The Convention
applies to an “international interest” in one of three types of objects: (i) “airframes, aircraft
engines and helicopters,” (ii) “railway rolling stock,” and (iii) “space assets,” but only if the type
of objects are designated in a protocol (i.e., the Convention does not apply to objects on a stand-
alone basis in the absence of a protocol covering that type of object). Art. 2(2), (3).

Article 2 then provides three classifications of intemational interests created by
“agreement”: international interests (i) granted by a “chargor” (the financing debtor in American
terminology) in favor of a “chargee” (the financing creditor in American terminology) under a
“security agreement,” (ii) held by a “conditional seller” under a “title reservation agreement”,
and (1ii) held by a “lessor” under a “leasing agreement”. Art. 2(2). An international interest also
extends to “proceeds” of an object, which are narrowly defined to include only proceeds arising
out of an object’s total or partial loss, confiscation, et cetera. Arts.1(w) and 2(5).

10/10/02
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Article 3 provides that the Convention applies if the “debtor” (i.e., the chargor,
conditional buyer, or lessee) is located in a Contracting State at the time that the relevant
agreement is concluded, Art. 3(1); the location of the creditor has no bearing on the
Convention’s applicability. Article 4 provides rules to determine the debtor’s location for
purposes of this Convention; satisfying any one of four conditions is sufficient, i.e. the
Contracting States (i) under whose law the debtor is incorporated or formed, (ii} in which the
debtor has its registered office or statutory seat, (iii) in which it has its center of administration,
or registered office or statutory seat, or {iv) in which the debtor has its place of business.
Providing that a debtor may have multiple locations for this purpose expands the potential scope
of the Convention, a result supported by the United States as a means of extending the financing
 value of this treaty system. :

Article 5, a common provision for conventions on private commercial law, calls for the
Convention to be interpreted and applied in accordance with its purposes, here stated to be
reflected by the Preamble, and its international character so as to promote its economic purposes, -
as well ag uniformity and predictability. Adrticle 5(4) provides a rule to determine which law
within a State (the treaty term for country) applies when the State has more than one territorial
unit; this preserves domestic conflict of laws rules to determine those questions in the United
States.

Article 6 addresses the two-instrument structure of the Convention, whereby the
Convention is to be read together with the applicable protocol for each type of equipment. The
provisions-of the protocols control, so that the financing practices particular to each type of
equipment are preserved. ‘

Chapter 11z Creation of an international interest. Chapter Il consists of a single
article, Article 7, that sets forth the formal requisites for the creation of an intemational financing
interest. The relevant agreement must be in “writing”, defined in Asticle 1 to include electronic .
records, and the relevant object must be one that the person creating the international interest—the
chargor, conditional seller, or lessor--“has power to dispose.” While the international financing
interest, as such, is sui generis (i.e., is not dependent upon national law), the property rights
existing priot to the creation of an international interest, derived from the relevant rules under the
applicable law, remain important.

Chapter 1I: Defanit remedies. Chapter Ili, consisting of Articles 8 through 15,
addresses the remedies of a creditor following a default.

Article 8 covers the basic remedies of a creditor under a security agreement.  The creditor

must exercise the remedies “in a commercially reasonable mannet” and it must give reasonable
notice of a sale or lease to the debtor and other specified “interested persons.”
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Article 9 deals with three other aspects of enforcement by a creditor. First, the creditor,
the debtor, and all other interested persons may agree, or a court may order, that ownership in the
object will vest in the creditor in satisfaction of some or all of the secured obligations. Inthe
case of a court order, the court must ensure that the secured obligations satisfied are
commensurate with the value of the financed object. The interest of the debtor passing on a sale
under Arzicle § or a vesting under Arsicle 9 is free from any other interest that is subordinate to
the creditor’s interest.

Article 10 addresses the remedies of a lessor and a conditional seller. On default these
creditors are entitled to terminate the relevant agreement and to obtain possession or coritrol of
the object; they also may seek an order from a court to enforce these remedies. These remedies

- are considerably less detailed and narrower in scope than the remedies afforded a creditor under
_the previous Articles. This reflects the considerable variety of approaches taken in different
jurisdictions for enforcement of leasing agreements and title reservation agreements. Other
remedies are left to the agreement of the parties and the applicable law.

Articles 11 and 12 deal with default and additional remedies. Under Article 1] a debtor
and a creditor are free to agree as to what constitutes a default for purposes of Chapter Il If the
parties do not so agree, the standard for default is defined.

Article I3 requires a Contracting State to ensure that following a default a creditor can
obtain from a court “speedy relief” pending a final determination of the creditor’s claim. Article
55 provides substantial flexibility for a Contracting State in this context; under that article, a
Contracting State may declare, at the time it becomes a party to the Convention, that it will not
apply Article 13, in whole or in part. Strict implementation of this provision however, and
generally avoiding such a declaration may be an important factor in securing economic benefits
under the Convention system for those States seeking to enhance their credit.

Article 14 establishes the impottant principle that, subject to Articled 54(2), remedies
under the Convention must be exercised in accordance with the procedural law of the jurisdiction
where enforcement takes place. Under Article 54(2) a Contracting State must declare whether or
not any Convention remedies otherwise not requiring judicial action may be exercised only with
court approval. In line with the approach in the Uniform Commercial Code, the United States
will make a declaration that such remedies may be exercised in the United States, in accordance
with applicable laws, without Ieave of court. This declaration-will alse ensure thiat any non-
judicial actions comply with procedural laws in the United States.

Additional remedies may be exercised under the applicable law or by agreement of the
parties, unless the remedies are inconsistent with the mandatory provisions of Chapter I as
specified in Arziclef 5. Although that Article generally permits parties to “derogate from or vary
the effect” of the Convention’s provisions, it also establishes some mandatory provisions that
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may not be waived or varied: Articles 8(3)-(6) (debtor protections in sales and leases); (3}
(debtor protection in vesting by court order), 9(4) (debtor’s and interested persons’ rights of
redemption); 13(2) (protective court orders in relief pending final determination); and 14
(applicability of local procedural law).

Chapter IV: The international registration system. Chapter IV outlines the nature
and structure of the intemational registration system. The registration system will provide the
lynchpin of the Convention’s priority system (see Chapter VII, below). Article 16 identifies the
various types of registrations that may be made in the system: (i) international interests,
“prospective international interests” (see the discussion of Article 18 and 19, below), and
“registrable non-consensual rights and interests” (see Article 40, below); (ii) assignments and
_prospective assighments of international interésts (see Chapter IX, below); (iil) other acquisitions
of international inferests under applicable law (e.g., by subrogation) (sce Article 38, below); (iv) .-
“notices of a national interest,” (see Article 50, below); and (v) subordinations of the various
other interests that may be registered. Amendments, extensions, and discharges of registratiops
also may be registered. Art.16(3).

: Article 17 addresses the general structure and operation of the International Registry. The
registry will exist primarily to display computer-based filings, with a minimum of discretionary
functions. It-will be established and overseen by a Supervisory Authority, in such manner as is
provided for in the appropriate protocol. The Authority, which will have limited functions, is
expected to be intergovernmental. Among other duties, the Supervisory Authority will publish
regulations relating to operation of the registry and appoint the Registrar, the entity that actually
will operate the registry. Art. 17(1),(5). Central to the Convention’s priority rules is the ability
of anty person to search the International Registry from any location. See Article 22.

Chapter V: Other matters relating to registration. Chapter V provides details on the
operation of the International Registry, to be supplemented by each protocol and the regulations,
including matters such as requiremehts for identifying an object, effecting registrations, searching
the electronic registry, electronic data formats, digital signature systems, required operational ’
schedules, et cetera.

Article 18 addresses the requirements of registration. Although the consent of each party -
to a registration is required under Article 20, the Registrar is not required to investigate or
determine whether a required consent actually has been given. Special provisions cover
prospective interests. If a prospective interest is registered that later becomes an international
interest, no further action is required. Art. 18(3). - A Protocol may allow States to designate
national entry points for international registrations. Art. 18(5). The United States will make a
declaration designating the Federal Aviation Administration (FAA) as the entity authorizing the
entry point for certain filings. ’
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Article 19 contains rules on the validity and timing of registrations, which are necessary
for the operation of the Conventien’s priority rules. A registration is valid only if the required
consents of the relevant parties are obtained. Prospective interests that have become
international interests (e.g., because the formal requisites for creating the interest have been
satisfied) are treated as registered from the time that the prospective interest was registered. Art.
19(4). In addition to these general rules, the protocol will prescribe the criteria for the
searchability of a registration. Art. 19(6). Once made, a registration is effective indefinitely until
it is discharged, unless the registration information itself specifies another period. Art. 21.
Ariicle 25 provides that upon satisfaction of the obligations secured by a registered security.
interest or non-consensual right or interest, or “national interest” covéred by a registered notice,
the holder of the interest must cause the registration to be discharged.

The Registrar is required by Article 23 to maintain a searchable list of declarations made
by Contracting States relating to non-consensual rights or interests under Articles 39 and 40.
* Certificates issued by the Registrar pursuant to the regulations are prima facie proof of issnance
and the facts recited in a certificate.

Chapter VI: Privileges and immunities of the Supervisory Authority and the
Registrar. Negotiating States, manufacturing, financing and airline interests agreed that to
assure credibility of the technical registry, the Supervisory Authority should be governmental,
although the Registry is expected 1o be operated by private entities. Under Article 27, the
Supervisory Authority will have international legal personality and, as specified in a protocol,
would be immune from legal or administrative process; since the Supervisory functions are
expected to be minimal after establishment of the Registry, this is not a significant factor.- Legal
responsibility and Hability would be borne by the Registrar under Article 28, which is expected to
be a non-governmental entity, subject to-suit, and under Article 27 (4) and (5) claimants would

~ have the right to information and documents needed to pursue claims, notwithstanding any
otherwise applicable privileges and immunities of the Supervisory Authority.

Chapter VII: Liability of the Registrar.: 4rticle 28 establishes the basis of liability of
the Registrar, 1.e. compensatory damages may be awarded for its errors and omissions and system
malfunctions. This is subject to reduction for damage caused or contributed to by an injured
person, Art. 28(1), (3), and to a limited force majeur exception for malfunctions. 1t is not liable
for factual inaccuracies in registration information provided-by filers or for acts and

 circumstances arising before it receives registration information. Art. 28(2). The Registrar must
_ obtain insurance or a financial guarantee covenng its liability as determined by the Supervisory
Authority under the Protocol. Art. 28(4).

Chapter VIII: Effects of an international interest as against third parties. Arricle 29
contains the Convention’s basic priority rules. A registered interest enjoys priority over later-

registered or unregistered interests. Art. 29(1), (2). Similarly, a buyer of an object takes it
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subject to registered interests and free of unregistered interests. Art. 29(3). A conditional buyer
under a title reservation agreement and a lessee under a leasing agreement takes its interest
subject to an interest registered before its conditional seller or lessor registered its interest, but
free of other interests. Art. 29{4). The priority enjoyed by an assignee of a subordinated interest
is addressed below in the discussion of assignment priorities under Articles 35 and 36. The
priority afforded under driicle 29 also extends to proceeds. Art. 29(6). .

Insolvency matters are dealt with inter alia under Article 30; an interest that is registered
in the International Registry will be effective in a debtor’s insolvency proceedings. Art. 30(1).
However, this Article does not affect insolvency avoidance powers (i.e., preferential transfers or
transfers in fraud of creditors) or an intemational interest that is effective in insolvency
proceedings under the applicable law. Art. 30(2). See also Article 45 and Protocol Article XI.

Chapter IX: Assignments of associated rights and international interests; rights of
subrogation. Chapter IX of the Convention deals with the effect; formal requirements, and
priority of assignments of associated rights and related international interests. It also deals with
subrogation and subordination of priority. As with other Articles of the Convention and Protocol
on financing rights, these provisions are compatible with Uniform Commercial Code Article 9.

Article 1 (b) and (c) defines “assignment” to include any contract that transfers

" “associated rights”, whether or not for security, and whether on not in connection with a transfer
of a related international interest, and “associated rights” as rights to payment or other
performance secured by or associated with the object. Article 37(1) then provides that except as
otherwise agreed an assignment of associated rights transfers to the assignee the related

 international interest as well as the assignor’s interests and priorities. Applicable law governs the
defenses and rights of set-off available to the debtor as against the assignee; the debtor may
waive its defenses and set-off rights other than those arising from fraudulent acts. Ast. 31(4).

Article 32(1) and (2) establish the formalities and limitations for the assignment of
associated rights and the related international interest, which parallel those provided in Article 7
for the creation of international interests. An assignment of associated rights that is ineffective to
transfer the related international interest is not governed by the Convention but is governed

- instead by the applicable law. Art. 32(3). In the case of competing assignments of associated
rights, if at least one of the assignments also assigns the related international interest and that
assignment is registered, the provisions of Article 29 apply mutatis mutandis {i.e., a registered
assignment has priority over unregistered assignments and subsequent assignments), subject to
the exceptions set out in Article 36, Priority in other cases is left to the applicable law. Articles
29(5) and 38(2) permit parties to vary (i.e., subordinate) priorities.

Chapter X: Rights or interests subject to declarations by Contracting States. Article
39 addresses the types of “non-consensual right or interest” that will have priority over an
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international interest, and permits a Contracting State to make a declaration, at any time, that
certain types of non-consensual right or interest have priority over a registered international
interest. Subject io one exception, the prionty afforded a right or interest by a declaration applies
only if the declaration is deposited before the conflicting international interest is registered. Art.
39(3). Under the exception, a Contracting State may declare, at the time it becomes a party to the
Convention, that the types of non-consensual rights or interests covered by a declaration under
Article 39(1)(a) have priority over international interests registered before the Contracting State
became a party to the Convention.

The United States will make an Article 39(1)(a) declaration preserving the priority of
non-consensual rights and interests which, under federal, staté or local law have priority over
perfected security interests, and which will to that extent have priority over registered
intemational interests, whether in or outside of bankruptcy. This preserves existing practices in
the United States which have worked well in an effective capital market for air finance. Itis
expected however that some countries who seek o upgrade their access to international credit
under the Convention would substantially limit the use of this Article, so as to enhance the

* certainty needed in capital markets, or exercise instead the right of declaration under Article 40.

Article 39(1)(b) deals with rights to arrest or detain aircraft objects under the law of a
Contracting State for payment of amounts due for the provision of public services in connection
with that object, such as landing fees and fuel services. A Contracting State may at any time
declare that these rights of arrest or detention in favor of a provider of public services are not
affected by the Convention. The United States will make an drticle 39¢1)(b) declaration
‘preserving the rights of arrest or other enforcement under laws in the United States for providers
of such services.

Article 40 addresses other types of non-consensual rights or interests.. Under this Article a
Contracting State may at any time declare the types of non-consensual right or interest that are to
be registrable under the Convention. These registrable rights and inferests are to be treated as
international interests under the Convention. While preserving certain governmental and other
priority interests, it does so in a way so as to enhance certainty and thus expand credit potential.

Chapter XI: Application of the Convention to Sales. Chapter XI consists of Arricle
41, which states that a Protocol may provide that the Convention applies to a “sale” or
“prospective sale™; see Protocol Article IlI below.

Chapter XII: Jurisdiction. Articles 42 through 45 and Protocol Articles XXT and XXII
deal with jurisdiction. Article 42 covers the parties’ choice of a forum for claims brought under
the Convention. Under that Article the courts of a Contracting State chosen by the parties in
accordance with the formalities of the law of the chosen forum have jurisdiction over those
claims withouit establishing a particular nexus to that jurisdiction, consistent with current practice
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in air finance. This provision is however also subject to Arricles 43 and 44, and does not affect
the rights of forum courts to dismiss any actien in accordance with their rules.

Article 43 covers jurisdiction to grant relief pending final resolution under Article 13.
Jurisdiction to grant relief under Axticle 13(1)(a) (preservation), (b) (possession), {c)
(immobilization), and (4) (other interim relicf), is vested in courts of a Contracting State (i)
chosen by the parties and (ii) in which the relevant object is located. Art. 43(1). Jurisdiction to
grant relief under Article 13(1)(d) (lease or management) and (4) (other interim relief) is vested
- either in courts (i) chosen by the parties or (ii) of a Contracting State in which the debtor is
located. Art. 43(2). Interim relief jurisdiction is conferred even if the final determination of a
claim will be determined in a court of another Contracting State or by arbitration.

Article 44 addresses jurisdiction to make orders against the Registrar and related matters.

Exclusive jurisdiction to award damages or issue orders against the Registrar is conferred on the
courts of the jurisdiction in which the Registrar’s center of administration is located. Art. 44(1).
Those courts also have exclusive jurisdiction to order the Registrar to discharge a registration or
to order the Registrar to take certain actions. Art. 44(3). This implements a policy supported by
the air transportation industry, the United States and others, to assure predictability about the law
and standards to be applied to the Registry, which would not be possible if a wide range of
countries could exercise such jurisdiction.

Finally, Article 45 provides that Chapter XII does not apply to insolvency proceedings nor
do its provisions modify any aspects of such proceedings, so as to preserve applicable insolvency
law, subject to other provisions-of the Convention and Protocol.

Chapter XIII: Relationship with other Conventions. driicles 45 bis and 46 deal with
the relationship between this Convention and certain other closely connected Conventions. This
Convention prevails under Article 45 bis over the UNCITRAL Convention on the Assignment of

Receivables in Internaticnal Trade, opened by the United Nations for signature and ratification
in New York on 12 December 2001, with respect to receivables that are associated rights related
to international interests in aircraft objects, railway rolling stock, and space assets. The
relationship between this Convention and the UMDROIT Convention on International Financial
Leasing, concluded at Ottawa and opened for ratification on 28 May 1988, is left to each
protocol, since different financial leasing practices may be relevant to separate categories of
equipment. The relationship of the Aircraft Protocol to other Conventions is dealt with in
Protocol Articles XXIIT to XXV.

* Chapter XIV: Final provisions. The Convention was concluded and opened for
signature in Cape Town, South Africa on 16 November 2001 and will remain open for signature
until it enters into force. Article 47(1). The United States signed the Convention and Protocol on
May 9, 2003. The Convention will enter into force three months after the deposit of the third
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instrument of ratification, but only with respect to a category of equipment covered by a protocol
when that protocol also enters into force, and only as between States that are parties to both the
Convention and that protocol. Article 49. The Aircraft Protocol (Article XXVIIT) requires eight
ratifications to come into force. :

Article 48 allows a “Regional Economic Integration Organization™, which is constituted
by sovereign States, such as the European Union, to become 2 party to the Convention, but only
as to matters to which its member states have granted competancy. A similar provision appears
in Protocol Article XXVII.

Under Article 50(1), at the time a Contracting State becomes a party to a protocol it may
declare that the Convention does not apply to an “internal transaction” with respect to that State
and ag to some or all of the types of equipment covered by the protocol. However, a “national
interest?” created in connection with an internal transaction nonetheless is subject to the principal
registration and priority rules of the Convention and protocol even if a declaration is made.
Article 50(2). This Article may have application to some types of equipment, but is not expected
to be relevant to aircrafi, given the speed with which such equipment may cross borders, the
inability to predict when that may occur, and the need nevertheless to have certainty of
application of the Convention ex ante, that is before financing committements are made.

Article 51 establishes procedures for future protocols dealing with other types of
equipment not included in Article 2(3). All future protocols under either Article would in each
case be subject in the United States to advice and consent of the Senate and ratification. The
initial scope of the Convention under Article 2{3) covers airframes, aircraft engines, helicopters,
railway rolling stock, and space assets, which inter alia under Article 45 bis sets the limits to
which this Convention supercedes the UNCITRAL “Receivables Convention”, unless otherwise
provided in future international agreements.

_ Article 52 permits a Contracting State to declare that the Convention will extend to fewer-
than all of the State’s territorial units, and details the effects of such a declaration. The United
States has avoided any such actions that would disadvantage some U.S. jurisdictions in favor of
others. )

Chapter XII of the Convention (jurisdiction) refers to-courts of a Contracting State;
Article I1(g) defines “court” as including a court of law or an administrative or arbiiral tribumnal
established by a Contracting State. Article 53 permits a Contracting State to declare the )
appropriate court or courts for these purposes at the time it becomes a party to the Convention.
It is considered unnecessary for the United States to make such a declaration, since rules here on-
jurisdiction and prattice are transparent and have not presented problems for the field of
equipment finance.
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The Convention permits a Contracting State to make three types of declarations relating
to remedies at the time it becomes a party to the Convention.

First, under Article 54(1) a Contracting State may declare that a creditor may not enter
into a lease of an object while the object is located in that Contracting State. This provision is
aimed at circumstances not relevant to financing practices in the United States. Second, under
Article 55, it may declare that it will not apply Article 13 (relief pending final determination) or
Article 43 (jurisdiction for relief under Article 13), in each case either wholly or in part. Such a
declaration could limit the effectiveness of the Convention by restricting the availability of
interim relief. Third, under drticle 54(2} a State must declare at the time of ratification whether
or not creditors’ remedies not otherwise requiring judicial approval may nonetheless be exercised
only with court approval.

The United States will make an Article 54(2) declaration, consistent with existing laws in
the United States which permit non-judicial remedies for commercial default, subject in all cases
to conformance with applicable procedures. Since assuring speedy exercise of remedies is a very
important factor in lowering credit risk internationally, it is anticipated that countries seeking
credit enhancement under the Convention will consider the impact of mandatory court
procedures where that may substantially delay remedies.

Articles 56 through 59 and Article 62 are common final provisions fo/r commercial law
conventions. These articles deal with reservations and declarations (drticle 36}, subsequent
declarations (Article 57), withdrawal of declarations (Article 58), denunciations (Article 59), and
the Depositary and its functions {Article 62). Pursuant to resolutions adopted at the Diplomatic
Conference, UNIDROIT will serve as Depositary for both the Convention and the Protocol.

Article 60 contains the Convention’s important transition provisions. The baseline rule is
that the Convention does not apply to a “pre-existing right or interest,” defined in Article 1{v) as
an interest in an object existing before the “effective date,” as further defined in Article 60(2)(a).
U.S. air transportation and industry interests supported that principle in order to assure certainty
of application as to future transactions, without risking uncertainty as fo prior transactions.

However, in order to accommodate countries that might wish to cover both types of
transactions in their jurisdictions, a Contracting State may declare that the Convention and a
protocol will apply to pre-existing rights or interests for the purpose of determining priority and
preservation of pre-existing priorities. drticle 60(1), (3). However, in such a case the application

- to pre-existing rights or interests under a declaration may not occur easlier than three years after
the effective date of the Convention and the relevant Protocol, in order to allow sufficient time
for parties to refile or take other appropriate steps under the new priority regime.
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Article 61 deals with review conferences, amendments, and related matters. The
Depositary is required to prepare reports on how the Convention regime has performed in
practice. Upon the request of not less than twenty-five per cent of Contracting States a review
conference will be convened. Article 61(2). Amendments require approval of two-thirds of the
Contracting States parties to both the Convention and the relevant protocol.  Article 61(3), (4).
Amendments would require advice and consent of the Senate and ratification in order to be
effective as to the United States.

1IV. Summary of the Aircraft Protocol.

Chapter I: Sphere of application and general provisions. The Aircraft Protocol sets
out provisions particular to financing practice for aircraft frames, engines and helicopters.
Provisions of the Protocol govern so as to preserve specialized financing practices for this type of
equipment. Chapter I consists of Articles I through VIIL. Arricle I is the definitional section;
unless otherwise noted, terms first appearing in quotation marks below are defined therein.

Article IT provides that the Convention applies to “aircraft objects”, which includes
“airframes”, “aircraft engines” and “helicopters”, each defined in Article I by means of power,
thrust and capacity thresholds. Under Article III, the principal provisions of the Convention also

apply to sales; the Convention otherwise applies only to secured financing transactions.

Article IV also deals with the sphere of application, and adds a new connecting factor, in
addition to the location of a debtor in a Contracting State under. Convention Articles 3(1) and (4).
The Convention will also apply through the Protocol if an aircraft object as defined is registered
in the “aircraft registry” (i.e., under a “Chicago Convention” registry of a State or a common
mark registering authority) of a Contracting State that is also the “State of registry.” Article
IV(1). These registries here described have no relationship to the financing registry to be
established under this Convention and Protocol.

Finally, under Article IV(3), the parties may agree to exclude the application of Aiticle XI
(insolvency remedies, discussed below), and may vary the effect of other provisions amongst
- themselves, except for Article LX (2)-(4), which provides certain limitations on the exercise of
remedies.

Articles V(1) and VII provide standards for contracts of sale, which are substantially the
same as for the creation of international interests under Article 7 of the Convention, and the
description of an aircraft object. Registrations of contracts of sale are effective indefinitely; in
effect, the International Registry will serve as a type of title registry in sales transactions.
Registrations of prospective contracts of sale, however, under Article V(3) are effective until
discharged or until any expiry date specified in the registration.
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Arricle VI provides that persons acting in a representative capacity may be parties to
transactions under the Convention and Aircraft Protocol, an important provision since a number
of countries may not otherwise recognize the capacity of agency relationships and third party
transactions.

Article VIII supports party autoncmy, if a State makes a declaration as authorized under
Article XXX(I). Such a declaration allows parties to agree as to the governing substantive law of
a particular State to be applicable to their contractual rights and obligations. This provision is
consistent with modern trends in commercial law, and with practices in aircraft finance in
particular. The United States will make an Article XXX(1) declaration applying Article VIII.

Chapter II: Default remedies, priorities and assignments, Chaptér I modifies the
Convention in several important respects.

Article IX supplements several of the Convention’s basic default remedies provisions.
New remedies of de-registration and export of aircraft have been added. However, these
remedies may be exercised only with the consent of holders of registered interests that are senior
to the interest of the enforcing creditor and with reasonable prior notice in writing. Art. IX(1),
(), (6). Appropriate agencies in a Contracting State are obliged under Article IX, subject to
satisfaction of any safety, navigation and airworthiness requirements, to honor a request for de-
registration and export by an authorized party, if an irrevocable de-registration and export
authorization has been recorded in the State’s aircraft registry, and the requesting party certifies
that all senior interests have been discharged or have consented to the de-registration and export.
Article IX(5).

Article XII is closely related to Article IX, and appends an optional official form to the
Protocol which is entitled to recognition if an appropriate declaration is made under 4riicle
XXX(1). If the declaration is made, a Contracting State’s registry authority is required to record
the irrevocable de-registration and export request authorization if made consistent with the form
attached to the Protocol. -Art. XIII(2). The party so authorized is the only person (i) entitled to’
exercise remedies under Article IX{1) and (ii) to request removal of the authorization from the
registry. ‘This removes an element of uncertainty often experienced in some jurisdictions, which
has adversly affected credit ratings based on likelihood of remedies being ineffective or long
delayed. Asnoted above, this does not affect the obligation to comply with applicable
airworthiness and safety regulations. The United States will make such a declaration and will
apply Article XIII to matters within the United States.

Article 1X(3) applies to all remedies relating to an aircraft object (including lessor and
conditional seller remedies), and supplants Convention Article 8(3), which applies only to
creditor’s remedies. Article IX (3) and (4) require all Convention remedies to be exercised in a
commercially reasonable manner; the exercise of a remedy under a provision of the relevant
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" agreement is deemed commercially reasonable unless the provision is itself “manifestly
unreasonable.”

Article X contains modifications of Convention Articles 13 and 43 on relief pending final
determination, by setting out requirements to assure expeditious handling of requests for relief. It
is intended to provide States with credit disadvantages an opportunity to maximize the economic
benefits which can be realized under the Convention system. A Contracting State may declare,

" pursuant to Article XXX(2) that it will apply 4rticle X in whole or in part. Since the United
States already has a predictable legal system for assuring enforcement of remedies, it is not
necessary for the United States to make such a declaration in order to access preferential capital
markets for aircraft finance.

Article XI, as with Article X, deals with optional provisions that are critical for countries
seeking to gain significant economic benefits under the new treaty system. Article XI covers
remedies on insolvency of a debtor. It applies only if (i) a Contracting State is the “primary
insolvency jurisdiction,” as defined in Article I(n), and (ii) that State has made a declaration
under Article XXX{(3) to apply the optional provisions of Article XI. Article XI contains two
alternative sets of insolvency remedies. A Contracting State may declare, at the time it becomes -
a party, that it will apply the whole of Alternative A or the whole of Alternative B in insolvency

-proceedings, or it may specify the respective types of insolvency proceedings to which it will
apply the whole of either alternative. If no declaration is made, the underlying insolvency law
will continue to apply.

. Alterpative A represents the “stronger” and less discretionary set of insolvency remedies,
and in the view of the United States is the best option under the Convention to achieve real
economic benefits in capital markets. Inspired by section 1110 of the United States Bankruptey .
Code (11 U.S.C. 1110), a key concept in Alternative A is the requirement that the “insolvency
administrator” or debtor give possession of an aircraft object to a creditor no later than the
expiration of the “waiting period” or, if earlier, the date on which the creditor otherwise would be

~ entitled to possession of the object absent the application of Article X1, unless all non-insolvency
defaults are cured. A Contracting State must specify the length of the waiting period in its
declaration under Article XXX(3). Until the creditor obtains possession the insolvency )
administrator or debtor is required to preserve and maintain the object. A creditor also is entitled
to pursue its de-registration and export remedies under Article IX(1) in insolvency proceedings.
Article X, Alternative 4.

Since this option is comparable to law now obtaining in the United States, it is not

_necessary for the United States to make such a declaration int order to receive, or grant to others.
for whom our Bankruptcy law is applicable, the same benefits.
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Alternative B provides that an insolvency administrator or debtor must notify the creditor
whether they will cure all defanlts, fulfill future obligations, or permit the creditor otherwise to
take possession of the objectin accordance with applicable law. Upon failure to comply, the
court may, but need not, permit the creditor to take possession on the terms that the court orders.
Article XI(5), Alternative B. This option provides much less certainty as to remedies, and is
more likely to result in delays in realization of remedies that may be significant. -As a result, it
would be less economically productive and would not be recommended by the United States for
adoption by States seeking credit enhancement for high-value equipment.

Article XII obliges the courts of a Contracting State which has made a declaration under
Article XXX(1) to cooperate with foreign courts and foreign insolvency administrators in
effecting the provisions of Arsicle XI. However this obligation would only apply to the-
maximum extent otherwise authorized by the law of that State. Since cases involving aircraft
finance often may also involve proceedings or assets in more than one junsdlvtlon such cross-
" border cooperation may be very important to effective remedies.

The United States will make an Article XXX(I) declaration to apply this provision,
which is consistent with developing practices in appropriate cases in Federal Bankruptcy courts,
and is consistent with the policies set out for cross-border insolvency cases by the UN
Commission on International Trade Law (UNCITRAL), which were developed in 1997 with
active sapport of the United States.

Article XIV modifies the Convention’s priority rules. Article XIV(1) and (2) deal with the
priority of buyers and are necessary by virtue of the Protocol’s application to sales under Ariicle
117 and the possibility of registration of contracts of sales. " A buyer under a registered sale (i.e.,

" the relevant contract of sale to the buyer has been registered) takes free of subsequently registered
and unregistered interests without regard to the buyer’s knowledge, Art. XIV(1), but all buyers
take subject to previously registered interests. Art. XIV(2). Ownership of or other rights or
interests in an aircraft engine are not affected by its installation on or-removal from an aireraft.
Art. XIV(3), an important reflection of industry practices with regard to engine finance.

Article XV modifies the Convention’s assignment-related provisions in one important
respect. A debtor is not obliged to pay or otherwise render performance to an assignee uriless the
debtor has consented in writing fo the assignment.

Article XVT contains other important provisions for the protection of the interests of
debtors. Unless the debtor is in default, it is entitled fo quiet possession and use of an aircraft
object as against specified parties. - This includes the creditor and others who hold interests from
which the debtor takes free under Convention Article 29(4) or Protocol Article XIV(1), subject to
any contrary agreement by the debtor. Art. XVI(1(a). The debtor also is entitled to quiet
possession and use as against the holder of an interest to which the debtor’s interest is subject, to
the extent that the holder has so agreed. Att. XVI(1(b). Recognition of quiet possession.rights,

10/10/02
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absent the Protocol, are less certain in some jurisdictions, and are important for airline and other
users. Finally, Article XVI(2) makes clear that the Convention does not affect or reduce any
liability of a creditor under the applicable law for any breach by it of the agreement in respect of
an aircraft object.

Chapter III: The Supervisory Authority and the Registrar. Chapter III supplements
and modifies the Convention’s provisions relating to the Supervisory Authority, the Registrar,
and the Inteational Registry. Pursuant to Articles XVII(1) and XVIII, the Diplomatic
Conference designated ICAO as the Supervisory Authority, subject to confirmation by ICAO,
and also created a separate Preparatory Commission, consisting of 20 States including the United
States, to serve as the interim Supervisory Authority, for the purpose of selecting the initial
Registrar and developing the regulations. Article XVII also provides for the appointment of a
commission of technical registry experts to assist the Supervisory Authority, for five-year terms
for the Registrar, and if necessary for the convening of a Conference of Signatory and
Contracting States to appoint a replacement Supervisory Authority.

Article XIX{(1) authorizes a Contracting State to designate national entry point(s) within
its territory through which intermnational registrations may or must be made, as contemplated by
Article 17(5) of the Convention. Such a designation could only be optional for aircraft engines.
Art.XTX(2). The United States will make an Article XIX declaration designating the FAA’s
Aircraft Registry system in Oklahoma City as the designated entry point for airframes and
helicopters of the United States. Technical legislative amendments to FAA’s registry provisions
in Title 49 of the United States Code will provide for the proper effect of filings. This will
enable all related filings for aircraft and helicopters, and optional filings for engines, to be
handled at one point and will provide an efficient process, as well as assuring compliance with
other FAA requirements.

Article XX contains several other modifications of the Convention’s provisions relating to
the International Registry. Pursuant to Arzicle 19(6) of the Convention, Article XX(1) provides
search criteria for aircraft objects for-the International Registry, which may be supplemented by
the regulations. Artficle XX(2) specifies the time period for purposes of Convention Article 25(2)
within which the holder of a registered prospective international interest or assignment must
discharge the registration.

Article XX(3) and (4) provide that fees to be charged by the International Registry are to
be on a cost-recovery basis and that the Registry will be operated on a twenty-four hour basis.
The insurance or financial gnarantee to be maintained by the Registrar under Convention Article
28(4) must be sufficient to cover the maximum value of an aircraft as determined by the
Supervisory Authority, although the Registrar is permitted to obtain coverage as well for losses
for which the Registrar is not expressly liable under Convention Article 28. Art. XX(5), (6).

10/10/02
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Chapter IV: Jurisdiction. Article XXT provides a basis for interim relief jurisdiction, in
addition to that provided by Convention Article 43. Under this Article the courts of a
Contracting State that s the State of registry under the Chicago Convention for a helicopter or
airframe, also have jurisdiction.

Article XXII (1) and (2} confinm the undertaking of a State, consistent with current
financing practice involving acquisition of aircraft by State-owned or operated airlines, that
waivers of sovereign immunity from jurisdiction of courts specified in Convention Articles 42 or
43, or otherwise relating to enforcement of rights under the Convention, is effective if it is in
writing and contains a description of the aircraft object, subject to satisfaction of other conditions
to such jurisdiction or enforcement. )

Chapter V: Relationship with other conventions. The Protocol deals with the
relationship with certain closely connected Conventions, in addition to those dealt with by
Convention Articles 45 bis and 46. Article XXIII provides that for Contracting States that are
parties to the Convention on the International Recognition of Rights in Aircraft, done at Geneva
on 19 June 1948, 4 UST 1830, TIAS 2847 (the United States is a party) this Convention
supersedes that Convention with respect to aircraft and aircraft objects to the extent that rights or
interests are covered by this Convention. For Contracting States that are parties-to the
Convention for the Unification of Certain Rules Relating to the Precautionary Attachment of

- Aireraft, dong at Rome on 29 May 1933, Article XXTV(1) provides that this Convention also
supersedes that Convention with respect to aircraft, subject to the right of a Contracting State to
declare that it will not apply Articte XXIV.. Finally, Article XXV provides that this Convention
supersedes the UNIDROIT Convention on International Financial Leasing, done at Ottawa on 28
May 1988, with respect to atreralt objects.

Chapter V: Final provisions. ) .

Entry into force of the Protocol requires ratification by eight states, as compared to three
for the Convention.: The Protocol’s “final provisions” generally follow the corresponding
provisions in the Convention, discussed above, including Articles XXVI (signature, ratification,
accession), XX¥IT ( Regional Economic Integration Organization), XXVIJI (entry into force),
XXIX (territorial units), XXXII (reservations and declarations), XXX7IT (subsequent declarations),
XXXTV (withdrawal of declarations), XXXV (denunciations), XXX¥T (review conferences,
amendments, and related matters), and XXXVII (depositary and its functions).

Articles XXX and XXXI deal with declarations under Articles VI (choice of law), X
(relief pending final determination), X1 (remedies on insolvency), XII (insolvency assistance),
XIIT (de-registration and export request authorization), and XXI (jurisdiction). These
declarations are discussed above in connection with those articles. -Declarations made under the
Convention are deemed made under the Protocol, unless-otherwise stated. Consistent with
practice for private international law treaties, optional declarations apply only as to the law of or
in the territory of the declaring State, and do not constitute “reservations”.

10/10/02



18
-18-

The Convention and Protocol are done in a single original in the English, Arabic,
Chinese, French, Russian and Spanish languages, which are the six official United Nations
languages, all texts being equally authentic, which were subject to. verification by the Joint
Secretariat of the Conference, composed of Secretariat officials from UNIDROIT and ICAO,
after review of the texts by participating States.

10/10/02
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CONVENTION

ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT

THE STATES PARTIES TO THIS CONVENTION,

AWARE of the need to acquire and use mobile equipment of high value or particilar econormic
significance and to facilitate the financing of the acquisition and use of such equipment in an
efficient manner, . : ’

RECOGNISING the advantages of asset-based financing and leasing for this purpose and desiring to
facilitate these types of transaction by establishing clear niles to govern them, .

MINDFUL of the need to ensure that interests in such equipment are recognised and protected universally,
DESIRING to provide broad and mutual economic bengfits for all interested parties,

BELIEVING that such rules must reflect the principles underlying asset-based financing and leasing and
promote the autonomy of the parties necessary in these transactions, .

CONSCIOUS of the need to establish a legal framework for international interests in such equipment and
for that purpose to create an international registration system for their protection,

TAKING INTO CONSIDERATION the objectives and principles enunciated in existing Conventions
refating to such equipment, ‘

HAVE AGREED upon the following provisions:

‘ Chapter I

Sphere of application and general provisions

Article 1 — Definitions

In this Convention, except where the context otherwise requirés, the following terms are employed with
the meanings set out below: .

(a) “agreement” means a security agreement; a-title reservation agreement or a leasing
agreement; ’



(b)

(©

(@)

(e)

2

(h)

®

&)

M

(m)

(m)

20

“assignment” means a contract which, whether by way of security or otherwise, confers
on the assignee associated rights with or without a transfer of the related international
interest;

“associated rights” means all rights to payment or other performance by a debtor under an
agreement which are secured by or associated with the object;

“commencement of the insolvency proceedings” means the time at which the insolvency
proceedings are deemed to commence under the applicable insolvency law;

“conditional buyer” means a buyer under a title reservation agreement;
“conditional seller” means a seller under a title reservation agreement;

“contract of sale” means a contract for the sale of an object by a seller to.a buyer which is
not an agreement as defined in (a) above;

“court” means a court-of law or an administrative or arbitral tribunal established by a

- Contracting State;

“creditor” means a chargee under a security agreement, a conditional seller under a title
reservation agreement or a lessor under a leasing agreement;

“debtor” means a chargor under a security agreement, a conditional buyer under a title
reservation agreement, a lessee under a leasing agreement or a person whose interest in an
object is burdened by a registrable non-consensual right or interest;

“insolvency administrator” means a person authorised to administer the reorganisation or
lignidation, including one authorised on an interim basis, and includes a debtor in
possession if permitted by the applicable insolvency law;

“insolvency proceedings” means bankruptcy, liquidation or other collective judicial or
administrative proceedings, including interim proceedings, in which the assets and affairs
of the debtor are subject to control or supervision by a court for the purposes of
reorganisation or liquidation;

“Interestéd persons” means:

(i) the debtor;

(ii) any person who, for the purpose of assuring performance of any of the obligations
in favour of the creditor, gives or issues a suretyship or demand guarantee or a
standby letter of credit or any other form of credit insurance;

(iii) any other person having rights in or over the object;

“internal transaction” means a transaction of a type listed in Article 2(2)(a) to (c) where

the centre of the main interests of all parties to such transaction is situated, and the relevant
object located (as specified in the Protocol), in the same Contracting State at the time of
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the conclusion of the contract and where the interest created by the ransaction has been
registered in a national regisuy in that Coniracting State which has made a declaration
under Article 50(1); . -

“interpational interest” means an interest held by a creditor to which Article 2 applies;

“Intemnational Registry” means the international registration facilities established for the
purposes of this Convention or the Protacol;

“leasing agreement” means an agreement by which one person (the lessor) grants a right
to possession or control of an objéct (with or without an-option to purchase) to another
person {the Jessee) in return for a rental or other payment;

“national interest” means an interest held by a creditor in an object and created by an
internal transaction covered by a declaration under Article 50(1);

“non-consensual right or interest” means & right or interest conferred under the law of &
Contracting State which has made a declarationunder Article 39 to secure the performance
of an obligation, including an obligation to a State, State entity or an intergovernmental or

private organisation;

“notice of a national interest” means notice registered or to be registered in the
International Registry that a national interest has bgen created;

“object” means an object of a category to which Article 2applies;

“pre-existing right or interest” means a right or interest of any kind in or over an object
created or arising before the effective date of this Convention as defined by

Article 60(2)(a);

“proceeds™ means money or non-rnoney proceeds of an object arising from the total or
partial loss or physical destruction of the object or its total or partial confiscation,
condemmation or requisition;

“prospective‘ assignment” means an assignment that is intended to be made in the future,
upon the occurrence of a stated event, whether or not the occurrence of the event is certain;

“prospective international interest” means an interest that is intended to be created or
provided for in an object as an international interest in the future, upon the occurrence of
a stated event (which may include the debtor”s acquisition of an Interest in the object),
whether or not the occurrence of the event is certain; ’

“prospective ‘sale” means a sale which is intended to be made in the future, upon the
occurrence of a stated event, whether or not the occurrence of the event is certain;

“Protocol” means, in respect of any category of object and associated rights to which this
Convention applies, the Protocol in respect of that category of object and associated rights;

“régistered” means registered in the International Registry pursuant to Chapter V;
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interest or a national interest specified in a notice of a national interest registered pursuant
to Chapter V; ’

(dd) “registrable non-consensual right or interest” means a non-consensual right or interes:
registrable pursuant to a declaration deposited under Article 40;

(ee) . “Registrar” means, in respect of the Protocol, the person or body designated by that
Protocol or appointed under Article 17(2)(b);

(ffi  “regulations” means regnlations made or approved by the Supervisory Authority pursuant
to the Protocol; ’

{gg) “sale” means a transfer of ownership of an object pursuant to a contract of sale;

(hh) “secured obligation” means an obligation secured by a security interest;

{ii) “security agreement” means an agreement by which a chargor grants or agrees to grant to

_ a chargee an interest (including an ownership interest) in or over an object to secure the
performance of any existing or future obligation of the chargor or a third person;

(i)  “security interest” means an interest created by a security agreement;

(kky “"Supervisory Authority” means, in respect of the Protocol, the Supervisory Anthcrity
referred to in Article 17(1);

(I “title reservation agreement” means an agreement for the sale of an object on terms that.
ownership does not pass until fulfiiment of the condition or conditions stated In the
agreement;

. (mm) “unregistered interest” means a consensual interest or non-consensual right or interest
- {other than an interest to which Article 39 applies) which has not béen registered, whether
or not it is registrable under this Convention; and

(nn) “writing™ means a record of information. (incinding information communicated by

‘ teletransmission) which is in tangible or other form and is capable of being reproduced in
tangible form on a subsequent occasion and which indicates by reasonable means a
person’s approval of the record.

Article 2 — The international interest
1. - This Convention provides for the constittion and effects of an intemational interest in certain
P ; ! ;
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“registered interest” means an international interest, a regiswable non-consensual right or

-categories of mobile equipment and associated rights.

2. For the purposes of this Convention, an international interest in mobile équipment is an interest,
constituted under Asticle 7, in a uniquely identifiable object of a category of such objects listed in
paragraph 3 and designated in the Protocol: .
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(a) granted by the chargor under a security agreement;
(b) vested in a person who is the conditional seller under a title reservation agreement; or
(c) vested in a person who is the lessor under a leasing agreement.
An interest falling within sub-paragraph (a) does not also fall within sub-paragraph (b) or (c).
3. The categories referr.ed to in the preceding paragraphs are:
(a) airframes, aircraft engines and helicopters;
(b) railway rolling stock; and
(cj space assets.
4. The applicable law determines whether an interest to which paragraph 2 applies falls within sub-
paragraph (a), (b) or (c) of that paragraph. .

5. An international interest in an object extends to proceeds of that object.

Article 3 — Sphere of application

1. This Convention applies when, at the time of the conclusion of the agreement creating or
providing for the international interest, the debtor is situated in a Contracting State.

2. The fact that the creditor i$ situated in a non-Contracting State does not affect the applicability
of this Convention.
Article 4 — Where debtor is situated

1. ‘ For the purposes of Article 3(1), the debtor is situated in any Contracting State:

(a) = under the law of which it is incorporated or formed;

(b) where it has its registered office or statutory seat;

(c) where it has its centre of administration; or

(d) where it has its plac;: of business.
2. A reference in sub-paragraph (d) of the preceding paragraph to the debtor s place of busmess

shall, if it has more than one place of business, mean its principal place of business or, if it has no place
of business, its habitual residence. .
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Article 5 — Interpretation and applicable law

1. In the interpretation of this Convention, regard is i be had to. its purposes as set fofth in the
preamble, to its international character and to the need to promote uniformity and predictability in its
application.

2. Questions conceming matters governed by this Convention which are not expressly settled in it

are to be settled in conformity with the general principles on which it is based or, in the absence of such
principles, in conformity with the applicable law. i

3. References to the applicable law are to the domestic rules of the law applicable by vire of the
rules of private international law of the formm State.

4. Where a State comprises several territorial units, each of which has its own rules of law in respect
of the matter to be decided, and where there is no indication of the relevant temitorial unit, the law of that
State decides which is the territorial unit whose rules shall govern. In the absence of any such rule, the law
of the territorial unit with which the case is most closely connected shall apply.

Article 6 — Relationship between
the Conventien and the Protoecs!

L This Convention and the Protocol shall be read and interpreted together as a single instrumnent.
2. . To the extent of any inconsistency between this Convention and the Protocol, the Protocol shall
prevail.

Chapter 1T

Constitution of an international Interest

Article 7~ Formal requirements

An interest is constituted as an il_ate'mationa] interest under this Convention where the agreement creating
or providing for the interest:

(a)- isin writing;
(b) relates to an object of which the chargor, conditional seller or lessor has power to dispose;
{c} enables the object to be identified in conformity with the Protocol; and

(d) in the case of a security agreement, enables the secured obligations to be determined, but
without the need to state a sum or maximum sum secared,
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Chapter 111

Default remedies

Article 8§ — Remedies of chargee

1. Tn the event of default as provided in Article 11, the chargee may, 1o the extent that the chargor
has at any time so agreed and subject to any declaration that may be made by a Contracting State under
Article 54, exercise any one or more of the following remedies:

" {(a) take possession or control of any object charged to it;
(b) sellor gmnt a lease of any such object;

(c) collect or receive any income or profits ansmg from the management or use of any such
object.

2. The chargee xﬁay altemaﬁvely apply for a court order authorising or directing any of the acts‘
referred to in the precéding paragraph.

3. Any remedy set out in sub-paragraph (a), (b) or (¢) of paragraph 1 or by Article 13 shall be
exercised in a commercially reasonable manner. A remedy.shall be deemed to be exercised in a

" commercially reasonable manner where it is exercised in conformity with a provision of the security
agresment except where such a provision is manifestly unreasonable:

4. Achargee proposing to sell or grant a lease of an object under paragraph 1 shalI give reasonable
prior notice In writing of the proposed sale or Jease to: .

{a) - interested persons specified in Article 1{m)(i) and (ii); and

(b) interested persons specified in Article 1(m)(iii) who have given notice of their rights to the
chargee within a reasonable time prior to the sale or lease.

5. Any sum collected or received by the chargee as a result of exercise of any.of the remedies set out
in paragraph 1 or 2 shall be applied towards discharge of the amount of the secured obligations.

6. Where the sums collected or received by the chargee as a result of the exercise of any remedy set
out in paragraph 1 or 2 exceed the amount secured by the security interest and any reasonable costs
incurred in the exercise of any such remedy, then unless otherwise ordered by the court the chargee shall
distribute the sorplus among holders of subsequently ranking interests which have been registerad or of.
which the chargee has been given notice, in order of priority, and pay any remaining balance to the
chargor.
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Agsticle B — Vesting of object in satisfaction; redemption
1. Atany time after default as provided in Article 11, the chargee and all the interested Dersons may
agree that ownership of (or any other interest of the chargor in) any object covered by the security interest
shall vest in the chargee In or towards satisfaction of the secured obligations.

2. ‘The court may on the application of the chaiges order that ownership of (or any other interest of
the chargor in) any object covered by the security interest shall \est in the chargee in or towards
satisfaction of the secured obligaticns.

S ~ The court shall‘ grant an appiicatidn under the preceding paragraph only if the amount of the
secnred obligations to be satisfied by such vesting is commensurate with the value of the object after

taking account of any payment to be made by the chargee to any of the interested persons.

4, At any time after defanlt as provided in Asticle 11 and before sale of the charged object or the
making of an order under paragraph 2, the chargor or any interested person may discharge the security
- interest by paying'in full the amount secured, subject to any lease granted by the chargee under .
© Article 8(1)(b} or ordered under Article 8(2). Where, after such defanlt, the payment of the amount
secured is made in-full by an interested persan other than the debtor, that person is subrogated to the rights '

of the chargee. .
3. Ownership or any other intérest of the chargor passing on a-sale. under Arﬁcle 8(1)(b) or passing

under paragraph 1 or 2 of this Article is free from any other interest over which the chargee’s security
interest has priority under the provisions of Article 29. '

Article 18 - Remedies of mndiﬁonai seller or Jessor

In the event of default dnder a title reservation agreement or under a leasing agreement as provided in
Article 11, the conditional seller or the lessor, as the case may be, may:

{a) subject to any declaranon that may be made by a Contracting State under Article 54,
terminate the agreement and take possessicn or control of any objectto whlch the agreement

relates; or

(b apply for a éoqrt order authm'ising or directing either of these acts.

Article 11 — Meaning of defaun

1 The debtor and the creditor may at any time agree in writing a5 to the events that constitute a
defanit or otherwise give rise to the rights and remedies specified in Articles 8 to 10 and 13."
2, Where the debtor and the creditor have not so agreed, “defanit” for the purposes of Articles 8o

10 and 13 means a default which substantially deprives the cred1tor of what itis ennt]ed to expect under i
the agreemem .
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Article 12 — Additienal remedies

Any additional remedies permitted by the applicable law, including any remedies agreed apon by the
parties, may.be exercised to the extent that they are not inconsistent with the mandatory provisions of this

Chapter as set out'in Article 15,

Articie 13 — Relief pending finai determination
. Subjecttoany declaration that it may make under Article 55, a Contracting State shall ensuré that
a creditor who adduces evidence of defanlt by the debtor may, pending final determination of its claim

‘and to the extent that the debtor has at any time so agreed, obtain from a court speedy relief in the form
of such one or more of the foﬂowmg orders as the creditor requests:

(a) = preservation of the object and its value; -
() poséessi_on, contro] or custody of the objécf;
{c}. immobilisation of the object; and .

{d) lease or, except-where covered by snb-pamgmphs (ayto{c), managemént of the object and
the income therefrom.

2. . In making any order under the preceding paragraph the comrt may impose such terms as it
consxde:rs necessary to protect the interested persons in the event that the creditor:

(a) in xmplemennng any order g,rannng such relief, fails to perform any of its obligations to the
debtor under this Convention or the Protocol; or :

(b)  fails to establish its claim, wholly or in part, on the final determination of that. claim.

3. Before making any order under paragraph 1, the court may require notice of the request to be
given to any of the interested persouns. .

4 Nothing in this Article affects the application of Article 8(3) or Inmts the avaﬂablhty of forms of
* iterim relief other than those set out in paragraph 1
Article 14 - Procedural requirements

Subject to-Article 54(2), any remedy praﬁ&ed by this Chapter shail be exercised in conformity with the
procedure prescribed by the law of the place where the remedy is to be exercised.
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Article 15 — Derogation
In their relations with each other, any two or more of the parties referred to in this Chapter may at any

time, by agreement in writing, derogate from or vary the effect of any of the preceding provisions of this
Chapter except Articles 8(3) to (6), 9(3) and (4), 13(2) and 14.

Chapter IV

The international registration system

Article 16 — The International Registry
1. An International Registry shall be established for registrations of:
(a) international interests, prospective international interests and registrable non-consensual
rights and interests; .
(b) assignments and prospective assignments of international interests;

(c) acquisitions of international interests by legal or contractual subrogations under- the
applicable law;

(d) notices of national interests; and
(e) subordinations of interests referred to in any of the preceding sub-paragraphs.

2. Different international registries may be established for different categories of object and
associated rights.

3. For the purposes of this Chapter and Chapter V, the term “registration” includes, where
appropriate, an amendment, extension or discharge of a registration.

Article 17 — The Supervisory Authority and the Registrar

1. There shall be a Supervisory Authority as provided by the Protocol.

[

The Supervisory Authority shall:
(a) establish or provide for the establishment of the International Registry;

(b) . except as otherwise provided by the Protocol, appoint and dismiss the Registrar;
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ensure that any rghes required for the continued effective operation of the Iniernational
Registry in the event of a change of Registrar will vest in or be assignabie 1o the new

Regstrar;

after consultation with the Contracting States, make or approve and ensure the pnblication

- of regulations pursuant to the Protocol dealing with the operation of the International

Registry;
establish administrative procedures through which complaints concerning the operation of
the Intematmnal Registry can he made to the Supervisory Authority;

supervise the Registrar and the operation of the International Registry;

at the request of the Registrar, provide snch guidance to the Registrar as the Supervisory
Authority thinks fit;

set and periodically review tha structure of fees to be charged for the services and facilities
of the International Registry;

do a]] things necessary to ensure thatan efficient notice-based electronic registration system

@
exists to implement the objectives of this Convention and the Protocol; and
(i) repent periodically to Contracting States concerning the discharge of its obligations under
this Convention and the Protocol,
3, The Supervisory Authority may enter into any agreement requisite for the performance of its

functions, including any agreement referred to in Article 27(3).

4. The Supervisory Authority shall own all proprietary rights in the data bases and archives of the
International Registry.

5. The Registrar shall ensure the efficient operation of the International Registry and perform the
functions assigned to it by this Convention, the Protocol and the regulations. o

Chapter V
Other matters relating to registration

Article 18 — Reglstratmn reqmremenis

f.  The Protocol and reguiaaons shall specify the reqmrements, mcludmg the criteria for the
identification of the object:

(a) for effecting a registration (which shall include provision for prior electronic transmission

of any consent from any person whose consent is required undex Article 20);
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) for maki ng searches and issuing search certificates, and, subject thereto;

(c) . for ensuring the confidentiality of information and documents of the Intemnational Registry
other than information and documents relating to a registration.

2. The Remstrar shall not be under a duty to enquire whether a consent to registration under
Article 20 has in fact been given or is valid.

3. Where an interest registered as a prospective ‘international interest becomes an international
interest, no further registration shall be required provided that the registration inforimation is sufficient for
a registration of an mtemanond mterest

4, The Registrar shall arrange for registrations to be entered into the International Registry database
and made searchable in chronological order of receipt, and the file shall fecord the date and time of
receipt.

5. The Protocol may provide that a Contracting State may designate an entity or entities in its
terfitory as the entry point or entry points through which the information required for registration shail

or may be transmitted to the International Registry. A Contracting State making such a designation may
specify the requirements, if any, to be satisfied before such information is transmitted to the Intemational

Registry.
Article 19 — Validity and time of registration
1. A régistrétion shall be valid cnly if made in conformity with Article 20.

2. A registration, if valid, shall be complete upon eniry of the required information into the
Intemational Registry data base so as to be searchable.

3. A registration shall be searchable for the purposes of the preceding paragraph at the time when: ]
(a) the International Registry has assigned to it a sequentially ordered file immber; and

[t} ‘the registration information, including mé file number, is stored in durable form and may
be accessed at the Intemational Registry.

4. “If an interest first registered as a prospective international interest becomes 4n international
interest, that international interest shall be treated as registered from the time of registration of the
prospective international interest provided that the registration was still current immediately before the
international interest was coustituted as provided by Article 7.

5. The preceding paragraph applies with necessary modifications to the registration of a prospective
assignment of an international interest. .

6. A registration shall be searchable in the International Registry data base according to the criteria
prescribed by the Protocol.
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istration

Articie 20 ~ Comsent i 72

nent or 7"OSuE"“""€

An international interest, a prospective international inferest or an 2s
assigniment of an intemational interest may be registered, and any such registration arnended or extended
prior to its expiry, by either party with the consent in writing of the other,

-t

2 The subordination of an international interest to another international interast may be registered

by or with the congent in ‘writing at any time of the person whose interest has been subordinated.

=R A registration may be discharged by ot with the consent in writing of the party in whose favour
n was made.
4, The acquisition of an international interest by legal or contractual subrogation may be registered
by the subrogee.
5. A regisirable non-consensual right or interest may be registered by the holder thereof.
6. . Anoticé of anational interest may be registered by the holder thereof.

Article 21 - Duration of registration

Remstranon of an international interest remains effective until discharged or until expiry of the period
specified in the registration.

Article 22 — Searches

L Any person may, in the manner prescribed by the Protocol and regulations, make or request a
search of the International Registry by electronic means concerning interests or prospective international
mterests registered therein,

2. Upon receipt of a request therefor, the Registrar, in the manner prescribed by the Protecol and
regulations, shall issue a registry search certificate by electronic means with respect to any object:

(a) stating all registered information relating thereto, together with a statement indicating the
date and time of registration of such information; or

(b) stating that there is no information in the International Registry relating thereto.

3. A search certificate issued under the preceding paragraph shall indicate that the creditor named
in the registration information has acquired or intends to acquire an international interest in the object but
shall not indicate whether what is registered is an international interest or a prospective mternanonal '
interest, even if this is ascertainable from the relevant registration information.
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Article 23 - List of declarations and
deciared non-consensaal rights or interests R

The Registrar shall maintain a list of declarations, withdrawals of declaration and of the categories of non-
consensual right or interest communicated to the Registrarby the Depositary as baving been declared by
Contracting States in conformity y with Articles 39 and 40 and the date of each such declaration or
withdrawal of declaration. Such list shall be recorded and searchable in the hame of the declaring State
and shall be made available as provided in the Protocol and regulations to any person reguesting it..

Article 24 — Evidentiary value of certificates

A document in the form prescribed by the regulations which purports to be a certificate-issued by the
International Registry is prima facie proof:

(2) thatit has been so issued; and

() of the facts recited in it, including the date and time of a registration.

Article 25 — Discharge of registratian

1. Where the obligations secured by a registered security interest or the obligations giving dse to a
registered non-consensual right or intefest have been discharged, or where the conditions of yansfer of
title under a registered title reservation agreement have been fulfilled, the holder of such interest shall,
without undue delay, procure the discharge of the registration after written demand by the debtor delivered
to or received at its address stated in the registration.

2. Wherea prospective international interest or a prospective assignment of an intemational interest
has been registered, the intending creditor or intending assignee shall, without undue delay, procure the
discharge of the registration afier written dernand by the intending debtor or assignor which is delivered
to or received at its address stated in the registration before the intending creditor or assignee has given
value or incurred a comnmitment to give value.

3. Where the obligations secured by a national intefest specified in a registered notice of a national
interest have been discharged, the holder of such interest shall, without undue delay, procure the discharge
of the registration after written demand by the debtor delivered to or received at its address stated in the

registration.
4. Where a2 registration cught not to have been made or is incorrect, the person in whose favour the

registration was made shall, without undue delay, procure its discharge or amendment after written
demand by the debtor delivered to or feceived at its address stated in the registration.

Article 26 — Access o the
international registration facilities

No person shall be denied access to the registration and search facilities of the International Registry on
any ground other than its failure to comply with the procedures prescribed by this Chapter.



33

Chapter V1

. Privileges and immunities of
the Supervisory Authority and the Registrar

Arﬁde 27— Legal personality; immunity

1. The Supervisory Authority shall have international legal personality wherenot already possessing
sach personality.

2. The Supervisory Authcrity and jts officers and employees shall enjoy such immunity from legal
or administrative process as is specified in the Protocol.

3. (a) The Supervisory Authority éhail enjoy exemption from taxes and such other privileges as
‘may be provided by agreement with the host State. ' ' ‘

‘ (5) For the purposes of this paragxﬁph, “host State” means the State in which the Supervisory
Aathority is sitnated.

4. The assets, documents, data bases and archives of the International Regisicy shall be inviolable
and immane from seizure or other legal or administrative process.

5. For the purposes of any claimagainst the Registrar under Article 28(1) or Article 44, the cl:iimant
shall be entitled to access to such information and documents as are necessary to enable the claimant to

pursue its claim.

6. The Supervisory Authority may waive the inviolability and immunity conferred by paragraph 4

. Chapter VIL
- Liability of the Registrar

Article 28 — Liability and financial assurances

L The Registrar shall be lable for compensatory damages for loss suffered by a person directly
resulting from an error or omission of the Registrar and its officers and ernployees or from a malfunction
of the international registration system except where the malfunction is caused by an event of an inevitable
and irresistible nature, which could not be prevented by using the best practices in carrent use in the field
of electronic registry design and operation, including those related to back-up and systems security and

networking. :

2. The Registrar shall not be lable under the preceding paragraph for factual inaccuracy of
registration information received by the Registrar or transmitted by the Registrar in the form in which it‘
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received that information nor for acts or circumstances for which the Registrar and its officers and
employess are not responsible and arising prior (o receipt of registration information at the Iniernarionai

Registry.
3. Compensation under paragraph ! may be reduced to the extent that the person who suffered the

damage caused or contributed to that damage.

4. The Registrar shall procure insurance or a financial guarantee covering the liability referred to
in this Article to the extent determined by the Supervisory Authority, in accordance with the Protocol.

Chapter VIII

Effects of an international interest as against third parties

Article 29 — Priority of competing interests

1. A registered interest has priority over any other interest subsequently registered and over an

unregistered interest.
2. The priority of the first-mentioned interest under the preceding paragraph. applies:

(a) even if the first-mentioned interest was acquired or registered with actual knowledge of the
other interest; and

(b) even as regards value given by the holder of the first-mentioned interest with such
knowledge.

3. The buyer of an object acquires its interest in it:
(a) subject to an interest registered at the time of its acquisition of that interest; and

(b) free from an unregistered interest even if it has actnal knowledge of such an interest.

4. The conditional buyer or lessee acquires its interest in of right over that object:

(a) subject to an interest registered prior to the registration of the international interest held by
its conditional seller or lessor; and

(b) free from an interest not so registered at that time even if it has actval knowledge of that
interest.

5. The priority of competing interests or rights under this Article may be varied by agreement
between the holders of those interests, but an assignee of a subordinated interest is not bound by an
agreement to subordinate that interest unless at the time of the assignment a subordination had been

registered relating to that agreement.
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5 Any priority given by this Article to an interest in an object extends to proceeds.

This Convention:

~1

(a) does not affect the rights of a person in an item, other than an object, held prior to its
installation on an object if under the applicable law those rights continue o exist after the

installation; and

(b).  does not prevent the creation of rights in an item, other than an object, which has previously
been installed on an object where under the applicable law those rights are created.

Article 30 — Effects of insolvency

1. In insolvency proceedings against the debtor an international interest is effective if prior to the
commencement of the insolvency proceedings that interest was registered in conformity with this

Convention.

2. Nothing in this Article impairs the effectiveness of an international interest in the insolvency
proceedings where that interest is effective under the applicable law.

3. Nothing in this Article affects:

(a) .any rules of law applicable in insolvency proceedings relating to the avoidance of a
transaction as a preference or a transfer in fraud of creditors; or

(b) any rules of procedure relating to the enforcement of rights to property which is under the
control or supervision of the insolvency administrator.

Chapter IX

Assignments of associated rights and international interests;
rights of subrogation '

Article 31 — Effects of assignment

1. Exceptas otherwise agreed by the parties, an assignment of associated rights made in conformity
with Article 32 also transfers to the assignee:

(a) the related international interest; and
(b) all the interests and priorities of the assignor under this Convention.

2, Nothing in this Convention prevents a partial assignment of the assignor’s associated rights. In

2
the case of such a partial assignment the assignor and assignee may agree as to their respective rights
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concerning the related international interet agsigned vnder the preceding ngﬁmh bat not so as

. adversely 1o affect the debtor without its consent. .

3. Subject to paragraph 4, the applicable law shall dezezmme the defences and rights cf et off
available to the debror against the assignee.

4. The debtor may. at-any time by agreement in writing waive all or any of the defences and rights
of set-off referred to in the preceding paragraph other than defences arising from {fraudulent acts on the
p:m of the assignes.

5. Inthecase of an assignment by way of security, the assigned associated ncvhts revest in the
assignor, lo the extent that they are sull subsisting, when the obligations securad by the assignment have

beent discharged.

Ariic!e' 32— Formal requirements of assignment
Sl An assighment of associated rights txanéfers the related international interest oply if it:-
(2} s in writing;

. by enablesthe associated rights to be idenﬁﬁad.un&er‘the contract from which they arise; and -

{c) in the case of an assignment by way of security, enabies the obligations secured by the
assignment to be determined in accordance with the Protocol but without the need to state
a sum or maximum som secured.

2 " An assignment of an international Interest created or provided for by 2 security agreemcm isnot-

valid unless some or all related associated nghts also are assigned,
3 This Convention does not apply to an assignment of associated rights which is niot effective fo
transfer t}*e related international interest. .
Article 33 — Debior’s duty to assignee
1. - Tothic extent that associated rights and the related international futerest have been ransferred i,
‘accordance with Articles 31 and 32, the debtor in relation to those rights and that interest is bound by the

assignment and has a duty to make paymem or give other performance 1o the assignes, if but only ift "

(a). the debtor has been given notice of the ass:gnment in writing by or with the anthority of the
assxgnor, and

)  the notice identiﬁes the associated rights.”
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2. Irrespective of any other ground on which payment or performance by the debtor discharzes the
Jatter from lability, payment or performance shall be effective for this purpose if made in accordance with

the preceding paragraph.

Nothing in this Article shall affect the priority of competing assignments.

Ly

Article 34 — Defauit remedies in respect of assignment
by way of security

In the event of default by the assignor under the assignment of associated rights and the related
international interest made by way of security, Articles 8, 9 and 11 to 14 apply in the relations between
the assignor and the assignee (and, in relation to associated rights, apply in so far as those provisions are
capable of application to intangible property) as if references:

(a) . to the secured obligation and the security interest were references to the obligation secured
by the assignment of the associated rights and the related international interest and the
security interest created by that assignment;

(b) to the chargee or creditor and chargor or debtor were references. to the assignee and
assignor;

(c) to the holder of the international interest were references to the assignee; and

e
(d) tothe object were references to the assigned associated rights and the related international
interest.

Article 35 — Priority of competing assignments

1. ‘Where there are competing assignments of associated rights and at least one of the assignments
includes the related international interest and is registered, the provisions of Article 29 apply as if the
references to aregistered interest were references to an assignment of the associated rights and the related
registered interest and as if references to a registered or unregistered interest were references to a

registered or unregistered assignment.

2. Article 30 applies to an assignment of associated rights as if the references to an international
interest were references to an assignment of the associated rights and the related international interest.
Article 36 — Assignee’s priority with respect to associated rights

1. The assignee of associated rights and the related international interest whose assignment has been
registered only has priority under Article 35(1) over another assignee of the associated rights:

(a) if the contract under which the associated rights arise states that they are secured by or
associated with the object; and

(b) to the extent that the associated rights are related to an object.
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2 For the purposes of sub-paragraph (b) of the preceding paragraph, associated rights are refated 1o
an object only to the extent that they consist of rights to payment or performance that relate to:
(2) 2 sum advanced and tilised for the purchase of the object;

{b) asum advanced and utilised for the purchase of another object in which the assignor held
another international interest if the assignor transferred that interest to the assignee and the
assignment has been registered;

(c) the price payable for the object;
f d) the rentals payable in respect of the object; or

(e) othet obligations arising from a transaction refexred to in any of the preceding sub-
paragraphs.

3. In. all other cases, the priority of the competmg assxgnments of the- a.ssuuated tights shall e
determined by the applicable law.

Arﬁde 37 — Effects of assignor’s inso!&ency

The provisions of Article 30 apply to insolvency proceedings against the assignor as if references to u‘)e'
debtor were references to the assignor.

Artiele 38 — Subrogation

1. Subject to paragraph 2, nothing in this Convention affects the acquisition of associated rightsvand
the related interational interest by legal or contractual subrogation under the applicable law.

2 The priority between any interest within the preceding paragraph and a competing intérest may
be varied by agreement in writing between the holders of the respective interests but an assignee of a
subordinated interest is not bound by an agreement to subordinate that interest unless at the fime of the
assignment a subordination hiad been registered relating to that agreement.
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Chapter X

Rights or interests subject to declarations by Contracting States

Article 39 — Rights having prierity without registration

1. A Contzacang State may at any iime, in a declaration deposzted with the Depositary of the
Protocol declare, generally or specifically:

(a) those categories of non-consensual right or interest {other than a right or interest to which
Article 40 applies) which under that State’s law have priority over an Interest in'an object
egquivalent to that of the holder of a registered international interest and which shall have -
priority over a registered intemational mterest, whether inor outside insolvency

proceedings; and

 {b) that nething‘in this Convention shall affect the right of a State or State entity,
i intergovernmental organisation or other private provider of public services toarrest or detain
an -object under the laws of that State for payment of amounts owed to such entity,
organisation or provider directly relating to those services in respect of that object or another

object.

2. A declaration macde under the preceding paragraph may be expressed to cover categories that are
created after the deposit of that declaration.

3. A non-consensual right or interest has priority over an international interest if and only if the
former is of a cazegory covered by a declaration deposited prior to the registration of the international -

interest.

4, . Notwithstanding the preceding paragraph, a Contracting State may, at the time of ratification,
acceptance, approval of, or accession to the Protocol, declare that a right or interest of a category covered
by a declaration made under sub-paragraph (a) of paragraph 1 shall have priority over an international
interest régistered prior to the date of such ratification, acceptance, approval or accession.

Article 40 — Registrable non-consensual rights or interests

A Contracting State may at any time in a declaration deposited with the Depositary of the Protocol list the
categories of non-consensual right or intefest which shall be registrable under this Convention as regards .
any category of object as if the right or interest were an international interest and shall be regulated
accordingly. Such a declaration may be modified from time to time.
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Chapter X1

Application of the Convendon to sales

Article 41 — Sale and prospective sale

This Convention shall apply to the sale or prospective sale of an object as provided for in the Protocol
with any modifications therein.

Chapter XII
Jurisdiction

Article 42— Choice of forum

1. Subject to Articles 43 and 44, the courts of a Contracting State chosen by the parties to a
transaction have jurisdiction in respect of any claim brought under this Convention, whether or not the
chosen forum has a connection with the parties or the transaction. Such jurisdiction shall be exclusive

unless otherwise agreed between the parties.

2. Any such agreement shall be in writing or otherwise concluded in accordance with the formal
requirements of the law of the chosen forum. :

Article 43 — Jurisdiction under Article 13

1. The courts of a Contracting State chosen by the parties and the courts of the Contracting State on
the territory of which the object is situated have jurisdiction to grant relief under Article 13(1)(a), (b), (c)

and Article 13(4) in respect of that object.

2. - Jurisdiction to grant relief under Article 13(1)(d) or other interim relief by virtue of Article 13(4)
may be exercised either:

(a) by the courts chosen by the parties; or

(b) by the courts of a Contracting State on the territory of which the debtor is situated, being
relief which, by the terms of the order granting it, is enforceable only in the territory of that

Contracting State.

3. A court has jurisdiction under the preceding paragraphs even if the final determination of the
claim referred to in Article 13(1) will or may take place in a court of another Contracting State or by

arbitration.
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Article 44 — Jurisdiciion to make orders
against the Registrar

1 The courts of the place in which the Registrar has its centre of administration shall have exclusive

jurisdiction to award damages or make orders against the Registrar.

2. Where a persen fails to respond to 2 demand made under Article 25 and that person has ceased
to exist or cannot be found for the purpose of enabling an order to be made against it requiring it to
procure discharge of the registration, the courts referred to in the preceding paragraph shall have exclusive
Junsdlcuon, on the application of the debtor or intending debtot, to make an order directed to the Registrar

requiring the Registrar to discharge the registration.
3. ‘Where a person fails to comply with an order of a court having jurisdiction under this Convention
or, in the case of a national interest, an order of a court of competent jurisdiction requiring that person to

procure the amendment or discharge of a registration, the courts referred to in paragraph 1 may direct the
Registrar to take such steps as will give effect to that order.

4. Except as otherwise provided by the preceding paragraphs, no court may make orders or give
judgments or rulings against or purporting to bind the Registrar.
Article 45 — Jurisdiction in respect of insolvency proceedings

The provisions of this Chapter are not applicable to insolvency proceedings.

Chapter X1

Relationship with other Conventions

Article 45 bis — Relationship with the United Nations Convention on the
Assignment of Receivables in International Trade

This Convention shall prevail over the United Nations Convention on the Assignment of Receivables in
International Trade, opened for signature in New York on 12 December 2001, as it relates to the
assignment of receivables which are associated rights related to intemational interests m ajrcraft objects,

mailway rolling stock and space assets.

Article 46— Relationship with the UNIDROIT Convention
on International Fi) tal Leasi

1

The Protocol may determine the relationship between this Convention and the UNIDROIT Canventmn on
International Financial Leasing, signed at Ottawa on 28 May 1988.
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Chapter X1V
Final provisions

Article 47 — Signature, ratification, acceptance, approval or accession

1. This Convention shall be .open for signature in Cape Town on 16 November 2001 by States
participating in the Diplomatic Conference to Adopt a Mobile Equipment Convention and an Aircraft
Protocol held at Cape Town from 29 October to 16 November 2001. After 16 November 2001, the
Convention shall be open to all States for signature at the Headquarters of the International Institute for
the Unification of Private Law (UNIDROIT) in Rome until it enters into force in accordance with Article 49.

2. This Convention shall be subject to ratification, acceptance or approval by States which have
signed it.

3 Any State which does not sign this Convention may accede to it at any time:

4. Ratification, acceptance, approval or accession is effected by the deposit of a formal instrument

to that effect with the Depositary.

Article 48 — Regional Economic Integraﬁon Organisations

1. A Regional Economic Integration Organisation which is constituted by sovereign States and has
competence over certain matters governed by this Convention may similarly sign, accept, approve or
accede to this Convention. The Regional Economic Integration Organisation shall in that case have the
rights and obligations of a Contracting State, to the extent that that Organisation has competence over
matters governed by this Convention. Where the number of Contracting States is relevant in this
Convention, the Regional Economic Integration Organisation shall not count as a Contracting State in
addition to its Member States which are Contracting States.

2. The Regional Economic Integration Organisation shall, at the time of signature, acceptance,
approval-or accession, make a declaration to the Depositary specifying the matters govemned by this
Convention in respect of which competence has been transferred to that Organisation by its Member
States. The Regional Economic Integration Organisation shall promptly notify the Depositary of any
changes. to the distribution of competence, including new transfers of competence, specified in the

declaration under this paragraph.

3. Any reference to.a “Contracting State” or “Contracting States” or “State Party” or “States Parties”
in this Convention applies equally to a Regional Economic Integration Organisation where the context so

requires.
Article 49 — Eiitry into force
1. This Convention enters into force on the first day of the month following the expiration of three

months after the date of the deposit of the third instrument of ratification, acceptance, approval or
accession but only as regards a category of objects to which a Protocol applies:
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{a) as from the time of entry into force of that Protocol;
(b) subject to the terms of that Protocol; and
(c) as berween States Parties to this Convention and that Protocol.

2. For other States this Convention enters into force onthe first day of the month following the
expiration of three months after the date of the deposit of their instrument of ratification, acceptance,
approval or accession but only as regards a category of objects to which a Protocol applies and subject,

in relation to sich Protocol, to the requirements of sub-paragraphs. (a), (b) and (c) of the preceding

pasagraph.

Article 50 — Internal transactions

1. A Contracting State may, at the time of ratification, acceptance, approval of, or accession to the
Protocol, declare that this Convention shall not apply to a transaction which is an interal transaction in
relation to that State with regard to all types of objects or some of them.

2. Notwithstanding the preceding paragraph, the provisions of Articles 8(4); 9(1), 16, Chapter V,
Article 29, and any provisions of this Convention relating to registered interests shall apply to-an internal

transaction.

3. ‘Where notice of a national interest has been registered in the Intemational Registry, the priority
of the holder of that interest under Article 29 shall not be affected by the fact that such interest has become
vested in another person by assignment or subrogation under the applicable law.

Article 51 — Future Protocols

1. The Depositary may create working groups, in co-operation with such relevant non-governmental
organisations as the Depositary considers appropriate, to assess the feasibility of extending the application
of this Convention, through one or more Protocols, to objects of any category of high-value mobile
equipment, other than a category referred to in Article 2(3), each member of which is uniquely
identifiable, and associated rights relating to such objects. -

2. The Depositary shall communicate the text of any preliminary draft Protocol relating to a category
of objects prepared by such a working group to all States Parties to this Convention, all member States
of the Depositary, member States of the United Nations which are not members of the Depositary and the
relevant intergovernmental organisations, and shall invite such States and organisations to participate in
mtergovemmental negotiations for the complenon of a draft Protocol on the basis of such a preliminary

draft Protocol.

3. The Depositary shall also communicate the text of any preliminary draft Protocol prepared by
such a working group to such relevant non-| govemmemal organisations as the Depositary considers
appropriate. Such non-governmental organisations shall be invited promptly to submit comments on the

- text of the preliminary draft Protocol to the Depositary and to participate as observers in the preparation
of a-draft Protocol. .
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4 “When the competent bedies of the Depositary adjudge such a draft Protocol ripe for adoption, the

.

Depositary shall convene a diplomatic conference for its adoption.

5. Ongee such a Protocol has been adopted, subject to paragraph 6, this (‘onvennfm shail app?y o the:
category of Ob}EClS covered thereby.

6. ArticledS bisofthis Convemxon applies tosuch a Protocol only if specifically provided for in'that
Protocol.

Article 52 -—— Territorial nnits

1. If a Contracting State has territorial units in which different systems of law are applicable in
relation to the matters dealt with in this Convention, it may, at the time of ratification, acceptance,
approval or accession, declare that this Convention is to extend to all its territorial units or only 10 one or
more of them and may modify its declaration by subrmmng another declaration at.any ume '

2 Any such declaration shall state expressiy the territorial units to which this Cunvent}icn‘applies;

3. - If a Contracting State has not made any declaration under paragraph 1, this Convention shall apply
to all territorial units of tha! State. .

4. ‘Where a Contracting State. extends this Convention to one or more of its territorial units,
declarations permitted under this Convention may be made in respect of each such territorial unit, and the
declarations made in respect of one territorial unit may be different from those made in respect of another

territorial unit.

© 5. Ifby virtue of a declaration under paracraph 1, this Convention extends to one or more territorial
units of a Contracting State:

(a) the debtor is considered to be sitated in a Contracting State only if it is incorporated or
formed under 2 law in force in a texritorial unit to which this Convention applies or if it has
its registered office or statutory seat, centre of administration, place of business or habitual
residence in a territorial unit to which this Convenuon apphes, .

(b) any refcrence to the locanon of Lhe objectina Contractmg State referstothe lccauon of the
DbjECt ina territorial unitto w&nch this Convention apphes, md '

. (é) “any refcreuce to the admmlsnahve authormcs in that Contractmg State shall be construed
as referring to the administrative authorities having jurisdiction in a territorial unit to which -
this Convention applies. :
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Articie 53 — Determipation of courts

A Contracting State may, at the time of ratification, acceptance, approval of, or accéssion to the Protocol,
declare the relevant “court” or “courts” for the purposes of Article 1 and Chapter XII of this Convention,

Article 54 — Declarations regarding remedies

1. A Coniracting State may, at the time of ratification, acceptance, approval of; or accession to the
Protocol, declare that while the charged object is simated within, or controlled from its territory the
chargee shall not grant a lease of the object in that territory.

2 A Contracting State shall, at the time of ratification, acceptance, approval of, or accession to the
Protocol; declare whether or not any remedy available to the creditor under any provision of this
Convention which is not there expressed to require application to the court may be exercised only with

leave of the court.

Article 55 — Declarations regarding relief
pending final determination

A Contracting State may, at the time of ratification, acceptance, approval of, or accession to the Protocol,
declare that it will not apply. the provisions of Article 13 or Article 43, or both, wholly or i part. The
declaration shall specify under which' conditions the relevant Article will be applied, in case it will be
applied partly, or otherwise which other forms of interim relief will be applied.

Article 56 — Reservations and declarations

1. No reservations may be made to this Convention but declarations anthorised by Articles 39, 40,
50, 52, 53, 54,53, 57, 58 and 60 may be made in accordance with these provisions.

2. Any declaration or subsequent declaration or any withdrawal of a declaration made under this
Convention shall be notified in writing to the Depositary.

Article 57 — Subsequent declarations

1. A State Party may make a subsequent declaration, other than a declaration authorised ander
Article 60, at any time after the daté on which this Convention has entered into force for it, by notifying

the Depositary to that effect,

2. . Anysuch subsequenf declaration shall take effect on the first day of the month following the
expiration of six months after the date of receipt of the notification by the Depositary. Where a longer
period for that declaration to take effect is specified in the notification, it shall take effect upon the

expiration of such longer period after receipt of the notification by the Depositary.
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3. sta

subsequent declarations had been made, in respect of ail rights and interests arising prior to the effective
date of any such subsequent declaration. )

3 Notwithstanding the previous paragraphs, this Convention shall continue to apply, as if no such

Article 58 — Withdrawal of declarations

1. Any State Party having made a declaration under this Convention, other than a declaration
authorised under Article 60, may withdraw it at any time by notifying the Depositary. Such withdrawal
is to take effect on the first'day of the month following the expiration of six months after the date of
receipt of the notification by the Depositary. '

2. Notwithstanding the previous paragraph, this Convention shall continue to apply, as if no such
withdrawal of declaration had been made, in respect of all rights and interests arising prior to the effective
date of any such withdrawal.

Article 59 — Denunciations
1. Any State Party may denounce this Convention by notification in writing to the Depositary.

2. Any such denunciation shall take effect on the first day of the month following the expiration of
twelve months after the date on which notification is received by the Depositary.

3. Notwithstanding the previous paragraphs, this Convention shall continue to apply, as if no such
denunciation had been made, in respect of all rights and interests arising prior to the effective date of any

such denunciation.

Article 60 — Transitional provisions

1. Unless otherwise declared by a Contracting State at any time, the Convention does not apply to
a pre-existing right or interest, which retains the priority it enjoyed under the applicable law before the
effective date of this Convention. :

2. For the purposes of Article 1(v) and of determining priority under this Convention:
(a) “effective date of this Convention” means in relation to a debtor the timé when-this
Convention enters into force or the time when the State in which the debtor is situated
becomes a Contracting State, whichever is the later; and .

(b) the debtor is situated in a State where it has its centre of administration or, if it has no centre
of administration, its place of business or, if it has'more than one place of business, its
principal place of business or, if it has no place of business, its habitual residence.

3. A Contracting State may in its declaration under paragraph 1 specify a date, not earlier than three
years after the date on which the dectaration becomes effective, when this Convention and the Protocol
will become applicable, for the purpose of determining priority, including the protection of any existing
priority, to pre-existing rights or interests arising under an agreement made at a time when the debtor was
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situated in a State referred to in sub-paragraph (b) of the preceding paragraph but only to the extent and
in the manner specified in its deciaration.

Artiele 61 — Review Conferences, amendments and related matters

1. The Depositary shall prepare reports yearly or at such other time as thé circumstances may require
for the States Parties as to the manner in which the international regimen-established in this Convention
has operated in practice. In preparing such reports, the Depositary shall take into account the reports of
the Supervisory Authority concerning the functioning of the international registration systermn.

2. At the request of not less than twenty-five per cent of the States Parties, Review Conferences of
States Parties shall be convened from time to time by the Depositary, in consultation with the Superviscry

Authority, to consider: .

(a) the bractical operation of this Convention and its effectiveness in facilitating the asset-based
financing and leasing of the objects covered by its terms: :

(b) thejudicial interpretation given to, and the application made of the terms of this Convention
and the regulations;

(c) the functioning of the intemational registration system, the performance of the Registrar and
its oversight by the Supervisory Authority, taking into account the reports of the Supervisory

Authority; and

(d) whether any modifications to this Convention or the arrangements relating to the
International Registry are desirable.

3. Subject to paragraph 4, any amendment to this Convention shall be approved by at least a two-
thirds majority of States Parties participating in the Conference referred to in the preceding paragraph and
shall then enter into force in respect of States which have ratified, accepted or approved such amendment
when ratified, accepted, or approved by three States in accordance with the provisions of Article 49

relating to its entry into force.

4. Where the proposed amendment to this Convention is intended to apply to more than one category
of equipment, such amendment shall also be approved by at least a two-thirds majority of States Parties
‘to each Protocol that are participating in the Conference referred to in paragraph 2.

Article 62 — Depositary and its functions

1. Instruments. of ratification, acceptance, approval or accession shall be deposited with the
International Institate for the Unification of Private Law (UNIDROIT), which is hereby designated the

Depositary.
2. The Depositary shall:

(a) . inform all Contracting States of:
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cach new signature or deposit of an instrument of ratification, acceptance, approval or,
accession, together with the date thereof; 3

(ii) the date of entry into force of this Convention;

(iii) each declaration made in accordance with. this Convention, together with the date

thereof;

(iv) the withdrawal or amendment of any declaration, together with the date thereof; and

(v) the notification of any denunciation of this Convention together with the date thereof
and the date on which it takes effect;

(b) transmit certified true copies of this Convention to all Contracting States;

(c) provide the Supervisory Authority and the Registrar with a copy of each instrumient of
ratification, acceptance, approval or accession, together with the date of deposit thereof,
of each declaration or withdrawal or amendment of a declaration and-of each notification
of denunciation, together with the date of notification thereof, so that the information

contained therein is easily and fully available; and

(d) perform such other functions customary for depositaries.

IN WITNESS WHEREQOF the undersigned Plenipotentiaries, having been duly authorised, have
signed this Convention. )

DONE at Cape Town, this sixteenth day of November, two thousand and one, in a single original
inthe English, Arabic, Chinese, French, Russian and Spanish languages, all texts being equally authentic,
such authenticity to take effect upon verification by the Joint Secretariat of the Conference under the
authority of the President of the Conference within ninety days hereof as to the conformity of the texts

‘with one another.
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PROTOCOL
TO THE CONVENTION

ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT ON
MATTERS SPECIFIC TO AIRCRAFT EQUIPMENT

THE STATES PARTIES TO THIS PROTOCOL,
CONSIDERING -it necessary to implement the Convention on International-Interests in Mobile
Equipment (hereinafter referred to as “the Convention™) as it relates to aircraft equipment, in the

light of the purposes set.out in the preamble to the Convention,

MINDFUL of the'need to adapt the Convention to meet the particular requirements of aircraft finance and
to extend the sphere of application of the Convention to include contracts of sale of aircraft

equipment,

MINDFUL of the principles and objectives of the Convention on International Civil Aviation, signed at
Chicago on 7 December 1944,

HAVE AGREED upon the following provisions relating to aircraft equipment:

Chapter I

Sphere of application and general provisions

Article I — Defined terms

1 In this Protocol, except where the context otherwise requires, terms used ini it have the meanings
set out in the Convention. :

2. In this Protocol the following terms are employed with the meanings set out betow:

(a) “aircraft” means aircraft as defined for the purposes of the Chicago Convention which are
either airframes with aircraft engines installed thereon or helicopters;

(b)  “aircraft engines” means aircraft engines (other than those used in military, customs or
police services) powered by jet propulsion or turbine or piston technology and:

(i). in the case of jet propulsion aircraft engines, have at least 1750 1b of thrust or its
equivalent; and
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on-powerad aircraft engines, have at least S50

(i) in the case of trbine-powered or

rated take-off shaft horsepower

equivalent,

together with all inodules and other installed, incorporated or attached accessories. parts and
equipment and all data, manuals and records relating thereto;

“aircraft objects” means airframes, aircraft en gines and helicopters;

“aircraft register” means a register maintained by a State or a common mark registering
authority for the purposes of the Chicago Convention;

“airframes” means airframes (other than those used in military, customns or police services)
that, when appropriate aircraft engines are installed thereon, are type certified by the
competent aviation authority to transport:

(i)  at least eight (8) persons including crew; or
(ii) goods in excess of 2750 kilograms,

together with all installed, incorporated or attached accessories, parts and equipment (other
than aircraft engines), and all data, manuals and records relating thereto;

“authorised party” means the party referred to in Article XIII(3);

“Chicago Convention” means the Convention on International Civil Aviation, signed at
Chicago on 7 December 1944, as amended, and its Annexes;

“common mark- registering authority” means the authority maintaining a register in
accordance with Article 77 of the Chicago Convention as implemented by the Resolution
adopted on 14 December 1967 by the Council of the International Civil Aviation
Organjzation on nationality and registration of aircraft operated by international operating
agencies;

““de-registration of the aircraft” means deletion or removal of the registration of the aircraft
from its aircraft register in accordance with the Chicago Convention;

“guarantee contract” means a contract entered into by a person as guarantor;

“guarantor” means a person who, for the purpose of assuring performance of any obligations
in favour of a creditor; secured by a security agreement or under an agreement, gives or
issues a suretyship or demand guarantee or a standby letter of credit or any other form of
credit insurance;

“helicopters” means heavier-than-air machines (other than those used in military, custorns
or police services) supported in flight chiefly by the reactions of the air on one or more
power-driven rotors on substantially: vertical axes and which are type certified by the
competent aviation authority to transport:

(i) = atleast five (5) persons including crew; or
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€I} goods in excess of 450 kilograms,

together- with all installed, incorporated or attached accessories, parts and squipment
(including rotors), and all data, manuals and records relating thereto;

“insolvency-related gvent” means:

1 the commencement of the insolvency proceedings; or

(i) the declared intention tosuspend or dctual suspension of payments by the debtor where
- the creditor’sright to institute insolvency proceedings against the debtor or to exercise
remedies under the Convention is prevented or suspended by law or State action;

“primary insolvency jurisdiction” means the Contracting State in which the centre of the
debtor’s main interests is situated, which for this purpose shall be deemed to be the place
of the debtor’s statutory seat or, if there is none, the place where the debtor is mcorpormed
or formed, unless proved otherwise;

“registry authority” means the national axithority or the common mark registering authority,
maintaining an aircraft register in a Contracting State and responsible for the registration
and de-registration of an aircraft in accordance with the Chicago Convention; and

“State of registry” means, in respect of an aircraft, the State on the national register of which

an aircraft is entered or the State of location of the common mark registering authority
maintaining the aircraft register,

Articte I — Application of Convention as regards aircraft objects

The Convention shall apply in relation te aircraft objects as provided by the terms of this Protocol.

The Convention and this Protocol shall be known as the Convention on International Interests in
Mobile Equipment as applied to aircraft objects.

Article Il — Application of Convention to sales

The following provisions of the Convention apply as if references to an agreement creating or providing
for an international interest were references to a contract of sale and as if references to an intermational
interest, a prospective international interest, the debtor and the creditor were references to a sale, a -

prospective sale, the seller and the buyer respectively:

Articles 3 and 4;-

Article 16(1)(@);

Article 19(4);

Article 20(1) (as régards registration of a contract of sale or a prospecnve sale);

Article 25(2) {(as regards a prospective sale), and

Article 30.



icle 28 {other than
apier {, Chapter X (other than Article 43},

ion, the general provisions of

(3) whichisreplaced by Arti

Chapter X and Chapter %I (other than Article 60) shail apply to contracts of sale and prospective
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sales.

Article IV — Sphere of application
1. Without prejudice to Article 3(1) of the Convention, the Convention shall also apply in relation
10 a helicopter, or to an airframe pertaining to an aircraft, registered in an aircraft register of a Contracting
State which is the State of registry, and where such registration is made pursuant to an agreement for
registration of the aircraft it is deemed to have been effected at the time of the agreement.
2. For the purposes of the definition of “internal transaction” in Article 1 of the Convention:

.. (a) an airframe is Iocated in the State of registry of the aircraft of which 1t is a part;

(by anaircraft engine is located in the State of registry of the aircraft on which it is instailed or,
if it is not installed on an aircraft, where it is physically located; and

(c) ahelicopter is located in its State of registry,
at the time of the conclusion of the agreement creating or providing for the interest.
3. The parties may, by agreement in writing, exchide the application of Article X1 and, in their
relations with each other, derogate from or vary the effect of any of the provisions of this Protocol except
Article IX (2)-(4). :

Article V — Formalities, effects and registration of contracts of sale

1. For the purposes of this Protocol, a contract of sale is one which:

(a) s in writing;

(b) relates to an aircraft object of which the seller has power to dispose; and

(c) enables the aircraft object to be identified in conformity with this Protocol.

2. A contract of sale transfers the interest of the seller in the aircraft object to the buyer according
to its terms.
3. Registration of a contract of sale remains effective indefinitely. Registration of a prospective sale

remains effective unless discharged or until expiry of the period, if any, specified in the registration.
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Ariicle VI — Representative capacities
A person may enter into an agreement or a sale, and register an international interest in, or a sale of, an
aircraft object, in an agency, trust or other representative capacity. In such case, that person is entitled to
assert rights and interests under the Convention.
Article VII — Description of aircraft objects
A description of an aircraft object that contains its manufacturer’s serial number, the name of the

manufacturer and its model designation is necessary and sufficient to identify the object for the purposes
of Article 7(c) of the Convention and Article V(1)(c) of this Protocol.

Article VIII — Choice of law

1. This Article applies only where a Contracting State has made a declaration pursuant to
Article XXX(1).
2. The parties to an agreement, or a contract of sale, or a related guarantee contract or subordination

agreement may agree on the law which is to govern their contractual rights and obligations, wholly or in
part.

3. Unless otherwise agreed, the reference in the preceding paragraph to the law chosen by the parties

is to the domestic rules of law of the designated State or, where that State comprises several territorial
units, to the domestic law of the designated territorial unit.

Chapter IT

Default remedies, priorities and assignments

Article IX — Medification of default remedies provisions

1. In addition to the remedies specified in Chapter Il of the Convention, the creditor may, to the
extent that the debtor has at any time so agreed and in the circumstances specified in that Chapter:

(a) procure the de-registration of the aircraft; and

(B) procure the export and physical transfer of the aircraft object from the territory in which it
is situated.
2. The creditor shall not exercise the remedies specified in the preceding paragraph without the prior

consent in writing of the holder of any registered interest ranking in'priority to that of the creditor.

3. Article 8(3) of the Convention shall not apply to aircraft objects. Any remedy given by the
Convention in relation to an aircraft object shall be exercised in a commercially reasonable mafniner. A
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reredy shall be deemed to be exercised in a commercially reasonable marmer where it is exercised in
confermity with a provision of the agreement except where such a provision is manifestly unreasonable,

4. A chargee giving ten or more working days’ prior written notice of a proposed sale or lease to
interested persons shall be deemed to satisfy the requirement of providing “reasonable prior notice”
specified in Article 8(4) of the Convention. The foregoing shall not prevent chargee and a charcror or
a guaraptor from agreeing to a longer pcnod of prior notice.

- 5. The registry autherity in a Contracting State shall, subject to any applicable safety Jaws and
regulations, honour a request for de-registration and export if: -

(a) the request is properly submitted by the anthorised party under a recorded frrevocable de-
registration and export request authorisation; and

(b) the authorised party certifies to the registry suthority, if required by that authority, that all
registered interests ranking in priozity to that of the creditor in whose favour the
authorisation has been issued have been discharged or that the holders of such interests have
consented to the de-registration and export.

6. A chargee proposing to procure the de-registration and export of an aircraft under paragraph 1
. otherwise than pursuant to a court order shall give reasonable prior notice in writing of the proposed de-
registration and export to:

(a) interested personé specified in Article 1()(d) and (i) of the Convention; and

{b) interested persons specified in Article 1(m)(iif) of the Convention who have given notice
of their rights to the chargee within a reasonable time prier to the de-registration and export.

Article X — Modification of provisions
regarding relief pending final determination

1. This Article applies only where a Contracting State has made adeclaration under Article XXX(2)
and to the extent stated in such declaration.

2. For the purposes of Article 13(1) of the Convention, “speedy” in the context of obtaining relief
means within such number of working days from the date of filing of the application for relief as is
specified in a declaration made by the Contracting State in which the application is made

3. Article 13(1) of the Convention apphcs with the following being added munedlately after
sub~paragraph (d):

“() if at any time the debtor and the creditor specifically agree, sale and application of proceeds
therefrom”,

and Article 43(2) applies with the msemon after the words “Article 13(1){(1‘ ” of the words “and (é)”. V
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4. Ownership or any other interest of the debtor passing on a sale under the preceding paragraph is
free from any other interest over which the creditor’s international interest has priority under the
provisions of Article 29 of the Convention.

5. The creditor and the debtor or any other interested person may agree in writing to exclude the
application of Article 13(2) of the Convention.

6. With regard to the remedies in Article IX(1):

(a) they shall be made available by the registry authority and other administrative authorities,
as applicable, in a Contracting State no later than five working days after the creditor
notifies such aunthorities that the relief specified in Article IX(1) is granted or, in the case
of relief granted by a foreign court, recognised by a court of that Contracting State, and that
the creditor is entitled to procure those remedies in accordance with the Convention; and

(b) the applicable authorities shall expeditiously co-operate with and assist the creditor in the
exercise of such remedies in conformity with the applicable aviation safety laws and

regulations.
7. Paragraphs 2 and 6 shall not affect any applicable aviation safety laws and regulations.
Article XTI — Remedies on insolvency
1. This Article applies only where a Contracting State that 1S the primary msolvency jurisdiction has

made a declaration pursuant to Article XXX(3).

Alternative A

2. Upon the occurrence of an insolvency-related event, the insolvency administrator or the debtor,
as applicable, shall, subject to paragraph 7, give possession of the aircraft object to the creditor no later
than the earlier of:

(a) the end of the waiting period; and

(b) the date on which the creditor would be entitled to possession of the aircraft object if this
Article did not apply.

T 3. For the purposes of this Article, the “waiting period” shall be the period specified in 2 declaration
of the Contracting State which is the primary insolveney jurisdiction.

4. References in this Article to the “insolvency administrator” shall be to that person in its official,
not in its personal, capacity.

5. Unless and until the creditor is given the opportunity to take possession under paragraph 2:

(a) the insolvency administrator or the debtor, as applicable, shall preserve the axrcraft object
and maintain it and its value in accordance with the agreement; and
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(b) the creditor shall be entitled to apply for any other forms of interim relief available under
the applicable law.

6. Sub-paragraph- (a) of the preceding paragraph shall not preclude the use of the aircraft object
under arrangements designed to preserve the aircraft object and maintain it and its value.

7. The insolvency administrator or the debtor, as applicable, may retain possession of the aircraft
object where, by the time specified in paragraph 2, it has cured all defanits other than a defanlt constituted
by the opening of insolvency proceedings and has agreed to perform all future obligations under the
agreemnent.”A second waiting period shall not apply in respect of a default in the performance of such
future obligations. .

8. With regard to the remedies in Article IX(1):

(a) they shall be made available by the registry authority and the administrative anthorities in

i a Contracting State, as applicable, no later than five working days after the date on which

the creditor notifies such authorities that it is entitled to procure those remedies in
accordance with the Convention; and

(b)" the applicable authorities shall expeditiously co-operate with and assist the creditor in the
exercise of such rémedies in conformity with the applicable aviation safety laws and
regulations.

- 9. Noexercise of remedies permitted by the Convention or this Protocol may be prevented or delayed
after the date specified in paragraph 2.

10. No obligations of the debtor under the agreement may be modified without the consent of the
creditor.

11. Nothing in the preceding paragraph shall be construed to affect the authority, if any, of the
insolvency administrator under the applicable law to terminate the agreement.

12 No rights or interests, except for non-consensual rights or interests of a category covered by a
declaration: pursuant to Article 39(1), shall have priority in insolvency proceedings over registered
interests.

13.  The Convention as modified by Article IX of this Protocol shall apply to the exercise of any
remedies under this Article. . _

Alternative B

2. Upon the occ_ufrence of an insolvency-related event, the insolvency administrator or the debtor,
as applicable, upon the request of the creditor, shall give notice to the creditor within the time specified
in a declaration of a Contracting State pursuant to Article XXX(3) whether it will:

(a) cure all defanlts other than a default constituted by the opening of insolvency proceedings
and agree to perform all future obligations, under the agreement and related transaction
documents; or :
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(b) give the creditor the opportunity to take possession of the aircraft object, it accordance with
the applicable law.

3. The applicable law referred to in sub-paragraph (b) of the preceding paragraph may permit the
court to require the taking of any additional step or the provision of any additional guarantee.

4. The creditor shall provide evidence of its claims and proof that its international interest has been
registered. -

5. If the insolvency administrator or the debtor, as applicable; does not give notice in-conformity
with paragraph 2, or when the insolvency administrator or the debtor has declared that it will give the
creditor the opportunity to take possession of the aircraft object but fails to do so, the court may permit
the creditor to take possession of the aircraft object upon such terms as the court may order and may
require the taking of any additional step or the provision of any additional guarantee.

6. The aircraft object shall not be sold pending a decision by a court regarding the claim and the
international interest. .

Article XII — Insolvency assistance

1. - This Article applies only where a Contracting State has made a declaration pursuant to
Article XXX(1). ' )
2. The courts of a Contracting State in which an aircraft object is situated shall, in accordance with

the law of the Contracting State, co-operate to the maximum extent possible with foreign courts and
foreign insolvency administrators in carrying out the provisions of Article XI.

Article XIII — De-registration and export request authorisation

1. This Article applies only where a Contracting State has made a declaration pursuant to
Article XXX(1).
2. Where the debtor has issued an irrevocable de-registration and export request authorisation

substantially in the form annexed to this Protocol and has submitted such authorisation for recordation
to-the registry authority, that authorisation shall be so recorded.

3. The person in whose favour the authorisation has been issued (the “authorised party™) or its
certified designee shall be the sole person entitled to exercise the remedies specified in Article IX(1) and
may do so only in accordance with the authorisation and applicable aviation safety laws and regulations.
Such authorisation may not be revoked by the debtor without the consent in writing of the authorised
party. The registry authority shall remove an authorisation from the registry at the request of the
authorised party. ’

4. The registry authority and other administrative authorities in Contracting States shall
expeditiously co-operate with and assist the authorised party in the exercise of the remedies specified in
Article IX.
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Article XTIV — Modification of priority provisions

1. . A buyer of an aircraft object under a registered sale acquires its interest in that object free from
an interest subsequently registered and from an unrégistered interest, even if the buyer has actual
knowledge of the unregistered interest.

2 A buyer of an aircraft object acquires its interest in that object subject to an interest registered at
the time of jts acquisition.

3. Ownership of or another right or interest in an aircraft engine shall not be affected by its
instatlation on or removal from an aircraft.

4. Article 29(7) of the Convention applies to an item, other than anobject, installed on an airframe,
aircraft engine or helicopter.

Article XV — Modification of assignment provisions
Article 33(1) of the Convention applies as if the following were added xmmedlately after
sub-paragraph (b):

“and {c) the debtor has consented in writixig, whether or not the consent is given in advance of
the assignment or identifies the assignee.”

Article XVI — Debtor provisions

1. In' the absence of a default within the meaning of Article 11 of the Convention, the debtor shall
be entitled to the guiet possession and use of the object.in accordance with the agreement as against:

(@) its creditor and the holder of any interest from which the debtor takes free pursuant o
Article 29(4) of the Convention or, in the capacity of buyer, Article XIV(1) of this Protocol,
unless and to the extent that the debtor has otherwise agreed; and

(b) the holder of any interest to which the debtor’s right or interest is subject pursuant to
Article 29(4) of the Conventiot or, in the capacity of buyer, Article XIV(2) of this Protocol, -
but only to the extent, if any, that sich holder has agreed )

2. Nothing in.the Convention or this ?rotocol affects the Hability of a creditor for any breach of the
agreement under the applicable law in so far as that agreement relates to an aircraft object.
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Chapter Tl

Registry provisions relating to
international interests in aircraft objects

Article XVII — The Supervisory Autherity and the Registrar

1. The Supervisory Authority shall be the international entity designated by a Resoltion adopted
by the Diplomatic Conference to Adopt.a Mobile Equipment Convention and an Aircraft-Protocol.

2. ‘Where the international entity referred to in the preceding paragraph is not able and willing to act
as Supervisory Authority, a Conference of Signatory and Contracting States shall be convenedto designate
another Supervisory Authority. :

3. The Supervisory Authority and its officers and employees shall enjoy such immunity from legal
and administrative process as is provided under the rules applicable to them as an international entity or

otherwise.

4. The Supervisory Authority may establish a commission of experts, from among persons
nominated by Signatory and Contracting States and having the necessary qualifications and experience,
and entrust it with the task of assisting the Supervisory Authority in the discharge of its functions:

5. The first Registrar shall operate the Intemnational Registxy for a period of five years fiom the date
of entry into force of this Protocol. Thereafter, the Registrar shall be appointed or reappointed at regular
five-yearly intervals by the Supervisory. Authority.

Axticle XVIIX — First regulations

The first regulations shall be made by the Supervisory Authonty 50 as to take effect upon the entry into
force of thls Protocol.

Article XIX — Designated entry points

1. Subject to paragraph 2, a Contracting State may at any time designate an entity or entities in its
territory as the entry point or entry points through which there shall or may be transmitted to the
International Registry information required for registration other than registration of a notice of a national
interest or a right or interest under Article 40 in either case arising under the laws of another State.

2. A designation made under the preceding paragraph may permit, but not compel, use of a
designated entry point or entry points for information required for registrations. in respect of aircraft
-engines.
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Article XX — Additional medifications to Registry provisiens

1. For the purposes of Article 19(6) of the Convention, the search criteria for an aircraft object shall

be the name of its manufacturer, its manufacturer’s serjal number and its model designation, supplementéd
as necessary to ensure uniqueness. Such supplementary information shall be specified in the regulations.

2. For the purposes of Article 25(2) of the Convention and in the circumstances there described, the
holder of a registered prospective international interest or a registered prospective assignment of an
interpational interest or the person in whoese favour a prospective sale has been registered shall take such
steps as are within its power to procure the discharge of the registration no later than five working days
after the receipt of the demand described in such patagraph.

3. The fees referred to in Article 17(2)(h) of the Convention shall be determined so as to recover the
reasonable costs of establishing, operating and regulating the International Registry and the reasonable
costs of the Super\}xsory Authority associated with the performance of the functions, exercise of the
powers, and discharge of the dutxes conternplated by Article 17(2).of the Conventlon

4. The centralised functions of the International Registry shall be operated and administered by {he
Registrar on a twenty-four hour basis. The various entry points shall be operated at least during working
hours in their respective territories.

s The amount of the insurance or financial guarantee referred to in Article 28(4) of the Convention
shall, in respect of each event, not be less than the maximum value of an aircraft object as determined by

the Supervisory Authority.

6. Nothing in the Convention shall preclude the Registrar from procuring insurance or a financial
guarantee covering events for which the Registrar is not lable under Article 28 of the Convention.

Chapter IV

Jurisdiction

Article XX¥ .. Modification of jurisdiction provisions

For the purposes of Article 43 of the Convention and subject to Article 42 of the Convention, a conrt of
a Contracting State also has jurisdiction where the objectis a hehcopter, or an airframe pertaining to an
aircraft, for which that State is the State of registry.

Axticle XXII — Waivers of sovereign immunity

1. Subject to paragraph 2, a waiver of sovereign immunity from jurisdiction of the courts specified
in Article 42 or Article 43 of the Convention or relating to enforcement of rights and interests relating to
an aircraft object under the Convention shall be binding and, if the other conditions to such jurisdiction
or enforcement have been satisfied, shall be effective to confer Jjurisdiction and perrmt enforcemment, as
the case may be.
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2. A waiver under the preceding paragraph must be in writing and contain a description of the
aircraft object.

Chapter V
Relationship with other conventions
Article XXTH — Relationship with the Convention on
the International Recognition of Rights in Aircraft
" The Convention shall, for a Contracting State that is a party to the Convention on the International
Recognition of Rights in Aircraft, signed at Geneva on 19 June 1948, supersede that Convention as it

relates to aircraft, as defined in this Protocol, and to aircraft objects. However, with respect to rights or
interests not covered .or affected by the present Convention, the Geneva Convention shall not be

superseded.

. Article XXIV — Relationship with the Convention for

the Unification of Certain Rules Relating to the Precautionary Attachment of Aircraft

L The Convention shall, for a Contracting State that is a Party to the Convention for the Unification
of Certain Rules Relating to the Precausionary Astachment of Aircraft, signed at Rome on 29 May 1933,
supersede that Convention as it relates to aircraft, as defined in this Protocol.
2. A Contracting State Party to the above Convention may declare, at the time of ratification,
acceptance, approval of, or accession to this Protocol, that it will not apply this Article.

Article XXV - Relationship with the Uniprorr Convention on

JInternational Financial Leasing

The Convention shall supersede the UNIDROIT Convention on International Finoncial Leasing, signed at
Ottawa on 28 May 1988, as it relates to aircraft objects, ' -

Chapter VI

Final provisions

Article XX V] — Signature, ratification, accepiance, approval or accession

1 This Protocol shall be open for signature in Cape Town on 16 November 2001 by States
participating in the Diplomatic Conference to Adopt a Mobile Equipment Convention and an Aircraft
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rotocol held at Cape Town from 29 October to 16 November 2001. After 16 November 2001, this
Protocol shall be open to all States for signature at the Headquarters of the International Institute for the
Unification of Private Law (UNIDROIT) in Rome until it enters into force in accordance with
Article XX VL

2. This Protocol shall be subject to ratification, acceptance or approval by States which have
signed it.

3. Any State which does not sign this Protocol may accede to it at any time.

4. Ratification, acceptance, approval or accession is effected by the deposit of a formal instrument

. to that effect with the Depositary.

5. A State may not become a Party to this Protocol unless it is or becomes also a Party to the
Convention. :

Article XXVII — Regional Economic Integration Organisations

1. A Regional Economic Integration Organisation which is constituted by sovereign States and has
competence over certain matters governed by this Protocol may similarly sign, accept, approve or accede
to this Protocol. The Regional Economic Integration Organisation shall in that case have the rights and
obligations of a Contracting State, to the extent that that Organisation has competence over matters
govered by this Protocol. Where the mumber of Contracting States is relevant in this Protocol, the
Regional Economic Integration Organisation shall not count as a Contracting State in addition to its
Member States which are Contracting States.

2. The Regional Economic Integration Organisation shall, at the time of signature, acceptance,
approval or accession, make a declaration to the Depositary specifying the matters governed by this
Protocol in respect of which competence has been transferred to that Organisation by its Member States.
The Regional Economic Integration Organisation shall promptly notify the Depositary of any changes to
the distribution of competence, including new transfers of competence, specified in the declaration under
this paragraph.

3. Any reference to a “Contracting State” or “Contracting States” or “State Party” or ““States Parties”
in this Protocol applies equally to a Regional Economic Integration Organisation where the context so
requires.

Article XXVIII — Entry into force

1. This Protocol enters into force on the first day of the month following the expiration of three
months after the date of the deposit of the eighth instrument of ratification, acceptance, approval or
accession, between the States which have deposited such instraments.

2. For other States this Protocol enters into force on the first day of the monih following the
expiration of three months after the date of the deposit of its instrument of ratification, acceptance,
approval or accession.
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Article XXTX — Territorial units

i If a Contracting State has territorial units in which different systems of law are appiicabie in
relation to the matters dealt with in this Protocol, it may, at the time of ratification, acceptance, approval
or accession, declare that this Protocol is to extend to all ifs territorial units or only to one or more of them

and may modify its declaration by submitting another declaration at any time.

2. Any such declaration shall state expressly the territorial units to which this Protocol applies.
3. If a Contracting State has not made any declaration under paragraph 1, this Protocol shall apply
to all territorial units of that State.

4, ‘Where a Contracting State extends this Protocol to one ormore of its territorial units, declarations
permitted under this Protocol may be made in respect of each such territorial unit, and the declarations
made in respect of one terntonai unit may be different fromthose made in respect of another territorial

unit.

S, » If by virtue of a declaration under paragraph 1, this Protocol extends to one or more territorial
units of a Coniracting State:

(a) -the debtor is considered to be situated in a Contracting State only if it is incorporated or
formed under a law in force in a territorial unit to which the Convention and this Protocol
apply or if it has its registered office or statutory seat, centre of adminisiration, place of
business or habitmal residence in a territorial unit to which the Convention and this Protocol

apply;

(b) any reference to the location of the object in a Contracting State refers to the location of the
object in a territorial unit to which the Convention and this Protocol apply; and

(c) any reference to the administrative authorities in that Contracting State shall be construed
' as referring to the administrative authorities having jurisdiction in a territorial unit to which
the Convention and this Protocol apply and any reference to the-national register or to the
registry authority in that Contracting State shall be construed as referring to the aircraft
register in force or to the registry anthority having jurisdiction in the 1erritorial unit or units

to which the Convention and this Protocol apply.

Article XXX — Declarations relating fo certain provisions

1. A Contracting State may, at the time of ratification, acceptance, approval of, or accession to this
Protocol, declare that it will apply any one or more of Articles VI, X and XHI of this Protocol.

2. A Contracting State may, at the tirne of ratification, acceptance, approva} of, or accession to this )
Protocol, declare that it will apply Article X of this Protocol, wholly or in part. If it so declares with
respect to Article X(2), it shall specify the time-period required thereby.

3. A Contracting State may, at the time of ratification, acceptance, approval of, or accession to this
Protocol, deciare that it wiil apply the entirety of Altemative A, or the entxrety of Alternative B of
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Article XI and, if so, shall specify the types of insolvency procéeding, if any, to which it will apply
Alternative A and the types of insolvency proceeding, if any, to which it will apply Alternative B.
A Contracting State making a declaration pursuant to this paragraph shall spcuf‘y the time-period required
by Articte XI.

4. The courts of Contracting States shall apply Article X1 in conformity with the declaration made
by the Contracting State which is the primary insolvency jurisdiction.

5. A Contracting State may, at the time of ratification, acceptance, approval of, or accession to this
Protocol, declare that it will not apply the provisions of Article XXI, wholly or in part. The declaration
shall specify under which conditions the relevant Article will be applied, in case it will be applied partly,
or otherwise which other forms of interim relief will be applied.

Article XXX — Declarations under the Convention.

Declarations made under the Convention, including those made under Articles 39 40, 50, 53, 54, 55, 57,
58 and 60 of the Convention, shall be deemed to have also been made under this Protocol unless stated
otherwise.

Article XXXII -— Reservations and declarations

"1, No reservations may be made to this Protocol but declarations anthorised by Articles XXIV,
XXX, XXX, XXXI, XXX and XXXIV may be made in accordance with these provisions.

2. Any declaration or subsequent declaration or any withdrawal of a declaration made under thxs
Protocol shall be notified in writing to the Depositary.

Article XXXIIY — Subsequent declarations

1. A State Party mdy make a subsequent declaration, other than a declaration made in accordance
with Article XXXIunder Article 60 of the Convention, at any time after the date on which thlS Protocol
has entered into force for it, by notifying the Depositary to that effect.

2. Any such subsequent declaration shall take effect on the first day of the month following the
expiration of six months after the date of receipt of the notification by the Depositary. Where a longer
period for that declaration to take effect is specified in the notification, it shall take effect npon the

cxpiration of such longer period after receipt of the notification by the Depositary.

3. Notwithstanding-the previous paragraphs, this Protocol shall continue to apply, as if no such
subsequent declarations had been made, in respect of all rights and interests arising prior to the effective
date of any such subsequent declaration.
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“Article SXXTY —— Withdrawal of declarations

1. Any 3tate Party having made a declaration under this Protocol, other than a declaration made in
accordance with Article XXXT under Article 60 of the Convention, may withdraw it at any time by
notifving the Depositary. Such withdrawal is to take effect on the first day of the month following the
expiration of six months affer the date of receipt of the notification by the Depositary.

2. Notwithstanding the previous paragraph, this Protocol shall continac to apply, as if no such
withdrawal of declaration had been made, in respect of all rights and interests arising prior to the effective
date of any such withdrawal. .

Article XXXV - Denunciations
1. Any State Party may denounce this Protocol by notification in writing to the Depositary.

2. Any such denunciation shall take effect on the first day of the moﬁth following the expiration of
twelve months after the date of receipt of the notification by the Depositary.

3. Notwithstanding the prévious paragraphs, this Protocol shall continie to apply, as if no such
denunciation had been made, in respect of all rights and interests arising prior to the effective date of any

such dentnciation.

Article XEXVI — Review Conferences, e and related matters

oL The Depositary, in consultation with the Supervisory Authority, shall prepare reports yearly, or
at such other time as the circumstances may reguire, for the States-Parties as to the manner in which the
intemational regime established in the Convention as amended by this Protocol has operated in practice.
In preparing such reports, the Depositary shall take into account the reports of the Supervisory Authority
concerning the functioning of the international registration system. ' -

2. At the request of not less than twenty-five per cent of the States Parties, Review Conferences of
the States Parties shall be convened from time to time by the Depositary, in consultation with the
Superyisory Authority, to consider:

(a) the practical operation of the Convention as amended by this Protocol and its effectiveness
*infacilitating the asset-based financing and leasing of the objects covered by its terms;

(b} - the judicial interpretation given to, and the application made of the terms of this Protocol
and the regulations; )

(c) the functioning of the intemational registration system, the performance of the Registrarand
© itsoversight by the Supervisory Authority, taking into account the reports of the Supervisory
Authority; and

(d) whetherany modifications to this Protocol or the arrangements relating to the International
Registry are desirable. : : )
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3. Any amendment to this Protocol shall be approved by at least a two-thirds majority of States

Parties participating in the Conference referred to in the preceding paragraph and shall then enter into

force in respect of States which have ratified, accepted or approved such amendment when it has been

ratified, accepted orapproved by eight States in accerdance with the provisions of Article XX VI relating
_to its entry into force. .

Article XXXVII — Depositary and its functions

1 Instruments of ratification, acceptan.ce approval or accession shall be deposited with the
International Instinate for the Unification of Private Law (UNIDROYT), which is hereby desxgnated the -
~Depo<1mry

2. The Depositary shall:
(@) inform ail ConLracting States of:

(i) . each new signature or deposit of an instrament of ratzﬁcation, acceptance, approval or ’
accessmn together with the date thereof;

(i) the date of entry into force of this Protocol:
(iii) each declaration made in accordance with this Protocol, together with the date thereof;
(iv) the withdrawal or amendment of any declaration, together with the date thereof; and

(v} the notification of any denunciation of this Protocol together with the date thereof and
the date on which it takes effect;

(b) transmit certified true copies of this Protocol to all Contracting States;

(¢) provide the Supervisory Authority and the Registrar with a copy of each instrument of

. ratification, acceptance, approval or accession, together with the date of deposit thereof,

of each declaration or withdrawal or amendment of a declaration and of each notification

of denunciation, together with the date of notification thereof, so that the information
contained therein is easily and fully available; and

(d) perform such other ﬁmctmns custo*nary for depositaries.

IN WITNESS WHEREOF the undersigned Plenipotentiaries, havmg been duly anthorised, have
signed thxs Protocol.

DONE at Cape Town, this sixteenth day of November, two thousand and one, in a single original
inthe English, Arabic, Chinese, French, Russian and Spanish fanguages, all texts being equally authentic,
such authenticity to take efféct upon verification by the Joint Secretariat of the Conference under the
anthority of the President of the Conference within ninety days hereof as 1o the conformity of the texis .

with one another. ‘
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Annex

FORM OF IRREVOCABLE DE-REGISTRATION
AND EXPORT REQUEST AUTHORISATION

Anmnnex referred to in Article XTI
[Insert Date]

To: [Insert Name of Registry Authority]
Re: Trrevocable De-Registration and Export Request Authorisation

The undersigned is the registered foperator] [owner]* of the [insert the alrframe/hehcopter
manufacturer name and model number] bearing manufacturers serial number [insert manufacturer’s serial
number] and registration [number] [mark] [insert registration number/mark] (together with all installed,
incorporated or attached accessories, parts and equipment, the “aircraft”).

This instrument is an irrevocable de-registration and export request authorisation issued by the
undersigned in favour of [insert name of creditor] (“the authorised party”) under the authority of
Article XTIT of the Protocol to the Convention on International Interests in Mobile Equipment on Matters
specific to Aircraft Equipment. In accordance with that Article, the undersigned hereby requests:

(i) recognition that the authorised party or the person it certifies as its designee is the sole
person entitled to:

(@) procure the de-registration of the aircraft from the [insert name of aircraft register]
maintained by the [insert name of registry authority] for the purposes of Chapter III
of the Convention on International Civil Aviation, signed at Chlcago, on

. 7 December 1944, and

(b) procure the export and physical transfer of the aircraft from [insert name of country];
and

(i) confirmation that the authorised party or the person it certifies as its designee may take the
action specified in clause (i) above on written demand without the consent of the
undersigned and that, upon such demand, the authorities in [insert name of country] shall
co-operate with the authorised party with a view to the speedy completion of such action. .

The rights in favour of the authorised party estabhshcd by this instrument may not be revoked by
the undersigned without the written consent of the authorised party.

* Select the term that reflects the relevant nationality registration criterion.



68

Please acknowledge your agreement to this request and its terms by appropriate notation in the
space provided below and lodging this instrument in {insert name of registry authority].

[insert name of operator/fowner]

Agreed to and lodged this By: [insert name of signatory]
[insert date] Its: insert title of signatory].

[insert relevant notational details]
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