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(c) A covered entity shall not be excused from the requirements of this
part because of any failure to receive
technical assistance authorized by section 506 of the ADA, including any failure in the development or dissemination of any technical assistance manual authorized by that Act.
(d) A qualified individual with a disability is not required to accept an accommodation, aid, service, opportunity
or benefit which such qualified individual chooses not to accept. However,
if such individual rejects a reasonable
accommodation, aid, service, opportunity or benefit that is necessary to
enable the individual to perform the
essential functions of the position held
or desired, and cannot, as a result of
that rejection, perform the essential
functions of the position, the individual will not be considered a qualified individual with a disability.
§ 1630.10 Qualification
standards,
tests, and other selection criteria.
It is unlawful for a covered entity to
use qualification standards, employment tests or other selection criteria
that screen out or tend to screen out
an individual with a disability or a
class of individuals with disabilities,
on the basis of disability, unless the
standard, test or other selection criteria, as used by the covered entity, is
shown to be job-related for the position
in question and is consistent with business necessity.
§ 1630.11 Administration of tests.
It is unlawful for a covered entity to
fail to select and administer tests concerning employment in the most effective manner to ensure that, when a test
is administered to a job applicant or
employee who has a disability that impairs sensory, manual or speaking
skills, the test results accurately reflect the skills, aptitude, or whatever
other factor of the applicant or employee that the test purports to measure, rather than reflecting the impaired sensory, manual, or speaking
skills of such employee or applicant
(except where such skills are the factors that the test purports to measure).

§ 1630.14
§ 1630.12 Retaliation and coercion.
(a) Retaliation. It is unlawful to discriminate against any individual because that individual has opposed any
act or practice made unlawful by this
part or because that individual made a
charge, testified, assisted, or participated in any manner in an investigation, proceeding, or hearing to enforce
any provision contained in this part.
(b) Coercion, interference or intimidation. It is unlawful to coerce, intimidate, threaten, harass or interfere with
any individual in the exercise or enjoyment of, or because that individual
aided or encouraged any other individual in the exercise of, any right
granted or protected by this part.
§ 1630.13 Prohibited medical examinations and inquiries.
(a) Pre-employment examination or inquiry. Except as permitted by § 1630.14,
it is unlawful for a covered entity to
conduct a medical examination of an
applicant or to make inquiries as to
whether an applicant is an individual
with a disability or as to the nature or
severity of such disability.
(b) Examination or inquiry of employees. Except as permitted by § 1630.14, it
is unlawful for a covered entity to require a medical examination of an employee or to make inquiries as to
whether an employee is an individual
with a disability or as to the nature or
severity of such disability.
§ 1630.14 Medical examinations and inquiries specifically permitted.
(a) Acceptable pre-employment inquiry.
A covered entity may make pre-employment inquiries into the ability of
an applicant to perform job-related
functions, and/or may ask an applicant
to describe or to demonstrate how,
with or without reasonable accommodation, the applicant will be able to
perform job-related functions.
(b) Employment entrance examination.
A covered entity may require a medical examination (and/or inquiry) after
making an offer of employment to a
job applicant and before the applicant
begins his or her employment duties,
and may condition an offer of employment on the results of such examination (and/or inquiry), if all entering
employees in the same job category are
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subjected to such an examination (and/
or inquiry) regardless of disability.
(1) Information obtained under paragraph (b) of this section regarding the
medical condition or history of the applicant shall be collected and maintained on separate forms and in separate medical files and be treated as a
confidential medical record, except
that:
(i) Supervisors and managers may be
informed regarding necessary restrictions on the work or duties of the employee and necessary accommodations;
(ii) First aid and safety personnel
may be informed, when appropriate, if
the disability might require emergency
treatment; and
(iii) Government officials investigating compliance with this part
shall be provided relevant information
on request.
(2) The results of such examination
shall not be used for any purpose inconsistent with this part.
(3) Medical examinations conducted
in accordance with this section do not
have to be job-related and consistent
with business necessity. However, if
certain criteria are used to screen out
an employee or employees with disabilities as a result of such an examination
or inquiry, the exclusionary criteria
must be job-related and consistent
with business necessity, and performance of the essential job functions cannot be accomplished with reasonable
accommodation as required in this
part. (See § 1630.15(b) Defenses to
charges of discriminatory application
of selection criteria.)
(c) Examination of employees. A covered entity may require a medical examination (and/or inquiry) of an employee that is job-related and consistent with business necessity. A covered entity may make inquiries into
the ability of an employee to perform
job-related functions.
(1) Information obtained under paragraph (c) of this section regarding the
medical condition or history of any
employee shall be collected and maintained on separate forms and in separate medical files and be treated as a
confidential medical record, except
that:
(i) Supervisors and managers may be
informed regarding necessary restric-

tions on the work or duties of the employee and necessary accommodations;
(ii) First aid and safety personnel
may be informed, when appropriate, if
the disability might require emergency
treatment; and
(iii) Government officials investigating compliance with this part
shall be provided relevant information
on request.
(2) Information obtained under paragraph (c) of this section regarding the
medical condition or history of any
employee shall not be used for any purpose inconsistent with this part.
(d) Other acceptable examinations and
inquiries. A covered entity may conduct
voluntary medical examinations and
activities, including voluntary medical
histories, which are part of an employee health program available to employees at the work site.
(1) Information obtained under paragraph (d) of this section regarding the
medical condition or history of any
employee shall be collected and maintained on separate forms and in separate medical files and be treated as a
confidential medical record, except
that:
(i) Supervisors and managers may be
informed regarding necessary restrictions on the work or duties of the employee and necessary accommodations;
(ii) First aid and safety personnel
may be informed, when appropriate, if
the disability might require emergency
treatment; and
(iii) Government officials investigating compliance with this part
shall be provided relevant information
on request.
(2) Information obtained under paragraph (d) of this section regarding the
medical condition or history of any
employee shall not be used for any purpose inconsistent with this part.
§ 1630.15 Defenses.
Defenses to an allegation of discrimination under this part may include,
but are not limited to, the following:
(a) Disparate treatment charges. It may
be a defense to a charge of disparate
treatment
brought
under
§§ 1630.4
through 1630.8 and 1630.11 through
1630.12 that the challenged action is
justified by a legitimate, nondiscriminatory reason.

344

