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§ 1630.1 Purpose,
construction.

applicability,

and

(a) Purpose. The purpose of this part
is to implement title I of the Americans with Disabilities Act (42 U.S.C.
12101, et seq.) (ADA), requiring equal
employment opportunities for qualified
individuals with disabilities, and sections 3(2), 3(3), 501, 503, 506(e), 508, 510,
and 511 of the ADA as those sections
pertain to the employment of qualified
individuals with disabilities.
(b) Applicability. This part applies to
‘‘covered entities’’ as defined at
§ 1630.2(b).
(c) Construction—(1) In general. Except as otherwise provided in this part,
this part does not apply a lesser standard than the standards applied under
title V of the Rehabilitation Act of 1973
(29 U.S.C. 790–794a), or the regulations
issued by Federal agencies pursuant to
that title.
(2) Relationship to other laws. This
part does not invalidate or limit the
remedies, rights, and procedures of any
Federal law or law of any State or political subdivision of any State or jurisdiction that provides greater or
equal protection for the rights of individuals with disabilities than are afforded by this part.
§ 1630.2 Definitions.
(a) Commission means the Equal Employment Opportunity Commission established by section 705 of the Civil
Rights Act of 1964 (42 U.S.C. 2000e–4).

(b) Covered Entity means an employer, employment agency, labor organization, or joint labor management
committee.
(c) Person, labor organization, employment agency, commerce and industry affecting commerce shall have the same
meaning given those terms in section
701 of the Civil Rights Act of 1964 (42
U.S.C. 2000e).
(d) State means each of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guam,
American Samoa, the Virgin Islands,
the Trust Territory of the Pacific Islands, and the Commonwealth of the
Northern Mariana Islands.
(e) Employer—(1) In general. The term
employer means a person engaged in an
industry affecting commerce who has
15 or more employees for each working
day in each of 20 or more calendar
weeks in the current or preceding calendar year, and any agent of such person, except that, from July 26, 1992
through July 25, 1994, an employer
means a person engaged in an industry
affecting commerce who has 25 or more
employees for each working day in
each of 20 or more calendar weeks in
the current or preceding year and any
agent of such person.
(2) Exceptions. The term employer
does not include—
(i) The United States, a corporation
wholly owned by the government of the
United States, or an Indian tribe; or
(ii) A bona fide private membership
club (other than a labor organization)
that is exempt from taxation under
section 501(c) of the Internal Revenue
Code of 1986.
(f) Employee means an individual employed by an employer.
(g) Disability means, with respect to
an individual—
(1) A physical or mental impairment
that substantially limits one or more
of the major life activities of such individual;
(2) A record of such an impairment;
or
(3) Being regarded as having such an
impairment.
(See § 1630.3 for exceptions to this definition).
(h) Physical or mental impairment
means:
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(1) Any physiological disorder, or
condition, cosmetic disfigurement, or
anatomical loss affecting one or more
of the following body systems: neurological, musculoskeletal, special sense
organs, respiratory (including speech
organs), cardiovascular, reproductive,
digestive, genito-urinary, hemic and
lymphatic, skin, and endocrine; or
(2) Any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or
mental illness, and specific learning
disabilities.
(i) Major Life Activities means functions such as caring for oneself, performing manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.
(j) Substantially limits—(1) The term
substantially limits means:
(i) Unable to perform a major life activity that the average person in the
general population can perform; or
(ii) Significantly restricted as to the
condition, manner or duration under
which an individual can perform a particular major life activity as compared
to the condition, manner, or duration
under which the average person in the
general population can perform that
same major life activity.
(2) The following factors should be
considered in determining whether an
individual is substantially limited in a
major life activity:
(i) The nature and severity of the impairment;
(ii) The duration or expected duration of the impairment; and
(iii) The permanent or long term impact, or the expected permanent or
long term impact of or resulting from
the impairment.
(3) With respect to the major life activity of working—
(i) The term substantially limits means
significantly restricted in the ability
to perform either a class of jobs or a
broad range of jobs in various classes
as compared to the average person having comparable training, skills and
abilities. The inability to perform a
single, particular job does not constitute a substantial limitation in the
major life activity of working.
(ii) In addition to the factors listed in
paragraph (j)(2) of this section, the following factors may be considered in de-
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termining whether an individual is substantially limited in the major life activity of ‘‘working’’:
(A) The geographical area to which
the individual has reasonable access;
(B) The job from which the individual
has been disqualified because of an impairment, and the number and types of
jobs utilizing similar training, knowledge, skills or abilities, within that
geographical area, from which the individual is also disqualified because of
the impairment (class of jobs); and/or
(C) The job from which the individual
has been disqualified because of an impairment, and the number and types of
other jobs not utilizing similar training, knowledge, skills or abilities,
within that geographical area, from
which the individual is also disqualified because of the impairment (broad
range of jobs in various classes).
(k) Has a record of such impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activities.
(l) Is regarded as having such an impairment means:
(1) Has a physical or mental impairment that does not substantially limit
major life activities but is treated by a
covered entity as constituting such
limitation;
(2) Has a physical or mental impairment that substantially limits major
life activities only as a result of the attitudes of others toward such impairment; or
(3) Has none of the impairments defined in paragraph (h) (1) or (2) of this
section but is treated by a covered entity as having a substantially limiting
impairment.
(m) Qualified individual with a disability means an individual with a disability who satisfies the requisite skill,
experience, education and other job-related requirements of the employment
position such individual holds or desires, and who, with or without reasonable accommodation, can perform the
essential functions of such position.
(See § 1630.3 for exceptions to this definition).
(n) Essential functions—(1) In general.
The term essential functions means the
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fundamental job duties of the employment position the individual with a
disability holds or desires. The term
‘‘essential functions’’ does not include
the marginal functions of the position.
(2) A job function may be considered
essential for any of several reasons, including but not limited to the following:
(i) The function may be essential because the reason the position exists is
to perform that function;
(ii) The function may be essential because of the limited number of employees available among whom the performance of that job function can be
distributed; and/or
(iii) The function may be highly specialized so that the incumbent in the
position is hired for his or her expertise
or ability to perform the particular
function.
(3) Evidence of whether a particular
function is essential includes, but is
not limited to:
(i) The employer’s judgment as to
which functions are essential;
(ii) Written job descriptions prepared
before advertising or interviewing applicants for the job;
(iii) The amount of time spent on the
job performing the function;
(iv) The consequences of not requiring the incumbent to perform the function;
(v) The terms of a collective bargaining agreement;
(vi) The work experience of past incumbents in the job; and/or
(vii) The current work experience of
incumbents in similar jobs.
(o) Reasonable accommodation. (1) The
term reasonable accommodation means:
(i) Modifications or adjustments to a
job application process that enable a
qualified applicant with a disability to
be considered for the position such
qualified applicant desires; or
(ii) Modifications or adjustments to
the work environment, or to the manner or circumstances under which the
position held or desired is customarily
performed, that enable a qualified individual with a disability to perform the
essential functions of that position; or
(iii) Modifications or adjustments
that enable a covered entity’s employee with a disability to enjoy equal
benefits and privileges of employment

as are enjoyed by its other similarly
situated employees without disabilities.
(2) Reasonable accommodation may include but is not limited to:
(i) Making existing facilities used by
employees readily accessible to and usable by individuals with disabilities;
and
(ii) Job restructuring; part-time or
modified work schedules; reassignment
to a vacant position; acquisition or
modifications of equipment or devices;
appropriate adjustment or modifications of examinations, training materials, or policies; the provision of qualified readers or interpreters; and other
similar accommodations for individuals with disabilities.
(3) To determine the appropriate reasonable accommodation it may be necessary for the covered entity to initiate an informal, interactive process
with the qualified individual with a
disability in need of the accommodation. This process should identify the
precise limitations resulting from the
disability and potential reasonable accommodations that could overcome
those limitations.
(p) Undue hardship—(1) In general.
Undue hardship means, with respect to
the provision of an accommodation,
significant difficulty or expense incurred by a covered entity, when considered in light of the factors set forth
in paragraph (p)(2) of this section.
(2) Factors to be considered. In determining whether an accommodation
would impose an undue hardship on a
covered entity, factors to be considered
include:
(i) The nature and net cost of the accommodation needed under this part,
taking into consideration the availability of tax credits and deductions,
and/or outside funding;
(ii) The overall financial resources of
the facility or facilities involved in the
provision of the reasonable accommodation, the number of persons employed at such facility, and the effect
on expenses and resources;
(iii) The overall financial resources
of the covered entity, the overall size
of the business of the covered entity
with respect to the number of its employees, and the number, type and location of its facilities;
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(iv) The type of operation or operations of the covered entity, including
the composition, structure and functions of the workforce of such entity,
and the geographic separateness and
administrative or fiscal relationship of
the facility or facilities in question to
the covered entity; and
(v) The impact of the accommodation
upon the operation of the facility, including the impact on the ability of
other employees to perform their duties and the impact on the facility’s
ability to conduct business.
(q) Qualification standards means the
personal and professional attributes including the skill, experience, education, physical, medical, safety and
other requirements established by a
covered entity as requirements which
an individual must meet in order to be
eligible for the position held or desired.
(r) Direct Threat means a significant
risk of substantial harm to the health
or safety of the individual or others
that cannot be eliminated or reduced
by reasonable accommodation. The determination that an individual poses a
‘‘direct threat’’ shall be based on an individualized assessment of the individual’s present ability to safely perform
the essential functions of the job. This
assessment shall be based on a reasonable medical judgment that relies on
the most current medical knowledge
and/or on the best available objective
evidence. In determining whether an
individual would pose a direct threat,
the factors to be considered include:
(1) The duration of the risk;
(2) The nature and severity of the potential harm;
(3) The likelihood that the potential
harm will occur; and
(4) The imminence of the potential
harm.
§ 1630.3 Exceptions to the definitions
of ‘‘Disability’’ and ‘‘Qualified Individual with a Disability.’’
(a) The terms disability and qualified
individual with a disability do not include individuals currently engaging in
the illegal use of drugs, when the covered entity acts on the basis of such
use.
(1) Drug means a controlled substance, as defined in schedules I
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through V of section 202 of the Controlled Substances Act (21 U.S.C 812)
(2) Illegal use of drugs means the use
of drugs the possession or distribution
of which is unlawful under the Controlled Substances Act, as periodically
updated by the Food and Drug Administration. This term does not include
the use of a drug taken under the supervision of a licensed health care professional, or other uses authorized by
the Controlled Substances Act or other
provisions of Federal law.
(b) However, the terms disability and
qualified individual with a disability
may not exclude an individual who:
(1) Has successfully completed a supervised drug rehabilitation program
and is no longer engaging in the illegal
use of drugs, or has otherwise been rehabilitated successfully and is no
longer engaging in the illegal use of
drugs; or
(2) Is participating in a supervised rehabilitation program and is no longer
engaging in such use; or
(3) Is erroneously regarded as engaging in such use, but is not engaging in
such use.
(c) It shall not be a violation of this
part for a covered entity to adopt or
administer reasonable policies or procedures, including but not limited to
drug testing, designed to ensure that
an individual described in paragraph
(b) (1) or (2) of this section is no longer
engaging in the illegal use of drugs.
(See § 1630.16(c) Drug testing).
(d) Disability does not include:
(1) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;
(2)
Compulsive
gambling,
kleptomania, or pyromania; or
(3) Psychoactive substance use disorders resulting from current illegal
use of drugs.
(e) Homosexuality and bisexuality are
not impairments and so are not disabilities as defined in this part.
§ 1630.4

Discrimination prohibited.

It is unlawful for a covered entity to
discriminate on the basis of disability
against a qualified individual with a
disability in regard to:
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