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3 See footnote 1 to § 112.4(a)(1).
4 See footnote 1 to § 112.4(a)(1).
5 See footnote 1 to § 112.4(a)(1).

of Defense forms necessary to process
involuntary allotments.

(c) The Heads of the Department of
Defense Components shall urge mili-
tary personnel to meet their just finan-
cial obligations, since failure to do so
damages their credit reputation and af-
fects the public image of all Depart-
ment of Defense personnel. See DoD Di-
rectives 1000.10,3 1000.11,4 and 5500.7.5

(d) The Secretaries of the Military
Departments shall:

(1) Establish, as necessary, proce-
dures to administer and process invol-
untary allotments from the pay of
members of the Military Services. This
includes designating those com-
manders, or other officials who may
act in the absence of the commander,
who shall be responsible for deter-
mining whether a member’s absence
from a judicial proceeding was caused
by exigencies of military duty, and es-
tablishing appeal procedures regarding
such determinations.

(2) Require commanders to counsel
members to pay their just debts, in-
cluding complying, as appropriate,
with court orders and judgments for
the payment of alimony or child sup-
port.

(3) Emphasize prompt command ac-
tion to assist with the processing of in-
voluntary allotment applications.

(e) The Chief, Office of Personnel and
Training, for the Coast Guard shall:

(1) Establish, as necessary, proce-
dures supplemental to those promul-
gated by the Under Secretary of De-
fense (Personnel and Readiness) to ad-
minister and process involuntary allot-
ments from the pay of members of the
Military Services; this includes the au-
thority to promulgate forms necessary
for the efficient administration and
processing of involuntary allotments.

(2) Ensure that the Commanding Offi-
cer, Coast Guard Pay and Personnel
Center:

(i) Implements procedures estab-
lished by the Under Secretary of De-
fense (Personnel and Readiness) and
Chief, Office of Personnel and Training.

(ii) Considers whether the Soldiers’
and Sailors’ Civil Relief Act of 1940, as

amended (50 U.S.C. appendix sections
501–591), has been complied with under
5 U.S.C. 5520a(k) prior to establishing
an involuntary allotment against the
pay of a member of the Military Serv-
ices.

(iii) Acts as the Coast Guard Execu-
tive Agent for forms necessary to proc-
ess involuntary allotments.

PART 113—INDEBTEDNESS PROCE-
DURES OF MILITARY PERSONNEL

Sec.
113.1 Purpose.
113.2 Applicability.
113.3 Definitions.
113.4 Policy.
113.5 Responsibilities.
113.6 Procedures.

APPENDIX A TO PART 113—CERTIFICATE OF
COMPLIANCE

APPENDIX B TO PART 113—STANDARDS OF
FAIRNESS

APPENDIX C TO PART 113—SAMPLE DD FORM
2653, ‘‘INVOLUNTARY ALLOTMENT APPLICA-
TION’’

APPENDIX D TO PART 113—SAMPLE DD FORM
2654, ‘‘INVOLUNTARY ALLOTMENT NOTICE
AND PROCESSING’’

AUTHORITY: 5 U.S.C. 5520a(k) and 10 U.S.C.
113(d).

SOURCE: 60 FR 1722, Jan. 5, 1995, unless oth-
erwise noted.

§ 113.1 Purpose.
This part implements policy, assigns

responsibilities, and prescribes proce-
dures under 32 CFR part 112 governing
delinquent indebtedness of members of
the Military Services.

§ 113.2 Applicability.
This part applies to the Office of the

Secretary of Defense, the Military De-
partments (including the Coast Guard
when it is not operating as a Military
Service in the Navy by agreement with
the Department of Transportation), the
Chairman of the Joint Chiefs of Staff,
the Unified Combatant Commands, the
Inspector General of the Department of
Defense, the Defense Agencies, and the
DoD Field Activities (hereafter re-
ferred to collectively as ‘‘the DoD
Components’’). The term ‘‘Military
Services,’’ as used herein, refers to the
Army, the Navy, the Air Force, the
Marine Corps, and the Coast Guard.

VerDate 18<JUN>99 08:59 Jul 22, 1999 Jkt 183117 PO 00000 Frm 00521 Fmt 8010 Sfmt 8010 Y:\SGML\183117T.XXX pfrm07 PsN: 183117T



522

32 CFR Ch. I (7–1–99 Edition) § 113.3

1 Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.

2 Black’s Law Dictionary, Fourth Edition,
West Publishing Company, Saint Paul, Min-
nesota (1952).

§ 113.3 Definitions.
(a) Appearance. The presence and par-

ticipation of a member of the Military
Services, or an attorney of the mem-
ber’s choosing, throughout the judicial
proceeding from which the judgment
was issued that is the basis for a re-
quest for enforcement through involun-
tary allotment.

(b) Applicant. The original judgment
holder, a successor in interest, or at-
torney or agent thereof who requests
an involuntary allotment from a mem-
ber of the Military Services pursuant
to DoD Directive 1344.9.1

(c) Pay subject to involuntary allot-
ment. For purposes of complying with
32 CFR part 112 and 5 U.S.C. 5520a(k),
pay subject to involuntary allotment
shall be determined by:

(1) Including:
(i) Basic pay but excluding reduction

for education for education benefits
under section 38 U.S.C. 1411 (‘‘New G.I.
Bill’’).

(ii) Special pay (including enlistment
and reenlistment bonuses).

(iii) Incentive pay.
(iv) Accrued leave payments (basic

pay portion only).
(v) Readjustment pay.
(vi) Severance pay (including dis-

ability severance pay).
(vii) Lump-sum Reserve bonus.
(viii) Inactive duty training pay.
(2) Excluding:
(i) Retired pay (including) disability

retired pay).
(ii) Retainer pay.
(iii) Separation pay, Voluntary Sepa-

ration Incentive (VSI), and Special
Separation Benefit (SSB).

(iv) Allowances paid under titles 10
and 37 of the United States Code (e.g.,
Chapter 53 of title 10 and Chapter 7 of
title 37, respectively) and other reim-
bursements for expenses incurred in
connection with duty in the Military
Service or allowances in lieu thereof.

(v) Payments not specifically enu-
merated in § 113.3(c)(1).

(3) After including the items in
§ 113.3(c)(1), subtracting the following
pay items to compute the final earn-

ings value of the pay subject to invol-
untary allotment:

(i) Federal and State employment
and income tax withholding (amount
limited only to that which is necessary
to fulfill member’s tax liability).

(ii) FICA tax.
(iii) Amounts mandatorily withheld

for the United States Soldiers’ and Air-
men’s Home.

(iv) Deductions for the Servicemen’s
Group Life Insurance coverage.

(v) Retired Serviceman’s Family Pro-
tection Plan.

(vi) Indebtedness to the United
States.

(vii) Fines and forfeitures ordered by
a court-martial or a commanding offi-
cer.

(viii) Amounts otherwise required by
law to be deducted from a member’s
pay (except payments under 42 U.S.C.
659, 661, 662, and 665).

(d) Preponderence of the evidence. A
greater weight of evidence that is more
credible and convincing to the mind.
That which best accords with reason
and probability. (See Black’s Law Dic-
tionary 2)

(e) Proper and Timely Manner. A man-
ner that under the circumstances does
not reflect discredit on the Military
Service.

§ 113.4 Policy.
(a) It is DoD policy under 32 CFR part

112 that procedures be established for
the processing of debt complaints
against members of the Military Serv-
ices and involuntary allotments from
the pay of members of the Military
Services.

(b) An involuntary allotment shall
not exceed the lesser of 25 percent of a
member’s pay subject to involuntary
allotment or the maximum percentage
of pay subject to garnishment pro-
ceedings under the applicable State
law.

(c) The amount of an involuntary al-
lotment under 32 CFR part 112 and this
part when combined with deductions as
a result of garnishments or statutory
allotments for spousal support and
child support under 42 U.S.C. 659, 661,
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662, or 665, may not exceed the lesser of
25 percent of a member’s pay subject to
involuntary allotment or the max-
imum percentage of pay subject to gar-
nishment proceedings under applicable
State law. In any case in which the
maximum percentage would be exceed-
ed, garnishments and involuntary al-
lotments for spousal and child support
shall take precedence over involuntary
allotments authorized under 32 CFR
part 112 and this part. Involuntary al-
lotments established under 32 CFR part
112 and this part shall be reduced or
stopped as necessary to avoid exceed-
ing the maximum percentage allowed.

(d) The Truth in Lending Act (15
U.S.C. 1601 note, 1601–1614, 1631–1646,
1661–1666j, and 1667–1667e) prescribes the
general disclosure requirements that
must be met by those offering or ex-
tending consumer credit and Federal
Reserve Board Regulation Z (12 CFR
226) prescribes the specific disclosure
requirements for both open-end and in-
stallment credit transactions. In place
of Federal Government requirements,
State regulations apply to credit trans-
actions when the Federal Reserve
Board has determined that the State
regulations impose substantially simi-
lar requirements and provide adequate
enforcement measures. Commanding
officers, with the assistance of judge
advocates, should check regulations of
the Federal Reserve Board to deter-
mine whether Federal or State laws
and regulations govern.

§ 113.5 Responsibilities.
(a) The Under Secretary of Defense

for Personnel and Readiness shall mon-
itor compliance with this part.

(b) The Under Secretary of Defense
(Comptroller) shall ensure Defense Fi-
nance and Accounting Service (DFAS)
implementation of this part.

(c) The Heads of the DoD Components
shall ensure compliance with this part.

§ 113.6 Procedures.
(a) The following procedures apply to

the processing of debt complaints
against members of the Military Serv-
ices.

(1) It is incumbent on those submit-
ting indebtedness complaints to show
that they have met the disclosure re-

quirements of the Truth in Lending
Act (15 U.S.C. 1601 note, 1601–1614, 1631–
1646, 1661–1666j, and 1667–1667e) and Fed-
eral Reserve Board Regulation Z (12
CFR 226), and that they complied with
the Standards of Fairness (appendix B
to this part).

(2) Creditors subject to Federal Re-
serve Board Regulation Z (12 CFR 226),
and assignees claiming thereunder,
shall submit with their debt complaint
an executed copy of the Certificate of
Compliance (appendix A to this part),
and a true copy of the general and spe-
cific disclosures provided the member
of the Military Service as required by
the Truth in Lending Act (15 U.S.C.
1601 note, 1601–1614, 1631–1646, 1661–1666j,
and 1667–1667e). Debt complaints that
request assistance but do not meet
these requirements will be returned
without action to the claimant.

(3) A creditor not subject to Federal
Reserve Board Regulation Z (12 CFR
226), such as a public utility company,
shall submit with the request a certifi-
cate that no interest, finance charge,
or other fee is in excess of that per-
mitted by the law of the State in which
the obligation was incurred.

(4) A foreign-owned company having
debt complaints shall submit with its
request a true copy of the terms of the
debt (English translation) and shall
certify that it has subscribed to the
Standards of Fairness (appendix B to
this part).

(5) Debt complaints that meet the re-
quirements of this part shall be proc-
essed by Department of Defense Com-
ponents. ‘‘Processed’’ means that
Heads of the Department of Defense
Components, or designees, shall:

(i) Review all available facts sur-
rounding the transaction forming the
basis of the complaint, including the
member’s legal rights and obligations,
and any defenses or counterclaims the
member may have.

(ii) Advise the member concerned
that:

(A) Just financial obligations are ex-
pected to be paid in a proper and time-
ly manner, and what the member
should do to comply with that policy;
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(B) Financial and legal counseling
services are available under DoD Direc-
tive 1344.7 3 in resolving indebtedness;
and

(C) That a failure to pay a just debt
may result in the creditor obtaining a
judgment from a court that could form
the basis for collection of pay from the
member pursuant to an involuntary al-
lotment.

(iii) If a member acknowledges a debt
as a result of creditor contact with a
DoD Component, advise the member
that assistance and counseling may be
available from the on-base military
banking office, the credit union serving
the military field of membership, or
other available military community
service organizations.

(iv) Direct the appropriate com-
mander to advise the claimant that:

(A) Those aspects of DoD policy pre-
scribed in 32 CFR part 112.4, are perti-
nent to the particular claim in ques-
tion; and

(B) The member concerned has been
advised of his or her obligations on the
claim.

(v) The commander’s response to the
claimant shall not undertake to arbi-
trate any disputed debt, or admit or
deny the validity of the claim. Under
no circumstances shall the response in-
dicate whether any action has been
taken, or will be taken, against the
member as a result of the complaint.

(b) The following procedures apply to
the processing of involuntary allot-
ments from the pay of members of the
Military Services.

(1) Involuntary allotment application.
(i) Regardless of the Service Affiliation
of the member involved, with the ex-
ception of members of the Coast Guard
an application to establish an involun-
tary allotment from the pay of a mem-
ber of the Military Services shall be
made by sending a completed DD Form
2653, ‘‘Involuntary Allotment Applica-
tion’’ (appendix C to this part) to the
appropriate address listed below. Appli-
cations sent to any other address shall
be returned without action to the ap-
plicant.

(For Army, Navy, Air Force, or Marine
Corps)

Defense Finance and Accounting Serv-
ice, Cleveland Center, Code L, P.O.
Box 998002, Cleveland, OH 44199–8002

(For Coast Guard only)
Coast Guard Pay and Personnel Center

(LGL), 444 S.E. Quincy Street, To-
peka, KS 66683–3591
(ii) Each application must include a

copy of the final judgment certified by
the clerk of court and such other docu-
ments as may be required by
§ 113.6(b)(1)(iv).

(iii) A garnishment summons or
order is insufficient to satisfy the final
judgment requirement of § 113.6(b)(1)(ii)
and is not required to apply for an in-
voluntary allotment under this part.

(iv) Involuntary allotment applica-
tions must contain the following infor-
mation, certifications, and acknowl-
edgment:

(A) The full name, social security
number, and branch of Service of the
military member against whose pay an
involuntary allotment is sought. Al-
though not required, inclusion of the
member’s current duty station and
duty address on the application form
will facilitate processing of the appli-
cation.

(B) The applicant’s full name and ad-
dress. If the applicant is not a natural
person, the application must be signed
by an individual with the authority to
act on behalf of such entity. If the al-
lotment is to be in favor of a person
other than the original judgment hold-
er, proof of the right to succeed to the
interest of the original judgment hold-
er is required and must be attached to
the application.

(C) The dollar amount of the judg-
ment. Additionally, if the judgment
awarded interest, the total dollar
amount of the interest on the judg-
ment accrued to the date of applica-
tion.

(D) A certification that the judgment
has not been amended, superseded, set
aside, or satisfied; or, if the judgment
has been satisfied in part, the extent to
which the judgment remains
unsatisfied.

(E) A certification that the judgment
was issued while the member was not
on active duty (in appropriate cases). If
the judgment was issued while the
member was on active duty, a certifi-
cation that the member was present or
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represented by an attorney of the
member’s choosing in the proceedings,
or if the member was not present or
represented by an attorney of the
member’s choosing, that the judgment
complies with the Soldiers’ and Sail-
ors’ Civil Relief Act of 1940, as amended
(50 U.S.C. appendix sections 501–591).

(F) A certification that the member’s
pay could be garnished under applica-
ble State law and section 5520a(k) of
the United States Code, if the member
were a civilian employee.

(G) A certification that, to the
knowledge of the applicant, the debt
has not been discharged in bankruptcy,
nor has the member filed for protection
from creditors under the bankruptcy
laws of the United States.

(H) A certification that if the judg-
ment is satisfied prior to the collection
of the total amount through the invol-
untary allotment process, the appli-
cant will provide prompt notice that
the involuntary allotment must be dis-
continued.

(I) A certification that if the member
overpays the amount owed on the judg-
ment, the applicant shall refund the
amount of overpayment to the member
within 30 days of discovery or notice of
the overpayment, whichever, is earlier,
and that if the applicant fails to repay
the member, the applicant understands
he or she may be denied the right to
collect by involuntary allotment on
other debt reduced to judgments.

(J) Acknowledgment that as a condi-
tion of application, the applicant
agrees that neither the United States,
nor any disbursing official or Federal
employee whose duties include proc-
essing involuntary allotment applica-
tions and payments, shall be liable for
any payment or failure to make pay-
ment from moneys due or payable by
the United States to any person pursu-
ant to any application made in accord-
ance herewith.

(v) The original and three copies of
the application and supporting docu-
ments must be submitted by the appli-
cant to DFAS.

(vi) A complete ‘‘application pack-
age’’ (the DD Form 2653, supporting
documentation, and three copies of the
application and supporting documents),
is required for processing of any re-
quest to establish an involuntary allot-

ment pursuant to this part and 32 CFR
part 112.

(vii) Applications that do not con-
form to the requirements of this part
shall not be processed. If an application
is ineligible for processing, the applica-
tion package shall be returned to the
applicant with an explanation of the
deficiency. In cases involving repeated
false certifications by an applicant, the
designated DFAS official may refuse to
accept or process additional applica-
tions by that applicant for such period
of time as the official deems appro-
priate to deter against such violations
in the future.

(2) Processing of involuntary allotment
applications. (i) Promptly upon receipt
of DD Form 2653 (Appendix C to this
part), the designated DFAS official
shall review the ‘‘application package’’
to ensure compliance with the require-
ments of this part. If the application
package is complete, the DFAS official
shall:

(A) Complete Section I of DD Form
2654, ‘‘Involuntary Allotment Notice
and Processing’’ (Appendix D to this
part), by inserting the name, social se-
curity number, rank, and branch of
service of the military member against
whom an application for involuntary
allotment is being processed. Addition-
ally, the DFAS official shall provide
the due date for receipt of a response at
DFAS. The due date shall be 90 days
from the date DFAS mails the DD
Form 2654 to the commander and mem-
ber concerned as provided for in
§ 113.6(b)(2)(i)(B).

(B) Mail one copy of the application
package to the member and two copies
of the application package, along with
DD Form 2654, to the commander of the
military member or other official as
designated by the Military Service con-
cerned during times of war, national
emergency, deployment, or other simi-
lar circumstances, who may act for the
commander, provided the Military
Service concerned has provided DFAS
with the name or position of the offi-
cial and the appropriate address (here-
inafter, the meaning of the term ‘‘com-
mander’’ includes such other official).

(C) Within 60 days of mailing the cop-
ies of the application package and DD
Form 2654, DFAS shall provide notice
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to the member and the member’s com-
mander that automatic processing of
the involuntary allotment application
shall occur if a response (including no-
tice of an approved extension as au-
thorized in § 113.6(b)(2)(iii)(B) and (F), is
not received by the due date specified
in Section I of DD Form 2654. In the ab-
sence of a response, DFAS may auto-
matically process the involuntary al-
lotment application on the fifteenth
calendar day after the date a response
was due. When DFAS has received no-
tice of an extension, automatice proc-
essing shall not begin until the fif-
teenth calendar day after the approved
extension date.

(D) Retain the original of the appli-
cation package and DD Form 2654.

(ii) Upon receipt of an application,
the commander shall determine if the
member identified in Section I of DD
Form 2654 is assigned or attached to
the commander’s unit and available to
respond to the involuntary allotment
application. If the member is not as-
signed or attached, or not available to
respond (e.g., retired, in a prisoner of
war status, or in a missing in action
status), the commander will promptly
complete Section II of DD Form 2654
and attach appropriate documentation
supporting the determination. The
commander will then mail the applica-
tion package and DD Form 2654 to
DFAS. Section II shall also be used by
the commander to notify DFAS of ex-
tensions beyond the due date for a re-
sponse contained in Section I of DD
Form 2654. When such extensions are
authorized, the commander will com-
plete Section II, make a copy of Sec-
tions I and II, and promptly mail the
copy to DFAS.

(iii) Within 5 days of receipt of an ap-
plication package and DD Form 2654
from the designated DFAS official, the
commander shall notify the member of
the receipt of the application, provide
the member a copy of the entire appli-
cation package, and counsel the mem-
ber using and completing Section III of
DD Form 2654 about the following:

(A) That an application for the estab-
lishment of an involuntary allotment
for the lesser of 25 percent of the mem-
ber’s pay subject to involuntary allot-
ment or the maximum percentage of
pay subject to garnishment pro-

ceedings under the applicable State
law has been received.

(B) That the member has 15 calendar
days from the date of receipt of the
commander’s notice to complete Sec-
tion IV of DD Form 2654. That for good
cause shown, the commander may
grant an extension of reasonable time
(normally not exceeding 30 calendar
days) to submit a response. That dur-
ing times of deployment, war, national
emergency, assignment outside the
United States, hospitalization, or other
similar situations that prevent the
member from obtaining necessary evi-
dence or from responding in a timely
manner, extensions exceeding 30 cal-
endar days may be granted. That if the
member fails to respond within the
time allowed, the commander will note
the member’s failure to respond in Sec-
tion V of DD Form 2654 and send the
form to DFAS for appropriate action.

(C) That the member’s response will
either consent to the involuntary allot-
ment or contest it.

(D) That the member may contest
the application for any one of the fol-
lowing reasons:

(1) There has not been compliance
with the procedural requirements of
the Soldiers’ and Sailors’ Civil Relief
Act of 1940, as amended (50 U.S.C. ap-
pendix sections 501–591) during the judi-
cial proceeding upon which the invol-
untary allotment application is sought.

(2) ‘‘Exigencies of military duty’’ (as
defined in 32 CFR part 112.3(d)) caused
the ‘‘absence’’ of the member from ap-
pearance in a judicial proceeding form-
ing the basis for the judgment upon
which the application is sought.

(3) Information in the application is
patently false or erroneous in material
part.

(4) The judgment has been fully satis-
fied, superseded, or set aside.

(5) The judgment has been materially
amended, or partially satisfied. When
asserting this defense, the member
shall include evidence of the amount of
the judgment that has been satisfied.

(6) There is a legal impediment to the
establishment of the involuntary allot-
ment (for example, the judgment debt
has been discharged in bankruptcy, the
judgment debtor has filed for protec-
tion from the creditors under the bank-
ruptcy laws of the United States, the
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applicant is not the judgment holder
nor a proper successor in interest to
that holder, or the applicant has been
enjoined by a Federal or state court
from enforcing the judgment debt).

(7) Or other appropriate reasons that
must be clearly specified and explained
by the member.

(E) That, if the member contests the
involuntary allotment, the member
shall provide evidence (documentary or
otherwise) in support thereof. Further-
more, that any evidence submitted by
the member may be disclosed to the ap-
plicant for the involuntary allotment.

(F) That the member may consult
with a legal assistance attorney, if rea-
sonably available, or a civilian attor-
ney at no expense to the government.
That if a legal assistance attorney is
available, the member should imme-
diately arrange for an appointment.
That the member may request a rea-
sonable delay from the commander to
obtain legal assistance (in cases where
an approved delay will cause DFAS to
receive the member’s response after
the due date identified in Section I of
DD Form 2654, the commander must
immediately notify the designated
DFAS official of the delay, the date for
an expected response, and the reason
for the delay by completing Section II
of DD Form 2654 and forwarding a copy
of Sections I and II to DFAS). Addi-
tionally, that requests for extensions
of time based on the need for legal as-
sistance shall be denied to members
who fail to exercise due diligence in
seeking such assistance.

(G) That if the member contests the
involuntary allotment on the grounds
that exigencies of military duty caused
the absence of the member from the ju-
dicial proceeding at which the judg-
ment was rendered, then the member’s
commander shall review and make the
final determination on this contention,
and notify the designated DFAS offi-
cial of the commander’s decision by
completing Section V of DD Form 2654
and forwarding the form to DFAS.

(1) In determining whether exigencies
of military duty caused the absence of
the member, the commander at the
level designated by the Service con-
cerned shall consider the definition of
‘‘exigencies of military duty’’ (as de-
fined in 32 CFR part 112.3(d)).

(2) Additionally, consideration shall
be given to whether the commander at
the time determined the military du-
ties in question to be of such para-
mount importance that they prevented
making the member available to at-
tend the judicial proceedings, or ren-
dered the member unable to timely re-
spond to process, motions, pleadings,
or orders of the court.

(H) That if the member contests the
involuntary allotment on any basis
other than exigencies of military duty,
the application package and DD Form
2654 shall be returned to the com-
mander who shall forward it to the des-
ignated DFAS official for appropriate
action.

(I) That if the member fails to re-
spond to the commander within the
time allowed under § 113.6(b)(2)(iii)(B),
the commander shall notify the des-
ignated DFAS official of the member’s
failure to respond by completing Sec-
tion V of DD Form 2654, and forwarding
the form to DFAS.

(iv) After counseling the member in
accordance with § 113.6(b)(2)(iii)(A)–(I),
the commander shall:

(A) Date and sign Section III of DD
Form 2654.

(B) Obtain the member’s acknowledg-
ment of counseling by having the mem-
ber sign the appropriate space on Sec-
tion III of DD Form 2654.

(C) Determine if the member con-
sents to the involuntary allotment or
needs the time authorized under this
part to review the application package
and take appropriate action. If the
member consents to the involuntary
allotment, the commander shall direct
the member to appropriately complete
Section IV of DD Form 2654. The com-
mander must then complete the appro-
priate item in Section V and promptly
forward the completed DD Form 2654 to
the designated DFAS official.

(D) Complete the appropriate items
in Section V of DD Form 2654 when the
member fails to respond within the
time authorized for a response, or as-
serts that exigencies of military duty
caused the absence of the member from
an appearance in the judicial pro-
ceeding upon which the Involuntary
Allotment Application is sought.

(1) In determining whether exigencies
of military duty caused the absence of
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the member, the commander, at the
level designated by the Service con-
cerned, shall consider the definition of
‘‘exigencies of military duty’’ (as de-
fined in 32 CFR part 112.3(d)), the evi-
dence provided by the member, any
other reasonably available evidence
(e.g., a copy of the member’s personnel
record), and whether the commander at
the time determined the military du-
ties in question to be of such para-
mount importance that they prevented
making the member available to at-
tend the judicial proceedings, or ren-
dered the member unable to timely re-
spond to process, motions, pleadings,
or orders of the court.

(2) The evidentiary standard for a
commander to determine whether
existences of military duty caused the
absence of the member from an appear-
ance in the judicial proceeding upon
which the Involuntary Allotment Ap-
plication is sought is a ‘‘preponderance
of the evidence’’ (as defined in § 113.3(d)
of this part).

(3) If the commander has made a de-
termination on exigencies of military
duty, the commander must insert in
Section V of DD Form 2654, the title
and address of the appeal authority.

(E) Promptly following the date the
member’s response is due to the com-
mander as determined by
§ 113.6(b)(2)(iii)(B), ensure that the DD
Form 2654 is appropriately completed
and mail the form, along with any re-
sponse received from the member, to
DFAS.

(F) Provide the member a copy of the
completed DD Form 2654 within 5 days
of mailing to the designated DFAS offi-
cial.

(v) Upon receipt of DD Form 2654 and
any additional evidence submitted by
the member, the designated DFAS offi-
cial shall conduct a review of the en-
tire application package, DD Form
2654, and any evidence submitted by
the member, to determine whether the
application for an involuntary allot-
ment should be approved and estab-
lished.

(A) In those cases where the mem-
ber’s commander has completed Sec-
tion V of DD Form 2654, and deter-
mined that exigencies of military duty
caused the absence of the member from
an appearance in a judicial proceeding

upon which the involuntary allotment
application is sought, the designated
DFAS official shall deny the involun-
tary allotment application and provide
the applicant written notice of the de-
nial and the reason therefor. The des-
ignated DFAS official shall also advise
the applicant that:

(1) The responsibility for determining
whether exigencies of military duty ex-
isted belonged to the member’s com-
mander and the Military Department
concerned.

(2) The commander’s decision may be
appealed within 60 days of the date
DFAS mailed the notice of the decision
to the applicant.

(3) An Appeal must be submitted to
the appeal authority at the address
provided by DFAS (as found in Section
V of the DD Form 2654) in their written
notice of denial, and that an appeal
submitted to an appeal authority and
address different from the one provided
by DFAS may be returned without ac-
tion.

(4) An appeal must be submitted in
writing and contain sufficient evidence
to overcome the presumption that the
commander’s exigency determination
was correct.

(5) The appellate authority shall de-
cide an appeal within 30 days of its re-
ceipt and promptly notify the appli-
cant in writing of the decision. The 30
day decision period may be extended
during times of deployment, war, na-
tional emergency, or other similar sit-
uations.

(6) If an appeal is successful, the ap-
plicant must submit a written request,
along with a copy of the appellate
authority’s decision, to DFAS within
15 days of receipt of the appellate
authority’s decision.

(B) Upon receiving written notice
that an applicant has successfully ap-
pealed a commander’s determination
on exigencies of military duty that re-
sulted in denial of an involuntary al-
lotment application, DFAS shall re-
view the application in accordance
with § 113.6(b)(2)(v)(C), and determine
whether the involuntary allotment
should be approved and initiated.

(C) In all cases, other than as de-
scribed in § 113.6(b)(2)(v)(A), the des-
ignated DFAS official shall deny an in-
voluntary allotment application, and

VerDate 18<JUN>99 08:59 Jul 22, 1999 Jkt 183117 PO 00000 Frm 00528 Fmt 8010 Sfmt 8010 Y:\SGML\183117T.XXX pfrm07 PsN: 183117T



529

Office of the Secretary of Defense § 113.6

give written notice to the applicant of
the reason(s) for denial, if the des-
ignated DFAS official determines that:

(1) There has not been compliance
with the procedural requirements of
the Soldier’s and Sailor’s Civil Relief
Act of 1940, as amended (50 U.S.C. ap-
pendix sections 501–591) during the judi-
cial proceeding upon which the invol-
untary allotment application is sought.

(2) Information in the application is
patently false or erroneous in material
part.

(3) The judgment has been fully satis-
fied, superseded, or set aside.

(4) The judgment has been materially
amended, or partially satisfied. In such
a case, the request for involuntary al-
lotment may be approved only to sat-
isfy that portion of the judgment that
remains in effect and unsatisfied; the
remainder of the request shall be de-
nied.

(5) There is a legal impediment to the
establishment of the involuntary allot-
ment (for example, the judgment debt
has been discharged in bankruptcy, the
judgment debtor has filed for protec-
tion from the creditors under the bank-
ruptcy laws of the United States, the
applicant is not the judgment creditor
nor a proper successor in interest to
that creditor, or the applicant has been
enjoined by a Federal or State court
from enforcing the judgment debt).

(6) The member’s pay is already sub-
ject to one or more involuntary allot-
ments or garnishments that equal the
lesser of 25 percent of the member’s
pay subject to involuntary allotment
or the maximum percentage of pay sub-
ject to garnishment proceedings under
the applicable State law.

(7) The applicant has abused the
processing privilege (e.g., an applicant,
having been notified of the require-
ments of this part, repeatedly refuses
or fails to comply therewith).

(8) Or other appropriate reasons that
must be clearly explained to the appli-
cant.

(D) In all cases other than as de-
scribed in § 113.6(b)(2)(v) (A) and (C), the
designated DFAS official shall approve
the involuntary allotment application
and establish an involuntary allotment
against the pay subject to involuntary
allotment of the member.

(vi) The designated DFAS official
shall, at any time after establishing an
involuntary allotment, cancel or sus-
pend such allotment and notify the ap-
plicant of that cancellation if the
member concerned, or someone acting
on his or her behalf, submits legally
sufficient proof, by affidavit or other-
wise, that the allotment should not
continue because of the existence of
the factors enumerated in
§ 113.6(b)(2)(v)(A) and (C)(1)–(8).

(3) Payments
(i) Payment of an approved involun-

tary allotment under 32 CFR part 112
and this part shall commence within 30
days after the designated DFAS official
has approved the involuntary allot-
ment.

(ii) Payments under this part shall
not be required more frequently than
once each month, and the designated
official shall not be required to vary
normal pay and disbursement cycles.

(iii) If the designated DFAS official
receives several applications on the
same member of a Military Service,
payments shall be satisfied on a first-
come, first-served basis.

(iv) Payments shall continue until
the judgment is satisfied or until can-
celed or suspended.

(A) DFAS shall collect the total judg-
ment, including interest when awarded
by the judgment. Within 30 days fol-
lowing collection of the amount of the
judgment, including interest as anno-
tated by the applicant in Section I of
DD Form 2654, the applicant may sub-
mit a final statement of interest that
accrued during the pay-off period. This
final statement of interest request
must be accompanied by a statement of
account showing how the applicant
computed the interest amount. DFAS
will collect this post-application inter-
est provided it is an amount owed pur-
suant to the judgment. DFAS shall not
accept any further interest requests.

(B) Interest or other costs associated
with the debt forming the basis for the
judgment, but not included as an
amount awarded by the judgment,
shall not be paid to applicants for in-
voluntary allotments.

(v) If the member is found not to be
entitled to money due from or payable
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4 See footnote 1 to § 113.3(b).

1 Copies may be obtained, at cost, from the
National Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.

by the Military Services, the des-
ignated official shall return the appli-
cation and advise the applicant that no
money is due from or payable by the
Military Service to the member. When
it appears that pay subject to an invol-
untary allotment is exhausted tempo-
rarily or otherwise unavailable, the ap-
plicant shall be told why and for how
long that money is unavailable, if
known. Involuntary allotments shall
be canceled on or before the date a
member retires, is discharged, or is re-
leased from active duty. The des-
ignated DFAS official shall notify the
applicant of the reason for cancella-
tion.

(vi) Upon receiving notice from an
applicant that a judgment upon which
an involuntary allotment is based has
been satisfied, vacated, modified, or set
aside, the designated DFAS official
shall promptly adjust or discontinue
the involuntary allotment.

(vii) The Under Secretary of Defense
(Comptroller) may, in DoD 7000.14–R 4

Volume 7, Part A, designate the pri-
ority to be given to involuntary allot-
ments pursuant to 32 CFR part 112 and
this part, among the deductions and
collections taken from a member’s pay,
except that they may not give prece-
dence over deductions required to ar-
rive at a member’s disposable pay for
garnishments or involuntary allot-
ments authorized by statute for ali-
mony and child support payments. In
the absence of a contrary designation
by the Comptroller, all other lawful de-
ductions (except voluntary allotments
by the member) and collections shall
take precedence over these involuntary
allotments.

APPENDIX A TO PART 113—CERTIFICATE
OF COMPLIANCE

I certify that the (Name of Creditor) upon
extending credit

to llllllllllllllllllllll

on llllllllllllllllllllll

(Date)

complied with the full disclosure require-
ments of the Truth-in-Lending Act and Reg-
ulation Z, and the Fair Debt Collection Prac-
tices Act (or the laws and regulations of
State of llllllllll), and that the
attached statement is a true copy of the gen-

eral and specific disclosures provided the ob-
ligor as required by law.

I further certify that the Standards of
Fairness set forth in DoD Directive 1344.9 1

have been applied to the consumer credit
transaction to which this form refers. (If the
unpaid balance has been adjusted as a con-
sequence, the specific adjustments in the fi-
nance charge and the annual percentage rate
should be set forth below.)
llllllllllllllllllllllll

(Adjustments)
llllllllllllllllllllllll

llllllllllllllllllllllll

llllllllllllllllllllllll

(Date of Certification) lllllllllll

llllllllllllllllllllllll

(Signature of Creditor or Authorized Rep-
resentative)
llllllllllllllllllllllll

(Street)

llllllllllllllllllllllll

(City, State and Zip Code)

APPENDIX B TO PART 113—STANDARDS
OF FAIRNESS

1. No finance charge contracted for, made,
or received under any contract shall be in ex-
cess of the charge that could be made for
such contract under the law of the place in
which the contract is signed in the United
States by the military member.

a. In the event a contract is signed with a
U.S. company in a foreign country, the low-
est interest rate of the State or States in
which the company is chartered or does busi-
ness shall apply.

b. However, interest rates and service
charges applicable to overseas military
banking facilities shall be as established by
the Department of Defense.

2. No contract or loan agreement shall pro-
vide for an attorney’s fee in the event of de-
fault unless suit is filed, in which event the
fee provided in the contract shall not exceed
20 percent of the obligation found due. No at-
torney fees shall be authorized if the attor-
ney is a salaried employee of the holder.

3. In loan transactions, defenses that the
debtor may have against the original lender
or its agent shall be good against any subse-
quent holder of the obligation. In credit
transactions, defenses against the seller or
its agent shall be good against any subse-
quent holder of the obligation, provided that
the holder had actual knowledge of the de-
fense or under conditions where reasonable
inquiry would have apprised the holder of
this fact.
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4. The military member shall have the
right to remove any security for the obliga-
tion beyond State or national boundaries if
the military member or family moves be-
yond such boundaries under military orders
and notifies the creditor, in advance of the
removal, of the new address where the secu-
rity will be located. Removal of the security
shall not accelerate payment of the obliga-
tion.

5. No late charge shall be made in excess of
5 percent of the late payment, or $5.00,
whichever is the lesser amount, or as pro-
vided by law or applicable regulatory agency
determination. Only one late charge may be
made for any tardy installment. Late
charges shall not be levied where an allot-
ment has been timely filed, but payment of
the allotment has been delayed. Late charges
by overseas banking facilities are a matter
of contract with the Department of Defense.

6. The obligation may be paid in full at any
time or through accelerated payments of any
amount. There shall be no penalty for pre-
payment. In the event of prepayment, that
portion of the finance charges that has in-
ured to the benefit of the seller or creditor
shall be prorated on the basis of the charges
that would have been ratably payable had fi-
nance charges been calculated and payable
as equal periodic payments over the terms of
the contract, and only the prorated amount
to the date of prepayment shall be due. As an
alternative, the ‘‘Rule of 78’’ may be applied.

7. If a charge is made for loan insurance
protection, it must be evidenced by delivery

of a policy or certificate of insurance to the
military member within 30 days.

8. If the loan or contract agreement pro-
vides for payments in installation, each pay-
ment, other than the down payment, shall be
in equal or substantially equal amounts, and
installments shall be successive and of equal
or substantially equal duration.

9. If the security for the debt is repossessed
and sold in order to satisfy or reduce the
debt, the repossession and resale shall be
governed by the laws of the State in which
the security is requested.

10. A contract for personal goods and serv-
ices may be terminated at any time before
delivery of the goods or services without
charge to the purchaser. However, if goods
made to the special order of the purchaser
result in preproduction costs, or require
preparation for delivery, such additional
costs shall be listed in the order form or con-
tract.

a. No termination charge shall be made in
excess of this amount. Contracts for delivery
at future intervals may be terminated as to
the undelivered portion.

b. The purchaser shall be chargeable only
for that proportion of the total cost that the
goods or services delivered bear to the total
goods called for by the contract. (This is in
addition to the right to rescind certain cred-
it transactions involving a security interest
in real estate provided by the Truth in Lend-
ing Act (15 U.S.C. 1601 note, 1601–1614, 1631–
1646, 1661–1665a, 1666–1666j, and 1667–1667e) and
Federal Reserve Board Regulation Z (12 CFR
226)).
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