Merit Systems Protection Board

§ 1201.172

(1) Concur in the decision of the
Board; or
(2) Issue in writing and forward to
the Board for its action under § 1201.162
of this subpart another decision, which
differs from the decision of the Board
to the extent that the Commission
finds that, as a matter of law:
(i) The decision of the Board constitutes an incorrect interpretation of
any provision of any law, rule, regulation, or policy directive related to prohibited discrimination; or
(ii) The evidence in the record as a
whole does not support the decision involving that provision.
(d) Transmittal of record. The Board
will transmit a copy of its record to
the Commission upon request.
(e) Development of additional evidence.
When asked by the Commission to do
so, the Board or a judge will develop
additional evidence necessary to supplement the record. This action will be
completed within a period that will
permit the Commission to make its decision within the statutory 60-day time
limit referred to in paragraph (c) of
this section. The Board or the judge
may schedule additional proceedings if
necessary in order to comply with the
Commission’s request.
(f) Commission concurrence in Board
decision. If the Commission concurs in
the decision of the Board under 5
U.S.C. 7702(b)(3)(A), the appellant may
file suit in an appropriate United
States district court.

the decision that it determines are appropriate.
(b) Judicial review. If the Board concurs in or adopts the decision of the
Commission under paragraph (a)(1) of
this section, the decision of the Board
is a judicially reviewable action.
SPECIAL PANEL
§ 1201.171 Referral of case to Special
Panel.
If the Board reaffirms its decision
under § 1201.162(a)(2) of this part with or
without modification, it will certify
the matter immediately to a Special
Panel established under 5 U.S.C.
7702(d). Upon certification, the Board,
within 5 days (excluding Saturdays,
Sundays, and Federal holidays), will
transmit the administrative record in
the proceeding to the Chairman of the
Special Panel and to the Commission.
That record will include the following:
(a) The factual record compiled under
this section, which will include a transcript of any hearing;
(b) The decisions issued by the Board
and the Commission under 5 U.S.C.
7702; and
(c) A transcript of oral arguments
made, or legal briefs filed, before the
Board or the Commission.
§ 1201.172 Organization
of
Special
Panel; designation of members.
(a) A Special Panel is composed of:
(1) A Chairman, appointed by the
President with the advice and consent
of the Senate, whose term is six (6)
years;
(2) One member of the Board, designated by the Chairman of the Board
each time a Panel is convened;
(3) One member of the Commission,
designated by the Chairman of the
Commission each time a Panel is convened.
(b) Designation of Special Panel members—(1) Time of designation. Within 5
days of certification of a case to a Special Panel, the Chairman of Board and
the Chairman of the Commission each
will designate one member from his or
her agency to serve on the Special
Panel.
(2) Manner of designation. Letters designating the Panel members will be
served on the Chairman of the Panel
and on the parties to the appeal.

§ 1201.162 Board action on the Commission decision; judicial review.
(a) Board decision. Within 30 days
after receipt of a decision of the Commission issued under 1201.161(c)(2), the
Board shall consider the decision and:
(1) Concur and adopt in whole the decision of the Commission; or
(2) To the extent that the Board finds
that, as a matter of law:
(i) The Commission decision is based
on an incorrect interpretation of any
provision of any civil service law, rule,
regulation, or policy directive, or
(ii) The evidence in the record as a
whole does not support the Commission
decision involving that provision, it
may reaffirm the decision of the Board.
In doing so, it may make revisions in
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