§ 763.99

40 CFR Ch. I (7–1–01 Edition)

(ii) Specify to the State the facts
that underlie the belief of inadequacy.
(3) If EPA finds, on the basis of information submitted by the State at the
conference, that deficiencies did not
exist or were corrected by the State, no
further action is required.
(4) Where EPA finds that deficiencies
in the State program exist, a plan to
correct the deficiencies shall be negotiated between the State and EPA. The
plan shall detail the deficiencies found
in the State program, specify the steps
the State has taken or will take to
remedy the deficiencies, and establish
a schedule for each remedial action to
be initiated.
(j) Rescission. (1) If the State fails to
meet with EPA or fails to correct deficiencies raised at the informal conference, EPA will deliver to the Governor of the State and a responsible official in the lead agency a written notice of its intent to rescind, in whole or
part, the waiver.
(2) EPA will issue for publication in
the FEDERAL REGISTER a notice that
announces the rescission of the waiver,
describes those aspects of the State’s
program determined to be inadequate,
and specifies the facts that underlie
the findings of inadequacy.
§ 763.99 Exclusions.
(a) A local education agency shall
not be required to perform an inspection under § 763.85(a) in any sampling
area as defined in 40 CFR 763.103 or homogeneous area of a school building
where:
(1) An accredited inspector has determined that, based on sampling records,
friable ACBM was identified in that homogeneous or sampling area during an
inspection conducted before December
14, 1987. The inspector shall sign and
date a statement to that effect with his
or her State of accreditation and if applicable, accreditation number and,
within 30 days after such determination, submit a copy of the statement to
the person designated under § 763.84 for
inclusion in the management plan.
However, an accredited inspector shall
assess the friable ACBM under § 763.88.
(2) An accredited inspector has determined that, based on sampling records,
nonfriable ACBM was identified in that
homogeneous or sampling area during

an inspection conducted before December 14, 1987. The inspector shall sign
and date a statement to that effect
with his or her State of accreditation
and if applicable, accreditation number
and, within 30 days after such determination, submit a copy of the statement to the person designated under
§ 763.84 for inclusion in the management plan. However, an accredited inspector shall identify whether material
that was nonfriable has become friable
since that previous inspection and
shall assess the newly-friable ACBM
under § 763.88.
(3) Based on sampling records and inspection records, an accredited inspector has determined that no ACBM is
present in the homogeneous or sampling area and the records show that
the area was sampled, before December
14, 1987 in substantial compliance with
§ 763.85(a), which for purposes of this
section means in a random manner and
with a sufficient number of samples to
reasonably ensure that the area is not
ACBM.
(i) The accredited inspector shall
sign and date a statement, with his or
her State of accreditation and if applicable, accreditation number that the
homogeneous or sampling area determined not to be ACBM was sampled in
substantial compliance with § 763.85(a).
(ii) Within 30 days after the inspector’s determination, the local education agency shall submit a copy of
the inspector’s statement to the EPA
Regional Office and shall include the
statement in the management plan for
that school.
(4) The lead agency responsible for
asbestos inspection in a State that has
been granted a waiver from § 763.85(a)
has determined that, based on sampling records and inspection records,
no ACBM is present in the homogeneous or sampling area and the
records show that the area was sampled before December 14, 1987, in substantial compliance with § 763.85(a).
Such determination shall be included
in the management plan for that
school.
(5) An accredited inspector has determined that, based on records of an inspection conducted before December 14,
1987, suspected ACBM identified in that
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homogeneous or sampling area is assumed to be ACM. The inspector shall
sign and date a statement to that effect, with his or her State of accreditation and if applicable, accreditation
number and, within 30 days of such determination, submit a copy of the
statement to the person designated
under § 763.84 for inclusion in the management plan. However, an accredited
inspector shall identify whether material that was nonfriable suspected
ACBM assumed to be ACM has become
friable since the previous inspection
and shall assess the newly friable material and previously identified friable
suspected ACBM assumed to be ACM
under § 763.88.
(6) Based on inspection records and
contractor and clearance records, an
accredited inspector has determined
that no ACBM is present in the homogeneous or sampling area where asbestos removal operations have been conducted before December 14, 1987, and
shall sign and date a statement to that
effect and include his or her State of
accreditation and, if applicable, accreditation number. The local education
agency shall submit a copy of the
statement to the EPA Regional Office
and shall include the statement in the
management plan for that school.
(7) An architect or project engineer
responsible for the construction of a
new school building built after October
12, 1988, or an accredited inspector
signs a statement that no ACBM was
specified as a building material in any
construction document for the building, or, to the best of his or her knowledge, no ACBM was used as a building
material in the building. The local education agency shall submit a copy of
the signed statement of the architect,
project engineer, or accredited inspector to the EPA Regional Office and
shall include the statement in the
management plan for that school.
(b) The exclusion, under paragraphs
(a) (1) through (4) of this section, from
conducting
the
inspection
under
§ 763.85(a) shall apply only to homogeneous or sampling areas of a school
building that were inspected and sampled before October 17, 1987. The local
education agency shall conduct an inspection under § 763.85(a) of all areas inspected before October 17, 1987, that

were not sampled or were not assumed
to be ACM.
(c) If ACBM is subsequently found in
a homogeneous or sampling area of a
local education agency that had been
identified as receiving an exclusion by
an accredited inspector under paragraphs (a) (3), (4), (5) of this section, or
an architect, project engineer or accredited inspector under paragraph
(a)(7) of this section, the local education agency shall have 180 days following the date of identification of
ACBM to comply with this subpart E.
APPENDIX A TO SUBPART E—INTERIM
TRANSMISSION ELECTRON MICROSCOPY ANALYTICAL METHODS—MANDATORY AND NONMANDATORY—AND
MANDATORY SECTION TO DETERMINE
COMPLETION OF RESPONSE ACTIONS
I. Introduction
The following appendix contains three
units. The first unit is the mandatory transmission electron microscopy (TEM) method
which all laboratories must follow; it is the
minimum requirement for analysis of air
samples for asbestos by TEM. The mandatory method contains the essential elements
of the TEM method. The second unit contains the complete non-mandatory method.
The non-mandatory method supplements the
mandatory method by including additional
steps to improve the analysis. EPA recommends that the non-mandatory method be
employed for analyzing air filters; however,
the laboratory may choose to employ the
mandatory method. The non-mandatory
method contains the same minimum requirements as are outlined in the mandatory
method. Hence, laboratories may choose either of the two methods for analyzing air
samples by TEM.
The final unit of this Appendix A to subpart E defines the steps which must be taken
to determine completion of response actions.
This unit is mandatory.
II. Mandatory Transmission Electron
Microscopy Method
A. Definitions of Terms
1. Analytical sensitivity—Airborne asbestos
concentration represented by each fiber
counted under the electron microscope. It is
determined by the air volume collected and
the proportion of the filter examined. This
method requires that the analytical sensitivity be no greater than 0.005 structures/
cm3.
2. Asbestiform—A specific type of mineral
fibrosity in which the fibers and fibrils possess high tensile strength and flexibility.
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