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work for, on material or goods fur-
nished by that person, and are required 
to return the finished product to that 
person (or another person whom he or 
she designates), you are an employee. 

(e) Traveling or city salesman. The 
main activity of a traveling or city 
salesman is taking orders for merchan-
dise for another person or firm. The 
salesman gets orders from wholesalers, 
retailers, contractors, or operators of 
hotels, restaurants or other firms 
whose main business is furnishing food 
or lodging or both. The salesman sells 
merchandise to others for resale or for 
use in their own business. We consider 
you a traveling or city salesman if 
most of your work is done for a single 
person or firm even though you have 
incidental sideline sales activities. 
However, you are not an employee 
under this paragraph as to those side-
line sales. If you take orders for a num-
ber of persons or firms as a multiple line 
salesman, you are not a traveling or 
city salesman.

§ 404.1009 Who is an employer. 

A person is an employer if he or she 
employs at least one employee. Some-
times it is not clear who a worker’s 
employer is, since the employer does 
not always pay the worker’s wages. 
When there is a question about who the 
employer is, we use the common-law 
rules to identify the employer (see 
§ 404.1007).

§ 404.1010 Farm crew leader as em-
ployer. 

A farm crew leader furnishes workers 
to do agricultural labor for another 
person, usually a farm operator. If the 
crew leader pays the workers (the 
money can be the crew leader’s or the 
farm operator’s), the crew leader is 
deemed to be the employer of the work-
ers and is self-employed. However, the 
crew leader is not deemed the employer 
of the workers if there is a written 
agreement between the crew leader and 
the farm operator naming the crew 
leader as an employee. If the crew lead-
er does not have this agreement and 
does not pay the workers, we use the 
common-law rules to determine the 
crew leader’s status.

WORK EXCLUDED FROM EMPLOYMENT

§ 404.1012 Work excluded from em-
ployment. 

Certain kinds of work performed by 
an employee are excluded from employ-
ment. They are described in §§ 404.1014 
through 404.1038 and are exceptions to 
the general rule in § 404.1004 on the 
kinds of work that are covered as em-
ployment. In general, if the work per-
formed by an employee is excluded 
from employment, the work is not cov-
ered under social security. However, 
certain kinds of work performed by an 
employee, even though excluded from 
employment, are covered as self-em-
ployment for social security purposes. 
In addition, if part of the work per-
formed by an employee for the same 
employer is included as employment 
and part is excluded from employment, 
all the work may be included or all 
may be excluded as described in 
§ 404.1013. 

[45 FR 20075, Mar. 27, 1980, as amended at 61 
FR 38365, July 24, 1996]

§ 404.1013 Included-excluded rule. 

(a) If part of your work for an em-
ployer during a pay period is covered as 
employment and part excluded, all of 
your work during that period is consid-
ered covered if at least one-half of your 
time in the pay period is in covered 
work. If you spend most of your time 
in a pay period doing work that is ex-
cluded, all of your work in that period 
is excluded. 

(b) A pay period is the period for 
which your employer ordinarily pays 
you. It cannot be more than 31 con-
secutive days. If the actual period is 
not always the same, your usual pay 
period will be used for applying the in-
cluded-excluded rule. 

(c) The included-excluded rule does 
not apply and your covered work will 
be counted if— 

(1) Part of your work is covered by 
the Railroad Retirement Tax Act and 
part by the Social Security Act; or 

(2) You have no usual pay period of 31 
consecutive days or less, or you have 
separate pay periods for covered and 
excluded work.
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