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disregard the services you perform as a
volunteer in applying any of the sub-
stantial gainful activity tests discussed
in paragraph (b)(6) of this section. This
exclusion from the substantial gainful
activity provisions will apply only if
you are a volunteer in a program ex-
plicitly mentioned in the Domestic
Volunteer Service Act of 1973 or the
Small Business Act. Programs explic-
itly mentioned in those Acts include
Volunteers in Service to America, Uni-
versity Year for ACTION, Special Vol-
unteer Programs, Retired Senior Vol-
unteer Program, Foster Grandparent
Program, Service Corps of Retired Ex-
ecutives, and Active Corps of Execu-
tives. We will not exclude under this
paragraph, volunteer work you perform
in other programs or any nonvolunteer
work you may perform, including non-
volunteer work under one of the speci-
fied programs. For civilians in certain
government-sponsored job training and
employment programs, we evaluate the
work activity on a case-by-case basis
under the substantial gainful activity
earnings test. In programs such as
these, subsidies often occur. We will
subtract the value of any subsidy and
use the remainder to determine if you
have done substantial gainful activity.
See paragraphs (a)(2)-(3) of this section.

[46 FR 4869, Jan. 19, 1981, as amended at 48
FR 21936, May 16, 1983; 49 FR 22272, May 29,
1984; 54 FR 53605, Dec. 29, 1989; 64 FR 18570,
Apr. 15, 1999; 64 FR 22903, Apr. 28, 1999; 65 FR
42783, July 11, 2000; 65 FR 82910, Dec. 29, 2000]

§404.1574a When and how we will av-
erage your earnings.

(a) If your work as an employee or as
a self-employed person was continuous
without significant change in work
patterns or earnings, and there has
been no change in the substantial gain-
ful activity earnings levels, we will av-
erage your earnings over the entire pe-
riod of work requiring evaluation to
determine if you have done substantial
gainful activity. See §404.1592a for in-
formation on the reentitlement period.

(b) If you work over a period of time
during which the substantial gainful
activity earnings levels change, we will
average your earnings separately for
each period in which a different sub-
stantial gainful activity earnings level
applies.

§404.1574a

(c) If there is a significant change in
your work pattern or earnings during
the period of work requiring evalua-
tion, we will average your earnings
over each separate period of work to
determine if any of your work efforts
were substantial gainful activity.

(d) We will not average your earnings
in determining whether benefits should
be paid for any month(s) during or
after the reentitlement period that oc-
curs after the month disability has
been determined to have ceased be-
cause of the performance of substantial
gainful activity. See §404.1592a for in-
formation on the reentitlement period.
The following examples illustrate what
we mean by a significant change in the
work pattern of an employee and when
we will average and will not average
earnings.

Example 1: Mrs. H. began receiving dis-
ability insurance benefits in March 1993. In
January 1995 she began selling magazines by
telephone solicitation, expending a min-
imum of time, for which she received $225
monthly. As a result, Mrs. H. used up her
trial work period during the months of Janu-
ary 1995 through September 1995. After the
trial work period ended, we determined that
Mrs. H. had not engaged in substantial gain-
ful activity during her trial work period. Her
reentitlement period began October 1995. In
December 1995, Mrs. H. discontinued her tele-
phone solicitation work to take a course in
secretarial skills. In January 1997, she began
work as a part-time temporary secretary in
a banking firm. Mrs. H. worked 20 hours a
week, without any subsidy or impairment-re-
lated work expenses, at beginner rates. She
earned $285 per month in January 1997 and
February 1997. In March 1997 she had in-
creased her secretarial skills to journeyman
level and was assigned as a part-time private
secretary to one of the vice presidents of the
banking firm. Mrs. H.’s earnings increased to
$525 per month effective March 1997. We de-
termined that Mrs. H. was engaging in sub-
stantial gainful activity beginning March
1997 and that her disability ceased that
month, the first month of substantial gainful
activity after the end of the trial work pe-
riod. Mrs. H. is due payment for March 1997,
the month of cessation, and the following 2
months (April 1997 and May 1997) because dis-
ability benefits terminate the third month
following the earliest month in which she
performed substantial gainful activity. We
did not average earnings for the period Janu-
ary 1997 and February 1997 with the period
beginning March 1997 because there was a
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significant change in earnings and work ac-
tivity beginning March 1997. Thus, the earn-
ings of January 1997 and February 1997 could
not be averaged with those of March 1997 to
reduce March 1997 earnings below the sub-
stantial gainful activity level. After we de-
termine that Mrs. H.’s disability had ceased
because of her performance of substantial
gainful activity, we cannot average her earn-
ings to determine whether she is due pay-
ment for any month during or after the re-
entitlement period. Beginning June 1997, the
third month following the cessation month,
we would evaluate all of Mrs. H.’s work ac-
tivity on a month-by-month basis (see
§404.1592a(a)).

Example 2: Ms. M. began receiving dis-
ability insurance benefits in March 1992. In
January 1995, she began selling cable tele-
vision subscriptions by telephone solicita-
tion, expending a minimum of time, for
which she received $275 monthly. Ms. M. did
not work in June 1995, and she resumed sell-
ing cable television subscriptions beginning
July 1995. In this way, Ms. M. used up her 9-
month trial work period during the months
of January 1995 through May 1995 and July
1995 through October 1995. After Ms. M.’s
trial work period ended, we determined that
she had not engaged in substantial gainful
activity during her trial work period. Ms.
M.’s reentitlement period began November
1995. In December 1995, Ms. M. discontinued
her telephone solicitation work to take a
course in secretarial skills. In January 1997,
she began work as a part-time temporary
secretary in an accounting firm. Ms. M.
worked, without any subsidy or impairment-
related work expenses, at beginner rates. She
earned $460 in January 1997, $420 in February
1997, and $510 in March 1997. In April 1997, she
had increased her secretarial skills to jour-
neyman level, and she was assigned as a
part-time private secretary to one of the vice
presidents of the firm. Ms. M.’s earnings in-
creased to $860 per month effective April
1997. We determined that Ms. M. was engag-
ing in substantial gainful activity beginning
April 1997 and that her disability ceased that
month, the first month of substantial gainful
activity after the end of the trial work pe-
riod. She is due payment for April 1997, May
1997 and June 1997, because disability bene-
fits terminate the third month following the
earliest month in which she performs sub-
stantial gainful activity (the month of ces-
sation). We averaged her earnings for the pe-
riod January 1997 through March 1997 and de-
termined them to be about $467 per month
for that period. We did not average earnings
for the period January 1997 through March
1997 with earnings for the period beginning
April 1997 because there was a significant
change in work activity and earnings begin-
ning April 1997. Therefore, we found that the
earnings for January 1997 through March 1997
were under the substantial gainful activity
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level. After we determine that Ms M.’s dis-
ability has ceased because she performed
substantial gainful activity, we cannot aver-
age her earnings in determining whether she
is due payment for any month during or
after the reentitlement period. In this exam-
ple, beginning July 1997, the third month fol-
lowing the month of cessation, we would
evaluate all of Ms. M.’s work activity on a
month-by-month basis (see §404.1592a(a)).

[656 FR 42784, July 11, 2000]

§404.1575 Evaluation guides if you are
self-employed.

(a) If you are a self-employed person. If
you are working or have worked as a
self-employed person, we will use the
provisions in paragraphs (a) through
(d) of this section that are relevant to
your work activity. We will use these
provisions whenever they are appro-
priate, whether in connection with
your application for disability benefits
(when we make an initial determina-
tion on your application and through-
out any appeals you may request),
after you have become entitled to a pe-
riod of disability or to disability bene-
fits, or both. We will consider your ac-
tivities and their value to your busi-
ness to decide whether you have en-
gaged in substantial gainful activity if
you are self-employed. We will not con-
sider your income alone because the
amount of income you actually receive
may depend on a number of different
factors, such as capital investment and
profit-sharing agreements. We will gen-
erally consider work that you were
forced to stop or reduce to below sub-
stantial gainful activity after 6 months
or less because of your impairment as
an unsuccessful work attempt. See
paragraph (d) of this section. We will
evaluate your work activity based on
the value of your services to the busi-
ness regardless of whether you receive
an immediate income for your services.
We determine whether you have en-
gaged in substantial gainful activity by
applying three tests. If you have not
engaged in substantial gainful activity
under test one, then we will consider
tests two and three. The tests are as
follows:

(1) Test One: You have engaged in
substantial gainful activity if you
render services that are significant to
the operation of the business and re-
ceive a substantial income from the
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