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we plan to name a representative payee
and who that payee will be. We also
ask the person to contact us if he or
she objects to either proposed action. If
he or she objects to either proposed ac-
tion, the person may—

(1) Review the evidence upon which
the proposed actions will be based; and

(2) Submit any additional evidence
regarding the proposed actions.

(b) If the person objects to the pro-
posed actions, we will review our pro-
posed determinations and consider any
additional information given to us. We
will then issue our determinations. If
the person is dissatisfied with either
determination, he or she may request a
reconsideration.

(c) If the person does not object to
the proposed actions, we will issue our
determinations. If the person is dissat-
isfied with either determination, he or
she may request a reconsideration.

[47 FR 30472, July 14, 1982; 47 FR 32936, July
30, 1982]

§404.2035 Responsibilities of a rep-
resentative payee.

A representative payee has a respon-
sibility to—

(a) Use the payments he or she re-
ceives only for the use and benefit of
the beneficiary in a manner and for the
purposes he or she determines, under
the guidelines in this subpart, to be in
the best interests of the beneficiary;

(b) Notify us of any event that will
affect the amount of benefits the bene-
ficiary receives or the right of the ben-
eficiary to receive benefits;

(c) Submit to us, upon our request, a
written report accounting for the bene-
fits received; and

(d) Notify us of any change in his or
her circumstances that would affect
performance of the payee responsibil-
ities.

§404.2040 Use of benefit payments.

(a) Current maintenance. (1) We will
consider that payments we certify to a
representative payee have been used
for the use and benefit of the bene-
ficiary if they are used for the bene-
ficiary’s current maintenance. Current
maintenance includes cost incurred in
obtaining food, shelter, clothing, med-
ical care, and personal comfort items.
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Example: An aged beneficiary is entitled to
a monthly Social Security benefit of $400.
Her son, who is her payee, disburses her ben-
efits in the following manner:

Rent and utilities .....c..ccooveiiiiiiiininnn. $200
Medical .............. . 25
Food ............... 60
Clothing (coat) 55
Savings ........... 30
Miscellaneous 30

The above expenditures would represent
proper disbursements on behalf of the bene-
ficiary.

(2) Notwithstanding the provisions of
paragraph (a)(1) of this section, if a
beneficiary is a member of an Aid to
Families With Dependent Children
(AFDC) assistance unit, we do not con-
sider it inappropriate for a representa-
tive payee to make the benefit pay-
ments available to the AFDC assist-
ance unit.

(b) Institutional care. If a beneficiary
is receiving care in a Federal, State, or
private institution because of mental
or physical incapacity, current mainte-
nance includes the customary charges
made by the institution, as well as ex-
penditures for those items which will
aid in the beneficiary’s recovery or re-
lease from the institution or expenses
for personal needs which will improve
the beneficiary’s conditions while in
the institution.

Example: An institutionalized beneficiary
is entitled to a monthly Social Security ben-
efit of $320. The institution charges $700 a
month for room and board. The beneficiary’s
brother, who is the payee, learns the bene-
ficiary needs new shoes and does not have
any funds to purchase miscellaneous items
at the institution’s canteen.

The payee takes his brother to town and
buys him a pair of shoes for $29. He also
takes the beneficiary to see a movie which
costs $3. When they return to the institution,
the payee gives his brother $3 to be used at
the canteen.

Although the payee normally withholds
only $25 a month from Social Security ben-
efit for the beneficiary’s personal needs, this
month the payee deducted the above expend-
itures and paid the institution $10 less than
he usually pays.

The above expenditures represent what we
would consider to be proper expenditures for
current maintenance.

(c) Support of legal dependents. If the
current maintenance needs of the bene-
ficiary are met, the payee may use part
of the payments for the support of the
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beneficiary’s legally dependent spouse,
child, and/or parent.

Example: A disabled beneficiary receives a
Veterans Administration (VA) benefit of $325
and a Social Security benefit of $525. The
beneficiary resides in a VA hospital and his
VA benefits are sufficient to provide for all
of his needs; i.e., cost of care and personal
needs. The beneficiary’s legal dependents—
his wife and two children—have a total in-
come of $250 per month in Social Security
benefits. However, they have expenses of ap-
proximately $450 per month.

Because the VA benefits are sufficient to
meet the beneficiary’s needs, it would be ap-
propriate to use part of his Social Security
benefits to support his dependents.

(d) Claims of creditors. A payee may
not be required to use benefit pay-
ments to satisfy a debt of the bene-
ficiary, if the debt arose prior to the
first month for which payments are
certified to a payee. If the debt arose
prior to this time, a payee may satisfy
it only if the current and reasonably
foreseeable needs of the beneficiary are
met.

Example: A retroactive Social Security
check in the amount of $1,640, representing
benefits due for July 1980 through January
1981, was issued on behalf of the beneficiary
to the beneficiary’s aunt who is the rep-
resentative payee. The check was certified in
February 1981.

The nursing home, where the beneficiary
resides, submitted a bill for $1,139 to the
payee for maintenance expenses the bene-
ficiary incurred during the period from June
1980 through November 1980. (Maintenance
charges for December 1980 through February
1981 had previously been paid.)

Because the benefits were not required for
the beneficiary’s current maintenance, the
payee had previously saved over $500 for the
beneficiary and the beneficiary had no fore-
seeable needs which would require large dis-
bursements, the expenditure for the mainte-
nance charges would be consistent with our
guidelines.

[47 FR 30472, July 14, 1982, as amended at 54
FR 35483, Aug. 28, 1989]

§404.2040a Compensation for qualified
organizations serving as represent-
ative payees.

(a) General. A community-based, non-
profit social service agency which
meets the requirements set out in
paragraph (b) of this section may re-
quest our authorization to collect a
monthly fee from a beneficiary for pro-
viding representative payee services.

§404.2040a

(b) Organizations that may request com-
pensation. We will authorize an organi-
zation to collect a fee if all the fol-
lowing requirements are met.

(1) It is community-based, i.e., serves
or represents one or more neighbor-
hoods, city or county locales and is lo-
cated within its service area.

(2) It is a nonprofit social service or-
ganization founded for religious, chari-
table or social welfare purposes and is
tax exempt under section 501(c) of the
Internal Revenue Code.

(3) It is bonded or licensed in the
State in which it serves as representa-
tive payee.

(4) It regularly provides representa-
tive payee services concurrently to at
least five beneficiaries. An organiza-
tion which has received our authoriza-
tion to collect a fee for representative
payee services, but is temporarily not a
payee for at least five beneficiaries,
may request our approval to continue
to collect fees.

(6) It was in existence on October 1,
1988.

(6) It is not a creditor of the bene-
ficiary. See paragraph (c¢) of this sec-
tion for exceptions to this requirement.

(c) Creditor relationship. If an organi-
zation has a creditor relationship with
a beneficiary, we may, on a case-by-
case basis, authorize the organization
to collect a fee for payee services not-
withstanding this relationship. To pro-
vide this authorization, we will review
all of the evidence submitted by the or-
ganization and authorize collection of
a fee when:

(1) The services provided by the orga-
nization help to meet the current needs
of the beneficiary; and

(2) The amount the organization
charges the beneficiary for these serv-
ices is commensurate with the bene-
ficiary’s ability to pay.

(d) Authorication process. (1) An orga-
nization must request in writing and
receive an authorization from us before
it may collect a fee.

(2) An organization seeking author-
ization to collect a fee must also give
us evidence to show that it is qualified,
pursuant to paragraphs (b) and (c) of
this section, to collect a fee.

(3) If the evidence provided to us by
the organization shows that the re-
quirements of this section are met, we
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