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Subpart A—Administrative Collec-
tion, Compromise, Termi-
nation and Referral of Claims

AUTHORITY: 31 U.S.C. 3711.

SOURCE: 32 FR 452, Jan. 17, 1967, unless oth-
erwise noted.

§5.1 Authority.

The regulations of this part are
issued under section 3 of the Federal
Claims Collection Act of 1966, Pub. L.
89-508, 80 Stat. 308, 309, and in con-
formity with the Joint Regulations
issued under that Act by the General
Accounting Office and the Department
of Justice prescribing standards for ad-
ministrative collection, compromise,
termination of agency collection ac-
tion, and referral to the General Ac-
counting Office and to the Department
of Justice for litigation, of civil claims
by the Government for money or prop-
erty, 4 CFR Chapter II.

§5.2 Incorporation by
scope.

reference;

The regulations of this part incor-
porate by this reference all provisions
of the Joint Regulations of the General
Accounting Office and the Department
of Justice, and supplement those regu-
lations by the prescription of proce-
dures and directives necessary and ap-
propriate for Treasury operations. The
Joint Regulations and this part do not
apply to tax claims nor to any claim as
to which there is an indication of fraud
or misrepresentation, as described in
§101.3 of the Joint Regulations, unless
returned by the Justice Department to
the Treasury Department for handling.

§5.3 Designation.

The heads of bureaus and offices and
their delegates are designated as des-
ignees of the Secretary of the Treasury
authorized to perform all the duties for
which the Secretary is responsible
under the foregoing Act and Joint Reg-
ulations: Provided, however, That no
compromise of a claim shall be effected
or collection action terminated, except
upon the recommendation of the Gen-
eral Counsel, the Chief Counsel of the
bureau or office concerned, or the des-
ignee of either. Notwithstanding the
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foregoing proviso, no such rec-
ommendation shall be required with re-
spect to the termination of collection
activity on any claim in which the un-
paid amount of the debt is $300 or less.

(Sec. 3, 80 Stat. 309; 31 U.S.C. 951-953, 4 CFR
Chap. II; 31 U.S.C. 3711, 96 Stat. 971 (1982))

[34 FR 5159, Mar. 13, 1969, as amended at 49
FR 45579, Nov. 19, 1984]

§5.4 Application to other statutes.

(a) The authority of the Secretary of
the Treasury or the head of a bureau or
office within the Treasury Department
to compromise claims of the United
States shall be exercised with respect
to claims not exceeding $20,000, exclu-
sive of interest, in conformity with the
Federal Claims Collection Act, the
Joint Regulations thereunder, and this
part, except where standards are estab-
lished by other statutes or authorized
regulations issued pursuant thereto.

(b) The authority of the Secretary of
the Treasury or the head of a bureau or
office within the Treasury Department
to remit or mitigate a fine, penalty or
forfeiture shall be exercised in accord-
ance with the standards for remission
or mitigation established in the gov-
erning statute or in Departmental en-
forcement policies. In the absence of
such standards, the standards of the
Joint Regulations shall be followed to
the extent applicable.

Subpart B—Salary Offset

AUTHORITY: 5 U.S.C. 5514; 5 CFR part 550,
subpart K.

SOURCE: 52 FR 39514, Oct. 22, 1987, unless
otherwise noted.

§5.5 Purpose.

The purpose of the Debt Collection
Act of 1982, (Pub. L. 97-365), is to pro-
vide a comprehensive statutory ap-
proach to the collection of debts due
the Federal Government. These regula-
tions implement section 5 of the Act
which authorizes the collection of
debts owed by Federal employees to
the Federal Government by means of
salary offsets, except that no claim
may be collected by such means if out-
standing for more than 10 years after
the agency’s right to collect the debt
first accrued, unless facts material to
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the Government’s right to collect were
not known and could not reasonably
have been known by the official or offi-
cials who were charged with the re-
sponsibility for discovery and collec-
tion of such debts. These regulations
are consistent with the regulations on
salary offset published by the Office of
Personnel Management (OPM) on July
3, 1984, codified in Subpart K of part 550
of title 5 of the Code of Federal Regula-
tions.

§5.6 Scope.

(a) These regulations provide Depart-
mental procedures for the collection by
salary offset of a Federal employee’s
pay to satisfy certain debts owed the
Government.

(b) These regulations apply to collec-
tions by the Secretary of the Treasury
from:

(1) Federal employees who owe debts
to the Department; and

(2) Employees of the Department who
owe debts to other agencies.

(c) These regulations do not apply to
debts or claims arising under the Inter-
nal Revenue Code of 1954, as amended
(26 U.S.C. 1 et seq.); the Social Security
Act (42 U.S.C. 301 et seq.); the tariff
laws of the United States; or to any
case where collection of a debt by sal-
ary offset is explicitly provided for or
prohibited by another statute (e.g.,
travel advances in 5 U.S.C. 5705 and em-
ployee training expenses in 5 U.S.C.
4108).

(d) These regulations do not apply to
any adjustment to pay arising out of
an employee’s election of coverage or a
change in coverage under a Federal
benefits program requiring periodic de-
ductions from pay, if the amount to be
recovered was accumulated over four
pay periods or less.

(e) Nothing in these regulations pre-
cludes the compromise, suspension, or
termination of collection actions
where appropriate under the standards
implementing the Federal Claims Col-
lection Act (31 U.S.C. 3711 et seq., 4 CFR
parts 101-105, 38 CFR 1.1900 et seq.).

§5.7 Designation.

The heads of bureaus and offices and
their delegates are designated as des-
ignees of the Secretary of the Treasury
authorized to perform all the duties for

111



§5.8

which the Secretary is responsible
under the foregoing act and Office of
Personnel Management Regulations:
Provided, however, That no compromise
of a claim shall be effected or collec-
tion action terminated, except upon
the recommendation of the General
Counsel, the Chief Counsel of the bu-
reau or office concerned, or the des-
ignee of either. Notwithstanding the
foregoing provision, no such rec-
ommendation shall be required with re-
spect to the termination of collection
activity on any claim in which the un-
paid amount of the debt is $300 or less.

§5.8 Definitions.

As used in this part (except where
the context clearly indicates, or where
the term is otherwise defined elsewhere
in this part) the following definitions
shall apply:

(a) Agency means:

(1) An Executive Agency as defined
by section 105 of Title 5, United States
Code, including the U.S. Postal Service
and the U.S. Postal Rate Commission;

(2) A military department as defined
by section 102 of Title 5, United States
Code;

(3) An agency or court of the judicial
branch including a court as defined in
section 610 of Title 28, United States
Code, the District Court for the North-
ern Mariana Islands and the Judicial
Panel on Multidistrict Litigation;

(4) An agency of the legislative
branch, including the U.S. Senate and
the U.S. House of Representatives; and

(5) Other independent establishments
that are entities of the Federal Govern-
ment.

(b) Bureau Salary Offset Coordination
Officer means an official designated by
the head of each bureau who is respon-
sible for coordinating debt collection
activities for the bureau. The Sec-
retary shall designate a bureau salary
offset coordinator for the Depart-
mental offices.

(c) Certification means a written debt
claim form received from a creditor
agency which requests the paying
agency to offset the salary of an em-
ployee.

(d) Creditor agency means an agency
of the Federal Government to which
the debt is owed.
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(e) Debt or claim means money owed
by an employee of the Federal Govern-
ment to an agency of the Federal Gov-
ernment from sources which include
loans insured or guaranteed by the
United States and all other amounts
due the Government from fees, leases,
rents, royalties, services, sales of real
or personal property, overpayments,
penalties, damages, interests, fines and
forfeitures (except those arising under
the Uniform Code of Military Justice)
and all other similar sources.

(f) Department or Treasury Department
means the Departmental Offices of the
Department of the Treasury and each
bureau of the Department.

(g) Disposable pay means that part of
current basic pay, special pay, incen-
tive pay, retired pay, retainer pay, or,
in the case of an employee not entitled
to basic pay, other authorized pay re-
maining after the deduction of any
amount required by law to be withheld.
The Department shall allow the fol-
lowing deductions in determining dis-
posable pay subject to salary offset:

(1) Federal employment taxes;

(2) Amounts deducted for the U.S.
Soldiers’ and Airmen’s Home;

(3) Fines and forfeiture ordered by a
court martial or by a commanding offi-
cer;

(4) Federal, state or local income
taxes no greater than would be the case
if the employee claimed all dependents
to which he or she is entitled and such
additional amounts for which the em-
ployee presents evidence of a tax obli-
gation supporting the additional with-
holding;

(5) Health insurance premiums;

(6) Normal retirement contributions
(e.g., Civil Service Retirement deduc-
tions, Survivor Benefit Plan or Retired
Serviceman’s Family Protection Plan);
and

(7) Normal life insurance premiums,
exclusive of optional life insurance pre-
miums (e.g., Serviceman’s Group Life
Insurance and ‘‘basic’’ Federal Employ-
ee’s Group Life Insurance premiums).

(h) Employee means a current em-
ployee of the Treasury Department or
other agency, including a current
member of the Armed Forces or Re-
serve of the Armed Forces of the
United States.
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(i) Federal Claims Collection Stand-
ards, “‘FCCS,” jointly published by the
Department of Justice and the General
Accounting Office at 4 CFR 101.1 et seq.

(j) Hearing official means an indi-
vidual responsible for conducting any
hearing with respect to the existence
or amount of a debt claimed, and ren-
dering a decision on the basis of such
hearing. A hearing official may not be
under the supervision or control of the
Secretary of the Department of the
Treasury when Treasury is the creditor
agency.

(k) Paying agency means the agency
of the Federal Government which em-
ploys the individual who owes a debt to
an agency of the Federal Government.
In some cases, the Department may be
both the creditor and the paying agen-
cy.

(1) Notice of intent to offset or notice of
intent means a written notice from a
creditor agency to an employee which
alleges that the employee owes a debt
to the creditor agency and apprising
the employee of certain administrative
rights.

(m) Notice of salary offset means a
written notice from the paying agency
to an employee after a certification
has been issued by a creditor agency,
informing the employee that salary
offset will begin at the next officially
established pay interval.

(n) Payroll office means the payroll
office in the paying agency which is
primarily responsible for the payroll
records and the coordination of pay
matters with the appropriate personnel
office with respect to an employee.
Payroll office, with respect to the De-
partment of the Treasury means the
payroll offices of each bureau and the
Office of the Assistant Secretary of the
Treasury for Management for the De-
partmental Offices.

(o) Salary offset means an administra-
tive offset to collect a debt under 5
U.S.C. 5514 by deduction(s) at one or
more officially established pay inter-
vals from the current pay account of
an employee, without his or her con-
sent.

(p) Secretary means the Secretary of
the Treasury or his or her designee.

(aq) Waiver means the cancellation, re-
mission, forgiveness, or non-recovery
of a debt allegedly owed by an em-
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ployee to the Department or another
agency as permitted or required by b5
U.S.C. 5584 or 8346(b), 10 U.S.C. 2774, 32
U.S.C. 716, or any other law.

§5.9 Applicability of regulations.

These regulations are to be followed
in instances where:

(a) The Department is owed a debt by
an individual currently employed by
another agency;

(b) Where the Department is owed a
debt by an individual who is a current
employee of the Department; or

(c) Where the Department currently
employs an individual who owes a debt
to another Federal Agency. Upon re-
ceipt of proper certification from the
creditor agency, the Department will
offset the debtor-employee’s salary in
accordance with these regulations.

§5.10 Waiver requests and claims to
the General Accounting Office.

These regulations do not preclude an
employee from requesting waiver of an
overpayment under 5 U.S.C. 5584 or
8346(b), 10 U.S.C. 2774, 32 U.S.C. 716, or
in any way questioning the amount or
validity of a debt by submitting a sub-
sequent claim to the General Account-
ing Office in accordance with the pro-
cedures prescribed by the General Ac-
counting Office. These regulations also
do not preclude an employee from re-
questing a waiver pursuant to other
statutory provisions pertaining to the
particular debts being collected.

§5.11 Notice requirements before off-
set.

(a) Deductions under the authority of
5 U.S.C. 5514 shall not be made unless
the creditor agency provides the em-
ployee with written notice that he/she
owes a debt to the Federal Govern-
ment, a minimum of 30 calendar days
before salary offset is initiated. When
Treasury is the creditor agency this
notice of intent to offset an employee’s
salary shall be hand-delivered or sent
by certified mail to the most current
address that is available to the Depart-
ment and will state:

(1) That the Secretary has reviewed
the records relating to the claim and
has determined that a debt is owed, the
amount of the debt, and the facts giv-
ing rise to the debt;
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(2) The Secretary’s intention to col-
lect the debt by means of deduction
from the employee’s current disposable
pay account until the debt and all ac-
cumulated interest is paid in full;

(3) The amount, frequency, approxi-
mate beginning date, and duration of
the intended deductions;

(4) An explanation of the Depart-
ment’s policy concerning interest, pen-
alties and administrative costs includ-
ing a statement that such assessments
must be made unless excused in accord-
ance with the Federal Claims Collec-
tion Standards, 4 CFR 101.1 et seq.;

(5) The employee’s right to inspect
and copy all records of the Department
pertaining to the debt claimed or to re-
ceive copies of such records if personal
inspection is impractical;

(6) The right to a hearing conducted
by an impartial hearing official (an ad-
ministrative law judge, or alter-
natively, a hearing official not under
the supervision or control of the Sec-
retary) with respect to the existence
and amount of the debt claimed, or the
repayment schedule (i.e., the percent-
age of disposable pay to be deducted
each pay period), so long as a petition
is filed by the employee as prescribed
in §5.12;

(7) If not previously provided, the op-
portunity (under terms agreeable to
the Department) to establish a sched-
ule for the voluntary repayment of the
debt or to enter into a written agree-
ment to establish a schedule for repay-
ment of the debt in lieu of offset. The
agreement must be in writing, signed
by both the employee and the creditor
agency (4 CFR 102.2(e));

(8) The name, address and phone
number of an officer or employee of the
Department who may be contacted
concerning procedures for requesting a
hearing;

(9) The method and time period for
requesting a hearing;

(10) That the timely filing of a peti-
tion for a hearing on or before the fif-
teenth calendar day following receipt
of such notice of intent will stay the
commencement of collection pro-
ceedings;

(11) The name and address of the of-
fice to which the petition should be
sent;
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(12) That the Department will ini-
tiate certification procedures to imple-
ment a salary offset, as appropriate,
(which may not exceed 15 percent of
the employee’s disposable pay) not less
than thirty (30) days from the date of
receipt of the notice of debt, unless the
employee files a timely petition for a
hearing;

(13) That a final decision on the hear-
ing (if one is requested) will be issued
at the earliest practical date, but not
later than sixty (60) days after the fil-
ing of the petition requesting the hear-
ing, unless the employee requests and
the hearing official grants a delay in
the proceedings;

(14) That any knowingly false or friv-
olous statements, representations, or
evidence may subject the employee to:

(i) Disciplinary procedures appro-
priate under Chapter 75 of Title 5,
United States Code, part 752 of title 5,
Code of Federal Regulations, or any
other applicable statute or regulations;

(ii) Penalties under the False Claims
Act, sections 3729-3731 of Title 31,
United States Code or any other appli-
cable statutory authority; and

(iii) Criminal penalties under sec-
tions 286, 287, 1001, and 1002 of Title 18,
United States Code or any other appli-
cable statutory authority;

(16) Any other rights and remedies
available to the employee under stat-
utes or regulations governing the pro-
gram for which the collection is being
made;

(16) That unless there are applicable
contractual or statutory provisions to
the contrary, that amounts paid on or
deducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
employee (b U.S.C. 5514); and

(17) Proceedings with respect to such
debt are governed by section 5 of the
Debt Collection Act of 1982 (5 U.S.C.
5514).

(b) The Department is not required to
comply with paragraph (a) of this sec-
tion for any adjustment to pay arising
out of an employee’s election of cov-
erage or a change in coverage under a
Federal benefits program requiring
periodic deductions from pay if the
amount to be recovered was accumu-
lated over four pay periods or less.
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§5.12

(a) Request for hearing. Except as pro-
vided in paragraph (b) of this section,
an employee who desires a hearing con-
cerning the existence or amount of the
debt or the proposed offset schedule
must send such a request to the office
designated in the notice of intent. See
§5.11(a)(8). The request (or petition) for
hearing must be received by the des-
ignated office on or before the fifteenth
(15) calendar day following receipt of
the notice. The employee must also
specify whether an oral or paper hear-
ing is requested. If an oral hearing is
desired, the request should explain why
the matter cannot be resolved by re-
view of the documentary evidence
alone.

(b) Failure to timely submit. If the em-
ployee files a petition for a hearing
after the expiration of the fifteen (15)
calendar day period provided for in
paragraph (a) of this section, the De-
partment should accept the request if
the employee can show that the delay
was the result of circumstances beyond
his or her control or because of a fail-
ure to receive actual notice of the fil-
ing deadline (unless the employee had
actual notice of the filing deadline).

(1) An employee waives the right to a
hearing, and will have his or her dis-
posable pay offset in accordance with
the Department’s offset schedule, if the
employee:

(i) Fails to file a request for a hear-
ing unless such failure is excused; or

(ii) Fails to appear at an oral hearing
of which he or she was notified unless
the hearing official determines failure
to appear was due to circumstances be-
yond the employee’s control (b U.S.C.
5514).

(c) Representation at the hearing. The
creditor agency may be represented by
legal counsel. The employee may rep-
resent himself or herself or may be rep-
resented by an individual of his or her
choice and at his or her own expense.

(d) Review of departmental records re-
lated to the debt. (1) In accordance with
5.11(a)(5), an employee who intends to
inspect or copy creditor agency records
related to the debt must send a letter
to the official designated in the notice
of intent to offset stating his or her in-
tention. The letter must be received

Hearing.

§5.12

within fifteen (15) calendar days after
receipt of the notice.

(2) In response to a timely request
submitted by the debtor, the des-
ignated official will notify the em-
ployee of the location and time when
the employee may inspect and copy
records related to the debt.

(3) If personal inspection is imprac-
tical, arrangements shall be made to
send copies of such records to the em-
ployee.

(e) Hearing official. Unless the Depart-
ment appoints an administrative law
judge to conduct the hearing, the De-
partment must obtain a hearing offi-
cial who is not under the supervision or
control of the Secretary of the Treas-
ury.

(f) Obtaining the services of a hearing
official when the Department is the cred-
itor agency. (1) When the debtor is not
a Department employee, and in the
event that the Department cannot pro-
vide a prompt and appropriate hearing
before an administrative law judge or
before a hearing official furnished pur-
suant to another lawful arrangement,
the Department may contact an agent
of the paying agency designated in Ap-
pendix A to part 581 of title 5, Code of
Federal Regulations or as otherwise des-
ignated by the agency, and request a
hearing official.

(2) When the debtor is a Department
employee, the Department may con-
tact any agent of another agency des-
ignated in Appendix A to part 581 of
title 5, Code of Federal Regulations or
otherwise designated by that agency,
to request a hearing official.

(g) Procedure. (1) After the employee
requests a hearing, the hearing official
or administrative law judge shall no-
tify the employee of the form of the
hearing to be provided. If the hearing
will be oral, notice shall set forth the
date, time and location of the hearing.
If the hearing will be paper, the em-
ployee shall be notified that he or she
should submit arguments in writing to
the hearing official or administrative
law judge by a specified date after
which the record shall be closed. This
date shall give the employee reason-
able time to submit documentation.
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(2) Oral hearing. An employee who re-
quests an oral hearing shall be pro-
vided an oral hearing if the hearing of-
ficial or administrative law judge de-
termines that the matter cannot be re-
solved by review of documentary evi-
dence alone (e.g., when an issue of
credibility or veracity is involved). The
hearing is not an adversarial adjudica-
tion, and need not take the form of an
evidentiary hearing. Oral hearings may
take the form of, but are not limited
to:

(i) Informal conferences with the
hearing official or administrative law
judge, in which the employee and agen-
cy representative will be given full op-
portunity to present evidence, wit-
nesses and argument;

(ii) Informal meetings with an inter-
view of the employee; or

(iii) Formal written submissions,
with an opportunity for oral presen-
tation.

(3) Paper hearing. If the hearing offi-
cial or administrative law judge deter-
mines that an oral hearing is not nec-
essary, he or she will make the deter-
mination based upon a review of the
available written record (5 U.S.C. 5514).

(4) Record. The hearing official must
maintain a summary record of any
hearing provided by this subpart. See 4
CFR 102.3. Witnesses who testify in
oral hearings will do so under oath or
affirmation.

(h) Date of decision. The hearing offi-
cial or administrative law judge shall
issue a written opinion stating his or
her decision, based upon documentary
evidence and information developed at
the hearing, as soon as practicable
after the hearing, but not later than
sixty (60) days after the date on which
the petition was received by the cred-
itor agency, unless the employee re-
quests a delay in the proceedings. In
such case the sixty (60) day decision pe-
riod shall be extended by the number of
days by which the hearing was post-
poned.

(i) Content of decision. The written de-
cision shall include:

(1) A statement of the facts presented
to support the origin, nature, and
amount of the debt;

(2) The hearing official’s findings,
analysis and conclusions; and
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(3) The terms of any repayment
schedules, if applicable.

(j) Failure to appear. In the absence of
good cause shown (e.g., excused illness),
an employee who fails to appear at a
hearing shall be deemed, for the pur-
pose of this subpart, to admit the exist-
ence and amount of the debt as de-
scribed in the notice of intent. If the
representative of the creditor agency
fails to appear, the hearing official
shall proceed with the hearing as
scheduled, and make his/her deter-
mination based upon the oral testi-
mony presented and the documentary
documentation submitted by both par-
ties. At the request of both parties, the
hearing official shall schedule a new
hearing date. Both parties shall be
given reasonable notice of the time and
place of this new hearing.

§5.13 Certification.

(a) The bureau salary offset coordina-
tion officer shall provide a certifi-
cation to the paying agency in all cases
where:

(1) The hearing official determines
that a debt exists;

(2) The employee admits the exist-
ence and amount of the debt by failing
to request a hearing; or

(3) The employee admits the exist-
ence of the debt by failing to appear at
a hearing.

(b) The certification must be in writ-
ing and must state:

(1) The employee owes the debt;

(2) The amount and basis of the debt;

(3) The date the Government’s right
to collect the debt first accrued;

(4) The Department’s regulations
have been approved by OPM pursuant
to 5 CFR part 550, subpart K;

(5) The amount and date of the lump
sum payment;

(6) If the collection is to be made in
installments, the number of install-
ments to be collected, the amount of
each installment, and the commencing
date of the first installment, if a date
other than the next officially estab-
lished pay period is required; and

(7) The dates the action(s) was taken
and that it was taken pursuant to 5
U.S.C. 5514.
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§5.14 Voluntary repayment agree-
ments as alternative to salary off-
set.

(a) In response to a notice of intent
to an employee may propose to repay
the debt as an alternative to salary off-
set. Any employee who wishes to repay
a debt without salary offset shall sub-
mit in writing a proposed agreement to
repay the debt. The proposal shall
admit the existence of the debt and set
forth a proposed repayment schedule.
Any proposal under this subsection
must be received by the official des-
ignated in that notice within fifteen
(15) calendar days after receipt of the
notice of intent.

(b) When the Department is the cred-
itor agency and in response to a timely
proposal by the debtor, the Secretary
will notify the employee whether the
employee’s proposed written agree-
ment for repayment is acceptable. It is
within the Secretary’s discretion to ac-
cept a repayment agreement instead of
proceeding by offset.

(c) If the Secretary decides that the
proposed repayment agreement is un-
acceptable, the employee will have fif-
teen (15) days from the date he or she
received notice of the decision to file a
petition for a hearing.

(d) If the Secretary decides that the
proposed repayment agreement is ac-
ceptable, the alternative arrangement
must be in writing and signed by both
the employee and the Secretary.

§5.15 Special review.

(a) An employee subject to salary off-
set or a voluntary repayment agree-
ment, may, at any time, request a spe-
cial review by the creditor agency of
the amount of the salary offset or vol-
untary payment, based on materially
changed circumstances such as, but not
limited to catastrophic illness, divorce,
death, or disability.

(b) In determining whether an offset
would prevent the employee from
meeting essential subsistence expenses
(costs incurred for food, housing, cloth-
ing, transportation and medical care),
the employee shall submit a detailed
statement and supporting documents
for the employee, his or her spouse and
dependents indicating:

(1) Income from all sources;

(2) Assets;
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(3) Liabilities;

(4) Number of dependents;

(5) Expenses for food, housing, cloth-
ing and transportation;

(6) Medical expenses; and

(7) Exceptional expenses, if any.

(c) If the employee requests a special
review under this section, the em-
ployee shall file an alternative pro-
posed offset or payment schedule and a
statement, with supporting documents,
showing why the current salary offset
or payments result in an extreme fi-
nancial hardship to the employee.

(d) The Secretary shall evaluate the
statement and supporting documents,
and determine whether the original off-
set or repayment schedule imposes an
extreme financial hardship on the em-
ployee. The Secretary shall notify the
employee in writing of such determina-
tion, including, if appropriate, a re-
vised offset or payment schedule.

(e) If the special review results in a
revised offset or repayment schedule,
the bureau salary offset coordination
officer shall provide a new certification
to the paying agency.

§5.16 Notice of salary offset.

(a) Upon receipt of proper certifi-
cation of the creditor agency, the bu-
reau payroll office will send the em-
ployee a written notice of salary offset.
Such notice shall, at a minimum:

(1) Contain a copy of the certification
received from the creditor agency; and

(2) Advise the employee that salary
offset will be initiated at the next offi-
cially established pay interval.

(b) The bureau payroll office shall
provide a copy of the notice to the
creditor agency and advise such agency
of the dollar amount to be offset and
the pay period when the offset will
begin.
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(a) The Secretary shall coordinate
salary deductions under this subpart.

(b) The appropriate bureau payroll
office shall determine the amount of an
employee’s disposable pay and will im-
plement the salary offset.

(c) Deductions shall begin within
three official pay periods following re-
ceipt by the payroll office of certifi-
cation.

Procedures for salary offset.
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(d) Types of collection—(1) Lump-sum
payment. If the amount of the debt is
equal to or less than 15 percent of dis-
posable pay, such debt generally will be
collected in one lump-sum payment.

(2) Installment deductions. Installment
deductions will be made over a period
not greater than the anticipated period
of employment. The size and frequency
of installment deductions will bear a
reasonable relation to the size of the
debt and the employee’s ability to pay.
However, the amount deducted from
any period will not exceed 15 percent of
the disposable pay from which the de-
duction is made unless the employee
has agreed in writing to the deduction
of a greater amount.

(3) Lump-sum deductions from final
check. A lump-sum deduction exceeding
the 15 percent disposable pay limita-
tion may be made from any final salary
payment pursuant to 31 U.S.C. 3716 in
order to liquidate the debt, whether
the employee is being separated volun-
tarily or involuntarily.

(4) Lump-sum deductions from other
sources. Whenever an employee subject
to salary offset is separated from the
Department, and the balance of the
debt cannot be liquidated by offset of
the final salary check, the Department,
pursuant to 31 U.S.C. 3716, may offset
any later payments of any kind against
the balance of the debt.

(e) Multiple debts. In instances where
two or more creditor agencies are seek-
ing salary offsets, or where two or
more debts are owed to a single cred-
itor agency, the bureau payroll office
may, at its discretion, determine
whether one or more debts should be
offset simultaneously within the 15
percent limitation.

(f) Precedence of debts owed to Treas-
ury. For Treasury employees, debts
owed to the Department generally take
precedence over debts owed to other
agencies. In the event that a debt to
the Department is certified while an
employee is subject to a salary offset
to repay another agency, the bureau
payroll office may decide whether to
have that debt repaid in full before col-
lecting its claim or whether changes
should be made in the salary deduction
being sent to the other agency. If debts
owed the Department can be collected
in one pay period, the bureau payroll
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office may suspend the salary offset to
the other agency for that pay period in
order to liquidate the Department’s
debt. When an employee owes two or
more debts, the best interests of the
Government shall be the primary con-
sideration in the determination by the
payroll office of the order of the debt
collection.

§5.18 Coordinating salary offset with
other agencies.

(a) Responsibility of the Department as
the creditor agency. (1) The Secretary
shall coordinate debt collections and
shall, as appropriate:

(i) Arrange for a hearing upon proper
petition by a Federal employee; and

(ii) Prescribe, upon consultation with
the General Counsel, such practices
and procedures as may be necessary to
carry out the intent of this regulation.

(2) The head of each bureau shall des-
ignate a salary offset coordination offi-
cer who will be responsible for:

(i) Ensuring that each notice of in-
tent to offset is consistent with the re-
quirements of §5.11;

(ii) Ensuring that each certification
of debt sent to a paying agency is con-
sistent with the requirements of §5.13;

(iii) Obtaining hearing officials from
other agencies pursuant to §5.12(f); and

(iv) Ensuring that hearings are prop-
erly scheduled.

(3) Requesting recovery from current
paying agency. Upon completion of the
procedures established in these regula-
tions and pursuant to 5 U.S.C. 5514, the
Department must:

(i) Certify, in writing, that the em-
ployee owes the debt, the amount and
basis of the debt, the date on which
payment(s) is due, the date the Govern-
ment’s right to collect the debt first
accrued, and that the Department’s
regulations implementing 5 U.S.C. 5514
have been approved by the Office of
Personnel Management;

(ii) Advise the paying agency of the
action(s) taken under 5 U.S.C. 5514(b)
and give the date(s) the action(s) was
taken (unless the employee has con-
sented to the salary offset in writing or
signed a statement acknowledging re-
ceipt of the required procedures and
the written consent or statement is
forwarded to the paying agency);
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(iii) Except as otherwise provided in
this paragraph, submit a debt claim
containing the information specified in
paragraphs (a)(3) (i) and (ii) of this sec-
tion and an installment agreement (or
other instruction on the payment
schedule), if applicable, to the employ-
ee’s paying agency;

(iv) If the employee is in the process
of separating, the Department must
submit its debt claim to the employ-
ee’s paying agency for collection as
provided in §5.12. The paying agency
must certify the total amount of its
collection and notify the creditor agen-
cy and the employee as provided in
paragraph (b)(4) of this section. If the
paying agency is aware that the em-
ployee is entitled to payments from the
Civil Service Retirement Fund and Dis-
ability Fund, or other similar pay-
ments, it must provide written notifi-
cation to the agency responsible for
making such payments that the debtor
owes a debt (including the amount) and
that the provisions of his section have
been fully complied with. However, the
Department must submit a properly
certified claim to the agency respon-
sible for making such payments before
the collection can be made.

(v) If the employee is already sepa-
rated and all payments due from his or
her former paying agency have been
paid, the Department may request, un-
less otherwise prohibited, that money
due and payable to the employee from
the Civil Service Retirement Fund and
Disability Fund (5 CFR 831.1801 et seq.)
or other similar funds, be administra-
tively offset to collect the debt (See 31
U.S.C. 3716 and the FCCS).

(4) When an employee transfers to an-
other paying agency, the Department
shall not repeat the due process proce-
dures described in 5 U.S.C. 55614 and this
subpart to resume the collection. The
Department must review the debt upon
receiving the former paying agency’s
notice of the employee’s transfer to
make sure the collection is resumed by
the paying agency.

(b) Responsibility of the Department as
the paying agency—(1) Complete claim.
When the Department receives a cer-
tified claim from a creditor agency, de-
ductions should be scheduled to begin
at the next officially established pay
interval. The employee must receive
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written notice that the Department
has received a certified debt claim
from the creditor agency (including the
amount) and written notice of the date
salary offset will begin and the amount
of such deductions.

(2) Incomplete claim. When the Depart-
ment receives an incomplete certifi-
cation of debt from a creditor agency,
the Department must return the debt
claim with notice that procedures
under 5 U.S.C. 551 and this subpart
must be provided and a properly cer-
tified debt claim received before action
will be taken to collect from the em-
ployee’s current pay account.

(3) Review. The Department is not au-
thorized to review the merits of the
creditor agency’s determination with
respect to the amount or validity of
the debt certified by the creditor agen-
cy.

(4) Employees who transfer from one
paying agency to another. If, after the
creditor agency has submitted the debt
claim to the Department, the employee
transfers to a different agency before
the debt is collected in full, the Depart-
ment must certify the total amount
collected on the debt. One copy of the
certification must be furnished to the
employee and one copy to the creditor
agency along with notice of the em-
ployee’s transfer.

§5.19 Interest, penalties and adminis-
trative costs.

(a) The Department shall assess in-
terest, penalties and administrative
costs on debts owed pursuant to 31
U.S.C. 3717 and 4 CFR 101.1 et seq.

§5.20 Refunds.

(a) In instances where the Depart-
ment is the creditor agency, it shall
promptly refund any amount deducted
under the authority of 5 U.S.C. 5514
when:

(1) The debt is waived or otherwise
found not to be owing the United
States; or

(2) An administrative or judicial
order directs the Department to make
a refund.

(b) Unless required or permitted by
law or contract, refunds under this sub-
section shall not bear interest.
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§5.21 Request for the services of a
hearing official from the creditor
agency.

(a) The Department will provide a
hearing official upon request of the
creditor agency when the debtor is em-
ployed by the Department and the
creditor agency cannot provide a
prompt and appropriate hearing before
an administrative law judge or before a
hearing official furnished pursuant to
another lawful arrangement.

(b) The Department will provide a
hearing official upon request of a cred-
itor agency when the debtor works for
the creditor agency and that agency
cannot arrange for a hearing official.

(c) The bureau salary offset coordina-
tion officer will appoint qualified per-
sonnel to serve as hearing officials.

(d) Services rendered under this sec-
tion will be provided on a fully reim-
bursable basis pursuant to the Econ-
omy Act of 1932, as amended, 31 U.S.C.
1535.

§5.22 Non-waiver of rights by pay-
ments.

An employee’s involuntary payment
of all or any portion of a debt being
collected under this Subpart must not
be construed as a waiver of any rights
which the employee may have under 5
U.S.C. 5514 or any other provisions of a
written contract or law unless there
are statutory or contractual provisions
to the contrary.

Subpart C—Tax Refund Offset

AUTHORITY: 31 TU.S.C. 26 CFR

301.6402-6T.

SOURCE: 52 FR 50, Jan. 2, 1987, unless other-
wise noted.

3720A;

§5.23 Applicability and scope.

(a) These regulations implement 31
U.S.C. 3720A which authorizes the IRS
to reduce a tax refund by the amount
of a past-due legally enforceable debt
owed to the United States.

(b) For purposes of this section, a
past-due legally enforceable debt ref-
erable to the IRS is a debt which is
owed to the United States and:

(1) Except in the case of a judgment
debt, has been delinquent for at least
three months and will not have been

31 CFR Subtitle A (7-1-02 Edition)

delinquent more than ten years at the
time the offset is made;

(2) Cannot be currently collected pur-
suant to the salary offset provisions of
5 U.S.C. 5514;

(3) Is ineligible for administrative
offset under 31 U.S.C. 3716(a) by reason
of 31 U.S.C. 3716(c)(2) or cannot be col-
lected by administrative offset under 31
U.S.C. 3716(a) by the referring agency
against amounts payable to the debtor
by the referring agency;

(4) With respect to which the bureau
has given the taxpayer at least sixty
(60) days to present evidence that all or
part of the debt is not past-due or le-
gally enforceable, has considered evi-
dence presented by such taxpayer, and
determined that an amount of such
debt is past-due and legally enforce-
able;

(5) Which, in the case of a debt to be
referred to the Service after June 30,
1986, has been disclosed by the bureau
to a consumer reporting agency as au-
thorized by 31 U.S.C. 3711(f), unless the
consumer reporting agency would be
prohibited from reporting information
concerning the debt by reason of 15
U.S.C. 1681c;

(6) With respect to which the Depart-
ment has notified or has made a rea-
sonable attempt to notify the taxpayer
that:

(1) The debt is past due, and

(ii) Unless repaid within 60 days
thereafter, the debt will be referred to
the IRS for offset against any overpay-
ment of tax; and

(7) Is at least $25.

§5.24 Designation.

The heads of bureaus and their dele-
gates are designated as designees of the
Secretary of the Treasury authorized
to perform all the duties for which the
Secretary is responsible under the fore-
going statutes and IRS Regulations:
Provided, however, That no compromise
of a claim shall be effected or collec-
tion action terminated, except upon
the recommendation of the bureau
Chief Counsel or his or her designee.
Notwithstanding the foregoing proviso,
no such recommendation shall be re-
quired with respect to the termination
of collection activity on any claim in
which the unpaid amount of the debt is
$300 or less.
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§5.25 Definitions.

For purposes of this subpart:

Commissioner means the Commis-
sioner of the Internal Revenue Service.

Debt means money owed by an indi-
vidual from sources which include
loans insured or guaranteed by the
United States and all other amounts
due the U.S. from fees, leases, rents,
royalties, services, sales of real or per-
sonal property, overpayments, pen-
alties, damages, interest, fines, forfeit-
ures (except those arising under the
Uniform Code of Military Justice), ad-
ministrative costs and all other similar
sources.

Memorandum of Understanding (MOU
or agreement) means the agreement
between the IRS and the individual bu-
reaus which prescribes the specific con-
ditions the bureaus must meet before
the IRS will accept referrals for tax re-
fund offsets.

§5.26 Preconditions
participation.

for Department

(a) The Department, through the in-
dividual bureaus, will provide informa-
tion to the Service within the time
frame prescribed by the Commissioner
of the IRS to enable the Commissioner
to make a final determination as to the
each bureau’s participation in the tax
refund offset program. Such informa-
tion shall include a description of:

(1) The size and age of the bureau’s
inventory of delinquent debts;

(2) The prior collection efforts that
the inventory reflects; and

(3) The quality controls the bureau
maintains to assure that any debt the
bureau may submit for tax refund off-
set will be valid and enforceable.

(b) In accordance with the timetable
specified by the Commissioner, the bu-
reau will submit test magnetic media
to the IRS, in such form and con-
taining such data as the IRS shall
specify.

(c) The bureau shall establish a toll
free telephone number that the IRS
will furnish to individuals whose re-
funds have been offset to obtain infor-
mation from the bureau concerning the
offset.

(d) The bureau shall enter into a sep-
arate agreement with the IRS to pro-
vide for reimbursement of the Service’s
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cost of administering the pilot tax re-
fund offset program in 1987.

§5.27 Procedures.

(a) The bureau head or his or her des-
ignee shall be the point of contact with
the IRS for administrative matters re-
garding the offset program.

(b) The bureaus shall ensure that:

(1) Only those past-due legally en-
forceable debts described in §5.23(b) are
forwarded to the IRS for offset; and

(2) The procedures prescribed in the
MOU between the bureau and the IRS
are followed in developing past-due
debt information and submitting the
debts to the IRS.

(c) The bureau shall submit a notifi-
cation of a taxpayer’s liability for past-
due legally enforceable debt to the IRS
on magnetic media as prescribed by the
IRS. Such notification shall contain:

(1) The name and taxpayer identi-
fying number (as defined in section 6109
of the Internal Revenue Code) of the in-
dividual who is responsible for the
debt;

(2) The dollar amount of such past-
due and legally enforceable debt;

(3) The date on which the original
debt became past-due;

(4) The designation of the referring
bureau submitting the notification of
liability and identification of the refer-
ring agency program under which the
debt was incurred;

(5) A statement accompanying each
magnetic tape by the referring bureau
certifying that, with respect to each
debt reported on the tape, all of the re-
quirements of eligibility of the debt for
referral for the refund offset have been
satisfied. See §5.23(b).

(d) A bureau shall promptly notify
the IRS to correct Treasury data sub-
mitted when the bureau:

(1) Determines that an error has been
made with respect to a debt that has
been referred;

(2) Receives or credits a payment on
such debt; or

(3) Receives notification that the in-
dividual owing the debt has filed for
bankruptcy under Title 11 of the
United States Code or has been adju-
dicated bankrupt and the debt has been
discharged.
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(e) When advising debtors of an in-
tent to refer a debt to the IRS for off-
set, the bureau shall also advise the
debtors of all remedial actions avail-
able to defer or prevent the offset from
taking place.

§5.28 Referral of debts for offset.

(a) A bureau shall refer to the Serv-
ice for collection by tax refund offset,
from refunds otherwise payable in cal-
endar year 1987, only such past-due le-
gally enforceable debts owed to the De-
partment:

(1) That are eligible for offset under
the terms of 31 U.S.C. 3720A, section
6402(d) of the Internal Revenue Code, 26
CFR 301.6402-6T, and the MOU; and

(2) That information will be provided
for each such debt as is required by the
terms of the MOU.

(b) Such referrals shall be made by
submitting to the Service a magnetic
tape pursuant to §5.27(c), together with
an accompanying written certification
to the Service by the bureau that the
conditions or requirements specified in
26 CFR 301.6402-6T and the MOU have
been satisfied with respect to each debt
included in the referral on such tape.
The bureaus certification shall be in
the form specified in the MOU.

§5.29 Notice requirements before off-
set.

(a) The bureau must notify, or make
a reasonable attempt to notify, the in-
dividual that:

(1) The debt is past due, and

(2) Unless repaid within 60 days
thereafter, the debt will be referred to
the Service for offset against any re-
fund of overpayment of tax;

(b) The bureau shall provide a toll
free telephone number for use in ob-
taining information from the bureau
concerning the offset.

(c) The bureau shall give the indi-
vidual debtor at least sixty (60) days
from the date of the notification to
present evidence to the bureau that all
or part of the debt is not past-due or le-
gally enforceable. The bureau shall
consider the evidence presented by the
individual and shall make a determina-
tion whether an amount of such debt is
past-due and legally enforceable. For
purposes of this subsection, evidence
that collection of the debt is affected
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by a bankruptcy proceeding involving
the individual shall bar referral of the
debt to the Service.

(d) Notification given to a debtor
pursuant to paragraphs (a), (b) and (c)
of this section shall advise the debtor
of how he or she may present evidence
to the bureau that all or part of the
debt is not past-due or legally enforce-
able. Such evidence may not be re-
ferred to, or considered by, individuals
who are not officials, employees, or
agents of the United States in making
the determination required under para-
graph (c) of this section. Unless such
evidence is directly considered by an
official or employee of the bureau, and
the determination required under para-
graph (c) of this section has been made
by an official or employee of the bu-
reau, any unresolved dispute with the
debtor as to whether all or part of the
debt is past-due or legally enforceable
must be referred to the bureau for ulti-
mate administrative disposition, and
the bureau must directly notify the
debtor of its determination.

Subpart D—Administrative Offset

AUTHORITY: 31 U.S.C. 3701; 31 U.S.C. 3711, 31
U.8.C. 3716.

SOURCE: 52 FR 52, Jan. 2, 1987, unless other-
wise noted.

§5.30 Scope of regulations.

These regulations apply to the collec-
tion of debts owed to the United States
arising from transactions with the De-
partment, or where a request for an off-
set is received by the Department from
another agency. These regulations are
consistent with the Federal Claims
Collection Standards on administrative
offset issued jointly by the Department
of Justice and the General Accounting
Office as set forth in 4 CFR 102.3.

[62 FR 52, Jan. 2, 1987, as amended at 53 FR
16703, May 11, 1988]

§5.31 Designation.

The heads of bureaus and offices and
their delegates are designated as des-
ignees of the Secretary of the Treasury
authorized to perform all the duties for
which the Secretary is responsible
under the foregoing statutes: Provided,
however, That no compromise of a
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claim shall be effected or collection ac-
tion terminated except upon rec-
ommendation of the General Counsel
or the appropriate bureau counsel or
the designee of either. Notwithstanding
the foregoing proviso, no such rec-
ommendation shall be required with re-
spect to the termination of collection
activity on any claim in which the un-
paid amount of the debt is $300 or less.

§5.32 Definitions.

(a) Administrative offset, as defined in
31 U.S.C. 3701(a)(1), means ‘‘with-
holding money payable by the United
States Government to, or held by the
Government for, a person to satisfy a
debt the person owes the Government.

(b) Person includes a natural person
or persons, profit or non-profit corpora-
tion, partnership, association, trust,
estate, consortium, or other entity
which is capable of owing a debt to the
United States Government except that
agencies of the United States, or of any
State or local government shall be ex-
cluded.

§5.33 General.

(a) The Secretary or his or her des-
ignee, after attempting to collect a
debt from a person under section 3(a) of
the Federal Claims Collection Act of
1966, as amended (31 U.S.C. 3711(a)),
may collect the debt by administrative
offset subject to the following:

(1) The debt is certain in amount; and

(2) It is in the best interests of the
United States to collect the debt by ad-
ministrative offset because of the de-
creased costs of collection and the ac-
celeration in the payment of the debt;

(b) The Secretary, or his or her des-
ignee, may initiate administrative off-
set with regard to debts owed by a per-
son to another agency of the United
States Government, upon receipt of a
request from the head of another agen-
cy or his or her designee, and a certifi-
cation that the debt exists and that the
person has been afforded the necessary
due process rights.

(c) The Secretary, or his or her des-
ignee, may request another agency
that holds funds payable to a Treasury
debtor to offset the debt against the
funds held and will provide certifi-
cation that:

(1) The debt exists; and
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(2) The person has been afforded the
necessary due process rights.

(d) If the six-year period for bringing
action on a debt provided in 28 U.S.C.
2415 has expired, then administrative
offset may be used to collect the debt
only if the costs of bringing such ac-
tion are likely to be less than the
amount of the debt.

(e) No collection by administrative
offset shall be made on any debt that
has been outstanding for more than 10
years unless facts material to the Gov-
ernment’s right to collect the debt
were not known, and reasonably could
not have been known, by the official or
officials responsible for discovering and
collecting such debt.

(f) These regulations do not apply to:

(1) A case in which administrative
offset of the type of debt involved is ex-
plicitly provided for or prohibited by
another statute; or

(2) Debts owed by other agencies of
the United States or by any State or
local government.

§5.34 Notification procedures.

Before collecting any debt through
administrative offset, a notice of in-
tent to offset shall be sent to the debt-
or by certified mail, return receipt re-
quested, at the most current address
that is available to the Department.
The notice shall provide:

(a) A description of the nature and
amount of the debt and the intention
of the Department to collect the debt
through administrative offset;

(b) An opportunity to inspect and
copy the records of the Department
with respect to the debt;

(c) An opportunity for review within
the Department of the determination
of the Department with respect to the
debt; and

(d) An opportunity to enter into a
written agreement for the repayment
of the amount of the debt.

§5.35 Agency review.

(a) A debtor may dispute the exist-
ence of the debt, the amount of debt, or
the terms of repayment. A request to
review a disputed debt must be sub-
mitted to the Treasury official who
provided notification within 30 cal-
endar days of the receipt of the written
notice described in §5.34.
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(b) If the debtor requests an oppor-
tunity to inspect or copy the Depart-
ment’s records concerning the disputed
claim, 10 business days will be granted
for the review. The time period will be
measured from the time the request for
inspection is granted or from the time
the copy of the records is received by
the debtor.

(c) Pending the resolution of a dis-
pute by the debtor, transactions in any
of the debtor’s account(s) maintained
in the Department may be temporarily
suspended. Depending on the type of
transaction the suspension could pre-
clude its payment, removal, or trans-
fer, as well as prevent the payment of
interest or discount due thereon.
Should the dispute be resolved in the
debtor’s favor, the suspension will be
immediately lifted.

(d) During the review period, inter-
est, penalties, and administrative costs
authorized under the Federal Claims
Collection Act of 1966, as amended, will
continue to accrue.

§5.36 Written agreement for repay-
ment.

A debtor who admits liability but
elects not to have the debt collected by
administrative offset will be afforded
an opportunity to negotiate a written
agreement for the repayment of the
debt. If the financial condition of the
debtor does not support the ability to
pay in one lump-sum, reasonable in-
stallments may be considered. No in-
stallment arrangement will be consid-
ered unless the debtor submits a finan-
cial statement, executed under penalty
of perjury, reflecting the debtor’s as-
sets, liabilities, income, and expenses.
The financial statement must be sub-
mitted within 10 business days of the
Department’s request for the state-
ment. At the Department’s option, a
confess-judgment note or bond of in-
demnity with surety may be required
for installment agreements. Notwith-
standing the provisions of this section,
any reduction or compromise of a
claim will be governed by 4 CFR part
103 and 31 CFR 5.3.

§5.37 Administrative offset.

(a) If the debtor does not exercise the
right to request a review within the
time specified in §5.35 or if as a result
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of the review, it is determined that the
debt is due and no written agreement is
executed, then administrative offset
shall be ordered in accordance with
these regulations without further no-
tice.

(b) Requests for offset to other Federal
agencies. The Secretary or his or her
designee may request that funds due
and payable to a debtor by another
Federal agency be administratively off-
set in order to collect a debt owed to
the Department by that debtor. In re-
questing administrative offset, the De-
partment, as creditor, will certify in
writing to the Federal agency holding
funds of the debtor:

(1) That the debtor owes the debt;

(2) The amount and basis of the debt;
and

(3) That the agency has complied
with the requirements of 31 U.S.C. 3716,
its own administrative offset regula-
tions and the applicable provisions of 4
CFR part 102 with respect to providing
the debtor with due process.

(c) Requests for offset from other Fed-
eral agencies. Any Federal agency may
request that funds due and payable to
its debtor by the Department be ad-
ministratively offset in order to collect
a debt owed to such Federal agency by
the debtor. The Department shall ini-
tiate the requested offset only upon:

(1) Receipt of written certification
from the creditor agency:

(i) That the debtor owes the debt;

(ii) The amount and basis of the debt;

(iii) That the agency has prescribed
regulations for the exercise of adminis-
trative offset; and

(iv) That the agency has complied
with its own administrative offset reg-
ulations and with the applicable provi-
sions of 4 CFR part 102, including pro-
viding any required hearing or review.

(2) A determination by the Depart-
ment that collection by offset against
funds payable by the Department
would be in the best interest of the
United States as determined by the
facts and circumstances of the par-
ticular case, and that such offset would
not otherwise be contrary to law.

§5.38 Jeopardy procedure.

The Department may effect an ad-
ministrative offset against a payment
to be made to the debtor prior to the
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completion of the procedures required
by §§5.34 and 5.34 of this part if failure
to take the offset would substantially
jeopardize the Department’s ability to
collect the debt, and the time before
the payment is to be made does not
reasonably permit the completion of
those procedures. Such prior offset
shall be promptly followed by the com-
pletion of those procedures. Amounts
recovered by offset but later found not
to be owed to the Department shall be
promptly refunded.

PART 6—APPLICATIONS FOR
AWARDS UNDER THE EQUAL AC-
CESS TO JUSTICE ACT

Subpart A—General Provisions

Sec.

6.1 Purpose of these rules.

6.2 When the Act applies.

6.3 Proceedings covered.

6.4 Eligibility of applicants.

6.5 Standards for awards.

6.6 Allowable fees and other expenses.
6.7 Delegations of authority.

Subpart B—Information Required From
Applicants

6.8 Contents of application.

6.9 Net worth exhibit.

6.10 Documentation of fees and expenses.
6.11 When an application may be filed.

Subpart C—Procedures for Considering
Applications

6.12
6.13
6.14
6.15

Filing and service of documents.
Answer to application.

Decision.

Agency review.

6.16 Judicial review.

6.17 Payment of award.

AUTHORITY: Sec. 203(a)(1), Pub. L. 96-481, 94
Stat. 2325 (5 U.S.C. 504(c)(1)).

SOURCE: 47 FR 20765, May 14, 1982, unless
otherwise noted.

Subpart A—General Provisions

§6.1 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504 (called ‘‘the Act” in this
part), provides for the award of attor-
ney fees and other expenses to eligible
individuals and entities who are parties
to certain administrative proceedings
(called ‘“‘adversary adjudications’) be-
fore agencies of the Government of the

§6.4

United States. An eligible party may
receive an award when it prevails over
an agency, unless the agency’s position
in the proceeding was substantially
justified or special circumstances
make an award unjust. The rules in
this part describe the parties eligible
for awards and the proceedings that are
covered. They also explain how to
apply for awards, and the procedures
and standards that the Treasury De-
partment will use to make them.

§6.2 When the Act applies.

The Act applies to any adversary ad-
judication pending before an agency at
any time between October 1, 1981 and
September 30, 1984. This includes pro-
ceedings begun before October 1, 1981, if
final agency action has not been taken
before that date, and proceedings pend-
ing on September 30, 1984, regardless of
when they were initiated or when final
agency action occurs.

§6.3 Proceedings covered.

The Act applies to adversary adju-
dications required to be conducted by
the Treasury Department under 5
U.S.C. 554. Within the Treasury Depart-
ment, these proceedings are:

(a) Bureau of Alcohol, Tobacco and
Firearms: (1) Permit proceedings under
the Federal Alcohol Administration
Act (27 U.S.C. 204); (2) Permit pro-
ceedings under the Internal Revenue
Code of 1954 (26 U.S.C. 5171, 5271, 5713);
(3) License and permit proceedings
under the Federal Explosives Laws (18
U.S.C. 843).

(b) Comptroller of the Currency:

All proceedings conducted under 12
CFR part 19, subpart A.

§6.4 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘“‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show that it meets all conditions
of eligibility set out in this subpart
and has complied with the require-
ments in Subpart B of this part.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $1 million;
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