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received court-stamped copies of peti-
tions for review of the same order, 
which petitions have been filed in two 
or more U.S. Courts of Appeals, the 
Commission will forward copies of 
those petitions to the Judicial Panel 
on Multidistrict Litigation pursuant to 
28 U.S.C. 2112(a). 

[Order 504, 53 FR 37546, Sept. 27, 1988]

§ 385.2013 Videotapes (Rule 2013). 
Any person may file a videotape that 

portrays the site of, or some physical 
aspect of, an energy project, such as a 
waterfall or flood waters at the site of 
an existing or proposed hydroelectric 
project, or construction activities at 
the site of a natural gas pipeline. The 
filing must include a written state-
ment describing the place, date, and 
time at which the videotape was 
filmed, who filmed it, what it purports 
to depict, and the caption and docket 
number of the proceeding (if any) in 
which it is to be filed. Any person who 
files a videotape and who is also a 
party (either as an applicant or as an 
intervenor) to a docketed proceeding in 
which the videotape is filed must file 
four copies of the videotape with the 
Commission’s Secretary, in VHS for-
mat with voice-over or pictorial inclu-
sion of the data contained in the ac-
companying written statement, serve 
copies of the videotape on all of the 
other parties to the proceeding, and in-
clude a certificate of service with the 
filing. 

[Order 573, 59 FR 63247, Dec. 8, 1994]

Subpart U—Appearance and 
Practice Before the Commission

§ 385.2101 Appearances (Rule 2101). 
(a) A participant may appear in a 

proceeding in person or by an attorney 
or other qualified representative. An 
individual may appear in his or her 
own behalf, a member of a partnership 
may represent the partnership, a bona-
fide officer of a corporation, trust, as-
sociation or organized group may rep-
resent the corporation, trust, associa-
tion or group, and an officer or em-
ployee of a State commisssion, of a de-
partment or political subdivision of a 
State or other governmental authority, 
may represent the State commission or 

the department or political subdivision 
of the State or other governmental au-
thority, in any proceeding. 

(b) A person compelled to appear or 
voluntarily testifying or making a 
statement before the Commission or 
the presiding officer, may be accom-
panied, represented, and advised by an 
attorney or other qualified representa-
tive. 

(c) A person appearing before the 
Commission or the presiding officer 
must conform to the standards of eth-
ical conduct required of practitioners 
before the Courts of the United States, 
and where applicable, to the require-
ments of Section 12(i) of the Public 
Utility Holding Company Act of 1935 
(15 U.S.C. 791(i)).

§ 385.2102 Suspension (Rule 2102). 
(a) After a hearing the Commission 

may disqualify and deny, temporarily 
or permanently, the privilege of ap-
pearing or practicing before it in any 
way to a person who is found: 

(1) Not to possess the requisite quali-
fications to represent others, or 

(2) To have engaged in unethical or 
improper professional conduct, or 

(3) Otherwise to be not qualified. 
(b) Contumacious conduct in a hear-

ing before the Commission or a pre-
siding officer will be grounds for exclu-
sion of any person from such hearing 
and for summary suspension for the du-
ration of the hearing by the Commis-
sion or the presiding officer.

§ 385.2103 Appearance of former em-
ployees (Rule 2103). 

(a) No person having served as a 
member, officer, expert, administrative 
law judge, attorney, accountant, engi-
neer, or other employee of the Commis-
sion may practice before or act as at-
torney, expert witness, or representa-
tive in connection with any proceeding 
or matter before the Commission which 
such person has handled, investigated, 
advised, or participated in the consid-
eration of while in the service of the 
Commission. 

(b) No person having been so em-
ployed may within 1 year after his or 
her employment has ceased, practice 
before or act as attorney, expert wit-
ness, or representative in connection 
with any proceeding or matter before 
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the Commission which was under the 
official responsibility of such person, 
as defined in 18 U.S.C. 202, while in the 
service of the Commission. 

(c) Nothing in paragraphs (a) and (b) 
of this section prevents a former mem-
ber, officer, expert, administrative law 
judge, attorney, accountant, engineer, 
or other employee of the Commission 
with outstanding scientific or techno-
logical qualifications from practicing 
before or acting as an attorney or rep-
resentative in connection with a par-
ticular matter in a scientific or tech-
nological field if the Chairman of the 
Commission makes a certification in 
writing, published in the FEDERAL REG-
ISTER, that the national interest would 
be served by such action or representa-
tion.

Subpart V—Off-the-Record Com-
munications; Separation of 
Functions

§ 385.2201 Rules governing off-the-
record communications (Rule 2201). 

(a) Purpose and scope. This section 
governs off-the-record communications 
with the Commission in a manner that 
permits fully informed decision mak-
ing by the Commission while ensuring 
the integrity and fairness of the Com-
mission’s decisional process. This rule 
will apply to all contested on-the-
record proceedings, except that the 
Commission may, by rule or order, 
modify any provision of this subpart, 
as it applies to all or part of a pro-
ceeding, to the extent permitted by 
law. 

(b) General rule prohibiting off-the-
record communications. Except as per-
mitted in paragraph (e) of this section, 
in any contested on-the-record pro-
ceeding, no person outside the Commis-
sion shall make or knowingly cause to 
be made to any decisional employee, 
and no decisional employee shall make 
or knowingly cause to be made to any 
person outside the Commission, any 
off-the-record communication. 

(c) Definitions. For purposes of this 
section: (1) Contested on-the-record pro-
ceeding means (i) Except as provided in 
paragraph (c)(1)(ii), any proceeding be-
fore the Commission to which there is 
a right to intervene and in which an in-
tervenor disputes any material issue, 

any proceeding initiated pursuant to 
rule 206 by the filing of a complaint 
with the Commission, or any pro-
ceeding initiated by the Commission 
on its own motion or in response to a 
filing. 

(ii) The term does not include notice-
and-comment rulemakings under 5 
U.S.C. 553, investigations under part 1b 
of this chapter, proceedings not having 
a party or parties, or any proceeding in 
which no party disputes any material 
issue. 

(2) Contractor means a direct Com-
mission contractor and its subcontrac-
tors, or a third-party contractor and 
its subcontractors, working subject to 
Commission supervision and control. 

(3) Decisional employee means a Com-
missioner or member of his or her per-
sonal staff, an administrative law 
judge, or any other employee of the 
Commission, or contractor, who is or 
may reasonably be expected to be in-
volved in the decisional process of a 
proceeding, but does not include an em-
ployee designated as part of the Com-
mission’s trial staff in a proceeding, a 
settlement judge appointed under Rule 
603, a neutral (other than an arbi-
trator) under Rule 604 in an alternative 
dispute resolution proceeding, or an 
employee designated as being non-
decisional in a proceeding. 

(4) Off-the-record communication 
means any communication relevant to 
the merits of a contested on-the-record 
proceeding that, if written, is not filed 
with the Secretary and not served on 
the parties to the proceeding in accord-
ance with Rule 2010, or if oral, is made 
without reasonable prior notice to the 
parties to the proceeding and without 
the opportunity for such parties to be 
present when the communication is 
made. 

(5) Relevant to the merits means capa-
ble of affecting the outcome of a pro-
ceeding, or of influencing a decision, or 
providing an opportunity to influence a 
decision, on any issue in the pro-
ceeding, but does not include: 

(i) Procedural inquiries, such as a re-
quest for information relating solely to 
the status of a proceeding, unless the 
inquiry states or implies a preference 
for a particular party or position, or is 
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