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amount of the loan to be purchased as a pre-
condition to receiving a loan. Thus, the bor-
rower only received 95 percent of the funds
upon which he paid interest. The applicable
annual interest rate for 1976 of 8.68 percent is
computed as follows:

8.25 percent x 1.00 (total loan amount)=8.25
percent (billed interest rate) divided by 0.95
(percent of loan proceeds received by bor-
rower) =8.68 percent (effective interest rate
for 1976).

[T.D. 7710, 45 FR 50742, July 31, 1980]

§20.2032A-8 Election and agreement
to have certain property valued
under section 2032A for estate tax
purposes.

(a) Election of special use valuation—
(1) In general. An election under section
2032A is made as prescribed in para-
graph (a)(3) of this section and on Form
706, United States Estate Tax Return.
Once made, this election is irrevocable;
however, see paragraph (d) of this sec-
tion for a special rule for estates for
which elections are made on or before
August 30, 1980. Under section
2032A(a)(2), special use valuation may
not reduce the value of the decedent’s
estate by more than $500,000. This elec-
tion is available only if, at the time of
death, the decedent was a citizen or
resident of the United States.

(2) Elections to specially value less than
all qualified real property included in an
estate. An election under section 2032A
need not include all real property in-
cluded in an estate which is eligible for
special use valuation, but sufficient
property to satisfy the threshold re-
quirements of section 2032A(b)(1)(B)
must be specially valued under the
election. If joint or undivided interests
(e.g. interests as joint tenants or ten-
ants in common) in the same property
are received from a decedent by quali-
fied heirs, an election with respect to
one heir’s joint or undivided interest
need not include any other heir’s inter-
est in the same property if the electing
heir’s interest plus other property to
be specially valued satisfy the require-
ments of section 2032A(b)(1)(B). If suc-
cessive interests (e.g. life estates and
remainder interests) are created by a
decedent in otherwise qualified prop-
erty, an election under section 2032A is
available only with respect to that
property (or portion thereof) in which
qualified heirs of the decedent receive
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all of the successive interests, and such
an election must include the interests
of all of those heirs. For example, if a
surviving spouse receives a life estate
in otherwise qualified property and the
spouse’s brother receives a remainder
interest in fee, no part of the property
may be valued pursuant to an election
under section 2032A. Where successive
interests in specially valued property
are created, remainder interests are
treated as being received by qualified
heirs only if such remainder interests
are not contingent upon surviving a
nonfamily member or are not subject
to divestment in favor of a nonfamily
member.

(3) Time and manner of making election.
An election under this section is made
by attaching to a timely filed estate
tax return the agreement described in
paragraph (c)(1) of this section and a
notice of election which contains the
following information:

(i) The decedent’s name and taxpayer
identification number as they appear
on the estate tax return;

(ii) The relevant qualified use;

(iii) The items of real property shown
on the estate tax return to be specially
valued pursuant to the election (identi-
fied by schedule and item number);

(iv) The fair market value of the real
property to be specially valued under
section 2032A and its value based on its
qualified use (both values determined
without regard to the adjustments pro-
vided by section 2032A(b)(3)(B));

(v) The adjusted value (as defined in
section 2032A(b)(3)(B)) of all real prop-
erty which is used in a qualified use
and which passes from the decedent to
a qualified heir and the adjusted value
of all real property to be specially val-
ued;

(vi) The items of personal property
shown on the estate tax return that
pass from the decedent to a qualified
heir and are used in a qualified use
under section 2032A (identified by
schedule and item number) and the
total value of such personal property
adjusted as provided under section
2032A(b)(3)(B);

(vii) The adjusted value of the gross
estate, as defined in section
2032A(b)(3)(A);

(viii) The method used in deter-
mining the special value based on use;
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(ix) Copies of written appraisals of
the fair market value of the real prop-
erty;

(X) A statement that the decedent
and/or a member of his or her family
has owned all specially valued real
property for at least 5 years of the 8
years immediately preceding the date
of the decedent’s death;

(xi) Any periods during the 8-year pe-
riod preceding the date of the dece-
dent’s death during which the decedent
or a member of his or her family did
not own the property, use it in a quali-
fied use, or materially participate in
the operation of the farm or other busi-
ness within the meaning of section
2032A(e)(6);

(xii) The name, address, taxpayer
identification number, and relationship
to the decedent of each person taking
an interest in each item of specially
valued property, and the value of the
property interests passing to each such
person based on both fair market value
and qualified use;

(xiii) Affidavits describing the activi-
ties constituting material participa-
tion and the identity of the material
participant or participants; and

(xiv) A legal description of the spe-
cially valued property.

If neither an election nor a protective
election is timely made, special use
valuation is not available to the estate.
See sections 2032A(d)(1), 6075(a), and
6081(a).

(b) Protective election. A protective
election may be made to specially
value qualified real property. The
availability of special use valuation
pursuant to this election is contingent
upon values as finally determined (or
agreed to following examination of a
return) meeting the requirements of
section 2032A. A protective election
does not, however, extend the time for
payment of any amount of tax. Rules
for such extensions are contained in
sections 6161, 6163, 6166, and 6166A. The
protective election is to be made by a
notice of election filed with a timely
estate tax return stating that a protec-
tive election under section 2032A is
being made pending final determina-
tion of values. This notice is to include
the following information:
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(1) The decedent’s name and tax-
payer identification number as they
appear on the estate tax return;

(2) The relevant qualified use; and

(3) The items of real and personal
property shown on the estate tax re-
turn which are used in a qualified use,
and which pass to qualified heirs (iden-
tified by schedule and item number).

If it is found that the estate qualifies
for special use valuation based upon
values as finally determined (or agreed
to following examination of a return),
an additional notice of election must
be filed within 60 days after the date of
such determination. This notice must
set forth the information required
under paragraph (a)(3) of this section
and is to be attached, together with
the agreement described in paragraph
(c)(1) of this section, to an amended es-
tate tax return. The new return is to be
filed with the Internal Revenue Service
office where the original return was
filed.

(c) Agreement to special valuation by
persons with an interest in property—(1)
In general. The agreement required
under section 2032A (a)(1)(B) and (d)(2)
must be executed by all parties who
have any interest in the property being
valued based on its qualified use as of
the date of the decedent’s death. In the
case of a qualified heir, the agreement
must express consent to personal li-
ability under section 2032A(c) in the
event of certain early dispositions of
the property or early cessation of the
qualified use. See section 2032A(c)(6). In
the case of parties (other than qualified
heirs) with interests in the property,
the agreement must express consent to
collection of any additional estate tax
imposed under section 2032A(c) from
the qualified property. The agreement
is to be in a form that is binding on all
parties having an interest in the prop-
erty. It must designate an agent with
satisfactory evidence of authority to
act for the parties to the agreement in
all dealings with the Internal Revenue
Service on matters arising under sec-
tion 2032A and must indicate the ad-
dress of that agent.

(2) Persons having an interest in des-
ignated property. An interest in prop-
erty is an interest which, as of the date
of the decedent’s death, can be asserted
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under applicable local law so as to af-
fect the disposition of the specially
valued property by the estate. Any per-
son in being at the death of the dece-
dent who has any such interest in the
property, whether present or future, or
vested or contingent, must enter into
the agreement. Included among such
persons are owners of remainder and
executory interests, the holders of gen-
eral or special powers of appointment,
beneficiaries of a gift over in default of
exercise of any such power, co-tenants,
joint tenants and holders of other undi-
vided interests when the decedent held
only a joint or undivided interest in
the property or when only an undivided
interest is specially valued, and trust-
ees of trusts holding any interest in
the property. An heir who has the
power under local law to caveat (chal-
lenge) a will and thereby affect disposi-
tion of the property is not, however,
considered to be a person with an inter-
est in property under section 2032A
solely by reason of that right. Like-
wise, creditors of an estate are not
such persons solely by reason of their
status as creditors.

(3) Consent on behalf of interested
party. If any person required to enter
into the agreement provided for by
paragraph (c)(1) either desires that an
agent act for him or her or cannot le-
gally bind himself or herself due to in-
fancy or other incompetency, or to
death before the election under section
2032A is timely exercised, a representa-
tive authorized under local law to bind
such person in an agreement of this na-
ture is permitted to sign the agreement
on his or her behalf.

(4) Duties of agent designated in agree-
ment. The Internal Revenue Service
will contact the agent designated in
the agreement under paragraph (c)(1)
on all matters relating to continued
qualification under section 2032A of the
specially valued real property and on
all matters relating to the special lien
arising under section 6324B. It is the
duty of the agent as attorney-in-fact
for the parties with interests in the
specially valued property to furnish
the Service with any requested infor-
mation and to notify the Service of any
disposition or cessation of qualified use
of any part of the property.

26 CFR Ch. | (4-1-04 Edition)

(d) Special rule for estates for which
elections under section 2032A are made on
or before August 30, 1980. An election to
specially value real property under sec-
tion 2032A that is made on or before
August 30, 1980, may be revoked. To re-
voke an election, the executor must
file a notice of revocation with the In-
ternal Revenue Service office where
the original estate tax return was filed
on or before January 31, 1981 (or if ear-
lier, the date on which the period of
limitation for assessment expires).
This notice of revocation must contain
the decedent’s name, date of death, and
taxpayer identification number, and is
to be accompanied by remittance of
any additional amount of estate tax
and interest determined to be due as a
result of valuation of the qualified
property based upon its fair market
value. Elections that are made on or
before August 30, 1980, that do not com-
ply with this section as proposed on
July 13, 1978 (43 FR 30070), and amended
on December 21, 1978 (43 FR 59517),
must be conformed to this final regula-
tion by means of an amended return
before the original estate tax return
can be finally accepted by the Internal
Revenue Service.

[T.D. 7710, 45 FR 50743, July 31, 1980, as
amended by T.D. 7786, 46 FR 43037, Aug. 26,
1981]

§20.2033-1 Property in which the de-
cedent had an interest.

(@) In general. The gross estate of a
decedent who was a citizen or resident
of the United States at the time of his
death includes under section 2033 the
value of all property, whether real or
personal, tangible or intangible, and
wherever situated, beneficially owned
by the decedent at the time of his
death. (For certain exceptions in the
case of real property situated outside
the United States, see paragraphs (a)
and (c) of §20.2031-1.) Real property is
included whether it came into the pos-
session and control of the executor or
administrator or passed directly to
heirs or devisees. Various statutory
provisions which exempt bonds, notes,
bills, and certificates of indebtedness
of the Federal Government or its agen-
cies and the interest thereon from tax-
ation are generally not applicable to
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