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(3) Certain miscellaneous distributions and
dispositions.
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(a) Definition of tax.
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amount of section 2056A estate tax.

(1) General rule.

(2) Treatment as resident.

(3) Special rule in the case of trusts de-

scribed in section 2056(b)(8).

(4) Credit for state and foreign death taxes.
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(c) Miscellaneous rules.

(d) Examples.
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(b) Property not subject to QDOT election.
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spouse.
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(b) Surviving spouse becomes citizen.
(c) Examples.

§20.2056A-9 Designated Filer.

§20.2056A-10 Surviving spouse becomes citizen
after QDOT established.

(a) Section 2056A estate tax no longer im-
posed under certain circumstances.
(b) Special election by spouse.

§20.2056A-11 Filing requirements and payment
of the section 2056A estate tax.

(a) Distributions during surviving spouse’s
life.

(b) Tax at death of surviving spouse.

(c) Extension of time for paying section
2056A estate tax.

(1) Extension of time for paying tax under

section 6161(a)(2).

(2) Extension of time for paying tax under

section 6161(a)(1).

(d) Liability for tax.

§20.2056A-12 Increased basis for section 2056A
estate tax paid with respect to distribution
from a QDOT.

§20.2056A-13 Effective date.

[T.D. 8612, 60 FR 43538, Aug. 22, 1995, as
amended by T.D. 8686, 61 FR 60553, Nov. 29,
1996]

§20.2056A-1 Restrictions on allowance
of marital deduction if surviving
spouse is not a United States cit-
izen.

(a) General rule. Subject to the spe-
cial rules provided in section 7815(d)(14)
of the Omnibus Budget Reconciliation
Act of 1989 (Pub. L. 101-239; 103 Stat.
2106), in the case of a decedent dying
after November 10, 1988, the federal es-

§20.2056A-1

tate tax marital deduction is not al-
lowed for property passing to or for the
benefit of a surviving spouse who is not
a United States citizen at the date of
the decedent’s death (whether or not
the surviving spouse is a resident of
the United States) unless—

(1) The property passes from the de-
cedent to (or pursuant to)—

(i) A qualified domestic trust (QDOT)
described in section 2056A and
§20.2056A-2;

(ii) A trust that, although not meet-
ing all of the requirements for a QDOT,
is reformed after the decedent’s death
to meet the requirements of a QDOT
(see §20.2056A-4(a));

(iii) The surviving spouse not in trust
(e.g., by outright bequest or devise, by
operation of law, or pursuant to the
terms of an annuity or other similar
plan or arrangement) and, prior to the
date that the estate tax return is filed
and on or before the last date pre-
scribed by law that the QDOT election
may be made (no more than one year
after the time prescribed by law, in-
cluding extensions, for filing the re-
turn), the surviving spouse either actu-
ally transfers the property to a QDOT
or irrevocably assigns the property to a
QDOT (see §20.2056A-4(b)); or

(iv) A plan or other arrangement that
would have qualified for the marital
deduction but for section 2056(d)(1)(A),
and whose payments are not assignable
or transferable to a QDOT, if the re-
quirements of §20.2056A-4(c) are met;
and

(2) The executor makes a timely
QDOT election under §20.2056A-3.

(b) Marital deduction allowed if resi-
dent spouse becomes citizen. For pur-
poses of section 2056(d)(1) and para-
graph (a) of this section, the surviving
spouse is treated as a citizen of the
United States at the date of the dece-
dent’s death if the requirements of sec-
tion 2056(d)(4) are satisfied. For pur-
poses of section 2056(d)(4)(A) and not-
withstanding §20.2056A-3(a), a return
filed prior to the due date (including
extensions) is considered filed on the
last date that the return is required to
be filed (including extensions), and a
late return filed at any time after the
due date is considered filed on the date
that it is actually filed. A surviving
spouse is a resident only if the spouse

429



§20.2056A-2

is a resident under chapter 11 of the In-
ternal Revenue Code. See §20.0-1(b)(1).
The status of the spouse as a resident
under section 7701(b) is not relevant to
this determination except to the extent
that the income tax residency of the
spouse is pertinent in applying §20.0-
1(b)(1).

(c) Special rules in the case of certain
transfers subject to estate and gift tax
treaties. Under section 7815(d)(14) of the
Omnibus Budget Reconciliation Act of
1989 (Pub. L. 101-239, 103 Stat. 2106) cer-
tain special rules apply in the case of
transfers governed by certain estate
and gift tax treaties to which the
United States is a party. In the case of
the estate of, or gift by, an individual
who was not a citizen or resident of the
United States but was a resident of a
foreign country with which the United
States has a tax treaty with respect to
estate, inheritance, or gift taxes, the
amendments made by section 5033 of
the Technical and Miscellaneous Rev-
enue Act of 1988 (Pub. L. 100-647, 102
Stat. 3342) do not apply to the extent
such amendments would be incon-
sistent with the provisions of such
treaty relating to estate, inheritance,
or gift tax marital deductions. Under
this rule, the estate may choose either
the statutory deduction under section
2056A or the marital deduction allowed
under the treaty. Thus, the estate may
not avail itself of both the marital de-
duction under the treaty and the mar-
ital deduction under the QDOT provi-
sions of section 2056A and chapter 11 of
the Internal Revenue Code with respect
to the remainder of the marital prop-
erty that is not deductible under the
treaty.

[T.D. 8612, 60 FR 43539, Aug. 22, 1995]

§20.2056A-2 Requirements for quali-
fied domestic trust.

(a) In general. In order to qualify as a
qualified domestic trust (QDOT), the
requirements of paragraphs (b) and (c)
of this section, and the requirements of
§20.2056A-2T(d), must be satisfied. The
executor of the decedent’s estate and
the U.S. Trustee shall establish in such
manner as may be prescribed by the
Commissioner on the estate tax return
and applicable instructions that these
requirements have been satisfied or are
being complied with. In order to con-
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stitute a QDOT, the trust must be
maintained under the laws of a state of
the United States or the District of Co-
lumbia, and the administration of the
trust must be governed by the laws of
a particular state of the United States
or the District of Columbia. For pur-
poses of this paragraph (a), a trust is
maintained under the laws of a state of
the United States or the District of Co-
lumbia if the records of the trust (or
copies thereof) are kept in that state
(or the District of Columbia). The trust
may be established pursuant to an in-
strument executed under either the
laws of a state of the United States or
the District of Columbia or pursuant to
an instrument executed under the laws
of a foreign jurisdiction, such as a for-
eign will or trust, provided that such
foreign instrument designates the law
of a particular state of the United
States or the District of Columbia as
governing the administration of the
trust, and such designation is effective
under the law of the designated juris-
diction. In addition, the trust must
constitute an ordinary trust, as defined
in §301.7701-4(a) of this chapter, and not
any other type of entity. For purposes
of this paragraph, a trust will not fail
to constitute an ordinary trust solely
because of the nature of the assets
transferred to that trust, regardless of
its classification under 8§§301.7701-2
through 301.7701-4 of this chapter.

(b) Qualified marital interest require-
ments—(1) Property passing to QDOT. If
property passes from a decedent to a
QDOT, the trust must qualify for the
federal estate tax marital deduction
under section 2056(b)(5) (life estate with
power of  appointment), section
2056(b)(7) (qualified terminable interest
property, including joint and survivor
annuities under section 2056(b)(7)(C)),
or section 2056(b)(8) (surviving spouse is
the only noncharitable beneficiary of a
charitable remainder trust), or meet
the requirements of an estate trust as
defined in §20.2056(c)-2(b)(1)(i) through
(iii).

(2) Property passing outright to spouse.
If property does not pass from a dece-
dent to a QDOT, but passes to a noncit-
izen surviving spouse in a form that
meets the requirements for a marital
deduction without regard to section
2056(d)(1)(A), and that is not described
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