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change of its taxable year required
under paragraph (a) of this section).

(3) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example (1). Corporation P, which filed a
separate return for the calendar year 1966,
acquires all of the stock of corporation S as
of the close of December 31, 1966. Corporation
S reports its income on the basis of a fiscal
year ending March 31. On June 15, 1967, the
due date for the filing of a separate return by
S (assuming no extensions of time), a con-
solidated return has not been filed for the
group (P and S). On such date S may either
file a return for the period April 1, 1966,
through December 31, 1966, or it may file a
return for the complete fiscal year ending
March 31, 1967. If S files a return for the
short period ending December 31, 1966, and if
the group elects not to file a consolidated re-
turn for the calendar year 1967, S, on or be-
fore March 15, 1968 (the due date of P’s re-
turn, assuming no extensions of time), must
file a substituted return for the complete fis-
cal year ending March 31, 1967, in lieu of the
return previously filed for the short period.
Interest is computed from June 15, 1967. If,
however, S files a return for the complete
fiscal year ending March 31, 1967, and the
group elects to file a consolidated return for
the calendar year 1967, then S must file an
amended return covering the period from
April 1, 1966, through December 31, 1966, in
lieu of the return previously filed for the
complete fiscal year. Interest is computed
from June 15, 1967.

Example (2). Assume the same facts as in
example (1) except that corporation P ac-
quires all of the stock of corporation S at
the close of September 30, 1967, and that P
files a consolidated return for the group for
1967 on March 15, 1968 (not having obtained
any extensions of time). Since a consolidated
return has been filed on or before the due
date (June 15, 1968) for the filing of the sepa-
rate return for the taxable year ending
March 31, 1968, the return of S for the short
taxable year beginning April 1, 1967, and end-
ing September 30, 1967, should be filed no
later than March 15, 1968.

[T.D. 6894, 31 FR 11794, Sept. 8, 1966, as
amended by T.D. 7244, 37 FR 28897, Dec. 30,
1972; T.D. 7246, 38 FR 766, Jan. 4, 1973; T.D.
8560, 59 FR 41700, Aug. 15, 1994; T.D. 8560, 62
FR 12098, Mar. 14, 1997; T.D. 8842, 64 FR 61205,
Nov. 10, 1999; T.D. 8858, 65 FR 1237, Jan. 7,
2000; T.D. 8940, 66 FR 9929, 9957, Feb. 13, 2001;
T.D. 9192, 70 FR 14411, Mar. 22, 2005]

§1.1502-77 Agent for the group.

(a) Scope of agency—(1) In general—(i)
Common parent. Except as provided in
paragraphs (a)(3) and (6) of this section,
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the common parent (or a substitute
agent described in paragraph (a)(1)(ii)
of this section) for a consolidated re-
turn year is the sole agent (agent for
the group) that is authorized to act in
its own name with respect to all mat-
ters relating to the tax liability for
that consolidated return year, for—

(A) Each member in the group; and

(B) Any successor (see paragraph
(@)(1)(iii) of this section) of a member.

(ii) Substitute agents. For purposes of
this section, any corporation des-
ignated as a substitute agent pursuant
to paragraph (d) of this section to re-
place the common parent or a pre-
viously designated substitute agent
acts as agent for the group to the same
extent and subject to the same limita-
tions as are applicable to the common
parent, and any reference in this sec-
tion to the common parent includes
any such substitute agent.

(iii) Successor. For purposes of this
section only, the term successor means
an individual or entity (including a dis-
regarded entity) that is primarily lia-
ble, pursuant to applicable law (includ-
ing, for example, by operation of a
state or Federal merger statute), for
the tax liability of a member of the
group. Such determination is made
without regard to §1.1502-1(f)(4) or
1.1502-6(a). (For inclusion of a successor
in references to a subsidiary or mem-
ber, see paragraph (c)(2) of this sec-
tion.)

(iv) Disregarded entity. If a subsidiary
of a group becomes, or its successor is
or becomes, a disregarded entity for
Federal tax purposes, the common par-
ent continues to serve as the agent
with respect to that subsidiary’s tax li-
ability under §1.1502-6 for consolidated
return years during which it was in-
cluded in the group, even though the
entity generally is not treated as a per-
son separate from its owner for Federal
tax purposes.

(v) Transferee liability. For purposes of
assessing, paying and collecting trans-
feree liability, any exercise of or reli-
ance on the common parent’s agency
authority pursuant to this section is
binding on a transferee (or subsequent
transferees) of a member, regardless of
whether the member’s existence termi-
nates prior to such exercise or reliance.
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(vi) Purported common parent. If any
corporation files a consolidated return
purporting to be the common parent of
a consolidated group but is subse-
quently determined not to have been
the common parent of the claimed
group, that corporation is treated, to
the extent necessary to avoid prejudice
to the Commissioner, as if it were the
common parent.

(2) Examples of matters subject to agen-
cy. With respect to any consolidated re-
turn year for which it is the common
parent—

(i) The common parent makes any
election (or similar choice of a permis-
sible option) that is available to a sub-
sidiary in the computation of its sepa-
rate taxable income, and any change in
an election (or similar choice of a per-
missible option) previously made by or
for a subsidiary, including, for exam-
ple, a request to change a subsidiary’s
method or period of accounting;

(ii) AIll correspondence concerning
the income tax liability for the con-
solidated return year is carried on di-
rectly with the common parent;

(iii) The common parent files for all
extensions of time, including exten-
sions of time for payment of tax under
section 6164, and any extension so filed
is considered as having been filed by
each member;

(iv) The common parent gives waiv-
ers, gives bonds, and executes closing
agreements, offers in compromise, and
all other documents, and any waiver or
bond so given, or agreement, offer in
compromise, or any other document so
executed, is considered as having also
been given or executed by each mem-
ber;

(v) The common parent files claims
for refund, and any refund is made di-
rectly to and in the name of the com-
mon parent and discharges any liabil-
ity of the Government to any member
with respect to such refund;

(vi) The common parent takes any
action on behalf of a member of the
group with respect to a foreign cor-
poration, for example, elections by, and
changes to the method of accounting
of, a controlled foreign corporation in
accordance with §1.964-1(c)(3);

(vii) Notices of claim disallowance
are mailed only to the common parent,
and the mailing to the common parent
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is considered as a mailing to each
member;

(viii) Notices of deficiencies are
mailed only to the common parent (ex-
cept as provided in paragraph (b) of
this section), and the mailing to the
common parent is considered as a mail-
ing to each member;

(ix) Notices of final partnership ad-
ministrative adjustment under section
6223 with respect to any partnership in
which a member of the group is a part-
ner may be mailed to the common par-
ent, and, if so, the mailing to the com-
mon parent is considered as a mailing
to each member that is a partner enti-
tled to receive such notice (for other
rules regarding partnership pro-
ceedings, see paragraphs (a)(3)(v) and
(a)(6)(iii) of this section);

(xX) The common parent files peti-
tions and conducts proceedings before
the United States Tax Court, and any
such petition is considered as also hav-
ing been filed by each member;

(xi) Any assessment of tax may be
made in the name of the common par-
ent, and an assessment naming the
common parent is considered as an as-
sessment with respect to each member;
and

(xii) Notice and demand for payment
of taxes is given only to the common
parent, and such notice and demand is
considered as a notice and demand to
each member.

(3) Matters reserved to subsidiaries. Ex-
cept as provided in this paragraph
(a)(3) and paragraph (a)(6) of this sec-
tion, no subsidiary has authority to act
for or to represent itself in any matter
related to the tax liability for the con-
solidated return year. The following
matters, however, are reserved exclu-
sively to each subsidiary—

(i) The making of the consent re-
quired by §1.1502-75(a)(1);

(if) Any action with respect to the
subsidiary’s liability for a federal tax
other than the income tax imposed by
chapter 1 of the Internal Revenue Code
(including, for example, employment
taxes under chapters 21 through 25 of
the Internal Revenue Code, and mis-
cellaneous excise taxes under chapters
31 through 47 of the Internal Revenue
Code);

(iii) The making of an election under
section 936(e);

488



Internal Revenue Service, Treasury

(iv) The making of an election to be
treated as a DISC under §1.992-2; and

(v) Any actions by a subsidiary act-
ing as tax matters partner under sec-
tions 6221 through 6234 and the accom-
panying regulations (but see paragraph
(@)(2)(ix) of this section regarding the
mailing of a final partnership adminis-
trative adjustment to the common par-
ent).

(4) Term of agency—(i) In general. Ex-
cept as provided in paragraph (a)(4)(iii)
of this section, the common parent for
the consolidated return year remains
the agent for the group with respect to
that year until the common parent’s
existence terminates, regardless of
whether one or more subsidiaries in
that year cease to be members of the
group, whether the group files a con-
solidated return for any subsequent
year, whether the common parent
ceases to be the common parent or a
member of the group in any subsequent
year, or whether the group continues
pursuant to §1.1502-75(d) with a new
common parent in any subsequent
year.

(ii) Replacement of substitute agent des-
ignated by Commissioner. If the Commis-
sioner replaces a previously designated
substitute agent pursuant to paragraph
(d)(3)(ii) of this section, the replaced
substitute agent ceases to be the agent
after the Commissioner designates an-
other substitute agent.

(iii) New common parent after a group
structure change. If the group continues
in existence with a new common parent
pursuant to §1.1502-75(d) during a con-
solidated return year, the common par-
ent at the beginning of the year is the
agent for the group through the date of
the §1.1502-75(d) transaction, and the
new common parent becomes the agent
for the group beginning the day after
the transaction, at which time it be-
comes the agent for the group with re-
spect to the entire consolidated return
year (including the period through the
date of the transaction) and the former
common parent is no longer the agent
for that year.

(5) ldentifying members in notice of a
lien. Notwithstanding any other provi-
sions of this paragraph (a), any notice
of a lien, any levy or any other pro-
ceeding to collect the amount of any
assessment, after the assessment has
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been made, must name the entity from
which such collection is to be made.

(6) Direct dealing with a member—(i)
Several liability. The Commissioner
may, upon issuing to the common par-
ent written notice that expressly in-
vokes the authority of this provision,
deal directly with any member of the
group with respect to its liability
under §1.1502-6 for the consolidated tax
of the group, in which event such mem-
ber has sole authority to act for itself
with respect to that liability. However,
if the Commissioner believes or has
reason to believe that the existence of
the common parent has terminated, he
may, if he deems it advisable, deal di-
rectly with any member with respect
to that member’s liability under
§1.1502-6 without giving the notice re-
quired by this provision.

(ii) Information requests. The Commis-
sioner may, upon informing the com-
mon parent, request information rel-
evant to the consolidated tax liability
from any member of the group. How-
ever, if the Commissioner believes or
has reason to believe that the existence
of the common parent has terminated,
he may request such information from
any member of the group without in-
forming the common parent.

(iii) Members as partners in partner-
ships. The Commissioner generally will
deal directly with any member in its
capacity as a partner of a partnership
that is subject to the provisions of sec-
tions 6221 through 6234 and the accom-
panying regulations (but see paragraph
(@)(2)(ix) of this section regarding the
mailing of a final partnership adminis-
trative adjustment to the common par-
ent). However, if requested to do so in
accordance with the provisions of
§301.6223(c)-1(b) of this chapter, the
Commissioner may deal with the com-
mon parent as agent for such member
on any matter related to the partner-
ship, except in regards to a settlement
under section 6224(c) and except to the
extent the member acts as tax matters
partner of the partnership.

(b) Copy of notice of deficiency to entity
that has ceased to be a member of the
group. An entity that ceases to be a
member of the group during or after a
consolidated return year may file a
written notice of that fact with the
Commissioner and request a copy of
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any notice of deficiency with respect to
the tax for a consolidated return year
during which the entity was a member,
or a copy of any notice and demand for
payment of such deficiency, or both.
Such filing does not limit the scope of
the agency of the common parent pro-
vided for in paragraph (a) of this sec-
tion. Any failure by the Commissioner
to comply with such request does not
limit an entity’s tax liability under
§1.1502-6. For purposes of this para-
graph (b), references to an entity in-
clude a successor of such entity.

(c) References to member or subsidiary.
For purposes of this section, all ref-
erences to a member or subsidiary for a
consolidated return year include—

(1) Each corporation that was a mem-
ber of the group during any part of
such year (except that any reference to
a subsidiary does not include the com-
mon parent);

(2) Except as indicated otherwise, a
successor (as defined in paragraph
(@)(1)(iii) of this section) of any cor-
poration described in paragraph (c)(1)
of this section; and

(3) Each corporation whose income
was included in the consolidated return
for such year, notwithstanding that the
tax liability of such corporation should
have been computed on the basis of a
separate return, or as a member of an-
other consolidated group, under the
provisions of §1.1502-75.

(d) Termination of common parent—(1)
Designation of substitute agent by com-
mon parent. (i) If the common parent’s
existence terminates, it may designate
a substitute agent for the group and
notify the Commissioner, as provided
in this paragraph (d)(1).

(A) Subject to the Commissioner’s
approval under paragraph (d)(1)(ii) of
this section, before the common par-
ent’s existence terminates, the com-
mon parent may designate, for each
consolidated return year for which it is
the common parent and for which the
period of limitations either for assess-
ment, for collection after assessment,
or for claiming a credit or refund has
not expired, one of the following to act
as substitute agent in its place—

(1) Any corporation that was a mem-
ber of the group during any part of the
consolidated return year and, except as
provided in paragraph (e)(3)(ii) of this
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section, has not subsequently been dis-
regarded as an entity separate from its
owner or reclassified as a partnership
for Federal tax purposes; or

(2) Any successor (as defined in para-
graph (a)(1)(iii) of this section) of such
a corporation or of the common parent
that is a domestic corporation (and, ex-
cept as provided in paragraph (e)(3)(ii)
of this section, is not disregarded as an
entity separate from its owner or clas-
sified as a partnership for Federal tax
purposes), including a corporation that
will become a successor at the time
that the common parent’s existence
terminates.

(B) The common parent must notify
the Commissioner in writing (under
procedures prescribed by the Commis-
sioner) of the designation and provide
the following—

(1) An agreement executed by the
designated corporation agreeing to
serve as the group’s substitute agent;
and

(2) If the designated corporation was
not itself a member of the group during
the consolidated return year (because
the designated corporation is a suc-
cessor of a member of the group for the
consolidated return year), a statement
by the designated corporation acknowl-
edging that it is or will be primarily
liable for the consolidated tax as a suc-
cessor of a member.

(i) A designation under paragraph
d)(@)(i1)(A) of this section does not
apply unless and until it is approved by
the Commissioner. The Commissioner’s
approval of such a designation is not
effective before the existence of the
common parent terminates.

(2) Default substitute agent. If the
common parent fails to designate a
substitute agent for the group before
its existence terminates and if the
common parent has a single successor
that is a domestic corporation, such
successor becomes the substitute agent
for the group upon termination of the
common parent’s existence. However,
see paragraph (d)(4) of this section re-
garding the consequences of the succes-
sor’s failure to notify the Commis-
sioner of its status as default sub-
stitute agent in accordance with proce-
dures established by the Commissioner.
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(3) Designation by the Commissioner. (i)
In the event the common parent’s ex-
istence terminates and no designation
is made and approved under paragraph
(d)(1) of this section and the Commis-
sioner believes or has reason to believe
that there is no successor of the com-
mon parent that satisfies the require-
ments of paragraph (d)(2) of this sec-
tion (or the Commissioner believes or
has reason to believe there is such a
successor but has no last known ad-
dress on file for such successor), the
Commissioner may, at any time, with
or without a request from any member
of the group, designate a corporation
described in paragraph (d)(1)(i)(A) of
this section to act as the substitute
agent. The Commissioner will notify
the designated substitute agent in
writing of its designation, and the des-
ignation is effective upon receipt by
the designated substitute agent of such
notice. The designated substitute agent
must give notice of the designation to
each corporation that was a member of
the group during any part of the con-
solidated return year, but a failure by
the designated substitute agent to no-
tify any such member of the group does
not invalidate the designation.

(ii) At the request of any member,
the Commissioner may, but is not re-
quired to, replace a substitute agent
previously designated under paragraph
(d)(3)(i) of this section with another
corporation described in paragraph
(d)(1)(1)(A) of this section.

(4) Absence of designation or notifica-
tion of default substitute agent. Until a
designation of a substitute agent for
the group under paragraph (d)(1) of this
section has become effective, the Com-
missioner has received notification in
accordance with procedures established
by the Commissioner that a successor
qualifying under paragraph (d)(2) of
this section has become the substitute
agent by default, or the Commissioner
has designated a substitute agent
under paragraph (d)(3) of this section—

(i) Any notice of deficiency or other
communication mailed to the common
parent, even if no longer in existence,
is considered as having been properly
mailed to the agent for the group; and

(ii) The Commissioner is not required
to act on any communication (includ-
ing, for example, a claim for refund)
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submitted on behalf of the group by
any person other than the common
parent (including a successor of the
common parent qualifying as a default
substitute agent under paragraph (d)(2)
of this section).

(e) Termination of a corporation’s exist-
ence—(1) In general. For purposes of
paragraphs (a)(1)(v), (a)(4)(i), and (d) of
this section, the existence of a corpora-
tion is deemed to terminate if—

(i) Its existence terminates under ap-
plicable law; or

(ii) Except as provided in paragraph
(e)(3) of this section, it becomes, for
Federal tax purposes, either—

(A) An entity that is disregarded as
an entity separate from its owner; or

(B) An entity that is reclassified as a
partnership.

(2) Purported agency. If the existence
of the agent for the group terminates
under circumstances described in para-
graph (e)(1)(ii) of this section, until the
Commissioner has approved the des-
ignation of a substitute agent for the
group pursuant to paragraph (d)(1) of
this section or the Commissioner des-
ignates a substitute agent and notifies
the designated substitute agent pursu-
ant to paragraph (d)(3) of this section,
any post-termination action by that
purported agent on behalf of the group
has the same effect, to the extent nec-
essary to avoid prejudice to the Com-
missioner, as if the agent’s corporate
existence had not terminated.

(3) Exceptions where no eligible cor-
poration exists. (i) For purposes of the
common parent’s term as agent under
paragraph (a)(4)(i) of this section and
the term as agent of the substitute
agent designated under paragraph (d)
of this section, if a corporation either
becomes disregarded as an entity sepa-
rate from its owner or is reclassified as
a partnership for Federal tax purposes,
its existence is not deemed to termi-
nate if the effect of such termination
would be that no corporation remains
eligible to serve as the substitute agent
for the group’s consolidated return
year.

(ii) Similarly, for purposes of para-
graph (d) of this section, an entity that
is either disregarded as an entity sepa-
rate from its owner or reclassified as a
partnership for Federal tax purposes is
not precluded from designation as a
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substitute agent merely because of
such classification if the effect of the
inability to make such designation
would be that no corporation remains
eligible to serve as the substitute agent
for the group’s consolidated return
year.

(iii) Any entity described in para-
graphs (e)(3)(i) or (ii) of this section
that remains or becomes the agent for
the group is treated as a corporation
for purposes of this section.

(4) Exception for section 338 trans-
actions. Notwithstanding section
338(a)(2), a target corporation for which
an election is made under section 338 is
not deemed to terminate for purposes
of this section.

(f) Examples. The following examples
illustrate the principles of this section.
Unless otherwise indicated, each exam-
ple addresses the question of which cor-
poration is the proper party to execute
a consent to waive the statute of limi-
tations for Years 1 and 2 or the more
general question of which corporation
may be designated as a substitute
agent for the group for Years 1 and 2.
In each example, as of January 1 of
Year 1, the P group consists of P and
its two subsidiaries, S and S-1. P, as
the common parent of the P group,
files consolidated returns for the P
group in Years 1 and 2. On January 1 of
Year 1, domestic corporations S-2, U,
V, W, W-1, X, Y, Z and Z-1 are not re-
lated to P or the members of the P
group. All corporations are calendar
year taxpayers. For none of the tax
years at issue does the Commissioner
exercise the authority under paragraph
(a)(6) of this section to deal with any
member separately. Any surviving cor-
poration in a merger is a successor as
described in paragraph (a)(1)(iii) of this
section. Any notification to the Com-
missioner of the designation of the P
group’s substitute agent also contains
a statement signed on behalf of the
designated agent that it agrees to act
as the group’s substitute agent and, in
the case of a successor, that it is pri-
marily liable as a successor of a mem-
ber. The examples are as follows:

Example 1. Disposition of all group members.
On December 31 of Year 1, P sells all the
stock of S-1 to X. On December 31 of Year 2,
P distributes all the stock of S to P’s share-
holders. P files a separate return for Year 3.
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Although P is no longer a common parent
after Year 2, P remains the agent for the P
group for Years 1 and 2. For as long as P re-
mains in existence, only P may execute a
waiver of the period of limitations on assess-
ment on behalf of the group for Years 1 and
2.

Example 2. Acquisition of common parent by
another group. The facts are the same as in
Example 1, except on January 1 of Year 3, all
of the outstanding stock of P is acquired by
Y. P thereafter joins in the Y group consoli-
dated return as a member of Y group. Al-
though P is a member of Y group in Year 3,
P remains the agent for the P group for
Years 1 and 2. For as long as P remains in ex-
istence, only P may execute a waiver of the
period of limitations on assessment on behalf
of the P group for Years 1 and 2.

Example 3. Merger of common parent—des-
ignation of remaining member as substitute
agent. On December 31 of Year 1, P sells all
the stock of S-1 to X. On July 1 of Year 2, P
acquires all the stock of S-2. On November 30
of Year 2, P distributes all the stock of S to
P’s shareholders. On January 1 of Year 3, P
merges into Y corporation. Just before the
merger, P notifies the Commissioner in writ-
ing of the planned merger and of its designa-
tion of S as the substitute agent for the P
group for Years 1 and 2. S is the only member
that P can designate as the substitute agent
for both Years 1 and 2 because it is the only
subsidiary that was a member of the P group
during part of both years. Although S-2 is
the only remaining subsidiary of the P group
when P merges into Y, S-2 was a member of
the P group only in Year 2. For that reason,
S-2 cannot be the substitute agent for the P
group for Year 1. Alternatively, P could des-
ignate a different substitute agent for each
year, selecting S or S-1 as the substitute
agent for Year 1, and S or S-2 as the sub-
stitute agent for Year 2. P could also des-
ignate its successor Y as the substitute
agent for both Years 1 and 2.

Example 4. Forward triangular merger of com-
mon parent. On January 1 of Year 3, P merges
with and into Z-1, a subsidiary of Z, in a for-
ward triangular merger described in section
368(a)(1)(A) and (a)(2)(D). The transaction
constitutes a reverse acquisition under
§1.1502-75(d)(3)(i) because P’s shareholders
receive more than 50% of Z’s stock in ex-
change for all of P’s stock. Just before the
merger, P notifies the Commissioner in writ-
ing of the planned merger and its designa-
tion of Z-1, the corporation that will survive
the planned merger, as the substitute agent
of the P group for Years 1 and 2. Because Z-
1 will be P’s successor (within the meaning
of paragraph (a)(1) of this section) after the
planned merger, P may designate Z-1 as the
substitute agent for the P group for Years 1
and 2, pursuant to paragraph (d)(1) of this
section. Alternatively, P could have des-
ignated S or S-1 as the substitute agent for
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the P group for Years 1 and 2. Although Z is
the new common parent of the P group,
which continues pursuant to §1.1502—
75(d)(3)(i), P may not designate Z as the sub-
stitute agent for Years 1 and 2 because Z was
not a member of the group during any part
of Years 1 or 2 and is not a successor of P or
any other member of P group.

Example 5. Reverse triangular merger of com-
mon parent. On March 1 of Year 3, W-1, a sub-
sidiary of W, merges into P, in a reverse tri-
angular merger described in section
368(2)(1)(A) and (a)(2)(E). P survives the
merger with W-1. The transaction con-
stitutes a reverse acquisition under §1.1502-
75(d)(3)(i) because P’s shareholders receive
more than 50% of W’s stock in exchange for
all of P’s stock. Under paragraph (a) of this
section, P remains the agent for the P group
for Years 1 and 2, even though the P group
continues with W as its new common parent
pursuant to §1.1502-75(d)(3)(i). Because the
transaction constitutes a reverse acquisi-
tion, the P group is treated as remaining in
existence with W as its common parent. Be-
fore March 2 of Year 3, P is the agent for the
P group for Year 3. Beginning on March 2 of
Year 3, W becomes the agent for the P group
with respect to all of Year 3 (including the
period through March 1) and subsequent con-
solidated return years. For as long as P re-
mains in existence, P remains the agent of
the P group under paragraph (a) of this sec-
tion for Years 1 and 2, and therefore only P
may execute a waiver of the period of limita-
tions on assessment on behalf of the P group
for Years 1 and 2.

Example 6. Reverse triangular merger of com-
mon parent-subsequent spinoff of common par-
ent. The facts are the same as in Example 5,
except that on April 1 of Year 4, in a trans-
action unrelated to the Year 3 reverse acqui-
sition, P distributes the stock of its subsidi-
aries S and S-1 to W, and W then distributes
the stock of P to the W shareholders. Begin-
ning on March 2 of Year 3, W becomes the
agent for the P group with respect to Year 3
(including the period through March 1) and
subsequent consolidated return years. Al-
though P is no longer a member of the P
group after the Year 4 spinoff, P remains the
agent for the P group under paragraph (a) of
this section for Years 1 and 2. Thus, for as
long as P remains in existence, only P may
execute a waiver of the period of limitations
on assessment on behalf of the P group for
Years 1 and 2.

Example 7. Qualified stock purchase and sec-
tion 338 election. On March 31 of Year 2, V
purchases the stock of P in a qualified stock
purchase (within the meaning of section
338(d)(3)), and V makes a timely election pur-
suant to section 338(g) with respect to P. Al-
though section 338(a)(2) provides that P is
treated as a new corporation as of the begin-
ning of the day after the acquisition date for
purposes of subtitle A, paragraph (e)(4) of
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this section provides that P’s existence is
not deemed to terminate for purposes of this
section notwithstanding the general rule of
section 338(a)(2). Therefore, the election
under section 338(g) does not result in a ter-
mination of P under paragraph (e) of this
section, and new P remains the agent of the
P group for Year 1 and the period ending
March 31 of Year 2 (short Year 2). For as long
as new P remains in existence, only new P
may execute a waiver of the period of limita-
tions on assessment on behalf of the P group
for Year 1 and short Year 2.

Example 8. Fraudulent conveyance of assets.
On March 15 of Year 2, P files a consolidated
return that includes the income of S and S-
1 for Year 1. On December 1 of Year 2, S-1
transfers assets having a fair market value
of $100x to U in exchange for $10x. This trans-
fer of assets for less than fair market value
constitutes a fraudulent conveyance under
applicable state law. On March 1 of Year 5, P
executes a waiver extending to December 31
of Year 6 the period of limitations on assess-
ment with respect to the group’s Year 1 con-
solidated return. On February 1 of Year 6,
the Commissioner issues a notice of defi-
ciency to P asserting a deficiency of $30x for
the P group’s Year 1 consolidated tax liabil-
ity. P does not file a petition for redeter-
mination in the Tax Court, and the Commis-
sioner makes a timely assessment against
the P group. P, S and S-1 are all insolvent
and are unable to pay the deficiency. On Feb-
ruary 1 of Year 8, the Commissioner sends a
notice of transferee liability to U, which
does not file a petition in the Tax Court. On
August 1 of Year 8, the Commissioner as-
sesses the amount of the P group’s deficiency
against U. Under section 6901(c), the Com-
missioner may assess U’s transferee liability
within one year after the expiration of the
period of limitations against the transferor
S-1. By operation of section 6213(a) and
6503(a), the issuance of the notice of defi-
ciency to P and the expiration of the 90-day
period for filing a petition in the Tax Court
have the effect of further extending by 150
days the P group’s limitations period on as-
sessment from the previously extended date
of December 31 of Year 6 to May 30 of Year
7. Pursuant to paragraph (a)(1)(v) of this sec-
tion, the waiver executed by P on March 1 of
Year 5 to extend the period of limitations on
assessment to December 31 of Year 6 and the
further extension of the P group’s limita-
tions period to May 30 of Year 7 (by oper-
ation of sections 6213(a) and 6503(a)) have the
derivative effect of extending the period of
limitations on assessment of U’s transferee
liability to May 30 of Year 8. By operation of
section 6901(f), the issuance of the notice of
transferee liability to U and the expiration
of the 90-day period for filing a petition in
the Tax Court have the effect of further ex-
tending the limitations period on assessment
of U’s liability as a transferee by 150 days,
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from May 30 of Year 8 to October 27 of Year
8. Accordingly, the Commissioner may send
a notice of transferee liability to U at any
time on or before May 30 of Year 8 and assess
the unpaid liability against U at any time on
or before October 27 of Year 8. The result
would be the same even if S-1 ceased to exist
before March 1 of Year 5, the date P executed
the waiver.

(9) Cross-reference. For further rules
applicable to groups that include insol-
vent financial institutions, see
§301.6402-7 of this chapter.

(h) Effective date—(1) Application—(i)
In general. This section applies with re-
spect to taxable years beginning on or
after June 28, 2002.

(i) Election to apply for prior taxable
years. Notwithstanding paragraphs
(h)(1)(i) and (h)(2) of this section, the
common parent may elect to apply
paragraph (d)(1) of this section in lieu
of §1.1502-77A(d) in designating a sub-
stitute agent for taxable years begin-
ning before June 28, 2002. The common
parent makes such an election by ex-
pressly referring to the election under
this paragraph (h)(1)(ii) in notifying
the Commissioner of the designation of
the substitute agent. Once made, such
election applies to any subsequent des-
ignation of a substitute agent for the
consolidated return year(s) subject to
the election.

(2) Prior law. For taxable years begin-
ning before June 28, 2002, see §1.1502-
TTA.

[T.D. 9002, 67 FR 43540, June 28, 2002]

§1.1502-78 Tentative carryback adjust-
ments.

(a) General rule. If a group has a con-
solidated net operating loss, a consoli-
dated net capital loss, or a consoli-
dated unused business credit for any
taxable year, then any application
under section 6411 for a tentative
carryback adjustment of the taxes for
a consolidated return year or years
preceding such year shall be made by
the common parent corporation for the
carryback year (or substitute agent
designated under §1.1502-77(d) for the
carryback year) to the extent such loss
or unused business credit is not appor-
tioned to a corporation for a separate
return year pursuant to §1.1502-21(b),
1.1502-22(b), or 1.1502-79(c). In the case
of the portion of a consolidated net op-
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erating loss or consolidated net capital
loss or consolidated unused business
credit to which the preceding sentence
does not apply and that is to be carried
back to a corporation that was not a
member of a consolidated group in the
carryback year, the corporation to
which such loss or credit is attrib-
utable shall make any application
under section 6411. In the case of a net
capital loss or net operating loss or un-
used business credit arising in a sepa-
rate return year that may be carried
back to a consolidated return year,
after taking into account the applica-
tion of §1.1502-21(b)(3)(ii)(B) with re-
spect to any net operating loss arising
in another consolidated group, the
common parent for the carryback year
(or substitute agent designated under
§1.1502-77(d) for the carryback year)
shall make any application under sec-
tion 6411.

(b) Special rules—(1) Payment of re-
fund. Any refund allowable under an
application referred to in paragraph (a)
of this section shall be made directly
to and in the name of the corporation
filing the application, except that in
all cases where a loss is deducted from
the consolidated taxable income or a
credit is allowed in computing the con-
solidated tax liability for a consoli-
dated return year, any refund shall be
made directly to and in the name of
the common parent corporation for the
carryback year (or substitute agent
designated under §1.1502-77(d) for the
carryback year). The payment of any
such refund shall discharge any liabil-
ity of the Government with respect to
such refund.

(2) Several liability. If a group filed a
consolidated return for a taxable year
for which there was an adjustment by
reason of an application under section
6411, and if a deficiency is assessed
against such group under section
6213(b)(3), then each member of such
group shall be severally liable for such
deficiency including any interest or
penalty assessed in connection with
such deficiency.

(3) Groups that include insolvent finan-
cial institutions. For further rules appli-
cable to groups that include insolvent
financial institutions, see §301.6402-7 of
this chapter.
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