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§ 72.44 Phase II repowering exten-
sions. 

(a) Applicability. (1) This section shall 
apply to the designated representative 
of: 

(i) Any existing affected unit that is 
a coal-fired unit and has a 1985 actual 
SO2 emissions rate equal to or greater 
than 1.2 lbs/mmBtu. 

(ii) Any new unit that will be a re-
placement unit, as provided in para-
graph (b)(2) of this section, for a unit 
meeting the requirements of paragraph 
(a)(1)(i) of this section. 

(iii) Any oil and/or gas-fired unit that 
has been awarded clean coal tech-
nology demonstration funding as of 
January 1, 1991 by the Secretary of En-
ergy. 

(2) A repowering extension does not 
exempt the owner or operator for any 
unit governed by the repowering plan 
from the requirement to comply with 
such unit’s Acid Rain emissions limita-
tions for sulfur dioxide. 

(b) The designated representative of 
any unit meeting the requirements of 
paragraph (a)(1)(i) of this section may 
include in the unit’s Phase II Acid Rain 
permit application a repowering exten-
sion plan that includes a demonstra-
tion that: 

(1) The unit will be repowered with a 
qualifying repowering technology in 
order to comply with the Phase II 
emissions limitations for sulfur diox-
ide; or 

(2) The unit will be replaced by a new 
utility unit that has the same des-
ignated representative and that is lo-
cated at a different site using a quali-
fied repowering technology and the ex-
isting unit will be permanently retired 
from service on or before the date on 
which the new utility unit commences 
commercial operation. 

(c) In order to apply for a repowering 
extension, the designated representa-
tive of a unit under paragraph (a) of 
this section shall: 

(1) Submit to the permitting author-
ity, by January 1, 1996, a complete 
repowering extension plan; 

(2) Submit to the Administrator, be-
fore June 1, 1997, a complete petition 
for approval of repowering technology; 
and 

(3) If the repowering extension plan is 
submitted for conditional approval, 

submit by December 31, 1997, a notifica-
tion to activate the plan in accordance 
with § 72.40(c). 

(d) Contents and Review of Petition for 
Approval of Repowering Technology. (1) 
A complete petition for approval of 
repowering technology shall include 
the following elements, in a format 
prescribed by the Administrator, con-
cerning the technology to be used in a 
plan under paragraph (b) of this section 
and may follow the repowering tech-
nology demonstration protocol issued 
by the Administrator: 

(i) Identification and description of 
the technology. 

(ii) Vendor certification of the guar-
anteed performance characteristics of 
the technology, including: 

(A) Percent removal and emission 
rate of each pollutant being controlled; 

(B) Overall generation efficiency; and 
(C) Information on the state, chem-

ical constituents, and quantities of 
solid waste generated (including infor-
mation on land-use requirements for 
disposal) and on the availability of a 
market to which any by-products may 
be sold. 

(iii) If the repowering technology is 
not listed in the definition of a quali-
fied repowering technology in § 72.2, a 
vendor certification of the guaranteed 
performance characteristics that dem-
onstrate that the technology meets the 
criteria specified for non-listed tech-
nologies in § 72.2; provided that the ex-
istence of such guarantee shall not be a 
defense against the failure to meet the 
criteria for non-listed technologies. 

(2) The Administrator may request 
any supplemental information that is 
deemed necessary to review the peti-
tion for approval of repowering tech-
nology. 

(3) The Administrator shall review 
the petition for approval of repowering 
technology and, in consultation with 
the Secretary of Energy, shall make a 
conditional determination of whether 
the technology described in the peti-
tion is a qualifying repowering tech-
nology. 

(4) Based on the petition for approval 
of repowering technology and the infor-
mation provided under paragraph (d)(2) 
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of this section and § 72.94(a), the Ad-
ministrator will make a final deter-
mination of whether the technology de-
scribed in the petition is a qualifying 
repowering technology. 

(e) Contents of repowering extension 
plan. A complete repowering extension 
plan shall include the following ele-
ments in a format prescribed by the 
Administrator: 

(1) Identification of the existing unit 
governed by the plan. 

(2) The unit’s federally-approved 
State Implementation Plan sulfur di-
oxide emissions limitation. 

(3) The unit’s 1995 actual SO2 emis-
sions rate. 

(4) A schedule for construction, in-
stallation, and commencement of oper-
ation of the repowering technology ap-
proved or submitted for approval under 
paragraph (d) of this section, with 
dates for the following milestones: 

(i) Completion of design engineering; 
(ii) For a plan under paragraph (b)(1) 

of this section, removal of the existing 
unit from operation to install the 
qualified repowering technology; 

(iii) Commencement of construction; 
(iv) Completion of construction; 
(v) Start-up testing; 
(vi) For a plan under paragraph (b)(2) 

of this section, shutdown of the exist-
ing unit; and 

(vii) Commencement of commercial 
operation of the repowering tech-
nology. 

(5) For a plan under paragraph (b)(2) 
of this section: 

(i) Identification of the new unit. A 
new unit shall not be included in more 
than one repowering extension plan. 

(ii) Certification that the new unit 
will replace the existing unit. 

(iii) Certification that the new unit 
has the same designated representative 
as the existing unit. 

(iv) Certification that the existing 
unit will be permanently retired from 
service on or before the date the new 
unit commences commercial operation. 

(6) The special provisions of para-
graph (h) of this section. 

(f) Permitting authority’s action on 
repowering extension plan. (1) The per-
mitting authority shall not approve a 
repowering extension plan until the 
Administrator makes a conditional de-
termination that the technology is a 

qualified repowering technology, un-
less the permitting authority condi-
tionally approves such plan subject to 
the conditional determination of the 
Administrator. 

(2) Permit issuance. (i) Upon a condi-
tional determination by the Adminis-
trator that the technology to be used 
in the repowering extension plan is a 
qualified repowering technology and a 
determination by the permitting au-
thority that such plan meets the re-
quirements of this section, the permit-
ting authority shall issue the Acid 
Rain portion of the operating permit 
including: 

(A) The approved repowering exten-
sion plan; and 

(B) A schedule of compliance with en-
forceable milestones for construction, 
installation, and commencement of op-
eration of the repowering technology 
and other requirements necessary to 
ensure that Phase II emission reduc-
tion requirements under this section 
will be met. 

(ii) Except as otherwise provided in 
paragraph (g) of this section, the 
repowering extension shall be in effect 
starting January 1, 2000 and ending on 
the day before the date (specified in 
the Acid Rain permit) on which the ex-
isting unit will be removed from oper-
ation to install the qualifying 
repowering technology or will be per-
manently removed from service for re-
placement by a new unit with such 
technology; provided that the 
repowering extension shall end no later 
than December 31, 2003. 

(iii) The portion of the operating per-
mit specifying the repowering exten-
sion and other requirements under 
paragraph (f)(2)(i) of this section shall 
be subject to the Administrator’s final 
determination, under paragraph (d)(4) 
of this section, that the technology to 
be used in the repowering extension 
plan is a qualifying repowering tech-
nology. 

(3) Allowance allocation. The Adminis-
trator will allocate allowances after 
issuance of an operating permit con-
taining the repowering extension plan 
(or, if the plan is conditionally ap-
proved, after the revision of the Acid 
Rain permit under § 72.40(c)) and of the 
Administrator’s final determination, 
under paragraph (d)(4) of this section, 
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that the technology to be used in such 
plan is a qualifying repowering tech-
nology. Allowances will be allocated 
(including a pro rata allocation for any 
fraction of a year), as follows: 

(i) To the existing unit under the ap-
proved plan, in accordance with § 73.21 
of this chapter during the repowering 
extension under paragraph (f)(2)(ii) of 
this section; and 

(ii) To the existing unit under the ap-
proved plan under paragraph (b)(1) of 
this section or, in lieu of any further 
allocations to the existing unit, to the 
new unit under the approved plan 
under paragraph (b)(2) of this section, 
in accordance with § 73.21 of this chap-
ter, after the repowering extension 
under paragraph (f)(2)(ii) of this section 
ends. 

(g) Failed repowering projects. (1)(i) If, 
at any time before the end of the 
repowering extension under paragraph 
(f)(2)(ii) of this section, the designated 
representative of a unit governed by an 
approved repowering extension plan no-
tifies the Administrator in writing 
that the owners and operators have de-
cided to terminate efforts to properly 
design, construct, and test the 
repowering technology specified in the 
plan before completion of construction 
or start-up testing and demonstrates, 
in a requested permit modification, to 
the Administrator’s satisfaction that 
such efforts were in good faith, the 
unit shall not be deemed in violation of 
the Act because of such a termination. 
If the Administrator is not the permit-
ting authority, a copy of the requested 
permit modification shall be sumitted 
to the Administrator. Where the pre-
ceding requirements of this paragraph 
are met, the permitting authority shall 
revise the operating permit in accord-
ance with this paragraph and para-
graph (g)(1)(ii) of this section and § 72.81 
(permit modification). 

(ii) Regardless of whether notifica-
tion under paragraph (g)(1)(i) of this 
section is given, the repowering exten-
sion will end beginning on the earlier 
of the date of such notification or the 
date by which the designated rep-
resentative was required to give such 
notification under § 72.94(d). The Ad-
ministrator will deduct allowances (in-
cluding a pro rata deduction for any 
fraction of a year) from the Allowance 

Tracking System account of the exist-
ing unit to the extent necessary to en-
sure that, beginning the day after the 
extension ends, allowances are allo-
cated in accordance with § 73.21(c)(1) of 
this chapter. 

(2) If the designated representative of 
a unit governed by an approved 
repowering extension plan dem-
onstrates to the satisfaction of the Ad-
ministrator, in a requested permit 
modification, that the repowering tech-
nology specified in the plan was prop-
erly constructed and tested on such 
unit but was unable to achieve the 
emissions reduction limitations speci-
fied in the plan and that it is economi-
cally or technologically infeasible to 
modify the technology to achieve such 
limits, the unit shall not be deemed in 
violation of the Act because of such 
failure to achieve the emissions reduc-
tion limitations. If the Administrator 
is not the permitting authority, a copy 
of the requested permit modification 
shall be sumitted to the Administrator. 
In order to be properly constructed and 
tested, the repowering technology shall 
be constructed at least to the extent 
necessary for direct testing of the mul-
tiple combustion emissions (including 
sulfur dioxide and nitrogen oxides) 
from such unit while operating the 
technology at nameplate capacity. 
Where the preceding requirements of 
this paragraph are met: 

(i) The permitting authority shall re-
vise the Acid Rain portion of the oper-
ating permit in accordance with para-
graphs (g)(2) (ii) and (iii) and § 72.81 
(permit modification). 

(ii) The existing unit may be retro-
fitted or repowered with another clean 
coal or other available control tech-
nology. 

(iii) The repowering extension will 
continue in effect until the earlier of 
the date the existing unit commences 
commercial operation with such con-
trol technology or December 31, 2003. 
The Administrator will allocate or de-
duct allowances as necessary to ensure 
that allowances are allocated in ac-
cordance with paragraph (f)(3) of this 
section applying the repowering exten-
sion under this paragraph. 

(h) Special provisions—(1) Emissions 
Limitations. (i) Sulfur Dioxide. Allow-
ances allocated during the repowering 

VerDate Aug<31>2005 09:08 Sep 13, 2007 Jkt 211157 PO 00000 Frm 00075 Fmt 8010 Sfmt 8010 Y:\SGML\211157.XXX 211157rf
re

de
ric

k 
on

 P
R

O
D

1P
C

67
 w

ith
 C

F
R



66 

40 CFR Ch. I (7–1–07 Edition) § 72.50 

extension under paragraphs (f)(3) and 
(g)(2)(iii) of this section to a unit gov-
erned by an approved repowering ex-
tension plan shall not be transferred to 
any Allowance Tracking System ac-
count other than the unit accounts of 
other units at the same source as that 
unit. 

(ii) Nitrogen oxides. Any existing unit 
governed by an approved repowering 
extension plan shall be subject to the 
Acid Rain emissions limitations for ni-
trogen oxides in accordance with part 
76 of this chapter beginning on the date 
that the unit is removed from oper-
ation to install the repowering tech-
nology or is permanently removed from 
service. 

(iii) No existing unit governed by an 
approved repowering extension plan 
shall be eligible for a waiver under sec-
tion 111(j) of the Act. 

(iv) No new unit governed by an ap-
proved repowering extension plan shall 
receive an exemption from the require-
ments imposed under section 111 of the 
Act. 

(2) Reporting requirements. Each unit 
governed by an approved repowering 
extension plan shall comply with the 
special reporting requirements of 
§ 72.94. 

(3) Liability. (i) The owners and opera-
tors of a unit governed by an approved 
repowering plan shall be liable for any 
violation of the plan or this section at 
that or any other unit governed by the 
plan, including liability for fulfilling 
the obligations specified in part 77 of 
this chapter and section 411 of the Act. 

(ii) The units governed by the plan 
under paragraph (b)(2) of this section 
shall continue to have a common des-
ignated representative until the exist-
ing unit is permanently retired under 
the plan. 

(4) Terminations. Except as provided 
in paragraph (g) of this section, a 
repowering extension plan shall not be 
terminated after December 31, 1999. 

[58 FR 3650, Jan. 11, 1993, as amended at 58 
FR 15649, Mar. 23, 1993; 62 FR 55481, Oct. 24, 
1997] 

Subpart E—Acid Rain Permit 
Contents 

§ 72.50 General. 

(a) Each Acid Rain permit (including 
any draft or proposed Acid Rain per-
mit) will contain the following ele-
ments in a format prescribed by the 
Administrator: 

(1) All elements required for a com-
plete Acid Rain permit application 
under § 72.31 of this part, as approved or 
adjusted by the permitting authority; 

(2) The applicable Acid Rain emis-
sions limitation for sulfur dioxide; and 

(3) The applicable Acid Rain emis-
sions limitation for nitrogen oxides. 

(b) Each Acid Rain permit is deemed 
to incorporate the definitions of terms 
under § 72.2 of this part. 

§ 72.51 Permit shield. 

Each affected unit operated in ac-
cordance with the Acid Rain permit 
that governs the unit and that was 
issued in compliance with title IV of 
the Act, as provided in this part and 
parts 73, 74, 75, 76, 77, and 78 of this 
chapter shall be deemed to be oper-
ating in compliance with the Acid Rain 
Program, except as provided in 
§ 72.9(g)(6). 

[58 FR 3650, Jan. 11, 1993, as amended at 62 
FR 55481, Oct. 24, 1997] 

Subpart F—Federal Acid Rain 
Permit Issuance Procedures 

§ 72.60 General. 

(a) Scope. This subpart and parts 74, 
76, and 78 of this chapter contain the 
procedures for federal issuance of Acid 
Rain permits for Phase I of the Acid 
Rain Program and Phase II for sources 
for which the Administrator is the per-
mitting authority under § 72.74. 

(1) Notwithstanding the provisions of 
part 71 of this chapter, the provisions 
of subparts C, D, E, F, and H of this 
part and of parts 74, 76, and 78 of this 
chapter shall govern the following re-
quirements for Acid Rain permit appli-
cations and permits: submission, con-
tent, and effect of permit applications; 
content and requirements of compli-
ance plans and compliance options; 
content of permits and permit shield; 
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