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of the quantity of unexpended con-
sumption allowances, or conferred un-
expended HCFC-141b exemption allow-
ances held by that person under the au-
thority of this subpart at that time in
that control period, unless the sub-
stances are for use in a process result-
ing in their transformation or their de-
struction, or unless they are produced
using an exemption granted in para-
graph (f) of this section. Every Kkilo-
gram of excess import constitutes a
separate violation of this subpart.

(2) Effective January 21, 2003, no per-
son may import, at any time in any
control period, a used class II con-
trolled substance for which EPA has
apportioned baseline production and
consumption allowances, without hav-
ing submitted a petition to the Admin-
istrator and received a non-objection
notice in accordance with §82.24(c)(3)
and (4). A person issued a non-objection
notice for the import of an individual
shipment of used class II controlled
substances may not transfer or confer
the right to import, and may not im-
port any more than the exact quantity
(in kilograms) of the used class II con-
trolled substance stated in the non-ob-
jection notice. Every kilogram of im-
port of used class II controlled sub-
stance in excess of the quantity stated
in the non-objection notice issued by
the Administrator in accordance with
§82.24(c)(3) and (4) constitutes a sepa-
rate violation of this subpart.

(c) Production with Article 5 allow-
ances. No person may introduce into
U.S. interstate commerce any class II
controlled substance produced with Ar-
ticle 5 allowances. Every kilogram of a
class II controlled substance that was
produced with Article 5 allowances
that is introduced into U.S. interstate
commerce constitutes a separate viola-
tion under this subpart. No person may
export any class II controlled sub-
stance produced with Article 5 allow-
ances to a non-Article 5 Party to the
Protocol as listed in Appendix E to this
subpart. Every kilogram of a class II
controlled substance that was produced
with Article 5 allowances that is ex-
ported to a non-Article 5 Party to the
Protocol as listed in Appendix E of this
subpart constitutes a separate viola-
tion under this subpart.

40 CFR Ch. | (7-1-07 Edition)

(d) Production with export produc-
tion allowances. No person may intro-
duce into U.S. interstate commerce
any class II controlled substance pro-
duced with export production allow-
ances. Every kilogram of a class II con-
trolled substance that was produced
with export production allowances that
is introduced into U.S. interstate com-
merce constitutes a separate violation
under this subpart.

(e) Trade with Parties. No person
may import or export any quantity of
a class II controlled substance listed in
Appendix A to this subpart, from or to
any foreign state that is not either:

(1) A Party to the Montreal Protocol
that has ratified the Beijing Amend-
ments. Parties that have ratified the
Beijing Amendments as of June 17, 2004
are listed in Annex 1 to Appendix C of
this subpart. Or,

(2) A Party to the Montreal Protocol
that has provided notice, certification,
and data in accordance with Decision
XV/3(c)d), (ii), and (iii) respectively, to
the Ozone Secretariat. A list of Parties
that have provided notice, certification
and data in accordance with Decision
XV/3(c)(d), (ii), and (iii) respectively, by
June 17, 2004 can be found in Annex 3 to
Appendix C of this subpart and on a list
maintained by the Ozone Secretariat.
Or,

(3) A Party to the Montreal Protocol
operating under Article 5(1) to the
Montreal Protocol. A list of Parties op-
erating under Article 5(1) to the Mon-
treal Protocol as of June 17, 2004 can be
found in Annex 4 to Appendix C of this
subpart.

(f) Exemptions. (1) Medical Devices
[Reserved]

[68 FR 2848, Jan. 21, 2003, as amended at 69
FR 34031, June 17, 2004; 71 FR 41171, July 20,
2006]

§82.16 Phaseout schedule of class II
controlled substances.

(a) In each control period as indi-
cated in the following table, each per-
son is granted the specified percentage
of baseline production allowances and
baseline consumption allowances for
the specified class II controlled sub-
stances apportioned under §§82.17 and
82.19:
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(b) Effective January 1, 2003, no per-
son may produce HCFC-141b except for
use in a process resulting in its trans-
formation or its destruction, for export
under §82.18(a) using unexpended Arti-
cle 5 allowances, for export under
§82.18(b) using unexpended export pro-
duction allowances, for HCFC-141b ex-
emption needs using unexpended
HCFC-141b exemption allowances, or
for exemptions permitted in §82.15(f).
Effective January 1, 2003, no person
may import HCFC-141b (other than
transhipments, heels or used class II
controlled substances) in excess of the
quantity of unexpended HCFC-141b ex-
emption allowances held by that per-
son except for use in a process result-
ing in its transformation or its de-
struction, or for exemptions permitted
in §82.15(f).

(c) Effective January 1, 2010, no per-
son may produce HCFC-22 or HCFC-
142b for any purpose other than for use
in a process resulting in their trans-
formation or their destruction, for use
in equipment manufactured before Jan-
uary 1, 2010, for export under §82.18(a)
using unexpended Article 5 allowances,
or for export under §82.18(b) using un-
expended export production allow-
ances, or for exemptions permitted in
§82.15(f). Effective January 1, 2010, no
person may import HCFC-22 or HCFC-
142b (other than transhipments, heels
or used class II controlled substances)
for any purpose other than for use in a
process resulting in their trans-
formation or their destruction, for ex-
emptions permitted in §82.15(f), or for
use in equipment manufactured prior
to January 1, 2010.

(d) Effective January 1, 2015, no per-
son may produce class II controlled
substances not previously controlled,
for any purpose other than for use in a
process resulting in their trans-
formation or their destruction, for use
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as a refrigerant in equipment manufac-
tured before January 1, 2020, for export
under §82.18(a) using unexpended Arti-
cle 5 allowances, or for export under
§82.18(b) using unexpended export pro-
duction allowances, or for exemptions
permitted in §82.15(f). Effective Janu-
ary 1, 2015, no person may import class
II controlled substances not subject to
the requirements of paragraph (b) or (c)
of this section (other than
transhipments, heels or used class II
controlled substances) for any purpose
other than for use in a process result-
ing in their transformation or their de-
struction, for exemptions permitted in
§82.15(f), or for use as a refrigerant in
equipment manufactured prior to Jan-
uary 1, 2020.

(e) Effective January 1, 2020, no per-
son may produce HCFC-22 or HCFC-
142b for any purpose other than for use
in a process resulting in their trans-
formation or their destruction, for ex-
port under §82.18(a) using unexpended
Article 5 allowances, or for export
under §82.18(b) using unexpended ex-
port production allowances, or for ex-
emptions permitted in §82.15(f). Effec-
tive January 1, 2020, no person may im-
port HCFC-22 or HCFC-142b for any
purpose other than for use in a process
resulting in their transformation or
their destruction, or for exemptions
permitted in §82.15(f).

(f) Effective January 1, 2030, no per-
son may produce class II controlled
substances, for any purpose other than
for use in a process resulting in their
transformation or their destruction,
for export under §82.18(a) using unex-
pended Article 5 allowances, or for ex-
emptions permitted in §82.15(f). Effec-
tive January 1, 2030, no person may im-
port class II controlled substances for
any purpose other than for use in a
process resulting in their trans-
formation or their destruction, or for
exemptions permitted in §82.15(f).

(g) Effective January 1, 2040, no per-
son may produce class II controlled
substances for any purpose other than
for use in a process resulting in their
transformation or their destruction, or
for exemptions permitted in §82.15(f).

(h) Petition for HCFC-141b exemption
allowances.
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(1) Effective January 21, 2003, a for-
mulator of HCFC-141b, an agency, de-
partment, or instrumentality of the
U.S., or a non-governmental space ve-
hicle entity, may petition EPA for
HCFC-141b exemption allowances for
the production or import of HCFC-141b
after the phaseout date, in accordance
with this section. Except as provided in
paragraphs (h)(4) and (7) of this section,
a petitioner must submit the following
information to the Director of EPA’s
Office of Atmospheric Programs no
later than April 21, 2003, for the 2003
control period; and, for any subsequent
control period, no later than October
31st of the year preceding the control
period for which the HCFC-141b exemp-
tion allowances are requested:

(i) Name and address of the HCFC-
141b formulator, U.S. government enti-
ty or non-governmental space vehicle
entity;

(ii) Name of contact person, phone
number, fax number and e-mail ad-
dress;

(iii) Quantity (in kilograms) of
HCFC-141b needed for each relevant
calendar year, supported by docu-
mentation about past use for at least
the previous three years;

(iv) Quantities of HCFC-141b, if any,
contained in systems that were sold to
other systems houses for at least the
previous three years;

(v) Description of the markets and
applications served by the use of
HCFC-141b or systems based on HCFC-
141b;

(vi) Technical description of proc-
esses in which HCFC-141b is being used;

(vii) Technical description of the spe-
cific conditions under which the prod-
uct will be applied;

(viii) Technical description of why al-
ternatives and substitutes are not suf-
ficient to eliminate the use of HCFC-
141b;

(ix) Amount of stockpiled HCFC-141b
(on-hand, taken title to, or available
from a supplier) along with a detailed
analysis showing why stockpiled, re-
covered or recycled quantities are
deemed to be unavailable, or tech-
nically or commercially infeasible for
use (for example, taking into consider-
ation undue costs for storage and
transportation);
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(x) An estimate of the number of con-
trol periods over which such an exemp-
tion would be necessary;

(xi) A detailed description of con-
tinuing investigations into and
progress on possible alternatives and
substitutes;

(xii) A list of alternatives considered,
purchased or sampled, including dates
and copies of receipts for verification;

(xiii) A summary of the petitioner’s
in-house development program includ-
ing summaries of all relevant test re-
sults and their significance to subse-
quent decision-making and technology
selection. Full supporting test data
must be available on request including
alternative tested and date on which it
was tested;

(xiv) A clear statement of the pre-
ferred technical option(s) being pur-
sued at the time of the petition and the
reasoning for this selection;

(xv) A summary of product test re-
sults conducted on the preferred tech-
nical option(s) by accredited organiza-
tions in order to determine whether
products meet applicable codes. Rel-
evant test reports and certifications
must be made available on request; and

(xvi) A description of the further de-
velopment testing to be carried out
over the number of control periods
identified under paragraph (h)(1)(x) of
this section.

(2) Within 21 business days of receipt
of the petition, the Director of EPA’s
Office of Atmospheric Programs will
issue to a HCFC-141b formulator, agen-
cy, department, or instrumentality of
the U.S., or non-governmental space
vehicle entity that has petitioned for
HCFC-141b exemption allowances,
based on information received in ac-
cordance with paragraph (h)(1) of this
section, a notice indicating one of the
following:

(i) A determination by the Director
of EPA’s Office of Atmospheric Pro-
grams to grant a specific quantity of
HCFC-141b exemption allowances (in
kilograms) for the production or im-
port of HCFC-141b in a specified control
period based on an assessment that
HCFC-141b is necessary to maintain ei-
ther safety, or operational or technical
viability;
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(ii) A determination by the Director
of EPA’s Office of Atmospheric Pro-
grams to request additional informa-
tion because the information received
in accordance with paragraph (h)(1) of
this section is not sufficient to decide
whether to grant or deny HCFC-141b
exemption allowances. The Director of
EPA’s Office of Atmospheric Programs
will decide whether to grant or deny
HCFC-141b exemption allowances with-
in 30 days of receipt of the additional
information. However, if the petitioner
fails to submit the additional informa-
tion within 20 days of the request, such
failure constitutes a basis for denying
the petition for HCFC-141b exemption
allowances.

(iii) A determination by the Director
of EPA’s Office of Atmospheric Pro-
grams to deny a grant of HCFC-141b ex-
emption allowances due to one or more
of the following reasons:

(A) The needs can be met by the use
of a substance other than HCFC-141b;

(B) The needs can be met by the use
of existing supplies of HCFC-141b;

(C) There is evidence of fraud or mis-
representation;

(D) Approval of the HCFC-141b ex-
emption allowances would be incon-
sistent with U.S. obligations under the
provisions of the Montreal Protocol
(including Decisions agreed by the Par-
ties);

(E) Approval of the HCFC-141b ex-
emption allowances would be incon-
sistent with the Clean Air Act;

(F) There is an inadequate dem-
onstration of efforts undertaken to re-
search and implement alternatives; or

(G) Granting the HCFC-141b exemp-
tion allowances may reasonably be ex-
pected to endanger human health or
the environment.

(3) Within ten working days after re-
ceipt of a notice outlining a determina-
tion by the Director of EPA’s Office of
Atmospheric Programs to deny a grant
of HCFC-141b exemption allowances
due to one or more of the reasons in
paragraph (h)(2)(iii) of this section, the
petitioner may file with the Director of
EPA’s Office of Atmospheric Programs
a one-time appeal with elaborated in-
formation. The Director of EPA’s Of-
fice of Atmospheric Programs may af-
firm the determination to deny a grant
of HCFC-141b exemption allowances or
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make a determination to grant HCFC-
141b exemption allowance, in light of
the available evidence submitted with
the appeal. If no appeal is submitted by
the tenth day after receipt of the no-
tice outlining a determination by the
Director of EPA’s Office of Atmos-
pheric Programs to deny a grant of
HCFC-141b exemption allowances, the
denial will be final on that day.

(4) Any entity that has previously pe-
titioned for HCFC-141b exemption al-
lowances under paragraph (h)(1) of this
section may file a petition for renewal
for a subsequent control period by Oc-
tober 31st of the year preceding that
control period. The petition for re-
newal must contain the following in-
formation:

(i) Name and address of the HCFC-
141b formulator, U.S. government enti-
ty or non-governmental space vehicle
entity;

(ii) Name of contact person, phone
number, fax number and e-mail ad-
dress;

(iii) Quantity (in kilograms) of
HCFC-141b needed for the control pe-
riod;

(iv) Description of markets and appli-
cations being served by the use of
HCFC-141b;

(v) A technical description of the
process in which HCFC-141b is still
being used;

(vi) A technical description of the
specific conditions under which the
product is still being applied;

(vii) Technical description of why al-
ternatives and substitutes are still not
sufficient to eliminate the use of
HCFC-141b;

(viii) Amount of stockpiled HCFC-
141b (on-hand, taken title to, or avail-
able from a supplier) along with a de-
tailed analysis showing why stock-
piled, recovered or recycled quantities
are deemed to be technically or eco-
nomically infeasible for use; and

(ix) A detailed description of con-
tinuing investigations into and
progress on possible alternatives and
substitutes and how this activity dif-
fers from information given in the pre-
vious request.

(5) A person granted HCFC-141b ex-
emption allowances by the Director of
EPA’s Office of Atmospheric Programs
under paragraph (h)(2)i) or (h)(3) of
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this section may request a quantity of
HCFC-141b be produced or imported in
the specified control period listed in
the notice by conferring the rights to
produce or import to a producer or im-
porter.

(6) The HCFC-141b exemption allow-
ances held by one entity do not auto-
matically transfer to an acquiring enti-
ty. Any entity acquiring another com-
pany holding HCFC-141b exemption al-
lowances must submit a renewal appli-
cation in accordance with paragraph
(h)(4) of this section at the time of the
acquisition in order to qualify for the
HCFC-141b exemption allowances.

(7) A formulator for, or an agency,
department, or instrumentality of the
U.S., or a non-governmental space ve-
hicle entity that has previously peti-
tioned for and been granted HCFC-141b
exemption allowances under para-
graphs (h)(1) through (4) of this section
is granted, on January 1 of each con-
trol period beginning January 1, 2007,
HCFC-141b exemption allowances
equivalent to 10% more than the high-
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est amount previously granted under
paragraphs (h)(1) through (4) of this
section to that petitioner for space ve-
hicle uses or defense applications.

(8) A formulator for, or an agency,
department, or instrumentality of the
U.S.; or a non-governmental space ve-
hicle entity that has previously peti-
tioned for and been granted HCFC-141b
exemption allowances under para-
graphs (h)(1) through (4) of this section
but now seeks to obtain allowances in
addition to those granted under para-
graph (h)(7) of this section must submit
a new petition in accordance with para-
graph (h)(1) of this section.

[68 FR 2848, Jan. 21, 2003, as amended at 71
FR 41171, July 20, 2006]

§82.17 Apportionment of baseline pro-
duction allowances for class II con-
trolled substances.

Effective January 1, 2003, the fol-
lowing persons are apportioned base-
line production allowances for HCFC-
141b, HCFC-22, or HCFC-142b as set
forth in the following table:

Person Controlled substance an@gg‘(,vk-g.)
AlliedSignal (Honeywell) ... HCFC-22 37,378,252
HCFC-141b 28,705,200
HCFC-142b 2,417,534
AUSIMONT USA ..t HCFC-142D ..o 6,541,764
DUPONt COMPANY ...ttt HCFC-22 42,638,049
Elf Atochem (ATOFINA) ..o HCFC-22 28,219,223
HCFC-141b 24,647,925
HCFC-142b 16,131,096
LaRoche Industries .............. | HCFC-141b s 17,756,508
MDA ManUFaCIUIMNG .....cveueieiiieiniei et HCFC-22 2,383,835

[68 FR 2848, Jan. 21, 2003]

§82.18 Availability of production in
addition to baseline production al-
lowances for class II controlled sub-
stances.

(a) Article 5 allowances. (1) Effective
January 1, 2003, a person apportioned
baseline production allowances under
§82.17 is also apportioned Article 5 al-
lowances, equal to 15 percent of their
baseline production allowances for the
specified HCFC for each control period
up until December 31, 2014, to be used
for the production of the specified
HCFC for export only to foreign states
listed in Appendix E to this subpart.

(2) Effective January 1, 2015, for all
HCFCs, a person apportioned baseline
production allowances under §82.17 is
also apportioned Article 5 allowances,
equal to 10 percent of their baseline
production allowances for the specified
HCFC for each control period up until
December 31, 2029, to be used for the
production of the specified HCFC for
export only to foreign states listed in
Appendix E to this subpart.

(3) Effective January 1, 2030, for all
HCFCs, a person apportioned baseline
production allowances under §82.17 is
also apportioned Article 5 allowances,
equal to 15 percent of their baseline
production allowances for the specified
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