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under paragraph (b)(1) of this section is
based. The NOx authorized account rep-
resentative shall ensure that such gen-
eral account contains the NOx allow-
ances necessary for completion of such
deduction.

(iii) A unit exempt under this para-
graph (b) shall report hours of unit op-
eration during the control period in
each year to the permitting authority
by November 1 of that year.

(iv) For a period of 5 years from the
date the records are created, the own-
ers and operators of a unit exempt
under paragraph (b)(1) of this section
shall retain, at the source that in-
cludes the unit, records demonstrating
that the conditions of the federally en-
forceable permit under paragraph (b)(1)
of this section were met, including the
restriction on fuel use or unit oper-
ating hours. The 5-year period for keep-
ing records may be extended for cause,
at any time prior to the end of the pe-
riod, in writing by the permitting au-
thority or the Administrator. The own-
ers and operators bear the burden of
proof that the unit met the restriction
on fuel use or unit operating hours.

(v) The owners and operators and, to
the extent applicable, the NOx author-
ized account representative of a unit
exempt under paragraph (b)(1) of this
section shall comply with the require-
ments of the NOx Budget Trading Pro-
gram concerning all periods for which
the exemption is not in effect, even if
such requirements arise, or must be
complied with, after the exemption
takes effect.

(vi) On the earlier of the following
dates, a unit exempt under paragraph
(b)(1) of this section shall lose its ex-
emption:

(A) The date on which the restriction
on fuel use or unit operating hours de-
scribed in paragraph (b)(1) of this sec-
tion is removed from the unit’s feder-
ally enforceable permit or otherwise
becomes no longer applicable to any
control period starting in 2004; or

(B) The first date on which the unit
fails to comply, or with regard to
which the owners and operators fail to
meet their burden of proving that the
unit is complying, with the restriction
on fuel use or unit operating hours de-
scribed in paragraph (b)(1) of this sec-
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tion during any control period starting
in 2004.

(vii) A unit that loses its exemption
in accordance with paragraph (b)(4)(vi)
of this section shall be subject to the
requirements of this part. For the pur-
pose of applying permitting require-
ments under subpart C of this part, al-
locating allowances under subpart E of
this part, and applying monitoring re-
quirements under subpart H of this
part, the unit shall be treated as com-
mencing operation and, if the unit is
covered by paragraph (a)(1) of this sec-
tion, commencing commercial oper-
ation on the date the unit loses its ex-
emption.

(viii) A unit that is exempt under
paragraph (b)(1) of this section is not
eligible to be a NOx Budget opt-in unit
under subpart I of this part.

[66 FR 2727, Jan. 18, 2000, as amended at 67
FR 21529, Apr. 30, 2002; 69 FR 21645, Apr. 21,
2004]

§97.5 Retired unit exemption.

(a) This section applies to any NOx
Budget unit, other than a NOx Budget
opt-in unit, that is permanently re-
tired.

(b)(1) Any NOx Budget unit, other
than a NOx Budget opt-in unit, that is
permanently retired shall be exempt
from the NOx Budget Trading Program,
except for the provisions of this sec-
tion, §97.2, §97.3, §97.4, §97.7, and sub-
parts E, F, and G of this part.

(2) The exemption under paragraph
(b)(1) of this section shall become effec-
tive the day on which the unit is per-
manently retired. Within 30 days of
permanent retirement, the NOx author-
ized account representative (authorized
in accordance with subpart B of this
part) shall submit a statement to the
permitting authority otherwise respon-
sible for administering any NOx Budget
permit for the unit. The NOx author-
ized account representative shall sub-
mit a copy of the statement to the Ad-
ministrator. The statement shall state,
in a format prescribed by the permit-
ting authority, that the unit is perma-
nently retired and will comply with the
requirements of paragraph (c) of this
section.

(3) After receipt of the notice under
paragraph (b)(2) of this section, the
permitting authority will amend any
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permit covering the source at which
the unit is located to add the provi-
sions and requirements of the exemp-
tion under paragraphs (b)(1) and (c) of
this section.

(c) Special provisions. (1) A unit ex-
empt under this section shall not emit
any nitrogen oxides, starting on the
date that the exemption takes effect.

(2) The Administrator will allocate
NOx allowances under subpart E of this
part to a unit exempt under this sec-
tion. For each control period for which
the unit is allocated one or more NOx
allowances, the owners and operators
of the unit shall specify a general ac-
count, in which the Administrator will
record such NOx allowances.

(3) For a period of 5 years from the
date the records are created, the own-
ers and operators of a unit exempt
under this section shall retain at the
source that includes the unit, records
demonstrating that the unit is perma-
nently retired. The 5-year period for
keeping records may be extended for
cause, at any time prior to the end of
the period, in writing by the permit-
ting authority or the Administrator.
The owners and operators bear the bur-
den of proof that the unit is perma-
nently retired.

(4) The owners and operators and, to
the extent applicable, the NOx author-
ized account representative of a unit
exempt under this section shall comply
with the requirements of the NOx
Budget Trading Program concerning
all periods for which the exemption is
not in effect, even if such requirements
arise, or must be complied with, after
the exemption takes effect.

(5)(1) A unit exempt under this sec-
tion and located at a source that is re-
quired, or but for this exemption would
be required, to have a title V operating
permit shall not resume operation un-
less the NOx authorized account rep-
resentative of the source submits a
complete NOx Budget permit applica-
tion under §97.22 for the unit not less
than 18 months (or such lesser time
provided by the permitting authority)
before the later of May 31, 2004 or the
date on which the unit resumes oper-
ation.

(ii) A unit exempt under this section
and located at a source that is re-
quired, or but for this exemption would
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be required, to have a non-title V per-
mit shall not resume operation unless
the NOx authorized account represent-
ative of the source submits a complete
NOx Budget permit application under
§97.22 for the unit not less than 18
months (or such lesser time provided
by the permitting authority) before the
later of May 31, 2004 or the date on
which the unit is to first resume oper-
ation.

(6) On the earlier of the following
dates, a unit exempt under paragraph
(b) of this section shall lose its exemp-
tion:

(i) The date on which the NOx au-
thorized account representative sub-
mits a NOx Budget permit application
under paragraph (c)(5) of this section;

(ii) The date on which the NOx au-
thorized account representative is re-
quired under paragraph (c)(5) of this
section to submit a NOx Budget permit
application; or

(iii) The date on which the unit re-
sumes operation, if the unit is not re-
quired to submit a NOx permit applica-
tion.

(7) For the purpose of applying moni-
toring requirements under subpart H of
this part, a unit that loses its exemp-
tion under this section shall be treated
as a unit that commences operation or
commercial operation on the first date
on which the unit resumes operation.

(8) A unit that is exempt under this
section is not eligible to be a NOx
Budget opt-in unit under subpart I of
this part.

[656 FR 2727, Jan. 18, 2000, as amended at 67
FR 21529, Apr. 30, 2002; 69 FR 21646, Apr. 21,
2004]

§97.6 Standard requirements.

(a) Permit requirements. (1) The NOx
authorized account representative of
each NOx Budget source required to
have a federally enforceable permit and
each NOx Budget unit required to have
a federally enforceable permit at the
source shall:

(i) Submit to the permitting author-
ity a complete NOx Budget permit ap-
plication under §97.22 in accordance
with the deadlines specified in §97.21(b)
and (c);
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