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with the Lead Agency, to comply sub-
stantially with any provision or re-
quirement set forth in the Plan ap-
proved under §98.16; or

(2) If in the operation of any program
for which funding is provided under the
CCDF, there is a failure by the Lead
Agency, or by an entity providing serv-
ices under contract or agreement with
the Lead Agency, to comply substan-
tially with any provision of the Act or
this part, the Secretary will provide to
the Lead Agency a written notice of a
finding of non-compliance. This notice
will be issued within 60 days of the pre-
liminary notification in §98.90(b), or
within 60 days of the receipt of addi-
tional comments from the Lead Agen-
cy, whichever is later, and will provide
the opportunity for a hearing, pursuant
to part 99.

(b) The notice in paragraph (a) of this
section will include all relevant find-
ings, as well as any penalties or sanc-
tions to be applied, pursuant to §98.92.

(c) Issues subject to review at the
hearing include the finding of non-com-
pliance, as well as any penalties or
sanctions to be imposed pursuant to
§98.92.

§98.92 Penalties and sanctions.

(a) Upon a final determination that
the Lead Agency has failed to substan-
tially comply with the Act, the imple-
menting regulations, or the Plan, one
of the following penalties will be ap-
plied:

(1) The Secretary will disallow the
improperly expended funds;

(2) An amount equal to or less than
the improperly expended funds will be
deducted from the administrative por-
tion of the State allotment for the fol-
lowing fiscal year; or

(3) A combination of the above op-
tions will be applied.

(b) In addition to imposing the pen-
alties described in paragraph (a) of this
section, the Secretary may impose
other appropriate sanctions, including:

(1) Disqualification of the Lead Agen-
cy from the receipt of further funding
under the CCDF; or

(2)(i) A penalty of not more than four
percent of the funds allotted under
§98.61 (i.e., the Discretionary Funds)
for a Fiscal Year shall be withheld if
the Secretary determines that the
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Lead Agency has failed to implement a
provision of the Act, these regulations,
or the Plan required under §98.16;

(i) This penalty will be withheld no
earlier than the second full quarter fol-
lowing the quarter in which the Lead
Agency was notified of the proposed
penalty;

(iii) This penalty will not be applied
if the Lead Agency corrects the failure
or violation before the penalty is to be
applied or if it submits a plan for cor-
rective action that is acceptable to the
Secretary; or

(iv) The Lead Agency may show
cause to the Secretary why the amount
of the penalty, if applied, should be re-
duced.

(c) If a Lead Agency is subject to ad-
ditional sanctions as provided under
paragraph (b) of this section, specific
identification of any additional sanc-
tions being imposed will be provided in
the notice provided pursuant to §98.91.

(d) Nothing in this section, or in
§98.90 or §98.91, will preclude the Lead
Agency and the Department from in-
formally resolving a possible compli-
ance issue without following all of the
steps described in §§98.90, 98.91 and
98.92. Penalties and/or sanctions, as de-
scribed in paragraphs (a) and (b) of this
section, may nevertheless be applied,
even though the issue is resolved infor-
mally.

(e) It is at the Secretary’s sole discre-
tion to choose the penalty to be im-
posed under paragraphs (a) and (b) of
this section.

§98.93 Complaints.

(a) This section applies to any com-
plaint (other than a complaint alleging
violation of the nondiscrimination pro-
visions) that a Lead Agency has failed
to use its allotment in accordance with
the terms of the Act, the implementing
regulations, or the Plan. The Secretary
is not required to consider a complaint
unless it is submitted as required by
this section. Complaints with respect
to discrimination should be referred to
the Office of Civil Rights of the Depart-
ment.

(b) Complaints with respect to the
CCDF shall be submitted in writing to
the Assistant Secretary for Children
and Families, 370 L’Enfant Promenade,
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SW., Washington, DC 20447. The com-
plaint shall identify the provision of
the Plan, the Act, or this part that was
allegedly violated, specify the basis for
alleging the violation(s), and include
all relevant information known to the
person submitting it.

(c) The Department shall promptly
furnish a copy of any complaint to the
affected Lead Agency. Any comments
received from the Lead Agency within
60 days (or such longer period as may
be agreed upon between the Lead Agen-
cy and Department) shall be considered
by the Department in responding to
the complaint. The Department will
conduct an investigation of com-
plaints, where appropriate.

(d) The Department will provide a
written response to complaints within
180 days after receipt. If a final resolu-
tion cannot be provided at that time,
the response will state the reasons why
additional time is necessary.

(e) Complaints that are not satisfac-
torily resolved through communication
with the Lead Agency will be pursued
through the process described in §98.90.

Subpart K—Error Rate Reporting

SOURCE: 72 FR 50898, Sept. 5, 2007, unless
otherwise noted.

§98.100 Error Rate Report.

(a) Applicability—The requirements of
this subpart apply to the fifty States,
the District of Columbia and Puerto
Rico.

(b) Generally—States, the District of
Columbia and Puerto Rico shall cal-
culate, prepare and submit to the De-
partment, a report of errors occurring
in the administration of CCDF grant
funds, at times and in a manner speci-
fied by the Secretary in instructions.
States, the District of Columbia and
Puerto Rico must use this report to
calculate their error rates, which is de-
fined as the percentage of cases with an
error (expressed as the total number of
cases with an error compared to the
total number of cases); the percentage
of cases with an improper payment (ex-
pressed as the total number of cases
with an improper payment compared to
the total number of cases); the percent-
age of improper payments (expressed as
the total amount of improper pay-
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ments in the sample compared to the
total dollar amount of payments made
in the sample); the average amount of
improper payment; and the estimated
annual amount of improper payments.
The report also will provide strategies
for reducing their error rates and allow
States, the District of Columbia and
Puerto Rico to set target error rates
for the next cycle.

(c) Error Defined—For purposes of
this subpart, an “‘error’” shall mean
any violation or misapplication of stat-
utory, contractual, administrative, or
other legally applicable requirements
governing the administration of CCDF
grant funds, regardless of whether such
violation results in an improper pay-
ment.

(d) Improper Payment Defined—For
purposes of this subpart, ‘“‘improper
payment.”’

(1) Means any payment of CCDF
grant funds that should not have been
made or that was made in an incorrect
amount (including overpayments and
underpayments) under statutory, con-
tractual, administrative, or other le-
gally applicable requirements gov-
erning the administration of CCDF
grant funds; and

(2) Includes any payment of CCDF
grant funds to an ineligible recipient,
any payment of CCDF grant funds for
an ineligible service, any duplicate
payment of CCDF grant funds and pay-
ments of CCDF grant funds for services
not received.

(e) Costs of Preparing the Error Rate
Report—Provided the error rate cal-
culations and reports focus on client
eligibility, expenses incurred by the
States, the District of Columbia and
Puerto Rico in complying with this
rule, including preparation of required
reports, shall be considered a cost of di-
rect service related to eligibility deter-
mination and therefore is not subject
to the five percent limitation on CCDF
administrative costs pursuant to Sec-
tion 98.52(a).

§98.101 Case Review Methodology.

(a) Case Reviews and Sampling—In pre-
paring the error reports required by
this subpart, States, the District of Co-
lumbia and Puerto Rico shall conduct
comprehensive reviews of case records
using a methodology established by the
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