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berths, aprons, equipment used to load
and discharge cargo and passengers
from vessels, dry and cold storage
spaces, terminal and warehouse build-
ings, bulk and liquid storage terminals,
tank farms, multimodal transfer ter-
minals, transshipment and receiving
stations, marinas, foreign trade zones,
shipyards, industrial property, fishing
and aquaculture structures, mixed use
waterfront  complexes, connecting
channels and port landside transpor-
tation access routes.

(g) Secretary means the Secretary of
Transportation acting by and through
the Maritime Administrator, Maritime
Administration by delegation of au-
thority.

(h) Surplus Property means Federal
real and related personal property duly
determined to be unneeded by a Fed-
eral agency which may be conveyed to
an Applicant for use in the develop-
ment or operation of a port facility.

§387.3 Notice of availability of surplus
property.

The Disposal Agency shall publish
notices of availability of excess and
surplus Federal real and personal prop-
erty. The Secretary will advise eligible
public port agencies, in an appropriate
manner, of the availability of Surplus
Property that is deemed to have port
facility potential. Potential Applicants
shall notify the Secretary, in writing,
of a desire to acquire surplus Federal
property before the expiration of the
notice period specified in the Notice of
Surplus Property—Government Prop-
erty.

§387.4 Applications.

Application forms for conveyance of
Surplus Property can be obtained from
the Maritime Administration, Division
of Ports, 400 Seventh Street, SW, Wash-
ington, DC 20590. The applicant shall
identify on the application form the re-
quested property, agree to the terms/
conditions of the conveyance and shall
also submit a Port Facility Redevelop-
ment Plan (PFRP) which details the
plan of use for the property and the as-
sociated economic development plan.
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§387.5 Surplus property assignment
recommendation.

Before any assignment recommenda-
tion is submitted to the Disposal Agen-
cy by the Secretary the following con-
ditions shall be met:

(a) The Secretary has received and
approved an application for the prop-
erty.

(b) The Applicant is able, willing, and
authorized to assume immediate pos-
session of the property and pay admin-
istrative expenses incidental to the
conveyance (application preparation,
documentation, legal and land transfer
costs).

(c) The Secretary, after consultation
with the Secretary of Labor, has deter-
mined that the property to be conveyed
is located in an area of serious eco-
nomic disruption.

(d) The Secretary, after consultation
with the Secretary of Commerce, ap-
proves the PFRP as part of a necessary
economic development program.

(e) The Secretary determines that
the application complies with the pro-
visions of the National Environmental
Policy Act of 1969 as prepared by the
Disposal Agency.

§387.6 Terms, reservations, restric-
tions, and conditions of conveyance.

(a) Conveyances of property shall be
on forms approved by, and available
from the Secretary, and shall include
such terms, reservations, restrictions
and conditions set forth in this part
and such other terms, reservations, re-
strictions and conditions as the Sec-
retary may deem appropriate or nec-
essary.

(b) Property shall be conveyed by a
quitclaim deed or deeds on an *‘‘as is,
where is’’ basis without any warranty,
expressed or implied.

(c) Property shall be used and main-
tained in perpetuity for the purpose for
which it was conveyed, and that if the
property ceases to be used or main-
tained for that purpose, all or any por-
tion of the property shall, in its then
existing condition, at the option of the
Government, revert to the Govern-
ment.

(d) The entire Port Facility, includ-
ing all structures, improvements, fa-
cilities and equipment in which the
deed conveys any interest shall be
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maintained at all times in safe and
serviceable condition, to assure its effi-
cient operation and use, provided, how-
ever, that such maintenance shall be
required as to structures, improve-
ments, facilities and equipment only
during the useful life thereof, as deter-
mined by the Grantor.

(e) No property conveyed shall be
mortgaged or otherwise disposed of, or
rights or interest granted by the
Grantee without the prior written con-
sent of the Grantor. However, the
Grantor will only review leases of five
years or more to determine the inter-
est granted therein.

(f) Property conveyed for a Port Fa-
cility shall be used and maintained for
the use and benefit of the public on fair
and reasonable terms, without dis-
crimination.

(9) The Grantee shall, insofar as it is
within its powers and to the extent
reasonable, adequately protect the
water and land access to the Port Fa-
cility.

(h) The Grantee shall operate and
maintain in a safe and serviceable con-
dition, as deemed reasonably necessary
by Grantor, the port and all facilities
thereon and connected therewith which
are necessary to service the maritime
users of the Port Facility and will not
permit any activity thereon which
would interfere with its use as a Port
Facility.

(i) The Port Facility is subject to the
provisions of Title 46 Code of Federal
Regulations (CFR) Part 340.

() The Grantee shall furnish the
Grantor such financial, operational and
annual utilization reports as may be
required.

(k) Where construction or major ren-
ovation is not required or proposed, the
Port Facility shall be placed into use
within twelve (12) months from the
date of this conveyance. Where con-
struction or major renovation is con-
templated at the time of conveyance,
the property shall be placed in service
according to the redevelopment time
table approved by the Grantor in the
PFRP.

() The Grantee shall not enter into
any transaction which would operate
to deprive it of any of the rights and
powers necessary to perform or comply
with any or all of the terms, reserva-
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tions, restrictions and conditions set
forth in the application and the deed.

(m) The Grantee shall keep up to
date at all times a Port Facility layout
map of the property described herein
showing:

(1) the boundaries of the Port Facil-
ity and all proposed additions thereto,
and

(2) the location of all existing and
proposed port facilities and structures,
including all proposed extensions and
reductions of existing port facilities.

(n) In the event that any of the
terms, reservations, restrictions and
conditions are not met, observed, or
complied with by the Grantee, the
title, right of possession and all other
rights conveyed by the deed to the
Grantee, or any portion thereof, shall,
at the option of the Grantor revert to
the Government, in its then existing
condition sixty (60) days following the
date upon which demand to this effect
is made in writing by Grantor or its
successor in function, unless within
said sixty (60) days such default or vio-
lation shall have been cured and all
such terms, reservations, restrictions
and conditions shall have been met, ob-
served, or complied with, in which
event said reversion shall not occur.

(0) The deed will contain a sever-
ability clause dealing with the terms,
reservations, restrictions and condi-
tions of conveyance.

(p) The Grantee shall remain at all
times a State, the District of Colum-
bia, the Commonwealth of Puerto Rico,
Guam, American Samoa, the Virgin Is-
lands, the Trust Territory of the Pa-
cific Islands, the Commonwealth of the
Northern Mariana Islands, or any polit-
ical subdivision, municipality, or in-
strumentality thereof.

(q) The Grantee shall comply at all
times with all applicable provisions of
law, including, the Water Resources
Development Act of 1990.

(r) The Grantee shall not modify,
amend or otherwise change its ap-
proved PFRP without the prior written
consent of Grantor and shall imple-
ment the PFRP as approved by the
Grantor.

(s) The Government under Section
120 (h)(3) of the Comprehensive, Envi-
ronmental Response, Compensation
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and Liability Act of 1980, as amended,
warrants that:

(1) all remedial action necessary to
protect human health and the environ-
ment with respect to any hazardous
substance on the property has been
taken before the date of the convey-
ance, and

(2) any additional remedial action
found to be necessary after the date of
the conveyance shall be conducted by
the Government.

(t) The Government reserves the
right of access to any and all portions
of the property for purposes of environ-
mental investigation, remediation or
other corrective action and compliance
inspection purposes.

(u) The Grantee shall agree that in
the event, the Grantor exercises its op-
tion to revert all right, title, and inter-
est in and to any portion of the prop-
erty to the Government, or Grantee
voluntarily returns title to the prop-
erty in lieu of a reverter, the Grantee
shall provide protection to, and main-
tenance of the property at all times
until such time as the title is actually
reverted or returned to and accepted by
the Government. Such protection and
maintenance shall, at a minimum, con-
form to the standards prescribed in
regulations implementing the Act.

(v) The Grantor expressly reserves
from the conveyance:

(1) oil, gas and mineral rights,

(2) improvements without land,

(3) military chapels, and

(4) property disposed of pursuant to
204 (c) of the Act.

(w) The Government reserves all
right, title, and interest in and to all
property of whatsoever nature not spe-
cifically conveyed, together with right
of removal thereof from the Port Facil-
ity within one (1) year from the date of
the deed.

(X) The Grantee shall agree to main-
tain any portion of the property identi-
fied as *‘historical’’ in accordance with
recommended approaches in the Sec-
retary of Interior Standards for His-
toric Property at 16 U.S.C. 461-470w-6.

(y) Prior to the use of any property
by children under seven (7) years of
age, the Grantee shall remove all lead-
based paint hazards and all potential
lead-based paint hazards in accordance
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with applicable lead-based paint laws
and regulations.

(z) The Grantee agrees that any con-
struction or alteration is prohibited
unless a determination of no hazard to
air navigation is issued by the Federal
Aviation Administration.

(aa) The Grantee shall agree that in
its use and occupancy of the Port Fa-
cility it shall comply with all laws re-
lating to asbestos.

(bb) All construction on any portion
of the property identified as ‘“‘wet-
lands’” as determined by the appro-
priate District of the Army Corps of
Engineers shall comply with Depart-
ment of the Army Wetland Construc-
tion Restrictions contained in Title 33
CFR, Parts 320 through 330.

(cc) The Grantee shall agree to main-
tain, indemnify and hold harmless the
Grantor and the Government from any
and all claims, demands, costs or judg-
ments for damages to persons or prop-
erty that may arise from the use of the
property by the Grantee, guests, em-
ployees and lessees.

(dd) The Grantor, on written request
from the Grantee, may grant release
from any of the terms, reservations, re-
strictions and conditions contained in
the deed, or the Grantor may release
the Grantee from any terms, restric-
tions, reservations or conditions if the
Grantor determines that the property
so conveyed no longer serves the pur-
pose for which it was conveyed.

(ee) The Grantor shall make reforms,
corrections or amendments to the deed
if necessary to correct such deed or to
conform such deed to the requirements
of applicable law.

PART 388—ADMINISTRATIVE WAIV-
ERS OF THE COASTWISE TRADE
LAWS

Sec.
388.1
388.2
388.3
388.4
388.5
388.6

AUTHORITY: 46 App. U.S.C. 1114(b); Pub. L.
105-383, 112 Stat. 3445 (46 U.S.C. 12106 note): 49
CFR 1.66.

SOURCE: 69 FR 51772, Aug. 23, 2004, unless
otherwise noted.

Purpose.

Definitions.

Application and fee.

Criteria for grant of a waiver.
Criteria for revocation of a waiver.
Process.
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