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only under a coordination-of-benefits
provision.

(ii) The rules of this paragraph (c)(b)
are illustrated by the following exam-
ple:

Example. (i) Facts. An employer sponsors a
group health plan that provides coverage for
both active employees and retirees. The cov-
erage for retirees supplements benefits pro-
vided by Medicare, but does not meet the re-
quirements for a supplemental policy under
section 1882(g)(1) of the Social Security Act.

(ii) Conclusion. In this Example, the cov-
erage provided to retirees does not meet the
definition of supplemental excepted benefits
under this paragraph (c)(5) because the cov-
erage is not Medicare supplemental insur-
ance as defined under section 1882(g)(1) of the
Social Security Act, is not a TRICARE sup-
plemental program, and is not supplemental
to coverage provided under a group health
plan.

(d) Treatment of partnerships. For pur-
poses of this part:

(1) Treatment as a group health plan.
Any plan, fund, or program that would
not be (but for this paragraph (d)) an
employee welfare benefit plan and that
is established or maintained by a part-
nership, to the extent that the plan,
fund, or program provides medical care
(including items and services paid for
as medical care) to present or former
partners in the partnership or to their
dependents (as defined under the terms
of the plan, fund, or program), directly
or through insurance, reimbursement,
or otherwise, is treated (subject to
paragraph (d)(2)) as an employee wel-
fare benefit plan that is a group health
plan.

(2) Employment relationship. In the
case of a group health plan, the term
employer also includes the partnership
in relation to any bona fide partner. In
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addition, the term employee also in-
cludes any bona fide partner. Whether
or not an individual is a bona fide part-
ner is determined based on all the rel-
evant facts and circumstances, includ-
ing whether the individual performs
services on behalf of the partnership.

(38) Participants of group health plans.
In the case of a group health plan, the
term participant also includes any in-
dividual described in paragraph (d)(3)(1)
or (ii) of this section if the individual
is, or may become, eligible to receive a
benefit under the plan or the individ-
ual’s beneficiaries may be eligible to
receive any such benefit.

(i) In connection with a group health
plan maintained by a partnership, the
individual is a partner in relation to
the partnership.

(ii) In connection with a group health
plan maintained by a self-employed in-
dividual (under which one or more em-
ployees are participants), the indi-
vidual is the self-employed individual.

(e) Determining the average number of
employees. [Reserved]

[69 FR 78778, Dec. 30, 2004]
§2590.734 Enforcement. [Reserved]

§2590.736 Applicability dates.

Sections 2590.701-1 through 2590.701-8
and 2590.731 through 2590.736 are appli-
cable for plan years beginning on or
after July 1, 2005. Until the applica-
bility date for this regulation, plans
and issuers are required to continue to
comply with the corresponding sec-
tions of 29 CFR part 2590, contained in
the 29 CFR, parts 1927 to end, edition
revised as of July 1, 2004.

[69 FR 78778, Dec. 30, 2004]
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