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or to select directors (or individuals
exercising similar functions).

(m) Person has the meaning provided
in §103.11(z).

(n) Physical presence means a place of
business that:

(1) Is maintained by a foreign bank;

(2) Is located at a fixed address (other
than solely an electronic address or a
post-office box) in a country in which
the foreign bank is authorized to con-
duct banking activities, at which loca-
tion the foreign bank:

(i) Employs one or more individuals
on a full-time basis; and

(ii) Maintains operating records re-
lated to its banking activities; and

(3) Is subject to inspection by the
banking authority that licensed the
foreign bank to conduct banking ac-
tivities.

(o) Private banking account means an
account (or any combination of ac-
counts) maintained at a covered finan-
cial institution that:

(1) Requires a minimum aggregate
deposit of funds or other assets of not
less than $1,000,000;

(2) Is established on behalf of or for
the benefit of one or more non-U.S.
persons who are direct or beneficial
owners of the account; and

(3) Is assigned to, or is administered
or managed by, in whole or in part, an
officer, employee, or agent of a covered
financial institution acting as a liaison
between the covered financial institu-
tion and the direct or beneficial owner
of the account.

(p) Regulated affiliate. (1) The term
regulated affiliate means a foreign shell
bank that:

(i) Is an affiliate of a depository in-
stitution, credit union, or foreign bank
that maintains a physical presence in
the United States or a foreign country,
as applicable; and

(i) Is subject to supervision by a
banking authority in the country regu-
lating such affiliated depository insti-
tution, credit union, or foreign bank.

(2) For purposes of this definition:

(i) Affiliate means a foreign bank that
is controlled by, or is under common
control with, a depository institution,
credit union, or foreign bank.

(ii) Control means:

(A) Ownership, control, or power to
vote 50 percent or more of any class of
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voting securities or other voting inter-
ests of another company; or

(B) Control in any manner the elec-
tion of a majority of the directors (or
individuals exercising similar func-
tions) of another company.

(q) Secretary means the Secretary of
the Treasury.

(r) Senior foreign political figure. (1)
The term senior foreign political figure
means:

(i) A current or former:

(A) Senior official in the executive,
legislative, administrative, military,
or judicial branches of a foreign gov-
ernment (whether elected or not);

(B) Senior official of a major foreign
political party; or

(C) Senior executive of a foreign gov-
ernment-owned commercial enterprise;

(ii) A corporation, business, or other
entity that has been formed by, or for
the benefit of, any such individual;

(iii) An immediate family member of
any such individual; and

(iv) A person who is widely and pub-
licly known (or is actually known by
the relevant covered financial institu-
tion) to be a close associate of such in-
dividual.

(2) For purposes of this definition:

(i) Senior official or erecutive means an
individual with substantial authority
over policy, operations, or the use of
government-owned resources; and

(ii) Immediate family member means
spouses, parents, siblings, children and
a spouse’s parents and siblings.

(s) Territories and Insular Po0ssessions
has the meaning provided in §103.11(tt).

(t) United States has the meaning pro-
vided in §103.11(nn).

[71 FR 512, Jan. 4, 2006]

§103.176 Due diligence programs for
correspondent accounts for foreign
financial institutions.

(a) In general. A covered financial in-
stitution shall establish a due diligence
program that includes appropriate, spe-
cific, risk-based, and, where necessary,
enhanced policies, procedures, and con-
trols that are reasonably designed to
enable the covered financial institu-
tion to detect and report, on an ongo-
ing basis, any known or suspected
money laundering activity conducted
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through or involving any cor-
respondent account established, main-
tained, administered, or managed by
such covered financial institution in
the United States for a foreign finan-
cial institution. The due diligence pro-
gram required by this section shall be
a part of the anti-money laundering
program otherwise required by this
subpart. Such policies, procedures, and
controls shall include:

(1) Determining whether any such
correspondent account is subject to
paragraph (b) of this section;

(2) Assessing the money laundering
risk presented by such correspondent
account, based on a consideration of all
relevant factors, which shall include,
as appropriate:

(i) The nature of the foreign financial
institution’s business and the markets
it serves;

(ii) The type, purpose, and antici-
pated activity of such correspondent
account;

(iii) The nature and duration of the
covered financial institution’s rela-
tionship with the foreign financial in-
stitution (and any of its affiliates);

(iv) The anti-money laundering and
supervisory regime of the jurisdiction
that issued the charter or license to
the foreign financial institution, and,
to the extent that information regard-
ing such jurisdiction is reasonably
available, of the jurisdiction in which
any company that is an owner of the
foreign financial institution is incor-
porated or chartered; and

(v) Information known or reasonably
available to the covered financial insti-
tution about the foreign financial in-
stitution’s anti-money laundering
record; and

(3) Applying risk-based procedures
and controls to each such cor-
respondent account reasonably de-
signed to detect and report known or
suspected money laundering activity,
including a periodic review of the cor-
respondent account activity sufficient
to determine consistency with informa-
tion obtained about the type, purpose,
and anticipated activity of the ac-
count.

(b) Enhanced due diligence for certain
foreign banks. In the case of a cor-
respondent account established, main-
tained, administered, or managed in
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the United States for a foreign bank
described in paragraph (c) of this sec-
tion, the due diligence program re-
quired by paragraph (a) of this section
shall include enhanced due diligence
procedures designed to ensure that the
covered financial institution, at a min-
imum, takes reasonable steps to:

(1) Conduct enhanced scrutiny of
such correspondent account to guard
against money laundering and to iden-
tify and report any suspicious trans-
actions in accordance with applicable
law and regulation. This enhanced
scrutiny shall reflect the risk assess-
ment of the account and shall include,
as appropriate:

(i) Obtaining and considering infor-
mation relating to the foreign bank’s
anti-money laundering program to as-
sess the risk of money laundering pre-
sented by the foreign bank’s cor-
respondent account;

(ii) Monitoring transactions to, from,
or through the correspondent account
in a manner reasonably designed to de-
tect money laundering and suspicious
activity; and

(iii)(A) Obtaining information from
the foreign bank about the identity of
any person with authority to direct
transactions through any cor-
respondent account that is a payable-
through account, and the sources and
beneficial owner of funds or other as-
sets in the payable-through account.

(B) For purposes of paragraph
(b)(1)(iii)(A) of this section, a payable-
through account means a correspondent
account maintained by a covered finan-
cial institution for a foreign bank by
means of which the foreign bank per-
mits its customers to engage, either di-
rectly or through a subaccount, in
banking activities usual in connection
with the business of banking in the
United States.

(2) Determine whether the foreign
bank for which the correspondent ac-
count is established or maintained in
turn maintains correspondent accounts
for other foreign banks that use the
foreign correspondent account estab-
lished or maintained by the covered fi-
nancial institution and, if so, take rea-
sonable steps to obtain information
relevant to assess and mitigate money
laundering risks associated with the
foreign bank’s correspondent accounts
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for other foreign banks, including, as
appropriate, the identity of those for-

eign banks.
3)(i) Determine, for any cor-
respondent account established or

maintained for a foreign bank whose
shares are not publicly traded, the
identity of each owner of the foreign
bank and the nature and extent of each
owner’s ownership interest.

(ii) For purposes of paragraph (b)(3)(i)
of this section:

(A) Owner means any person who di-
rectly or indirectly owns, controls, or
has the power to vote 10 percent or
more of any class of securities of a for-
eign bank. For purposes of this para-
graph (b)(3)(ii)(A):

(1) Members of the same family shall
be considered to be one person; and

(2) Same family has the meaning pro-
vided in §103.175(1)(2)(ii).

(B) Publicly traded means shares that
are traded on an exchange or an orga-
nized over-the-counter market that is
regulated by a foreign securities au-
thority as defined in section 3(a)(50) of
the Securities Exchange Act of 1934 (15
U.S.C. 78c(a)(50)).

(c) Foreign banks to be accorded en-
hanced due diligence. The due diligence
procedures described in paragraph (b)
of this section are required for any cor-
respondent account maintained for a
foreign bank that operates under:

(1) An offshore banking license;

(2) A banking license issued by a for-
eign country that has been designated
as non-cooperative with international
anti-money laundering principles or
procedures by an intergovernmental
group or organization of which the
United States is a member and with
which designation the U.S. representa-
tive to the group or organization con-
curs; or

(3) A banking license issued by a for-
eign country that has been designated
by the Secretary as warranting special
measures due to money laundering con-
cerns.

(d) Special procedures when due dili-
gence or enhanced due diligence cannot
be performed. The due diligence pro-
gram required by paragraphs (a) and (b)
of this section shall include procedures
to be followed in circumstances in
which a covered financial institution
cannot perform appropriate due dili-
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gence or enhanced due diligence with
respect to a correspondent account, in-
cluding when the covered financial in-
stitution should refuse to open the ac-
count, suspend transaction activity,
file a suspicious activity report, or
close the account.

(e) Applicability rules for general due
diligence. The provisions of paragraph
(a) of this section apply to covered fi-
nancial institutions as follows:

(1) General rules—(i) Correspondent ac-
counts established on or after July 5, 2006.
Effective July 5, 2006, the requirements
of paragraph (a) of this section shall
apply to each correspondent account
established on or after that date.

(i1) Correspondent accounts established
before July 5, 2006. Effective October 2,
2006, the requirements of paragraph (a)
of this section shall apply to each cor-
respondent account established before
July 5, 2006.

(2) Special rules for certain banks.
Until the requirements of paragraph (a)
of this section become applicable as set
forth in paragraph (e)(1) of this section,
the due diligence requirements of 31
U.S.C. 5318(i)(1) shall continue to apply
to any covered financial institution
listed in §103.175(f)(1)(i) through (vi).

(3) Special rules for all other covered fi-
nancial institutions. The due diligence
requirements of 31 U.S.C 5318(i)(1) shall
not apply to a covered financial insti-
tution listed in  §103.175(f)(1)(vii)
through (x) until the requirements of
paragraph (a) of this section become
applicable as set forth in paragraph
(e)(1) of this section.

(f) Applicability rules for enhanced due
diligence. The provisions of paragraph
(b) of this section apply to covered fi-
nancial institutions as follows:

(1) General rules—(i) Correspondent ac-
counts established on or after February 5,
2008. Effective February 5, 2008, the re-
quirements of paragraph (b) of this sec-
tion shall apply to each correspondent
account established on or after such
date.

(i1) Correspondent accounts established
before February 5, 2008. Effective May 5,
2008, the requirements of paragraph (b)
of this section shall apply to each cor-
respondent account established before
February 5, 2008.

(2) Special rules for certain banks.
Until the requirements of paragraph (b)
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of this section become applicable as set
forth in paragraph (f)(1) of this section,
the enhanced due diligence require-
ments of 31 U.S.C. 5318(i)(2) shall con-
tinue to apply to any covered financial
institutions listed in §103.175(f)(1)(1)
through (vi).

(3) Special rules for all other covered fi-
nancial institutions. The enhanced due
diligence requirements of 31 U.S.C.
5318(i)(2) shall not apply to a covered fi-
nancial institution listed in
§103.175(f)(1)(vii) through (x) until the
requirements of paragraph (b) of this
section become applicable, as set forth
in paragraph (f)(1) of this section.

(g) Ezxemptions—(1) Exempt financial
institutions. Except as provided in this
section, a financial institution defined
in 31 U.S.C. 5312(a)(2) or (c)(1), or
§103.11(n) is exempt from the require-
ments of 31 U.S.C. 5318(i)(1) and (i)(2)
pertaining to correspondent accounts.

(2) Other compliance obligations of fi-
nancial institutions unaffected. Nothing
in paragraph (g) of this section shall be
construed to relieve a financial institu-
tion from its responsibility to comply
with any other applicable requirement
of law or regulation, including title 31,
United States Code, and this part.

[71 FR 514, Jan. 4, 2006, as amended at 71 FR
16041, Mar. 30, 2006; 72 FR 44774, Aug. 9, 2007]

§103.177 Prohibition on correspondent
accounts for foreign shell banks;
records concerning owners of for-
eign banks and agents for service of
legal process.

(a) Requirements for covered financial
institutions—(1)  Prohibition on  cor-
respondent accounts for foreign shell
banks. (i) A covered financial institu-
tion shall not establish, maintain, ad-
minister, or manage a correspondent
account in the United States for, or on
behalf of, a foreign shell bank.

(ii) A covered financial institution
shall take reasonable steps to ensure
that any correspondent account estab-
lished, maintained, administered, or
managed by that covered financial in-
stitution in the United States for a for-
eign bank is not being used by that for-
eign bank to indirectly provide bank-
ing services to a foreign shell bank.

(iii) Nothing in paragraph (a)(1) of
this section prohibits a covered finan-
cial institution from providing a cor-
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respondent account or banking services
to a regulated affiliate.

(2) Records of owners and agents. (i)
Except as provided in paragraph
(a)(2)(ii) of this section, a covered fi-
nancial institution that maintains a
correspondent account in the United
States for a foreign bank shall main-
tain records in the United States iden-
tifying the owners of each such foreign
bank whose shares are not publicly
traded and the name and street address
of a person who resides in the United
States and is authorized, and has
agreed to be an agent to accept service
of legal process for records regarding
each such account.

(ii) A covered financial institution
need not maintain records of the own-
ers of any foreign bank that is required
to have on file with the Federal Re-
serve Board a Form FR Y-7 that identi-
fies the current owners of the foreign
bank as required by such form.

(iii) For purposes of paragraph
(a)(2)(1) of this section, publicly traded
refers to shares that are traded on an
exchange or on an organized over-the-
counter market that is regulated by a
foreign securities authority as defined
in section 3(a)(b0) of the Securities Ex-
change Act of 1934 (15 U.S.C. 78c(a)(50)).

(b) Safe harbor. Subject to paragraphs
(c) and (d) of this section, a covered fi-
nancial institution will be deemed to
be in compliance with the require-
ments of paragraph (a) of this section
with respect to a foreign bank if the
covered financial institution obtains,
at least once every three years, a cer-
tification or recertification from the
foreign bank.

(c) Interim verification. If at any time
a covered financial institution knows,
suspects, or has reason to suspect, that
any information contained in a certifi-
cation or recertification provided by a
foreign bank, or otherwise relied upon
by the covered financial institution for
purposes of this section, is no longer
correct, the covered financial institu-
tion shall request that the foreign
bank verify or correct such informa-
tion, or shall take other appropriate
measures to ascertain the accuracy of
the information or to obtain correct in-
formation, as appropriate. See para-
graph (d)(3) of this section for addi-
tional requirements if a foreign bank
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