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incident. In other communities, police 
examiners are available to employers, 
on a cost reimbursement basis, to con-
duct tests on employees suspected by 
an employer of wrongdoing. All such 
conduct on the part of employers is 
deemed within the Act’s prohibitions. 

(c) The receipt by an employer of in-
formation from a polygraph test ad-
ministered by police authorities pursu-
ant to an investigation is prohibited by 
section 3(2) of the Act. (See paragraph 
(a)(2) of this section.) 

(d) The simulated use of a polygraph 
instrument so as to lead an individual 
to believe that an actual test is being 
or may be performed (e.g., to elicit 
confessions or admissions of guilt) con-
stitutes conduct prohibited by para-
graph (a) of this section. Such use in-
cludes the connection of an employee 
or prospective employee to the instru-
ment without any intention of a diag-
nostic purpose, the placement of the 
instrument in a room used for interro-
gation unconnected to the employee or 
prospective employee, or the mere sug-
gestion that the instrument may be 
used during the course of the inter-
view. 

[56 FR 9064, Mar. 4, 1991; 56 FR 14469, Apr. 10, 
1991] 

§ 801.5 Effect on other laws or agree-
ments. 

(a) Section 10 of EPPA provides that 
the Act, except for subsections (a), (b), 
and (c) of section 7, does not preempt 
any provision of a State or local law, 
or any provision of a collective bar-
gaining agreement, that prohibits lie 
detector tests or is more restrictive 
with respect to the use of lie detector 
tests. 

(b)(1) This provision applies to all as-
pects of the use of lie detector tests, in-
cluding procedural safeguards, the use 
of test results, the rights and remedies 
provided examinees, and the rights, 
remedies, and responsibilities of exam-
iners and employers. 

(2) For example, if the State pro-
hibits the use of polygraphs in all pri-
vate employment, polygraph examina-
tions could not be conducted pursuant 
to the limited exemptions provided in 
section 7 (d), (e) or (f) of the Act; a col-
lective bargaining agreement that pro-
vides greater protection to an exam-

inee would apply in addition to the pro-
tection provided in the Act; or more 
stringent licensing or bonding require-
ments in a State law would apply in 
addition to the Federal bonding re-
quirement. 

(3) On the other hand, industry ex-
emptions and applicable restrictions 
thereon, provided in EPPA, would pre-
empt less restrictive exemptions estab-
lished by State law for the same indus-
try, e.g., random testing of current em-
ployees in the drug industry not pro-
hibited by State law but limited by 
this Act to tests administered in con-
nection with ongoing investigations. 

(c) EPPA does not impede the ability 
of State and local governments to en-
force existing statutes or to enact sub-
sequent legislation restricting the use 
of lie detectors with respect to public 
employees. 

(d) Nothing in section 10 of the Act 
restricts or prohibits the Federal Gov-
ernment from administering polygraph 
tests to its own employees or to ex-
perts, consultants, or employees of 
contractors, as provided in subsections 
7(b) and 7(c) of the Act, and § 801.11 of 
this part. 

§ 801.6 Notice of protection. 

Every employer subject to EPPA 
shall post and keep posted on its prem-
ises a notice explaining the Act, as pre-
scribed by the Secretary. Such notice 
must be posted in a prominent and con-
spicuous place in every establishment 
of the employer where it can readily be 
observed by employees and applicants 
for employment. Copies of such notice 
may be obtained from local offices of 
the Wage and Hour Division. 

§ 801.7 Authority of the Secretary. 

(a) Pursuant to section 5 of the Act, 
the Secretary is authorized to: 

(1) Issue such rules and regulations 
as may be necessary or appropriate to 
carry out the Act; 

(2) Cooperate with regional, State, 
local, and other agencies, and cooper-
ate with and furnish technical assist-
ance to employers, labor organizations, 
and employment agencies to aid in ef-
fectuating the purposes of the Act; and 

(3) Make investigations and inspec-
tions as necessary or appropriate, 
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through complaint or otherwise, in-
cluding inspection of such records (and 
copying or transcription thereof), ques-
tioning of such persons, and gathering 
such information as deemed necessary 
to determine compliance with the Act 
or these regulations; and 

(4) Require the keeping of records 
necessary or appropriate for the admin-
istration of the Act. 

(b) Section 5 of the Act also grants 
the Secretary authority to issue sub-
poenas requiring the attendance and 
testimony of witnesses or the produc-
tion of any evidence in connection with 
any investigation or hearing under the 
Act. The Secretary may administer 
oaths, examine witnesses, and receive 
evidence. For the purpose of any inves-
tigation or hearing provided for in the 
Act, the authority contained in sec-
tions 9 and 10 of the Federal Trade 
Commission Act (15 U.S.C. 49, 50), re-
lating to the attendance of witnesses 
and the production of books, papers, 
and documents, shall be available to 
the Secretary. 

(c) In case of disobedience to a sub-
poena, the Secretary may invoke the 
aid of a United States District Court 
which is authorized to issue an order 
requiring the person to obey such sub-
poena. 

(d) Any person may report a viola-
tion of the Act or these regulations to 
the Secretary by advising any local of-
fice of the Wage and Hour Division, 
Employment Standards Administra-
tion, U.S. Department of Labor, or any 
authorized representative of the Ad-
ministrator. The office or person re-
ceiving such a report shall refer it to 
the appropriate office of the Wage and 
Hour Division, Employment Standards 
Administration, for the region or area 
in which the reported violation is al-
leged to have occurred. 

(e) The Secretary shall conduct in-
vestigations in a manner which, to the 
extent practicable, protects the con-
fidentiality of any complainant or 
other party who provides information 
to the Secretary in good faith. 

(f) It is a violation of these regula-
tions for any person to resist, oppose, 
impede, intimidate, or interfere with 
any official of the Department of Labor 
assigned to perform an investigation, 
inspection, or law enforcement func-

tion pursuant to the Act during the 
performance of such duties. 

§ 801.8 Employment relationship. 

(a) EPPA broadly defines ‘‘employer’’ 
to include ‘‘any person acting directly 
or indirectly in the interest of an em-
ployer in relationship to an employee 
or prospective employee’’ (EPPA sec-
tion 2(2)). 

(b) EPPA restrictions apply to State 
Employment Services, private employ-
ment placement agencies, job recruit-
ing firms, and vocational trade schools 
with respect to persons who may be re-
ferred to potential employers. Such en-
tities are not liable for EPPA viola-
tions, however, where the referrals are 
made to employers for whom no reason 
exists to know that the latter will per-
form polygraph testing of job appli-
cants or otherwise violate the provi-
sions of EPPA. 

(c) EPPA prohibitions against dis-
crimination apply to former employees 
of an employer. For example, an em-
ployee may quit rather than take a lie 
detector test. The employer cannot dis-
criminate or threaten to discriminate 
in any manner against that person 
(such as by providing bad references in 
the future) because of that person’s re-
fusal to be tested, or because that per-
son files a complaint, institutes a pro-
ceeding, testifies in a proceeding, or 
exercises any right under EPPA. 

Subpart B—Exemptions 

§ 801.10 Exclusion for public sector 
employers. 

(a) Section 7(a) provides an exclusion 
from the Act’s coverage for the United 
States Government, any State or local 
government, or any political subdivi-
sion of a State or local government, 
acting in the capacity of an employer. 
This exclusion from the Act also ex-
tends to any interstate governmental 
agency. 

(b) The term United States Government 
means any agency or instrumentality, 
civilian or military, of the executive, 
legislative, or judicial branches of the 
Federal Government, and includes 
independent agencies, wholly-owned 
government corporations, and non-
appropriated fund instrumentalities. 

VerDate Nov<24>2008 09:54 Aug 19, 2009 Jkt 217111 PO 00000 Frm 00746 Fmt 8010 Sfmt 8010 Y:\SGML\217111.XXX 217111bj
ne

al
 o

n 
D

S
K

8K
Y

B
LC

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2010-02-26T04:34:02-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




