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4 See Advisory Opinion No. 2008–05A (June 
27, 2008) and letter from Department of Labor 

to Jonathan P. Hiatt, General Counsel, AFL– 
CIO (May 3, 2005). 

5 See Advisory Opinion No. 2007–07A (De-
cember 21, 2007). 

investment manager may also require par-
ticipating investors to accept the investment 
manager’s own investment policy statement, 
including any statement of proxy voting pol-
icy, before they are allowed to invest, which 
may help to avoid such potential conflicts. 
As with investment policies originating from 
named fiduciaries, a policy initiated by an 
investment manager and adopted by the par-
ticipating plans would be regarded as an in-
strument governing the participating plans, 
and the investment manager’s compliance 
with such a policy would be governed by 
ERISA Sec. 404(a)(1)(D). 

(3) Shareholder Activism 

An investment policy that contemplates 
activities intended to monitor or influence 
the management of corporations in which 
the plan owns stock is consistent with a fi-
duciary’s obligations under ERISA where the 
responsible fiduciary concludes that there is 
a reasonable expectation that such moni-
toring or communication with management, 
by the plan alone or together with other 
shareholders, will enhance the economic 
value of the plan’s investment in the cor-
poration, after taking into account the costs 
involved. Such a reasonable expectation may 
exist in various circumstances, for example, 
where plan investments in corporate stock 
are held as long-term investments or where a 
plan may not be able to easily dispose such 
an investment. Active monitoring and com-
munication activities would generally con-
cern such issues as the independence and ex-
pertise of candidates for the corporation’s 
board of directors and assuring that the 
board has sufficient information to carry out 
its responsibility to monitor management. 
Other issues may include such matters as 
consideration of the appropriateness of exec-
utive compensation, the corporation’s policy 
regarding mergers and acquisitions, the ex-
tent of debt financing and capitalization, the 
nature of long-term business plans, the cor-
poration’s investment in training to develop 
its work force, other workplace practices and 
financial and non-financial measures of cor-
porate performance that are reasonably like-
ly to affect the economic value of the plan. 
Active monitoring and communication may 
be carried out through a variety of methods 
including by means of correspondence and 
meetings with corporate management as 
well as by exercising the legal rights of a 
shareholder. In creating an investment pol-
icy, a fiduciary shall consider only factors 
that relate to the economic interest of par-
ticipants and their beneficiaries in plan as-
sets, and shall not use an investment policy 
to promote myriad public policy pref-
erences. 4 

(4) Socially-Directed Proxy Voting, Invest-
ment Policies and Shareholder Activism. 

Plan fiduciaries risk violating the exclu-
sive purpose rule when they exercise their fi-
duciary authority in an attempt to further 
legislative, regulatory or public policy issues 
through the proxy process. In such cases, the 
Department would expect fiduciaries to be 
able to demonstrate in enforcement actions 
their compliance with the requirements of 
section 404(a)(1)(A) and (B). The mere fact 
that plans are shareholders in the corpora-
tions in which they invest does not itself 
provide a rationale for a fiduciary to spend 
plan assets to pursue, support, or oppose 
such proxy proposals. Because of the height-
ened potential for abuse in such cases, the fi-
duciaries must be prepared to articulate a 
clear basis for concluding that the proxy 
vote, the investment policy, or the activity 
intended to monitor or influence the man-
agement of the corporation is more likely 
than not to enhance the economic value of 
the plan’s investment before expending plan 
assets. 

The use of pension plan assets by plan fidu-
ciaries to further policy or political issues 
through proxy resolutions that have no con-
nection to enhancing the economic value of 
the plan’s investment in a corporation 
would, in the view of the Department, vio-
late the prudence and exclusive purpose re-
quirements of section 404(a)(1)(A) and (B). 
For example, the likelihood that the adop-
tion of a proxy resolution or proposal requir-
ing corporate directors and officers to dis-
close their personal political contributions 
would enhance the economic value of a 
plan’s investment in the corporation appears 
sufficiently remote that the expenditure of 
plan assets to further such a resolution or 
proposal clearly raises compliance issues 
under section 404(a)(1)(A) and (B). 5 

[73 FR 61732, Oct. 17, 2008] 

§ 2509.75–2 Interpretive bulletin relat-
ing to prohibited transactions. 

On February 6, 1975, the Department of 
Labor issued an interpretive bulletin, ERISA 
IB 75–2, with respect to whether a party in 
interest has engaged in a prohibited trans-
action with an employee benefit plan where 
the party in interest has engaged in a trans-
action with a corporation or partnership 
(within the meaning of section 7701 of the In-
ternal Revenue Code of 1954) in which the 
plan has invested. 

On November 13, 1986 the Department pub-
lished a final regulation dealing with the 
definition of ‘‘plan assets’’. See § 2510.3–101 of 
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this title. Under that regulation, the assets 
of certain entities in which plans invest 
would include ‘‘plan assets’’ for purposes of 
the fiduciary responsibility provisions of the 
Act. Section 2510.3–101 applies only for pur-
poses of identifying plan assets on or after 
the effective date of that section, however, 
and § 2510.3–101 does not apply to plan invest-
ments in certain entities that qualify for the 
transitional relief provided for in paragraph 
(k) of that section. The principles discussed 
in paragraph (a) of this Interpretive Bulletin 
continue to be applicable for purposes of 
identifying assets of a plan for periods prior 
to the effective date of § 2510.3–101 and for in-
vestments that are subject to the transi-
tional rule in § 2510.3–101(k). Paragraphs (b) 
and (c) of this Interpretive Bulletin, how-
ever, relate to matters outside the scope of 
§ 2510.3–101, and nothing in that section af-
fects the continuing application of the prin-
ciples discussed in those parts. 

(a) Principles applicable to plan investments 
to which § 2510.3–101 does not apply. Generally, 
investment by a plan in securities (within 
the meaning of section 3(20) of the Employee 
Retirement Income Security Act of 1974) of a 
corporation or partnership will not, solely by 
reason of such investment, be considered to 
be an investment in the underlying assets of 
such corporation or partnership so as to 
make such assets of the entity ‘‘plan assets’’ 
and thereby make a subsequent transaction 
between the party in interest and the cor-
poration or partnership a prohibited trans-
action under section 406 of the Act. 

For example, where a plan acquires a secu-
rity of a corporation or a limited partnership 
interest in a partnership, a subsequent lease 
or sale of property between such corporation 
or partnership and a party in interest will 
not be a prohibited transaction solely by rea-
son of the plan’s investment in the corpora-
tion or partnership. 

This general proposition, as applied to cor-
porations and partnerships, is consistent 
with section 401(b)(1) of the Act, relating to 
plan investments in investment companies 
registered under the Investment Company 
Act of 1940. Under section 401(b)(1), an invest-
ment by a plan in securities of such an in-
vestment company may be made without 
causing, solely by reason of such investment, 
any of the assets of the investment company 
to be considered to be assets of the plan. 

(b) [Reserved] 
(c) Applications of the fiduciary responsibility 

rules. The preceding paragraphs do not mean 
that an investment of plan assets in a secu-
rity of a corporation or partnership may not 
be a prohibited transaction. For example, 
section 406(a)(1)(D) prohibits the direct or in-
direct transfer to, or use by or for the benefit 
of, a party in interest of any assets of the 
plan and section 406(b)(1) prohibits a fidu-
ciary from dealing with the assets of the 

plan in his own interest or for his own ac-
count. 

Thus, for example, if there is an arrange-
ment under which a plan invests in, or re-
tains its investment in, an investment com-
pany and as part of the arrangement it is ex-
pected that the investment company will 
purchase securities from a party in interest, 
such arrangement is a prohibited trans-
action. 

Similarly, the purchase by a plan of an in-
surance policy pursuant to an arrangement 
under which it is expected that the insurance 
company will make a loan to a party in in-
terest is a prohibited transaction. 

Moreover, notwithstanding the foregoing, 
if a transaction between a party in interest 
and a plan would be a prohibited transaction, 
then such a transaction between a party in 
interest and such corporation or partnership 
will ordinarily be a prohibited transaction if 
the plan may, by itself, require the corpora-
tion or partnership to engage in such trans-
action. 

Similarly, if a transaction between a party 
in interest and a plan would be a prohibited 
transaction, then such a transaction between 
a party in interest and such corporation or 
partnership will ordinarily be a prohibited 
transaction if such party in interest, to-
gether with one or more persons who are par-
ties in interest by reason of such persons’ re-
lationship (within the meaning of section 
3(14)(E) through (I)) to such party in interest 
may, with the aid of the plan but without 
the aid of any other persons, require the cor-
poration or partnership to engage in such a 
transaction. However, the preceding sen-
tence does not apply if the parties in interest 
engaging in the transaction, together with 
one or more persons who are parties in inter-
est by reason of such persons’ relationship 
(within the meaning of section 3(14)(E) 
through (I)) to such party in interest, may, 
by themselves, require the corporation or 
partnership to engage in the transaction. 

Further, the Department of Labor empha-
sizes that it would consider a fiduciary who 
makes or retains an investment in a corpora-
tion or partnership for the purpose of avoid-
ing the application of the fiduciary responsi-
bility provisions of the Act to be in con-
travention of the provisions of section 404(a) 
of the Act. 

[51 FR 41280, Nov. 13, 1986, as amended at 61 
FR 33849, July 1, 1996] 

§ 2509.75–3 Interpretive bulletin relat-
ing to investments by employee 
benefit plans in securities of reg-
istered investment companies. 

On March 12, 1975, the Department of Labor 
issued an interpretive bulletin, ERISA IB 75– 
3, with regard to its interpretation of section 
3(21)(B) of the Employee Retirement Income 
Security Act of 1974. That section provides 
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