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40 CFR Ch. I (7–1–09 Edition) § 122.3 

1 EDITORIAL NOTE: The words ‘‘This revi-
sion’’ refer to the document published at 48 
FR 14153, Apr. 1, 1983. 

could affect interstate or foreign com-
merce including any such waters: 

(1) Which are or could be used by 
interstate or foreign travelers for rec-
reational or other purposes; 

(2) From which fish or shellfish are or 
could be taken and sold in interstate or 
foreign commerce; or 

(3) Which are used or could be used 
for industrial purposes by industries in 
interstate commerce; 

(d) All impoundments of waters oth-
erwise defined as waters of the United 
States under this definition; 

(e) Tributaries of waters identified in 
paragraphs (a) through (d) of this defi-
nition; 

(f) The territorial sea; and 
(g) ‘‘Wetlands’’ adjacent to waters 

(other than waters that are themselves 
wetlands) identified in paragraphs (a) 
through (f) of this definition. 
Waste treatment systems, including 
treatment ponds or lagoons designed to 
meet the requirements of CWA (other 
than cooling ponds as defined in 40 CFR 
423.11(m) which also meet the criteria 
of this definition) are not waters of the 
United States. This exclusion applies 
only to manmade bodies of water which 
neither were originally created in wa-
ters of the United States (such as dis-
posal area in wetlands) nor resulted 
from the impoundment of waters of the 
United States. [See Note 1 of this sec-
tion.] Waters of the United States do 
not include prior converted cropland. 
Notwithstanding the determination of 
an area’s status as prior converted 
cropland by any other federal agency, 
for the purposes of the Clean Water 
Act, the final authority regarding 
Clean Water Act jurisdiction remains 
with EPA. 

Wetlands means those areas that are 
inundated or saturated by surface or 
groundwater at a frequency and dura-
tion sufficient to support, and that 
under normal circumstances do sup-
port, a prevalence of vegetation typi-
cally adapted for life in saturated soil 
conditions. Wetlands generally include 
swamps, marshes, bogs, and similar 
areas. 

Whole effluent toxicity means the ag-
gregate toxic effect of an effluent 
measured directly by a toxicity test. 

NOTE: At 45 FR 48620, July 21, 1980, the En-
vironmental Protection Agency suspended 

until further notice in § 122.2, the last sen-
tence, beginning ‘‘This exclusion applies 
. . .’’ in the definition of ‘‘Waters of the 
United States.’’ This revision continues that 
suspension. 1 

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe 
Drinking Water Act (42 U.S.C. 300f et seq.), 
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42 
U.S.C. 6901 et seq.)) 

[48 FR 14153, Apr. 1, 1983, as amended at 48 
FR 39619, Sept. 1, 1983; 50 FR 6940, 6941, Feb. 
19, 1985; 54 FR 254, Jan. 4, 1989; 54 FR 18781, 
May 2, 1989; 54 FR 23895, June 2, 1989; 58 FR 
45039, Aug. 25, 1993; 58 FR 67980, Dec. 22, 1993; 
64 FR 42462, Aug. 4, 1999; 65 FR 30905, May 15, 
2000] 

§ 122.3 Exclusions. 

The following discharges do not re-
quire NPDES permits: 

(a) Any discharge of sewage from ves-
sels, effluent from properly functioning 
marine engines, laundry, shower, and 
galley sink wastes, or any other dis-
charge incidental to the normal oper-
ation of a vessel. This exclusion does 
not apply to rubbish, trash, garbage, or 
other such materials discharged over-
board; nor to other discharges when 
the vessel is operating in a capacity 
other than as a means of transpor-
tation such as when used as an energy 
or mining facility, a storage facility or 
a seafood processing facility, or when 
secured to a storage facility or a sea-
food processing facility, or when se-
cured to the bed of the ocean, contig-
uous zone or waters of the United 
States for the purpose of mineral or oil 
exploration or development. 

(b) Discharges of dredged or fill ma-
terial into waters of the United States 
which are regulated under section 404 
of CWA. 

(c) The introduction of sewage, indus-
trial wastes or other pollutants into 
publicly owned treatment works by in-
direct dischargers. Plans or agreements 
to switch to this method of disposal in 
the future do not relieve dischargers of 
the obligation to have and comply with 
permits until all discharges of pollut-
ants to waters of the United States are 
eliminated. (See also § 122.47(b)). This 
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Environmental Protection Agency § 122.4 

exclusion does not apply to the intro-
duction of pollutants to privately 
owned treatment works or to other dis-
charges through pipes, sewers, or other 
conveyances owned by a State, munici-
pality, or other party not leading to 
treatment works. 

(d) Any discharge in compliance with 
the instructions of an On-Scene Coordi-
nator pursuant to 40 CFR part 300 (The 
National Oil and Hazardous Substances 
Pollution Contingency Plan) or 33 CFR 
153.10(e) (Pollution by Oil and Haz-
ardous Substances). 

(e) Any introduction of pollutants 
from non point-source agricultural and 
silvicultural activities, including 
storm water runoff from orchards, cul-
tivated crops, pastures, range lands, 
and forest lands, but not discharges 
from concentrated animal feeding oper-
ations as defined in § 122.23, discharges 
from concentrated aquatic animal pro-
duction facilities as defined in § 122.24, 
discharges to aquaculture projects as 
defined in § 122.25, and discharges from 
silvicultural point sources as defined in 
§ 122.27. 

(f) Return flows from irrigated agri-
culture. 

(g) Discharges into a privately owned 
treatment works, except as the Direc-
tor may otherwise require under 
§ 122.44(m). 

(h) The application of pesticides con-
sistent with all relevant requirements 
under FIFRA (i.e., those relevant to 
protecting water quality), in the fol-
lowing two circumstances: 

(1) The application of pesticides di-
rectly to waters of the United States in 
order to control pests. Examples of 
such applications include applications 
to control mosquito larvae, aquatic 
weeds, or other pests that are present 
in waters of the United States. 

(2) The application of pesticides to 
control pests that are present over wa-
ters of the United States, including 
near such waters, where a portion of 
the pesticides will unavoidably be de-
posited to waters of the United States 
in order to target the pests effectively; 
for example, when insecticides are aeri-
ally applied to a forest canopy where 
waters of the United States may be 
present below the canopy or when pes-
ticides are applied over or near water 

for control of adult mosquitoes or 
other pests. 

(i) Discharges from a water transfer. 
Water transfer means an activity that 
conveys or connects waters of the 
United States without subjecting the 
transferred water to intervening indus-
trial, municipal, or commercial use. 
This exclusion does not apply to pollut-
ants introduced by the water transfer 
activity itself to the water being trans-
ferred. 

[48 FR 14153, Apr. 1, 1983, as amended at 54 
FR 254, 258, Jan. 4, 1989; 71 FR 68492, Nov. 27, 
2006; 73 FR 33708, June 13, 2008] 

§ 122.4 Prohibitions (applicable to 
State NPDES programs, see 
§ 123.25). 

No permit may be issued: 
(a) When the conditions of the permit 

do not provide for compliance with the 
applicable requirements of CWA, or 
regulations promulgated under CWA; 

(b) When the applicant is required to 
obtain a State or other appropriate 
certification under section 401 of CWA 
and § 124.53 and that certification has 
not been obtained or waived; 

(c) By the State Director where the 
Regional Administrator has objected to 
issuance of the permit under § 123.44; 

(d) When the imposition of conditions 
cannot ensure compliance with the ap-
plicable water quality requirements of 
all affected States; 

(e) When, in the judgment of the Sec-
retary, anchorage and navigation in or 
on any of the waters of the United 
States would be substantially impaired 
by the discharge; 

(f) For the discharge of any radio-
logical, chemical, or biological warfare 
agent or high-level radioactive waste; 

(g) For any discharge inconsistent 
with a plan or plan amendment ap-
proved under section 208(b) of CWA; 

(h) For any discharge to the terri-
torial sea, the waters of the contiguous 
zone, or the oceans in the following cir-
cumstances: 

(1) Before the promulgation of guide-
lines under section 403(c) of CWA (for 
determining degradation of the waters 
of the territorial seas, the contiguous 
zone, and the oceans) unless the Direc-
tor determines permit issuance to be in 
the public interest; or 
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