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[38 FR 8826, Apr. 6, 1973, as amended at 50 FR
46292, Nov. 7, 1985; 59 FR 12430, Mar. 16, 1994]

§61.11 Waiver of compliance.

(a) Based on the information pro-
vided in any request under §61.10, or
other information, the Administrator
may grant a waiver of compliance with
a standard for a period not exceeding 2
years after the effective date of the
standard.

(b) The waiver will be in writing and
will—

(1) Identify the stationary source
covered;

(2) Specify the termination date of
the waiver;

(3) Specify dates by which steps to-
ward compliance are to be taken; and

(4) Specify any additional conditions
which the Administrator determines
necessary to assure installation of the
necessary controls within the waiver
period and to assure protection of the
health of persons during the waiver pe-
riod.

(c) The Administrator may terminate
the waiver at an earlier date than spec-
ified if any specification under para-
graphs (b)(3) and (b)(4) of this section
are not met.

(d) Before denying any request for a
waiver, the Administrator will notify
the owner or operator making the re-
quest of the Administrator’s intention
to issue the denial, together with—

(1) Notice of the information and
findings on which the intended denial
is based; and

(2) Notice of opportunity for the
owner or operator to present, within
the time limit the Administrator speci-
fies, additional information or argu-
ments to the Administrator before
final action on the request.

(e) A final determination to deny any
request for a waiver will be in writing
and will set forth the specific grounds
on which the denial is based. The final
determination will be made within 60
days after presentation of additional
information or argument; or within 60
days after the final date specified for
the presentation if no presentation is
made.

(f) The granting of a waiver under
this section shall not abrogate the Ad-

37

§61.12

ministrator’s authority under section
114 of the Act.

[50 FR 46292, Nov. 7, 1985]

§61.12 Compliance with standards and
maintenance requirements.

(a) Compliance with numerical emis-
sion limits shall be determined in ac-
cordance with emission tests estab-
lished in §61.13 or as otherwise speci-
fied in an individual subpart.

(b) Compliance with design, equip-
ment, work practice or operational
standards shall be determined as speci-
fied in an individual subpart.

(c) The owner or operator of each sta-
tionary source shall maintain and op-
erate the source, including associated
equipment for air pollution control, in
a manner consistent with good air pol-
lution control practice for minimizing
emissions. Determination of whether
acceptable operating and maintenance
procedures are being used will be based
on information available to the Admin-
istrator which may include, but is not
limited to, monitoring results, review
of operating and maintenance proce-
dures, and inspection of the source.

(d)A) If, in the Administrator’s judg-
ment, an alternative means of emission
limitation will achieve a reduction in
emissions of a pollutant from a source
at least equivalent to the reduction in
emissions of that pollutant from that
source achieved under any design,
equipment, work practice or oper-
ational standard, the Administrator
will publish in the FEDERAL REGISTER a
notice permitting the use of the alter-
native means for purposes of compli-
ance with the standard. The notice will
restrict the permission to the source(s)
or category(ies) of sources on which
the alternative means will achieve
equivalent emission reductions. The
notice may condition permission on re-
quirements related to the operation
and maintenance of the alternative
means.

(2) Any notice under paragraph (d)(1)
shall be published only after notice and
an opportunity for a hearing.

(3) Any person seeking permission
under this subsection shall, unless oth-
erwise specified in the applicable sub-
part, submit a proposed test plan or
the results of testing and monitoring, a
description of the procedures followed
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in testing or monitoring, and a descrip-
tion of pertinent conditions during
testing or monitoring.

(e) For the purpose of submitting
compliance certifications or estab-
lishing whether or not a person has
violated or is in violation of any stand-
ard in this part, nothing in this part
shall preclude the use, including the
exclusive use, of any credible evidence
or information, relevant to whether a
source would have been in compliance
with applicable requirements if the ap-
propriate performance or compliance
test had been performed.

[60 FR 46292, Nov. 7, 1985, as amended 62 FR
8328, Feb. 24, 1997]

§61.13 Emission tests and waiver of
emission tests.

(a) Except as provided in paragraphs
(a)(3), (a)@), (a)(d), and (a)(6) of this
section, if required to do emission test-
ing by an applicable subpart and unless
a waiver of emission testing is obtained
under this section, the owner or oper-
ator shall test emissions from the
source:

(1) Within 90 days after the effective
date, for an existing source or a new
source which has an initial startup
date before the effective date.

(2) Within 90 days after initial start-
up, for a new source which has an ini-
tial startup date after the effective
date.

(3) If a force majeure is about to
occur, occurs, or has occurred for
which the affected owner or operator
intends to assert a claim of force
majeure, the owner or operator shall
notify the Administrator, in writing as
soon as practicable following the date
the owner or operator first knew, or
through due diligence should have
known that the event may cause or
caused a delay in testing beyond the
regulatory deadline specified in para-
graphs (a)(1) or (a)(2) of this section or
beyond a deadline established pursuant
to the requirements under paragraph
(b) of this section, but the notification
must occur before the performance test
deadline unless the initial force
majeure or a subsequent force majeure
event delays the notice, and in such
cases, the notification shall occur as
soon as practicable.
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(4) The owner or operator shall pro-
vide to the Administrator a written de-
scription of the force majeure event
and a rationale for attributing the
delay in testing beyond the regulatory
deadline to the force majeure; describe
the measures taken or to be taken to
minimize the delay; and identify a date
by which the owner or operator pro-
poses to conduct the performance test.
The performance test shall be con-
ducted as soon as practicable after the
force majeure occurs.

(5) The decision as to whether or not
to grant an extension to the perform-
ance test deadline is solely within the
discretion of the Administrator. The
Administrator will notify the owner or
operator in writing of approval or dis-
approval of the request for an exten-
sion as soon as practicable.

(6) Until an extension of the perform-
ance test deadline has been approved
by the Administrator under paragraphs
(a)(3), (a)(4), and (a)(b) of this section,
the owner or operator of the affected
facility remains strictly subject to the
requirements of this part.

(b) The Administrator may require
an owner or operator to test emissions
from the source at any other time
when the action is authorized by sec-
tion 114 of the Act.

(c) The owner or operator shall notify
the Administrator of the emission test
at least 30 days before the emission
test to allow the Administrator the op-
portunity to have an observer present
during the test.

(d) If required to do emission testing,
the owner or operator of each new
source and, at the request of the Ad-
ministrator, the owner or operator of
each existing source shall provide
emission testing facilities as follows:

(1) Sampling ports adequate for test
methods applicable to each source.

(2) Safe sampling platform(s).

(3) Safe access to sampling plat-
form(s).

(4) Utilities for sampling and testing
equipment.

(5) Any other facilities that the Ad-
ministrator needs to safely and prop-
erly test a source.

(e) Each emission test shall be con-
ducted under such conditions as the
Administrator shall specify based on
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