
231 

Bureau of Land Management, Interior § 2801.5 

SOURCE: 70 FR 21058, Apr. 22, 2005, unless 
otherwise noted. 

Subpart 2801—General 
information 

§ 2801.2 What is the objective of BLM’s 
right-of-way program? 

It is BLM’s objective to grant rights- 
of-way under the regulations in this 
part to any qualified individual, busi-
ness, or government entity and to di-
rect and control the use of rights-of- 
way on public lands in a manner that: 

(a) Protects the natural resources as-
sociated with public lands and adjacent 
lands, whether private or administered 
by a government entity; 

(b) Prevents unnecessary or undue 
degradation to public lands; 

(c) Promotes the use of rights-of-way 
in common considering engineering 
and technological compatibility, na-
tional security, and land use plans; and 

(d) Coordinates, to the fullest extent 
possible, all BLM actions under the 
regulations in this part with state and 
local governments, interested individ-
uals, and appropriate quasi-public enti-
ties. 

§ 2801.5 What acronyms and terms are 
used in the regulations in this part? 

(a) Acronyms. As used in this part: 
ALJ means Administrative Law 

Judge. 
BLM means the Bureau of Land Man-

agement. 
CERCLA means the Comprehensive 

Environmental Response Compensation 
and Liability Act (42 U.S.C. 9601 et 
seq.). 

EA means environmental assessment. 
EIS means environmental impact 

statement. 
IBLA means the Department of the 

Interior, Board of Land Appeals. 
IPD-GDP means the Implicit Price 

Deflator, Gross Domestic Product, as 
published in the most recent edition of 
the Survey of Current Business of the 
Department of Commerce, Bureau of 
Economic Analysis. 

NEPA means the National Environ-
mental Policy Act of 1969 (42 U.S.C. 
4321 et seq.). 

RMA means the Ranally Metro Area 
Population Ranking as published in the 
most recent edition of the Rand 

McNally Commercial Atlas and Mar-
keting Guide. 

(b) Terms. As used in this part, the 
term: 

Act means the Federal Land Policy 
and Management Act of 1976 (43 U.S.C. 
1701 et seq.). 

Actual costs means the financial 
measure of resources the Federal gov-
ernment expends or uses in processing 
a right-of-way application or in moni-
toring the construction, operation, and 
termination of a facility authorized by 
a grant or permit. Actual costs in-
cludes both direct and indirect costs, 
exclusive of management overhead 
costs. 

Base rent means the dollar amount 
required from a grant or lease holder 
on BLM managed lands based on the 
communication use with the highest 
value in the associated facility or fa-
cilities, as calculated according to the 
communication use rent schedule. If a 
facility manager’s or facility owner’s 
scheduled rent is equal to the highest 
rent charged a tenant in the facility or 
facilities, then the facility manager’s 
or facility owner’s use determines the 
dollar amount of the base rent. Other-
wise, the facility owner’s, facility man-
ager’s, customer’s, or tenant’s use with 
the highest value, and which is not 
otherwise excluded from rent, deter-
mines the base rent. 

Casual use means activities ordi-
narily resulting in no or negligible dis-
turbance of the public lands, resources, 
or improvements. Examples of casual 
use include: Surveying, marking routes, 
and collecting data to use to prepare 
grant applications. 

Commercial purpose or activity refers 
to the circumstance where a holder at-
tempts to produce a profit by allowing 
the use of its facilities by an additional 
party. BLM may assess an appropriate 
rent for such commercial activities. 
The holder’s use may not otherwise be 
subject to rent charges under BLM’s 
rental provisions. 

Communication use rent schedule is a 
schedule of rents for the following 
types of communication uses, including 
related technologies, located in a facil-
ity associated with a particular grant 
or lease. All use categories include an-
cillary communications equipment, 
such as internal microwave or internal 
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one-or two-way radio, that are directly 
related to operating, maintaining, and 
monitoring the primary uses listed 
below. The Federal Communications 
Commission (FCC) may or may not li-
cense the primary uses. The type of use 
and community served, identified on an 
FCC license, if one has been issued, do 
not supersede either the definitions in 
this subpart or the procedures in 
§ 2806.30 of this part for calculating rent 
for communication facilities and uses 
located on public land: 

(1) Television broadcast means a use 
that broadcasts UHF and VHF audio 
and video signals for general public re-
ception. This category does not include 
low-power television (LPTV) or re-
broadcast devices, such as translators, 
or transmitting devices, such as micro-
wave relays serving broadcast trans-
lators; 

(2) AM and FM radio broadcast means 
a use that broadcasts amplitude modu-
lation (AM) or frequency modulation 
(FM) audio signals for general public 
reception. This category does not in-
clude low-power FM radio; rebroadcast 
devices, such as translators; or boost-
ers or microwave relays serving broad-
cast translators; 

(3) Cable television means a use that 
transmits video programming to mul-
tiple subscribers in a community over 
a wired or wireless network. This cat-
egory does not include rebroadcast de-
vices that retransmit television signals 
of one or more television broadcast sta-
tions, or personal or internal antenna 
systems, such as private systems serv-
ing hotels and residences; 

(4) Broadcast translator, low-power tel-
evision, and low-power FM radio means a 
use of translators, LPTV, or low-power 
FM radio (LPFM). Translators receive 
a television or FM radio broadcast sig-
nal and rebroadcast it on a different 
channel or frequency for local recep-
tion. In some cases the translator re-
lays the true signal to an amplifier or 
another translator. LPTV and LPFM 
are broadcast translators that origi-
nate programming. This category also 
includes translators associated with 
public telecommunication services; 

(5) Commercial mobile radio service 
(CMRS)/facility manager means commer-
cial mobile radio uses that provide mo-
bile communication service to indi-

vidual customers. Examples of CMRS in-
clude: Community repeaters, trunked 
radio (specialized mobile radio), two- 
way radio voice dispatch, public 
switched network (telephone/data) 
interconnect service, microwave com-
munications link equipment, and other 
two-way voice and paging services. 
‘‘Facility Managers’’ are grant or lease 
holders that lease building, tower, and 
related facility space to a variety of 
tenants and customers as part of the 
holder’s business enterprise, but do not 
own or operate communication equip-
ment in the facility for their own uses; 

(6) Cellular telephone means a system 
of mobile or fixed communication de-
vices that use a combination of radio 
and telephone switching technology 
and provide public switched network 
services to fixed or mobile users, or 
both, within a defined geographic area. 
The system consists of one or more cell 
sites containing transmitting and re-
ceiving antennas, cellular base station 
radio, telephone equipment, or micro-
wave communications link equipment. 
Examples of cellular telephone include: 
Personal Communication Service, En-
hanced Specialized Mobile Radio, Im-
proved Mobile Telephone Service, Air- 
to-Ground, Offshore Radio Telephone 
Service, Cell Site Extenders, and Local 
Multipoint Distribution Service; 

(7) Private mobile radio service (PMRS) 
means uses supporting private mobile 
radio systems primarily for a single en-
tity for mobile internal communica-
tions. PMRS service is not sold and is 
exclusively limited to the user in sup-
port of business, community activities, 
or other organizational communication 
needs. Examples of PMRS include: Pri-
vate local radio dispatch, private pag-
ing services, and ancillary microwave 
communications equipment for con-
trolling mobile facilities; 

(8) Microwave means communication 
uses that: 

(i) Provide long-line intrastate and 
interstate public telephone, television, 
and data transmissions; or 

(ii) Support the primary business of 
pipeline and power companies, rail-
roads, land resource management com-
panies, or wireless internet service pro-
vider (ISP) companies; and 

(9) Other communication uses means 
private communication uses, such as 
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amateur radio, personal/private re-
ceive-only antennas, natural resource 
and environmental monitoring equip-
ment, and other small, low-power de-
vices used to monitor or control re-
mote activities; 

Customer means an occupant who is 
paying a facility manager, facility 
owner, or tenant for using all or any 
part of the space in the facility, or for 
communication services, and is not 
selling communication services or 
broadcasting to others. We consider 
persons or entities benefitting from 
private or internal communication 
uses located in a holder’s facility as 
customers for purposes of calculating 
rent. Customer uses are not included in 
calculating the amount of rent owed by 
a facility owner, facility manager, or 
tenant, except as noted in 
§§ 2806.34(b)(4) and 2806.42 of this part. 
Examples of customers include: Users of 
PMRS, users in the microwave cat-
egory when the microwave use is lim-
ited to internal communications, and 
all users in the category of ‘‘Other 
communication uses’’ (see paragraph 
(a) of the definition of Communication 
Use Rent Schedule in this section). 

Designated right-of-way corridor means 
a parcel of land with specific bound-
aries identified by law, Secretarial 
order, the land-use planning process, or 
other management decision, as being a 
preferred location for existing and fu-
ture rights-of-way and facilities. The 
corridor may be suitable to accommo-
date more than one type of right-of- 
way use or facility or one or more 
right-of-way uses or facilities which 
are similar, identical, or compatible. 

Discharge has the meaning found at 
33 U.S.C. 1321(a)(2) of the Clean Water 
Act. 

Facility means an improvement or 
structure, whether existing or planned, 
that is or would be owned and con-
trolled by the grant or lease holder 
within a right-of-way. For purposes of 
communication site rights-of-way or 
uses, facility means the building, 
tower, and related incidental struc-
tures or improvements authorized 
under the terms of the grant or lease. 

Facility manager means a person or 
entity that leases space in a facility to 
communication users and: 

(1) Holds a communication use grant 
or lease; 

(2) Owns a communications facility 
on lands covered by that grant or lease; 
and 

(3) Does not own or operate commu-
nications equipment in the facility for 
personal or commercial purposes. 

Facility owner means a person or enti-
ty that may or may not lease space in 
a facility to communication users and: 

(1) Holds a communication use grant 
or lease; 

(2) Owns a communications facility 
on lands covered by that grant or lease; 
and 

(3) Owns and operates his or her own 
communications equipment in the fa-
cility for personal or commercial pur-
poses. 

Grant means any authorization or in-
strument (e.g., easement, lease, li-
cense, or permit) BLM issues under 
Title V of the Federal Land Policy and 
Management Act, 43 U.S.C. 1761 et seq., 
and those authorizations and instru-
ments BLM and its predecessors issued 
for like purposes before October 21, 
1976, under then existing statutory au-
thority. It does not include authoriza-
tions issued under the Mineral Leasing 
Act (30 U.S.C. 185). 

Hazardous material means: 
(1) Any substance or material defined 

as hazardous, a pollutant, or a con-
taminant under CERCLA at 42 U.S.C. 
9601(14) and (33); 

(2) Any regulated substance con-
tained in or released from underground 
storage tanks, as defined by the Re-
source Conservation and Recovery Act 
at 42 U.S.C. 6991; 

(3) Oil, as defined by the Clean Water 
Act at 33 U.S.C. 1321(a) and the Oil Pol-
lution Act at 33 U.S.C. 2701(23); or 

(4) Other substances applicable Fed-
eral, state, tribal, or local law define 
and regulate as ‘‘hazardous.’’ 

Holder means any entity with a BLM 
right-of-way authorization. 

Management overhead costs means 
Federal expenditures associated with 
BLM’s directorate, including all BLM 
State Directors and the entire Wash-
ington Office staff, except where a 
State Director or Washington Office 
staff member is required to perform 
work on a specific right-of-way case. 
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Monetary value of the rights and privi-
leges you seek means the objective value 
of the right-of-way or what the right- 
of-way grant is worth in financial 
terms to the applicant. 

Monitoring means those actions the 
Federal government performs to ensure 
compliance with the terms, conditions, 
and stipulations of a grant. 

(1) For Monitoring Categories 1 
through 4, the actions include inspect-
ing construction, operation, mainte-
nance, and termination of permanent 
or temporary facilities and protection 
and rehabilitation activities until the 
holder completes rehabilitation of the 
right-of-way and BLM approves it; 

(2) For Monitoring Category 5 (Mas-
ter Agreements), those actions agreed 
to in the Master Agreement; and 

(3) For Monitoring Category 6, those 
actions agreed to between BLM and the 
applicant before BLM issues the grant. 

Public lands means any land and in-
terest in land owned by the United 
States within the several states and 
administered by the Secretary of the 
Interior through BLM without regard 
to how the United States acquired own-
ership, except lands: 

(1) Located on the Outer Continental 
Shelf; and 

(2) Held for the benefit of Indians, 
Aleuts, and Eskimos. 

Reasonable costs has the meaning 
found at section 304(b) of the Act. 

Release has the meaning found at 42 
U.S.C. 9601(22) of CERCLA. 

Right-of-way means the public lands 
BLM authorizes a holder to use or oc-
cupy under a grant. 

Site means an area, such as a moun-
taintop, where a holder locates one or 
more communication or other right-of- 
way facilities. 

Substantial deviation means a change 
in the authorized location or use which 
requires: 

(1) Construction or use outside the 
boundaries of the right-of-way; or 

(2) Any change from, or modification 
of, the authorized use. Examples of sub-
stantial deviation include: Adding equip-
ment, overhead or underground lines, 
pipelines, structures, or other facilities 
not included in the original grant. 

Tenant means an occupant who is 
paying a facility manager, facility 
owner, or other entity for occupying 

and using all or any part of a facility. 
A tenant operates communication 
equipment in the facility for profit by 
broadcasting to others or selling com-
munication services. For purposes of 
calculating the amount of rent that 
BLM charges, a tenant’s use does not 
include: 

(1) Private mobile radio or internal 
microwave use that is not being sold; 
or 

(2) A use in the category of ‘‘Other 
Communication Uses’’ (see paragraph 
(a) of the definition of Communication 
Use Rent Schedule in this section). 

Third party means any person or enti-
ty other than BLM, the applicant, or 
the holder of a right-of-way authoriza-
tion. 

Tramway means a system for car-
rying passengers, logs, or other mate-
rial using traveling carriages or cars 
suspended from an overhead cable or 
cables supported by a series of towers, 
hangers, tailhold anchors, guyline 
trees, etc. 

Transportation and utility corridor 
means a parcel of land, without fixed 
limits or boundaries, that holders use 
as the location for one or more trans-
portation or utility rights-of-way. 

Zone means one of eight geographic 
groupings necessary for linear right-of- 
way rent assessment purposes, cov-
ering all lands in the contiguous 
United States. 

§ 2801.6 Scope. 
(a) What do these regulations apply to? 

The regulations in this part apply to: 
(1) Grants for necessary transpor-

tation or other systems and facilities 
which are in the public interest and 
which require the use of public lands 
for the purposes identified in 43 U.S.C. 
1761, and administering, amending, as-
signing, renewing, and terminating 
them; 

(2) Grants to Federal departments or 
agencies for transporting by pipeline 
and related facilities oil, natural gas, 
synthetic liquid or gaseous fuels, and 
any refined products produced from 
them; and 

(3) Grants issued on or before October 
21, 1976, under then existing statutory 
authority, unless application of these 
regulations would diminish or reduce 
any rights conferred by the original 

VerDate Nov<24>2008 10:57 Dec 15, 2009 Jkt 217185 PO 00000 Frm 00244 Fmt 8010 Sfmt 8010 Y:\SGML\217185.XXX 217185w
w

oo
ds

2 
on

 D
S

K
1D

X
X

6B
1P

R
O

D
 w

ith
 C

F
R



235 

Bureau of Land Management, Interior § 2801.10 

grant or the statute under which it was 
issued. Where there would be a dimin-
ishment or reduction in any right, the 
grant or statute applies. 

(b) What don’t these regulations apply 
to? The regulations in this part do not 
apply to: 

(1) Federal Aid Highways, for which 
Federal Highway Administration pro-
cedures apply; 

(2) Roads constructed or used accord-
ing to reciprocal and cost share road 
use agreement under subpart 2812 of 
this chapter; 

(3) Lands within designated wilder-
ness areas, although BLM may author-
ize some uses under parts 2920 and 6300 
of this chapter; 

(4) Grants to holders other than Fed-
eral departments or agencies for trans-
porting by pipeline and related facili-
ties oil, natural gas, synthetic liquid or 
gaseous fuels, or any refined product 
produced from them (see part 2880 of 
this chapter); 

(5) Public highways constructed 
under the authority of Revised Statute 
(R.S.) 2477 (43 U.S.C. 932, repealed Octo-
ber 21, 1976); 

(6) Reservoirs, canals, and ditches 
constructed under the authority of 
R.S. 2339 and R.S. 2340 (43 U.S.C. 661, re-
pealed in part, October 21, 1976); or 

(7)(i) Any project or portion of a 
project that, prior to October 24, 1992, 
was licensed under, or granted an ex-
emption from, part I of the Federal 
Power Act (FPA) (16 U.S.C. 791a et seq.) 
which: 

(A) Is located on lands subject to a 
reservation under section 24 (16 U.S.C. 
818) of the FPA; 

(B) Did not receive a grant under 
Title V of the Federal Land Policy and 
Management Act (FLPMA) before Oc-
tober 24, 1992; and 

(C) Includes continued operation of 
such project (license renewal) under 
section 15 (16 U.S.C. 808) of the FPA; 

(ii) Paragraph (b)(7)(i) of this section 
does not apply to any additional public 
lands the project uses that are not sub-
ject to the reservation in paragraph 
(b)(7)(i)(A) of this section. 

§ 2801.8 Severability. 
If a court holds any provisions of the 

regulations in this part or their appli-
cability to any person or cir-

cumstances invalid, the remainder of 
these rules and their applicability to 
other people or circumstances will not 
be affected. 

§ 2801.9 When do I need a grant? 
(a) You must have a grant under this 

part when you plan to use public lands 
for systems or facilities over, under, 
on, or through public lands. These in-
clude, but are not limited to: 

(1) Reservoirs, canals, ditches, 
flumes, laterals, pipelines, tunnels, and 
other systems which impound, store, 
transport, or distribute water; 

(2) Pipelines and other systems for 
transporting or distributing liquids and 
gases, other than water and other than 
oil, natural gas, synthetic liquid or 
gaseous fuels, or any refined products 
from them, or for storage and terminal 
facilities used in connection with 
them; 

(3) Pipelines, slurry and emulsion 
systems, and conveyor belts for trans-
porting and distributing solid mate-
rials and facilities for storing such ma-
terials in connection with them; 

(4) Systems for generating, transmit-
ting, and distributing electricity; 

(5) Systems for transmitting or re-
ceiving electronic signals and other 
means of communication; 

(6) Transportation systems, such as 
roads, trails, highways, railroads, ca-
nals, tunnels, tramways, airways, and 
livestock driveways; and 

(7) Such other necessary transpor-
tation or other systems or facilities 
which are in the public interest and 
which require rights-of-way. 

(b) If you apply for a right-of-way 
grant for generating, transmitting, and 
distributing electricity, you must also 
comply with the applicable require-
ments of the Federal Energy Regu-
latory Commission under the Federal 
Power Act of 1935, 16 U.S.C. 791a et seq., 
and 18 CFR chapter I. 

(c) See part 2880 of this chapter for 
information about authorizations BLM 
issues under the Mineral Leasing Act 
for transporting oil and gas resources. 

§ 2801.10 How do I appeal a BLM deci-
sion issued under the regulations in 
this part? 

(a) You may appeal a BLM decision 
issued under the regulations in this 
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part in accordance with part 4 of this 
title. 

(b) All BLM decisions under this part 
remain in effect pending appeal unless 
the Secretary of the Interior rules oth-
erwise, or as noted in this part. You 
may petition for a stay of a BLM deci-
sion under this part with the Office of 
Hearings and Appeals, Department of 
the Interior. Unless otherwise noted in 
this part, BLM will take no action on 
your application while your appeal is 
pending. 

Subpart 2802—Lands Available for 
FLPMA Grants 

§ 2802.10 What lands are available for 
grants? 

(a) In its discretion, BLM may grant 
rights-of-way on any lands under its ju-
risdiction except when: 

(1) A statute, regulation, or public 
land order specifically excludes rights- 
of-way; 

(2) The lands are specifically seg-
regated or withdrawn from right-of- 
way uses; or 

(3) BLM identifies areas in its land 
use plans or in the analysis of an appli-
cation as inappropriate for right-of- 
way uses. 

(b) BLM may require common use of 
a right-of-way and may require, to the 
extent practical, location of new 
rights-of-way within existing or des-
ignated right-of-way corridors (see 
§ 2802.11 of this subpart). Safety and 
other considerations may limit the ex-
tent to which you may share a right-of- 
way. BLM will designate right-of-way 
corridors through land use plan deci-
sions. 

(c) You should contact the BLM of-
fice nearest the lands you seek to use 
to: 

(1) Determine whether or not the 
land you want to use is available for 
that use; and 

(2) Begin discussions about any appli-
cation you may need to file. 

§ 2802.11 How does BLM designate cor-
ridors? 

(a) BLM may determine the locations 
and boundaries of right-of-way cor-
ridors during the land-use planning 
process described in part 1600 of this 
chapter. During this process BLM co-

ordinates with other Federal agencies, 
state, local, and tribal governments, 
and the public to identify resource-re-
lated issues, concerns, and needs. The 
process results in a resource manage-
ment plan or plan amendment, which 
addresses to what extent you may use 
public lands and resources for specific 
purposes. 

(b) When determining which lands 
may be suitable for right-of-way cor-
ridors, the factors BLM considers in-
clude, but are not limited to, the fol-
lowing: 

(1) Federal, state, and local land use 
plans, and applicable Federal, state, 
local, and tribal laws; 

(2) Environmental impacts on cul-
tural resources and natural resources, 
including air, water, soil, fish, wildlife, 
and vegetation; 

(3) Physical effects and constraints 
on corridor placement due to geology, 
hydrology, meteorology, soil, or land 
forms; 

(4) Costs of construction, operation, 
and maintenance and costs of modi-
fying or relocating existing facilities in 
a proposed right-of-way corridor (i.e., 
the economic efficiency of placing a 
right-of-way within a proposed cor-
ridor); 

(5) Risks to national security; 
(6) Potential health and safety haz-

ards imposed on the public by facilities 
or activities located within the pro-
posed right-of-way corridor; 

(7) Social and economic impacts of 
the right-of-way corridor on public 
land users, adjacent landowners, and 
other groups or individuals; 

(8) Transportation and utility cor-
ridor studies previously developed by 
user groups; and 

(9) Engineering and technological 
compatibility of proposed and existing 
facilities. 

(c) BLM may designate any transpor-
tation and utility corridor existing 
prior to October 21, 1976, as a transpor-
tation and utility corridor without fur-
ther review. 

(d) The resource management plan or 
plan amendment may also identify 
areas where BLM will not allow right- 
of-way corridors for environmental, 
safety, or other reasons. 
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