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or be required to be refunded with in-
terest thereon, as determined appro-
priate by CCC.

(b) A scheme or device includes, but
is not limited to, coercion, fraud, mis-
representation, depriving any other
person or entity of payments for ease-
ments for the purpose of obtaining a
payment to which a person would oth-
erwise not be entitled.
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Subpart A—Restrictions and Cri-
teria for Export Credit Guar-
antee Programs

§1493.1 General statement.

This subpart sets forth the restric-
tions which apply to the use of credit
guarantees under the Commodity Cred-
it Corporation (CCC) Export Credit
Guarantee Program (GSM-102) and the
Intermediate Credit Guarantee Pro-
gram (GSM-103) and the criteria con-
sidered by CCC in determining the an-
nual allocations of credit guarantees to
be made available with respect to each
participating country. This subpart
also sets forth the criteria considered
by CCC in the review and approval of
proposed allocation levels for GSM-102
and/or GSM-103 credit guarantees
which may be made available in con-
nection with export sales of specific
U.S. agricultural commodities to these
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countries. These restrictions and cri-
teria are interrelated and will be ap-
plied and considered together in the
process of determining which sales op-
portunities under GSM-102 or GSM-103
will best meet the purposes of the pro-
grams.

§1493.2 Purposes of programs.

CCC may use export credit guaran-
tees:

(a) To increase exports of U.S. agri-
cultural commodities;

(b) To compete against foreign agri-
cultural exports;

(c) To assist countries, particularly
developing countries, in meeting their
food and fiber needs; and

(d) For such other purposes as the
Secretary of Agriculture determines
appropriate, consistent with the provi-
sions of §1493.6.

§1493.3 Restrictions on programs and
cargo preference statement.

(a) Restrictions on use of credit guaran-
tees. (1) Export credit guarantees au-
thorized under these regulations shall
not be used for foreign aid, foreign pol-
icy, or debt rescheduling purposes.

(2) CCC shall not make credit guaran-
tees available in connection with sales
of agricultural commodities to any
country that the Secretary determines
cannot adequately service the debt as-
sociated with such sales.

(b) Cargo preference laws. The provi-
sions of the cargo preference laws shall
not apply to export sales with respect
to which credit is guaranteed under
these programs.

§1493.4 Criteria for country alloca-
tions.

The criteria considered by CCC in re-
viewing proposals for country alloca-
tions under the GSM-102 or GSM-103
programs, will include, but not be lim-
ited to, the following:

(a) Potential benefits that the exten-
sion of export credit guarantees would
provide for the development, expansion
or maintenance of the market for par-
ticular U.S. agricultural commodities
in the importing country;

(b) Financial and economic ability of
the importing country to adequately
service CCC guaranteed debt;

§1493.6

(c) Financial status of participating
banks in the importing country as it
would affect their ability to adequately
service CCC guaranteed debt;

(d) Political stability of the import-
ing country as it would affect its abil-
ity to adequately service CCC guaran-
teed debt; and

(e) Current status of debt either owed
by the importing country to CCC or to
lenders protected by CCC’s guarantees.

§1493.5 Criteria for agricultural com-
modity allocations.

The criteria considered by CCC in re-
viewing proposals for specific U.S.
commodity allocations within a spe-
cific country allocation will include,
but not be limited to, the following:

(a) Potential benefits that the exten-
sion of export credit guarantees would
provide for the development, expansion
or maintenance of the market in the
importing country for the particular
U.S. agricultural commodity under
consideration;

(b) The best use to be made of the ex-
port credit guarantees in assisting the
importing country in meeting its par-
ticular needs for food and fiber, as may
be determined through consultations
with private buyers and/or representa-
tives of the government of the import-
ing country;

(c) Evaluation, in terms of program
purposes, of the relative benefits of
providing payment guarantee coverage
for sales of the U.S. agricultural com-
modity under consideration compared
to providing coverage for sales of other
U.S. agricultural commodities; and

(d) Evaluation of the near and long
term potential for sales on a cash basis
of the U.S. commodity under consider-
ation.

§1493.6 Additional required deter-
minations for GSM-103.

Notwithstanding any other provision
under this part, CCC shall not guar-
antee under the GSM-103 program the
repayment of credit made available to
finance an export sale unless the Sec-
retary of Agriculture determines that
such sale will:

(a) Develop, expand or maintain the
importing country as a foreign market,
on a long-term basis, for the commer-
cial sale and export of U.S. agricultural
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commodities, without displacing nor-
mal commercial sales;

(b) Improve the capability of the im-
porting country to purchase or use, on
a long-term basis, U.S. agricultural
commodities; or

(c) Otherwise promote the export of
U.S. agricultural commodities.

Subpart B—CCC Export Credit
Guarantee Program (GSM-
102) and CCC Intermediate
Export Credit Guarantee Pro-
gram (GSM-103) Operations

§1493.10 General statement.

(a) Overview. (1) This subpart con-
tains the regulations governing the op-
erations of the Export Credit Guar-
antee Program (GSM-102) and the In-
termediate Credit Guarantee Program
(GSM-103). The GSM-102 and GSM-103
programs of the Commodity Credit
Corporation (CCC) were developed to
expand U.S. agricultural exports by
making available export credit guaran-
tees to encourage U.S. private sector
financing of foreign purchases of U.S.
agricultural commodities on credit
terms. Under GSM-102, credit guaran-
tees are issued for terms of up to three
years. Under GSM-103, credit guaran-
tees are issued for terms of from three
to ten years.

(2) The programs operate in cases
where credit is necessary to increase or
maintain U.S. exports to a foreign mar-
ket and where private U.S. financial in-
stitutions would be unwilling to pro-
vide financing without CCC’s guar-
antee. The programs are operated in a
manner intended not to interfere with
markets for cash sales. The programs
are targeted toward those countries
where the guarantees are necessary to
secure financing of the exports but
which have sufficient financial
strength so that foreign exchange will
be available for scheduled payments. In
providing this credit guarantee facil-
ity, CCC seeks to expand market oppor-
tunities for U.S. agricultural exporters
and assist long-term market develop-
ment for U.S. agricultural commod-
ities.

(3) The credit facility created by
these programs is the CCC payment
guarantee. The payment guarantee is
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an agreement by CCC to pay the ex-
porter, or the U.S. financial institution
that may take assignment of the ex-
porter’s right to proceeds, specified
amounts of principal and interest due
from, but not paid by, the foreign bank
issuing an irrevocable letter of credit
in connection with the export sale to
which CCC’s guarantee coverage per-
tains. By approving an exporter’s appli-
cation for a payment guarantee, CCC
encourages private sector, rather than
governmental, financing and incurs a
substantial portion of the risk of de-
fault by the foreign bank. CCC assumes
this risk, in order to be able to operate
the programs for the purposes specified
in §1493.2.

(b) Credit facility mechanism. Typi-
cally, in export sales of U.S. agricul-
tural commodities, payment by the im-
porter is made under an irrevocable
letter of credit. For the purpose of the
GSM-102 and GSM-103 programs, CCC
will consider applications for payment
guarantees only in connection with ex-
port sales of U.S. agricultural commod-
ities where the payment for the agri-
cultural commodities will be made in
one of the two following ways:

(1) An irrevocable foreign bank letter
of credit, issued in favor of the ex-
porter, specifically stating the deferred
payment terms under which the foreign
bank is obligated to make payments in
U.S. dollars as such payments become
due; or

(2) An irrevocable foreign bank letter
of credit, issued in favor of the ex-
porter, that is supported by a related
obligation specifically stating the de-
ferred payment terms under which the
foreign bank is obligated to make pay-
ment to the exporter, or the exporter’s
assignee, in U.S. dollars as such pay-
ments become due. The exporter may
assign the right to proceeds under the
letter of credit or related obligation to
a U.S. bank or other financial institu-
tion so that the exporter may realize
the proceeds of the sale prior to the de-
ferred payment date(s) as set forth in
the irrevocable foreign bank letter of
credit or its related obligation. The
GSM-102 and GSM-103 programs are de-
signed to protect the exporter or the
exporter’s assignee against those losses
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specified in the payment guarantee re-
sulting from defaults, whether for com-
mercial or noncommercial reasons, by
the foreign bank obligated under the
letter of credit or related obligation.

(c) Program administration. The GSM-
102 and GSM-103 programs will be ad-
ministered pursuant to this part and
any Program Announcements and No-
tices to Participants issued by CCC
pursuant to, and not inconsistent with,
this part. These programs are under
the general administrative responsi-
bility of the General Sales Manager
(GSM), Foreign Agricultural Service
(FAS/USDA). The review and payment
of claims for loss will be administered
by the Office of the Controller, CCC. In-
formation regarding specific points of
contact for the public, including
names, addresses, and telephone and
facsimile numbers of particular USDA
or CCC offices, will be announced by a
public press release (see §1493.20(c),
“Contacts P/R”’).

(d) Country allocations and program
announcements. From time to time,
CCC will issue a Program Announce-
ment to announce a GSM-102 and/or
GSM-103 program allocation for a spe-
cific country. The Program Announce-
ment for a country allocation will des-
ignate specific allocations for U.S. ag-
ricultural commodities or products
thereof. Exporters may negotiate ex-
port sales to buyers in that country for
one of the commodities specified in the
Program Announcement and seek pay-
ment guarantee coverage within the
dollar amounts of specified coverage
for that commodity. The Program An-
nouncement will contain a requirement
that the exporter’s sales contract con-
tain a shipping deadline within the ap-
plicable program year. The final date
for a contractual shipping deadline will
be stated in the Program Announce-
ment. Program Announcements may
also contain a specified ‘‘undesig-
nated’ or ‘“‘unallocated’” dollar amount
for the purpose that if dollar amounts
specified for a specific commodity for a
country become fully used, an addi-
tional allocation from the
“‘unallocated” or ‘“‘undesignated’ por-
tion of the total country allocation
may then be designated for a specific
commodity. Program Announcements
that include an ‘‘allocated’” or ‘‘undes-
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ignated’” dollar amount will contain
further information on the
“unallocated”” or ‘“‘undesignated’ por-
tion of the country allocation.

§1493.20 Definition of terms.

Terms set forth in this part, in CCC
Program Announcements and Notices
to Participants, and in any CCC-origi-
nated documents pertaining to the
GSM-102 and GSM-103 programs will
have the following meanings:

(a) Assignee. A financial institution
in the United States which, for ade-
quate consideration given, has ob-
tained the legal rights to receive the
payment of proceeds under the pay-
ment guarantee.

(b) CCC. The Commodity Credit Cor-
poration, an agency and instrumen-
tality of the United States within the
Department of Agriculture, authorized
pursuant to the Commodity Credit Cor-
poration Charter Act of 1948 (15 U.S.C.
714 et seq.), and subject to the general
supervision and direction of the Sec-
retary of Agriculture.

(c) Contacts P/R. A notice issued by
FAS/USDA by public press release
which contains specific names, address-
es, and telephone and facsimile num-
bers of contacts within FAS/USDA and
CCC for use by persons interested in
obtaining information concerning the
operations of the GSM-102 or GSM-103
program. The Contacts P/R also con-
tains details about where to submit in-
formation required to qualify for pro-
gram participation, to apply for pay-
ment guarantees, to request amend-
ments of payment guarantees, to sub-
mit evidence of export reports, and to
give notices of default and file claims
for loss.

(d) Date of export. One of the fol-
lowing dates, depending upon the
method of shipment: the on-board date
of an ocean bill of lading or the on-
board ocean carrier date of an inter-
modal bill of lading; the on-board date
of an airway bill; or, if exported by rail
or truck, the date of entry shown on an
entry certificate or similar document
issued and signed by an official of the
Government of the importing country.

(e) Date of sale. The earliest date on
which a contractual obligation exists
between the exporter, or an inter-
vening purchaser, if applicable, and the
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importer under which a firm dollar-
and-cent price for the sale of agricul-
tural commodities to the importer has
been established or a mechanism to es-
tablish such price has been agreed
upon.

(f) Discounts and allowances. Any con-
sideration provided directly or indi-
rectly, by or on behalf of the exporter
or an intervening purchaser, to the im-
porter in connection with a sale of an
agricultural commodity, above and be-
yond the commodity’s value, stated on
the appropriate FOB, FAS, CFR or CIF
basis. Discounts and allowances in-
clude, but are not limited to, the provi-
sion of additional goods, services or
benefits; the promise to provide addi-
tional goods, services or benefits in the
future; financial rebates; the assump-
tion of any financial or contractual ob-
ligations; the whole or partial release
of the importer from any financial or
contractual obligations; or settlements
made in favor of the importer for qual-
ity or weight.

(g) Eligible interest. The maximum
amount of interest, based on the inter-
est rate indicated in CCC’s payment
guarantee or any amendments to such
payment guarantee, which CCC agrees
to pay the exporter or the exporter’s
assignee in the event that CCC pays a
claim for loss. The maximum interest
rate stated in the payment guarantee,
when determined or adjusted by CCC,
will not exceed the average investment
rate of the most recent Treasury 52-
week bill auction in effect at that
time.

(h) Exported value. (1) Where CCC an-
nounces coverage on a FAS or FOB
basis and:

(i) Where the commodity is sold on a
FAS or FOB basis, the value, FAS or
FOB basis, U.S. point of export, of the
export sale, reduced by the value of
any discounts or allowances granted to
the importer in connection with such
sale; or

(ii) Where the commodity was sold on
a CFR or CIF basis, point of entry, the
value of the export sale, FAS or FOB,
point of export, is measured by the
CFR or CIF value of the agricultural
commodity less the cost of ocean
freight, as determined at the time of
application and, in the case of CIF
sales, less the cost of marine and war
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risk insurance, as determined at the
time of application, reduced by the
value of any discounts or allowances
granted to the importer in connection
with the sale of the commodity; or

(2) Where CCC announces coverage on
a CFR or CIF basis, and where the com-
modity is sold on a CFR or CIF basis,
point of entry, the total value of the
export sale, CFR or CIF basis, point of
entry, reduced by the value of any dis-
counts or allowances granted to the
importer in connection with the sale of
the commodity.

(3) When a CFR or CIF commodity
export sale involves the performance of
non-freight services to be performed
outside the United States (e.g., services
such as bagging bulk cargo) which are
not normally included in ocean freight
contracts, the value of such services
and any related materials not exported
from the U.S. with the commodity
must also be deducted from the CFR or
CIF sales price in determining the ex-
ported value.

(i) Exporter. A seller of U.S. agricul-
tural commodities or products thereof
that has qualified in accordance with
the provisions of §1493.30.

(J) FAS/USDA. The Foreign Agricul-
tural Service, U.S. Department of Agri-
culture.

(k) Foreign bank letter of credit. An ir-
revocable commercial letter of credit,
subject to the current revision of the
Uniform Customs and Practices for
Documentary Credits (International
Chamber of Commerce Publication No.
500, or latest revision), providing for
payment in U.S. dollars against stipu-
lated documents and issued in favor of
the exporter by a CCC-approved foreign
banking institution.

(I) GSM. The General Sales Manager,
FAS/USDA, acting in his capacity as
Vice President, CCC, or his designee.

(m) GSM-102. A CCC program, also re-
ferred to as the “Export Credit Guar-
antee Program,’” under which payment
guarantees are approved for a credit
period not exceeding 3 years from the
date(s) of export or from the date inter-
est begins to accrue, whichever is ear-
lier.

(n) GSM-103. A CCC program, also re-
ferred to as the ‘“‘Intermediate Export
Credit Guarantee Program,” under
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which payment guarantees are ap-
proved for a credit period no less than
3 years but not exceeding 10 years from
the date(s) of export or from the date
interest begins to accrue, whichever is
earlier.

(0) Guaranteed value. The maximum
amount, exclusive of interest, that CCC
agrees to pay the exporter or assignee
under CCC’s payment guarantee, as in-
dicated on the face of the payment
guarantee.

(p) Importer. A foreign buyer that en-
ters into a contract with an exporter,
or with an intervening purchaser, for
an export sale of agricultural commod-
ities to be shipped from the U.S. to the
foreign buyer.

(@) Incoterms. The following cus-
tomary terms, as defined by the Inter-
national Chamber of Commerce,
Incoterms (current revision):

(1) Free Alongside Ship (FAS),

(2) Free on Board (FOB),

(3) Cost and Freight (CFR, or alter-
natively, C&F, C and F, or CNF), and

(4) Cost Insurance and Freight (CIF).

(r) Intervening purchaser. A party that
agrees to purchase U.S. agricultural
commodities from an exporter and sell
the same agricultural commodities to
an importer.

(s) Late interest. Interest, in addition
to the interest due under the payment
guarantee, which CCC agrees to pay in
connection with a claim for loss, accru-
ing during the period beginning on the
first day after receipt of a claim which
CCC has determined to be in good order
and ending on the day on which pay-
ment is made on such claim for loss.

(t) Payment guarantee. An agreement
under which CCC, in consideration of a
fee paid, and in reliance upon the state-
ments and declarations of the exporter,
subject to the terms set forth in the
written guarantee, this subpart, and
any applicable Program Announce-
ments or Notices to Participants,
agrees to pay the exporter or the ex-
porter’s assignee in the event of a de-
fault by a foreign bank on its payment
obligation under the foreign bank let-
ter of credit issued in connection with
a guaranteed sale or under the foreign
bank’s related obligation.

(u) Notice to participants. A notice
issued by CCC by public press release
which serves one or more of the fol-

§1493.20

lowing functions: to remind partici-
pants of the requirements of the pro-
gram; to clarify the program require-
ments contained in these regulations
in a manner which is not inconsistent
with the regulations; to instruct ex-
porters to provide additional informa-
tion in applications for payment guar-
antees under specific country and/or
commodity allocations; and to supple-
ment the provisions of a payment guar-
antee, in a manner not inconsistent
with these regulations, before the ex-
porter’s application for such payment
guarantee is approved.

(v) Port value. (1) Where CCC an-
nounces coverage on a FAS or FOB
basis and:

(i) Where the commodity is sold on a
FAS or FOB basis, U.S. point of export,
the value, FAS or FOB basis, U.S.
point of export, of the export sale, in-
cluding the upward tolerance, if any, as
provided by the export sales contract,
reduced by the value of any discounts
or allowances granted to the importer
in connection with such sale; or

(ii) Where the commodity was sold on
a CFR or CIF basis, point of entry, the
value of the export sale, FAS or FOB,
point of export, including the upward
tolerance, if any, as provided by the ex-
port sales contract, is measured by the
CFR or CIF value of the agricultural
commodity less the value of ocean
freight and, in the case of CIF sales,
less the value of marine and war risk
insurance, reduced by the value of any
discounts or allowances granted to the
importer in connection with the sale of
the commodity; or

(2) Where CCC announces coverage on
a CFR or CIF basis and where the com-
modity was sold on CFR or CIF basis,
point of entry, the total value of the
export sale, CFR or CIF basis, point of
entry, including the upward tolerance,
if any, as provided by the export sales
contract, reduced by the value of any
discounts or allowances granted to the
importer in connection with the sale of
the commodity.

(3) When a CFR or CIF commodity
export sale involves the performance of
non-freight services to be performed
outside the United States (e.g., services
such as bagging bulk cargo), which are
not normally included in ocean freight
contracts, the value of such services
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and any related materials not exported
from the U.S. with the commodity
must also be deducted from the CFR or
CIF sales price in determining the port
value.

(w) Program announcement. An an-
nouncement issued by CCC which pro-
vides information on specific country
and commodity allocations and may
identify eligible agricultural commod-
ities and countries, length of credit pe-
riods which may be covered, specify
dollar limitations for CCC exposure in
particular countries, and include other
information and requirements.

(X) Related obligation. A contractual
commitment by the foreign bank
issuing the letter of credit in connec-
tion with an export sale to make pay-
ment(s) on principal amount(s), plus
any contractual interest, in U.S. dol-
lars, to a financial institution in the
United States on deferred payment
terms consistent with those permitted
under CCC’s credit guarantee pro-
grams. The U.S. financial institution is
entitled to such payments because it
has financed the obligation arising
under such letter of credit.

(y) United States or U.S. All of the 50
states, the District of Columbia, and
the territories and possessions of the
United States.

(z) U.S. agricultural commodity. (1) An
agricultural commodity or product en-
tirely produced in the United States; or

(2) A product of an agricultural com-
modity—

(i) 90 percent or more of the agricul-
tural components of which by weight,
excluding packaging and added water,
is entirely produced in the United
States; and

(if) That the Secretary determines to
be a high value agricultural product.
For purposes of this definition, fish en-
tirely produced in the United States in-
clude fish harvested by a documented
fishing vessel as defined in title 46,
United States Code, in waters that are
not waters (including the territorial
sea) of a foreign country.

(aa) USDA. United States Depart-
ment of Agriculture.

[59 FR 52876, Oct. 19, 1994, as amended at 62
FR 24561, May 6, 1997]
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§1493.30 Information required for pro-
gram participation.

Before CCC will accept an application
for a payment guarantee under either
the GSM-102 program or the GSM-103
program, the applicant must qualify
for participation in these programs.
Based upon the information submitted
by the applicant and other publicly
available sources, CCC will determine
whether the applicant is eligible for
participation in the programs.

(a) Submission of documentation. In
order to qualify for participation in the
GSM-102 and GSM-103 programs, an ap-
plicant must submit to CCC, at the ad-
dress specified in the Contacts P/R, the
following information:

(1) The address of the applicant’s
headquarters office and the name and
address of an agent in the U.S. for the
service of process;

(2) The legal form of doing business
of the applicant, e.g., sole proprietor-
ship, partnership, corporation, etc.

(3) The place of incorporation of the
applicant, if the applicant is a corpora-
tion;

(4) The name and U.S. address of the
office(s) of the applicant, and state-
ment indicating whether the applicant
is a U.S. domestic corporation, a for-
eign corporation or another foreign en-
tity. If the applicant has multiple of-
fices, the address included in the infor-
mation should be that which is perti-
nent to the particular GSM-102 or
GSM-103 export sale contemplated by
the applicant;

(5) A certified statement describing
the applicant’s participation, if any,
during the past three years in U.S.
Government programs, contracts or
agreements; and

(6) A certification that: “‘I certify, to
the best of my knowledge and belief,
that neither [name of applicant] nor
any of its principals has been debarred,
suspended, or proposed for debarment
from contracting with or participating
in programs administered by any U.S.
Government agency. [““Principals,” for
the purpose of this certification, means
officers; directors; owners of five per-
cent or more of stock; partners; and
persons having primary management
or supervisory responsibility within a
business entity (e.g., general manager,
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plant manager, head of a subsidiary di-
vision, or business segment, and simi-
lar positions).] | further agree that,
should any such debarment, suspen-
sion, or notice of proposed debarment
occur in the future, [name of applicant]
will immediately notify CCC.”

(b) Previous qualification. Any ex-
porter that has previously qualified
under this section may submit applica-
tions for GSM-102 or GSM-103 payment
guarantees. Each application must in-
clude the statement required by
§1493.40(a)(18) incorporating the certifi-
cations of §1493.50, including the cer-
tification in §1493.50(e) that the infor-
mation previously provided pursuant
to paragraph (a) of this section has not
changed. If the exporter is unable to
provide such certification, such ex-
porter must update the information re-
quired by paragraph (a) of this section
which has changed and certify that the
remainder of the information pre-
viously provided has not changed.

(c) Additional submissions. CCC will
promptly notify applicants that have
submitted information required by this
section whether they have qualified to
participate in the program. Any appli-
cant failing to qualify will be given an
opportunity to provide additional in-
formation for consideration by CCC.

(d) Ineligibility for program participa-
tion. An applicant may be ineligible to
participate in the GSM-102 or GSM-103
programs if:

(1) Such applicant is currently
debarred, suspended, or proposed for
debarment from contracting with or
participating in any program adminis-
tered by a U.S. Government agency; or

(2) Such applicant is controlled or
can be controlled, in whole or in part,
by any individuals or entities currently
debarred, suspended or proposed for de-
barment from contracting with or par-
ticipating in programs administered by
any U.S. Government agency.

§1493.40 Application
guarantee.

(a) A firm export sale must exist be-
fore an exporter may submit an appli-
cation for a payment guarantee. An ap-
plication for a payment guarantee may
be submitted in writing or may be
made by telephone, but, if made by
telephone, it must be confirmed in

for payment
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writing to the office specified in the
Contacts P/R. An application must
identify the name and address of the
exporter and include the following in-
formation:

(1) Name of the destination country.

(2) Name and address of the importer.

(3) Name and address of the inter-
vening purchaser, if any, and a state-
ment that the commodity will be
shipped directly to the importer in the
destination country.

(4) Date of sale.

(5) Exporter’s sale number.

(6) Delivery period as agreed between
the exporter and the importer.

(7) A full description of the com-
modity (including packaging, if any).

(8) Mean quantity, contract loading
tolerance and, if necessary, a request
for CCC to reserve coverage up to the
maximum quantity permitted by the
contract loading tolerance.

(9) Unit sales price of the commodity,
or a mechanism to establish the price,
as agreed between the exporter and the
importer. If the commodity was sold on
the basis of CFR or CIF, the actual (if
known at the time of application) or
estimated value of freight and, in the
case of sales made on a CIF basis, the
actual (if known at the time of applica-
tion) or estimated value of marine and
war risk insurance, must be specified.

(10) Description and value of dis-
counts and allowances, if any.

(11) Port value (includes upward load-
ing tolerance, if any).

(12) Guaranteed value.

(13) Guarantee fee.

(14) Name and location of the foreign
bank issuing the letter of credit.

(15) The term length for the credit
being extended and the intervals be-
tween principal payments for each
shipment to be made under the export
sale.

(16) A statement indicating whether
any portion of the export sale for
which the exporter is applying for a
payment guarantee is also being used
as the basis for an application for par-
ticipation in any of the following CCC
or USDA export programs: Export En-
hancement Program, Dairy Export In-
centive Program, Sunflowerseed Oil
Assistance Program, or Cottonseed Oil
Assistance Program. The number of
the Agreement assigned by USDA
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under one of these programs should be
included, as applicable.

(17) Other information as specified in
Notices to Participants, as applicable.

(18) The exporter’s statement, “All
Section 1493.50 Certifications Are Being
Made In This Application’” which, when
included in the application by the ex-
porter, will constitute a certification
that it is in compliance with all the re-
quirements set forth in §1493.50.

(b) An application for a payment
guarantee may be approved as sub-
mitted, approved with modifications
agreed to by the exporter, or rejected
by the GSM. In the event that the ap-
plication is approved, the GSM will
cause a payment guarantee to be issued
in favor of the exporter. Such payment
guarantee will become effective at the
time specified in §1493.60(b). If, based
upon a price review, the unit sales
price of the commodity does not fall
within the prevailing commercial mar-
ket level ranges, as determined by CCC,
the application will not be approved.

§1493.50 Certification requirements
for obtaining payment guarantee.

By providing the statement in
§1493.40(a)(18), the exporter is certi-
fying that the information provided in
the application is true and correct and,
further, that all requirements set forth
in this section have been or will be
met. The exporter will be required to
provide further explanation or docu-
mentation with regard to applications
that do not include this statement. The
exporter, in submitting an application
for a payment guarantee and providing
the statement set forth in
§1493.40(a)(18), certifies that:

(a) The agricultural commodity or
product to be exported under the pay-
ment guarantee is a U.S. agricultural
commodity as defined by §1493.20(z).

(b) There have not been and will not
be any corrupt payments or extra sales
services or other items extraneous to
the transaction provided, financed, or
guaranteed in connection with the
transaction, and that the transaction
complies with applicable United States
law;

(c) If the agricultural commodity is
vegetable oil or a vegetable oil prod-
uct, that none of the agricultural com-
modity or product has been or will be
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used as a basis for a claim of a refund,
as drawback, pursuant to section 313 of
the Tariff Act of 1930, 19 U.S.C. 1313, of
any duty, tax or fee imposed under
Federal law on an imported commodity
or product;

(d) No person or selling agency has
been employed or retained to solicit or
secure the payment guarantee, and
that there is no agreement or under-
standing for a commission, percentage,
brokerage, or contingent fee, except in
the case of bona fide employees or bona
fide established commercial or selling
agencies maintained by the exporter
for the purpose of securing business;
and

(e) The information provided pursu-
ant to §1493.30 has not changed, the ex-
porter still meets all of the qualifica-
tion requirements of §1493.30, and the
exporter will immediately notify CCC
if there is a change of circumstances
which would cause it to fail to meet
such requirements. If the exporter
breaches or violates these certifi-
cations with respect to a GSM-102 or
GSM-103 payment guarantee, CCC will
have the right, notwithstanding any
other rights provided under this sub-
part, to annul guarantee coverage for
any commodities not yet exported and/
or to proceed against the exporter.

[59 FR 52876, Oct. 19, 1994, as amended at 62
FR 24561, May 6, 1997]

§1493.60 Payment guarantee.

(a) CCC’s obligation. The payment
guarantee will provide that CCC agrees
to pay the exporter or the exporter’s
assignee an amount not to exceed the
guaranteed value, plus eligible inter-
est, in the event that the foreign bank
fails to pay under the foreign bank let-
ter of credit or the related obligation.
Payment by CCC will be in U.S. dol-
lars.

(b) Period of guarantee coverage. The
payment guarantee will apply to the
period beginning either on the date(s)
of export(s) or on the date when inter-
est begins to accrue, whichever is ear-
lier, and will continue during the cred-
it term specified in the payment guar-
antee or amendments thereto. How-
ever, the payment guarantee becomes
effective on the date(s) of export(s) of
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the agricultural commodities or prod-
ucts thereof specified in the exporter’s
application for a payment guarantee.

(c) Terms of the CCC payment guar-
antee. The terms of CCC’s coverage will
be set forth in the payment guarantee,
as approved by CCC, and will include
the provisions of this subpart, which
may be supplemented by any Program
Announcements and/or Notices to Par-
ticipants in effect at the time the pay-
ment guarantee is approved by CCC.

(d) Final date to export. The final date
to export shown on the payment guar-
antee will be one month, as determined
by CCC, after the contractual deadline
for shipping.

(e) Reserve coverage for loading toler-
ances. The exporter may apply for a
payment guarantee and, if coverage is
available, pay the guarantee fee, based
at least on, the amount of the lower
loading tolerance of the export sales
contract; however, the exporter may
also request that CCC reserve addi-
tional guarantee coverage to accommo-
date up to the amount of the upward
loading tolerance specified in the ex-
port sales contract. If such additional
guarantee coverage is available at the
time of application and CCC deter-
mines to make such reservation, it will
so indicate to the exporter. In the
event that the exporter ships a quan-
tity greater than the amount on which
the guarantee fee was paid (i.e., lower
loading tolerance), it may obtain the
additional coverage from CCC, up to
the amount of the upward loading tol-
erance, by filing for an amendment to
the payment guarantee, and by paying
the additional amount of fee applica-
ble. If such amendment to the payment
guarantee is not filed with CCC by the
exporter within 30 days after the date
of the last export against the sales con-
tract, CCC may determine not to re-
serve the coverage originally set aside
for the exporter.

() Ineligible exports. Commodities
with a date of export prior to the date
of receipt by CCC of the exporter’s tele-
phonic or written application for a pay-
ment guarantee, or with a date of ex-
port made after the final date for ex-
port shown on the payment guarantee
or any amendments thereof, are ineli-
gible for GSM-102 or GSM-103 guar-
antee coverage, except where it is de-

§1493.70

termined by the GSM to be in the best
interests of CCC to provide guarantee
coverage on such commodities.

(g) Foreign agricultural component.
CCC may approve payment guarantees
under this subpart only in connection
with sales of United States agricul-
tural commodities as defined iIn
§1493.20(z). CCC may not provide guar-
antee coverage under this subpart on
credit extended for the value of any
foreign agricultural component.

(h) Additional requirements. The pay-
ment guarantee may contain such ad-
ditional terms, conditions, and limita-
tions as deemed necessary or desirable
by the GSM. Such additional terms,
conditions or qualifications, as stated
in the payment guarantee are binding
on the exporter or the exporter’s as-
signee.

(i) Amendments. A request for an
amendment of a payment guarantee
may be submitted only by the exporter
(with the concurrence of the assignee,
if any). CCC will consider such a re-
quest only if the amendment sought is
consistent with this subpart and any
applicable Program Announcements
and Notices to Participants. Amend-
ments may include, but will not be lim-
ited to, a change in the credit period
and an extension of time to export.
Any amendment to the payment guar-
antee, particularly those that result in
an increase in CCC'’s liability under the
payment guarantee, may result in an
increase in the guarantee fee. (Tech-
nical corrections or corrections of a
clerical error which may be submitted
by the exporter or the exporter’s as-
signee are not viewed as amendments.)

§1493.70 Guarantee rates and fees.

(a) Guarantee fee rates. The payment
guarantee fee rates will be based upon
the length of the payment terms pro-
vided for in the export sale contract,
the degree of risk that CCC assumes, as
determined by CCC, and any other fac-
tors which CCC determines appropriate
for consideration. A current schedule
of the guarantee fee rates charged by
CCC under GSM-102 and GSM-103 will
be available upon request from the
FAS/USDA office specified in the Con-
tacts P/R.

(b) Calculation of fee. The guarantee
fee will be computed by multiplying
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the guaranteed value by the guarantee
fee rate.

(c) Payment of fee. The exporter shall
remit, with his written application, the
full amount of the guarantee fee. Ap-
plications will not be approved until
the guarantee fee has been received by
CCC. The exporter’s check for the guar-
antee fee shall be made payable to CCC
and mailed or delivered by courier to
the office specified in the Contacts P/R.

(d) Refunds of fee. Guarantee fees paid
in connection with approved applica-
tions will ordinarily not be refundable.
CCC’s approval of the application will
be final and refund of the guarantee fee
will not be made after approval unless
the GSM determines that such refund
will be in the best interest of CCC. If
the application for a payment guar-
antee is not approved or is approved
only for a part of the guarantee cov-
erage requested, a full or pro rata re-
fund of the fee remittance will be
made.

§1493.80 Evidence of export.

(a) Report of export. The exporter is
required to provide CCC an evidence of
export report for each shipment made
under the payment guarantee. This re-
port must include the following:

(1) Payment guarantee number

(2) Date of export

(3) Exporter’s sale number

(4) Exported value

(5) Quantity

(6) A full description of the com-
modity exported

(7) Unit sales price received for the
commodity exported and the basis
(e.g., FOB, CFR, CIF). Where the unit
sales price at export differs from the
unit sales price indicated in the export-
er’s application for a payment guar-
antee, the exporter is also required to
submit a statement explaining the rea-
son for the difference.

(8) Description and value of discounts
and allowances, if any.

(9) Number of the Agreement as-
signed by USDA under another pro-
gram if any portion of the export sale
was also approved for participation in
the following CCC or USDA export pro-
grams: Export Enhancement Program,
Dairy Export Incentive Program,
Sunflowerseed Oil Assistance Program,
or Cottonseed Oil Assistance Program.
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(10) The exporter’s statement, “All
§1493.90 Certifications Are Being Made
In This Evidence Of Export” which,
when included in the evidence of export
by the exporter, will constitute a cer-
tification that it is in compliance with
all the requirements set forth in
§1493.90.

(b) Time limit for submission of evidence
of export. The exporter must provide a
written report to the office specified in
the Contacts P/R within 60 calendar
days if the export was by rail or truck;
or 30 calendar days if the export was by
any other carrier. The time period for
filing a report of export will commence
upon each date of export of the com-
modity covered under a payment guar-
antee. If the evidence of export report
is not received by CCC within the time
period for filing, the payment guar-
antee will become null and void only if
and only to the extent that failure to
make timely filing resulted, or would
be likely to result, in:

(1) Significant financial
CCC;

(2) The undermining of an essential
regulatory purpose of the program;

(3) Obstruction of the fair adminis-
tration of the program; or

(4) A threat to the integrity of the
program. The time limit for submis-
sion of an evidence of export report
may be extended if such extension is
determined by the GSM to be in the
best interests of CCC.

(c) Export sales reporting. Exporters
may have a mandatory reporting re-
sponsibility under Section 602 of the
Agricultural Trade Act of 1978 (7 U.S.C.
5712), as amended by Section 1531 of the
Food, Agriculture, Conservation, and
Trade Act of 1990 for exports of wheat
and wheat flour, feed grains, oilseeds,

harm to

cotton, and other agricultural com-
modities and products thereof.
§1493.90 Certification requirements

for the evidence of export.

By providing the statement con-
tained in §1493.80(a)(10), the exporter is
certifying that the information pro-
vided in the evidence of export report
is true and correct and, further, that
all requirements set forth in this sec-
tion have been or will be met. The ex-
porter will be required to provide fur-
ther explanation or documentation
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with regard to reports that do not in-
clude this statement. If the exporter
breaches or violates these certifi-
cations with respect to a GSM-102 or
GSM-103 payment guarantee, CCC will
have the right, notwithstanding any
other rights provided under this sub-
part, to annul guarantee coverage for
any commodities not yet exported and/
or to proceed against the exporter. The
exporter, in submitting the evidence of
export and providing the statement set
forth in §1493.80(a)(10), certifies that:

(a) The agricultural commodity or
product exported under the payment
guarantee is a U.S. agricultural com-
modity as defined by §1493.20(z).

(b) Agricultural commodities of the
grade, quality and quantity called for
in the exporter’s sales contract with
the importer have been exported to the
country specified in the payment guar-
antee;

(c) A letter of credit has been opened
in favor of the exporter by the foreign
bank shown in the payment guarantee
to cover the port value of the com-
modity exported;

(d) There have not been and will not
be any corrupt payments or extra sales
services or other items extraneous to
the transaction provided, financed, or
guaranteed in connection with the
transaction, and that the transaction
complies with applicable United States
law; and

(e) The information provided pursu-
ant to §1493.30 has not changed, the ex-
porter still meets all of the qualifica-
tion requirements of §1493.30 and the
exporter will immediately notify CCC
if there is a change of circumstances
which would cause it to fail to meet
such requirements.

[59 FR 52876, Oct. 19, 1994, as amended at 62
FR 24561, May 6, 1997]

§1493.100 Proof of entry.

(a) Diversion. The diversion of com-
modities covered by a GSM-102 or
GSM-103 payment guarantee to a coun-
try other than that shown on the pay-
ment guarantee is prohibited, unless
expressly authorized by the GSM.

(b) Records of proof of entry. Exporters
must obtain and maintain records of an
official or customary commercial na-
ture and grant authorized USDA offi-
cials access to such documents or

§1493.110

records as may be necessary to dem-
onstrate the arrival of the agricultural
commodities exported in connection
with the GSM-102 or GSM-103 programs
in the country that was the intended
country of destination of such com-
modities. Records demonstrating proof
of entry must be in English or be ac-
companied by a certified or other
translation acceptable to CCC. Records
acceptable to meet this requirement
include an original certification of
entry signed by a duly authorized cus-
toms or port official of the importing
country, by the importer, by an agent
or representative of the vessel or
shipline which delivered the agricul-
tural commodity to the importing
country, or by a private surveyor in
the importing country, or other docu-
mentation deemed acceptable by the
GSM showing:

(1) That the agricultural commodity
entered the importing country;

(2) The identification of the export
carrier;

(3) The quantity of the agricultural
commodity;

(4) The kind, type, grade and/or class
of the agricultural commodity; and

(5) The date(s) and place(s) of unload-
ing of the agricultural commodity in
the importing country. [Records of
proof of entry need not be submitted
with a claim for loss, except as may be
provided in §1493.110(b)(4)(ii).]

§1493.110 Notice of default and claims
for loss.

(a) Notice of default. If the foreign
bank issuing the letter of credit fails to
make payment pursuant to the terms
of the foreign bank letter of credit or
related obligation, the exporter or the
exporter’s assignee must submit a no-
tice of default to CCC as soon as pos-
sible, but not later than 10 calendar
days after the date that payment was
due from the foreign bank (the due
date). A notice of default must be sub-
mitted in writing to the Treasurer,
CCC, at the address specified in the
Contacts P/R. If the exporter or the ex-
porter’s assignee fails to promptly no-
tify CCC of defaults in accordance with
this paragraph, CCC may make the
payment guarantee null and void with
respect to any payment(s) applicable to
such default. This time limit may be
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extended only under extraordinary cir-
cumstances and if such extension is de-
termined by the Controller, CCC, to be
in the best interests of CCC. The notice
of default must include:

(1) Payment guarantee number;

(2) Name of the country;

(3) Name of the defaulting bank;

(4) Due date;

(5) Total amount of the defaulted
payment due, indicating separately the
amounts for principal and interest;

(6) Date of foreign bank’s refusal to
pay, if applicable; and

(7) Reason for foreign bank’s refusal
to pay, if known.

(b) Filing a claim for loss. A claim for
a loss by the exporter or the exporter’s
assignee will not be paid if it is made
later than six months from the due
date of the defaulted payment. A claim
for loss must be submitted in writing
to the Treasurer, CCC, at the address
specified in the Contacts P/R. The
claim for loss must include the fol-
lowing information and documents:

(1) Payment guarantee number;

(2) A certification that the scheduled
payment has not been received;

(3) A certification of the amount of
accrued interest in default, the date in-
terest began to accrue, and the interest
rate on the foreign bank obligation ap-
plicable to the claim;

(4) A copy of each of the following
documents, with a cover document con-
taining a signed certification by the
exporter or the exporter’s assignee that
each page of each document is a true
and correct copy:

(1)(A) The foreign bank letter of cred-
it securing the export sale; and

(B) If applicable, the document(s) evi-
dencing the related obligation owed by
the foreign bank to the assignee finan-
cial institution which is related to the
foreign bank’s letter of credit issued in
favor of the exporter. Such related ob-
ligation must be demonstrated in one
of the following ways:

(1) The related obligation, including
a specific promise to pay on deferred
payment terms, may be contained in
the letter of credit as a special instruc-
tion from the issuing bank directly to
the U.S. financial institution to refi-
nance the amounts paid by the U.S. fi-
nancial institution for obligations fi-
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nanced according to the tenor of the
letter of credit; or

(2) The related obligation may be me-
morialized in a separate document(s)
specifically identified and referred to
in the letter of credit as the agreement
under which the foreign bank is obliged
to repay the U.S. financial institution
on deferred payment terms; or

(3) The letter of credit payment obli-
gations may be specifically identified
in a separate document(s) setting forth
the related obligation, or in a duly exe-
cuted amendment thereto, as having
been financed by the U.S. financial in-
stitution pursuant to, and subject to
repayment in accordance with the
terms of, such related obligation; or

(4) The related obligation may be me-
morialized in the form of a promissory
note executed by the foreign bank
issuing the letter of credit in favor of
the U.S. financial institution submit-
ting the claim;

(ii) Depending upon the method of
shipment, the negotiable ocean carrier
or intermodal bill(s) of lading signed
by the shipping company with the on-
board ocean carrier date for each ship-
ment, the airway bill, or, if shipped by
rail or truck, the entry certificate or
similar document signed by an official
of the importing country;

(iii)(A) The exporter’s invoice show-
ing, as applicable, the FAS, FOB, CFR
or CIF values; or

(B) If there was an intervening pur-
chaser, both the exporter’s invoice to
the intervening purchaser and the in-
tervening purchaser’s invoice to the
importer;

(iv) An instrument, in form and sub-
stance satisfactory to CCC, sub-
rogating to CCC the respective rights
of the exporter and the exporter’s as-
signee, if applicable, to the amount of
payment in default under the applica-
ble export sale. The instrument must
reference the applicable foreign bank
letter of credit and the related obliga-
tion, if applicable; and

(v) A copy of the report(s) of export
previously submitted by the exporter
to CCC pursuant to §1493.80(a).

(c) Subsequent claims for defaults on in-
stallments. If the initial claim is found
in good order, the exporter or an ex-
porter’s assignee need only provide all
of the required claims documents with
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the initial claim relating to a covered
transaction. For subsequent claims re-
lating to failure of the foreign bank to
make scheduled installments on the
same export shipment, the exporter or
the exporter’s assignee need only sub-
mit to CCC a notice of such failure con-
taining the information stated in para-
graph (b)(1), (2), and (3) of this section;
an instrument of subrogation as per
paragraph (b)(4)(iv) of this section, and
including the date the original claim
was filed with CCC.

§1493.120 Payment for loss.

(a) Determination of CCC’s liability.
Upon receipt in good order of the infor-
mation and documents required under
§1493.110, CCC will determine whether
or not a loss has occurred for which
CCC is liable under the applicable pay-
ment guarantee, this subpart and any
applicable supplemental Program An-
nouncements and Notices to Partici-
pants. If CCC determines that it is lia-
ble to the exporter and/or the export-
er’s assignee, CCC will pay the exporter
or the exporter’s assignee in accord-
ance with paragraphs (b) and (c) of this
section.

(b) Amount of CCC’s liability. CCC’s
maximum liability for any claims for
loss submitted with respect to any pay-
ment guarantee, not including any late
interest payments due in accordance
with paragraph (c) of this section, will
be limited to the lesser of:

(1) The guaranteed value as stated in
the payment guarantee, plus eligible
interest; or

(2) The guaranteed percentage (as in-
dicated in the payment guarantee) of
the exported value indicated in the evi-
dence of export, plus eligible interest.

(c) Late interest payment. If a claim is
not paid within one day of receipt of a
claim which CCC has determined to be
in good order, late interest will accrue
in favor of the exporter or the export-
er’s assignee beginning with the first
day after the day of receipt of a claim
found by CCC to be in good order and
continuing until and including the date
that payment is made by CCC. Late in-
terest will be paid on the guaranteed
amount, as determined by paragraphs
(b)(1) and (2) of this section, and will be
calculated based on the average invest-
ment rate of the most recent Treasury

§1493.130

91-day bill auction as announced by the
Department of Treasury as of the due
date.

(d) Accelerated payments. CCC will pay
claims only for losses on amounts not
paid as scheduled. CCC will not pay
claims for amounts due under an accel-
erated payment clause in the export
sales contract, the foreign bank’s let-
ter of credit, or any obligation owed by
the foreign bank to the assignee U.S.
financial institution which is related
to the foreign bank’s letter of credit
issued in favor of the exporter, unless
it is determined to be in the best inter-
ests of CCC by the Controller, CCC.
Notwithstanding the foregoing, CCC at
its option may declare the entire
amount of the unpaid balance, plus ac-
crued interest, in default and make
payment to the exporter or the export-
er’s assignee in addition to such other
claimed amount as may be due from
CCC.

(e) Action against the assignee. Not-
withstanding any other provision in
this subpart to the contrary, with re-
gard to commodities covered by a pay-
ment guarantee, CCC will not hold the
assignee responsible or take any action
or raise any defense against the as-
signee for any action, omission, or
statement by the exporter of which the
assignee has no knowledge, provided
that:

(1) The exporter complies with the re-
porting requirements under §1493.80
and §1493.90, excluding post-export ad-
justments (i.e., corrections to evidence
of export reports); and

(2) The exporter or the exporter’s as-
signee furnishes the statements and
documents specified in §1493.110.

§1493.130 Recovery of losses.

(a) Notification. Upon payment of loss
to the exporter or the exporter’s as-
signee, CCC will notify the foreign
bank of CCC’s rights under the sub-
rogation agreement to recover all mon-
eys in default.

(b) Receipt of monies. (1) In the event
that monies for a defaulted payment
are recovered by the exporter or the ex-
porter’s assignee from the importer,
the foreign bank, or any other source
whatsoever, such monies shall be im-
mediately paid to the Treasurer, CCC.
If such monies are not received by CCC
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within 15 business days from the date
of recovery by the exporter or the ex-
porter’s assignee, the exporter or the
exporter’s assignee will owe to CCC in-
terest from the date of recovery to the
date of receipt by CCC. This interest
will be calculated based on the latest
average investment rate of the most
recent Treasury 91-day bill auction, as
announced by the Department of
Treasury, in effect on the date of re-
covery and will accrue from such date
to the date of payment by the exporter
or the exporter’s assignee to CCC. Such
interest will be charged only on CCC’s
share of the recovery.

(2) If CCC recovers monies that
should be applied to a payment guar-
antee for which a claim has been paid
by CCC, CCC will pay the holder of the
payment guarantee its pro rata share
immediately, provided that the re-
quired information necessary for deter-
mining pro rata distribution has been
furnished. If payment is not made by
CCC within 15 business days from the
date of recovery or 15 business days
from receiving the required informa-
tion for determining pro rata distribu-
tion, whichever is later, CCC will pay
interest calculated on the latest aver-
age investment rate of the most recent
Treasury 91-day bill auction, as an-
nounced by the Department of Treas-
ury, in effect on the date of recovery
and such interest will accrue from such
date to the date of payment by CCC.
The interest will apply only to the por-
tion of the recovery payable to the
holder of the payment guarantee.

(c) Allocation of recoveries. Recoveries
made by CCC from the importer or the
foreign bank, and recoveries received
by CCC from the exporter, the export-
er’s assignee, or any other source what-
soever, will be allocated by CCC to the
exporter or the exporter’s assignee and
to CCC on a pro rata basis determined
by their respective interests in such re-
coveries. The respective interest of
each party will be determined on a pro
rata basis, based on the combined
amount of principal and interest in de-
fault. Once CCC has paid out a par-
ticular claim under a GSM-102 or GSM-
103 payment guarantee, CCC prorates
any collections it receives and shares
these collections proportionately with
the holder of the guarantee until both
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CCC and the holder of the guarantee
have been reimbursed in full. Appendix
A to §1493.130—Illustration of Pro Rata
Allocation of Recoveries—provides an
example of the methodology used by
CCC in applying this paragraph (c).

(d) Liabilities to CCC. Notwith-
standing any other terms of the pay-
ment guarantee, the exporter may be
liable to CCC for any amounts paid by
CCC under the payment guarantee
when and if it is determined by CCC
that the exporter has engaged in fraud,
or has been or is in material breach of
any contractual obligation, certifi-
cation or warranty made by the ex-
porter for the purpose of obtaining the
payment guarantee or for fulfilling ob-
ligations under GSM-102 or GSM-103.
Further, the exporter’s assignee may
be liable to CCC for any amounts paid
by CCC under the payment guarantee
when and if it is determined by CCC
that the exporter’s assignee has en-
gaged in fraud or otherwise violated
program requirements.

(e) Good faith. The violation by an ex-
porter of the certifications in
§1493.50(b) and §1493.90(d) or the failure
of an exporter to comply with the pro-
visions of §1493.100 or §1493.140(e) will
not affect the validity of any payment
guarantee with respect to an assignee
which had no knowledge of such viola-
tion or failure to comply at the time
such exporter applied for the payment
guarantee or at the time of assignment
of the payment guarantee.

(f) Cooperation in recoveries. Upon pay-
ment by CCC of a claim to the exporter
or the exporter’s assignee, the exporter
or the exporter’s assignee will cooper-
ate with CCC to effect recoveries from
the foreign bank and/or the importer.

APPENDIX A TO §1493.130—ILLUSTRATION OF
PRO RATA ALLOCATION OF RECOVERIES

The following example illustrates CCC’s
policy, as set forth in §1493.130(c), regarding
pro rata sharing of recoveries made for
claims filed under the GSM-102 and GSM-103
programs. A typical case might be as follows:

1. The U.S. bank enters into a $300,000
three-year credit arrangement with the for-
eign bank calling for equal annual payments
of principal and annual payments of interest
at a rate of 10 percent per annum and a pen-
alty interest rate of 12 percent per annum on
overdue amounts until the overdue amount
is paid.
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2. The foreign bank fails to make the final
principal payment of $100,000 and an interest
payment of $10,000, both due on January 31.

3. On February 10, the U.S. bank files a
claim in good order with CCC.

4. CCC’s guarantee states that CCC’s max-
imum liability is limited to 98 percent of the
principal amount due ($98,000) and interest at
a rate of 8 percent per annum (basis 365 days)
on 98 percent of the principal ($7,840).

5. CCC pays the claim on February 22.

6. The latest bond equivalent rate of the 52-
week Treasury bill auction average which
has been published by the Department of
Treasury in effect on the date of non-
payment (January 31) is 9 percent. The latest
investment rate of the 91-day Treasury Bill
auction average which has been published by
the Department of Treasury in effect on the
date of nonpayment by CCC (February 11) is
7 percent.

COMPUTATION OF OBLIGATIONS

Using the above case, CCC’s payment to
the holder of the payment guarantee would
be computed as follows:

1. CCC’s Obligation under the Payment
Guarantee:

@ ..... Principal coverage— $98,000.00
(98% x $100,000).

b) ..... Interest coverage— $7,840.00
(8% x $98,000).

.......... $105,840.00

© ..... Late interest due $223.28
from CCC (7% per
annum for 11 days x
$105,840).

) ..... Amount paid by CCC $106,063.28

on February 22.

2. Foreign Bank’s Obligation under the
Letter of Credit or the Related Obligation:

@ ..... Principal due January $100,000.00
31.

.......... Interest due January $10,000.00
31 (10% x $100,000).

.......... Amount owed by for- $110,000.00
eign bank as of Jan-
uary 31.

) ..... Penalty interest due $795.62
(12% per annum for
22 days x $100,000).

©) ..... Amount owed by for- $110,795.62

eign bank as of Feb-
ruary 22.

3. Amount of Foreign Bank’s Obligation
Not Covered by CCC’s Payment Guarantee:
$4,668.55

§1493.140

COMPUTATION OF PRO RATA SHARING IN
RECOVERY OF LOSSES

In establishing each party’s respective in-
terest in any recovery of losses, the total
amount due under the foreign bank obliga-
tion would be determined as of the date the
claim is paid by CCC (February 22). Using the
above example in which the amount owed by
the foreign bank is $110,000, CCC would be en-
titled to 95.75 percent ($106,063.07 divided by
$110,765.62) and the holder of the payment
guarantee would be entitled to 4.21 percent
($4,668.55 divided by $110,795.62) of any recov-
eries of losses after settlement of the claim.
Since in this example, the losses were recov-
ered after the claim has been paid by CCC,
§1493.130(b) would apply.

§1493.140 Miscellaneous provisions.

(a) Assignment. (1) The exporter may
assign the proceeds which are, or may
become, payable by CCC under a pay-
ment guarantee or the right to such
proceeds only to a financial institution
in the U.S. The assignment must cover
all amounts payable under the pay-
ment guarantee not already paid, may
not be made to more than one party,
and may not, unless approved in ad-
vance by CCC, be:

(i) Made to one party acting for two
or more parties or

(ii) Subject to further assignment.

(2) An original and two copies of the
written notice of assignment signed by
the parties thereto must be filed by the
assignee with the Treasurer, CCC, at
the address specified in the Contacts P/
R.

(3) Receipt of the notice of assign-
ment will ordinarily be acknowledged
to the exporter and its assignee in
writing by an officer of CCC. In cases
where a financial institution is deter-
mined to be ineligible to receive an as-
signment, in accordance with para-
graph (b) of this section, CCC will pro-
vide notice thereof, to the financial in-
stitution and to the exporter issued the
payment guarantee, in lieu of an ac-
knowledgment of assignment.

(4) The name and address of the as-
signee must be included on the written
notice of assignment.

(b) Ineligibility of financial institutions
to receive an assignment. A financial in-
stitution will be ineligible to receive
an assignment of proceeds which may
become payable under a payment guar-
antee if, at the time of assignment,
such financial institution:
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(1) Is not in sound financial condi-
tion, as determined by the Treasurer of
CCC; or

(2) Is the financial institution issuing
the letter of credit or branch, agency,
or subsidiary of such institution; or

(3) Is owned or controlled by an enti-
ty that owns or controls the financial
institution issuing the letter of credit;
or

(4) Is the U.S. parent of the foreign
bank issuing the letter of credit.

(c) Ineligibility of financial institutions
to receive proceeds. A financial institu-
tion will be ineligible to receive pro-
ceeds payable under a payment guar-
antee approved by CCC if such financial
institution:

(1) At the time of assignment of a
payment guarantee, is not in sound fi-
nancial condition, as determined by
the Treasurer of CCC,;

(2) Is the financial institution issuing
the letter of credit or a branch, agency,
or subsidiary of such institution; or

(3) Is owned or controlled by an enti-
ty that owns or controls the financial
institution issuing the letter of credit;
or

(4) Is the U.S. parent of the foreign
bank issuing the letter of credit.

(d) Alternative satisfaction of payment
guarantees. CCC may, with the agree-
ment of the exporter (or if the right to
proceeds payable under the payment
guarantee has been assigned, with the
agreement of the exporter’s assignee),
establish procedures, terms and/or con-
ditions for the satisfaction of CCC’s ob-
ligations under a payment guarantee
other than those provided for in this
subpart if CCC determines that those
alternative procedures, terms, and/or
conditions are appropriate in resched-
uling the debts arising out of any
transaction covered by the payment
guarantee and would not result in CCC
paying more than the amount of CCC’s
obligation.

(e) Maintenance of records and access
to premises. (1) For a period of five years
after the date of expiration of the cov-
erage of a payment guarantee, the ex-
porter or the exporter’s assignee, as ap-
plicable, must maintain and make
available all records pertaining to sales
and deliveries of and extension of cred-
it for agricultural commodities ex-
ported in connection with a GSM-102 or
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GSM-103 payment guarantee, including
those records generated and main-
tained by agents, intervening pur-
chasers, and related companies in-
volved in special arrangements with
the exporter. The Secretary of Agri-
culture and the Comptroller General of
the United States, through their au-
thorized representatives, must be given
full and complete access to the prem-
ises of the exporter or the exporter’s
assignee, as applicable, during regular
business hours from the effective date
of the payment guarantee until the ex-
piration of such five-year period to in-
spect, examine, audit, and make copies
of the exporter’s, exporter’s assignee’s,
agent’s, intervening purchaser’s or re-
lated company’s books, records and ac-
counts concerning transactions relat-
ing to the payment guarantee, includ-
ing, but not Ilimited to, financial
records and accounts pertaining to
sales, inventory, processing, and ad-
ministrative and incidental costs, both
normal and unforeseen. During such
period, the exporter or the exporter’s
assignee may be required to make
available to the Secretary of Agri-
culture or the Comptroller General of
the United States, through their au-
thorized representatives, records that
pertain to transactions conducted out-
side the program, if, in the opinion of
the GSM, such records would pertain
directly to the review of transactions
undertaken by the exporter in connec-
tion with the payment guarantee.

(2) The exporter must maintain the
proof of entry required by §1493.100(b),
and must provide access to such docu-
mentation if requested by the Sec-
retary of Agriculture or his authorized
representative for the five-year period
specified in paragraph (e)(1) of this sec-
tion.

(f) Responsibility of program partici-
pants. It is the responsibility of all pro-
gram participants to review, and fully
acquaint themselves with, all regula-
tions, Program Announcements, and
Notices to Participants relating to the
GSM-102 or GSM-103 program, as appli-
cable. Applicants for payment guaran-
tees under these programs are hereby
on notice that they will be bound by
any terms contained in applicable Pro-
gram Announcements or Notices to
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Participants issued prior to the date of
approval of a payment guarantee.

(g) Submission of documents by prin-
cipal officers. All required submissions,
including certifications, applications,
reports, or requests (i.e., requests for
amendments), by exporters or export-
ers’ assignees under this subpart must
be signed by a principal or officer of
the exporter or exporter’s assignee or
their authorized designee(s). In cases
where the designee is acting on behalf
of the principal or the officer, the sig-
nature must be accompanied by: word-
ing indicating the delegation of author-
ity or, in the alternative, by a certified
copy of the delegation of authority;
and the name and title of the author-
ized person or officer. Further, the ex-
porter or exporter’s assignee must en-
sure that all information/reports re-
quired under these regulations are sub-
mitted within the required time limits.
If requested in writing, CCC will ac-
knowledge receipt of a submission by
the exporter or the exporter’s assignee.
If acknowledgment of receipt is re-
quested, the exporter or exporter’s as-
signee must submit an extra copy of
each document and a stamped self-ad-
dressed envelope for return by U.S.
mail. If courier services are desired for
the return receipt, the exporter or ex-
porter’s assignee must also submit a
self-addressed courier service order
which includes the recipient’s billing
code for such service.

(h) Officials not to benefit. No member
of or delegate to Congress, or Resident
Commissioner, shall be admitted to
any share or part of the payment guar-
antee or to any benefit that may arise
therefrom, but this provision shall not
be construed to extend to the payment
guarantee if made with a corporation
for its general benefit.

(i) OMB control number assigned pur-
suant to the Paperwork Reduction Act.
The information collection require-
ments contained in this part (7 CFR
part 1493) have been approved by the
Office of Management and Budget
(OMB) in accordance with the provi-
sions of 44 U.S.C. Chapter 35 and have
been assigned OMB Control Number
0551-0004.

§1493.210

Subpart C—CCC Facility Guar-
antee Program (FGP) Oper-
ations

SOURCE: 62 FR 42656, Aug. 8, 1997, unless
otherwise noted.

§1493.200 General statement.

This subpart governs the Commodity
Credit Corporation’s (CCC) Facility
Guarantee Program (FGP). CCC will
issue facility payment guarantees for
project applications meeting the terms
and conditions of the Facility Guar-
antee Program (FGP) and where pri-
vate sector financing is otherwise not
available. This subpart describes the
criteria and procedures for applying for
a facility payment guarantee, and con-
tains the general terms and conditions
of such a guarantee. These general
terms and conditions may be supple-
mented by special terms and conditions
specified in program announcements or
notices to participants published prior
to the issuance of a facility payment
guarantee and, if so, will be incor-
porated by reference on the face of the
facility payment guarantee issued by
CCC.

§1493.210 Definition of terms.

Terms set forth in this subpart will
have the following meaning:

Assignee. A financial institution in
the United States which, for adequate
consideration given, has obtained the
legal rights to receive payment under
the facility payment guarantee.

CCC. The Commodity Credit Corpora-
tion, an agency and instrumentality of
the United States within the U.S. De-
partment of Agriculture, authorized
pursuant to the Commodity Credit Cor-
poration Charter Act of 1948, as amend-
ed, 15 U.S.C. 714 et seq., and subject to
the general supervision and direction
of the Secretary of Agriculture.

Contacts P/R. A notice issued by For-
eign Agricultural Service, U.S. Depart-
ment of Agriculture (FAS/USDA) by
public press release which contains spe-
cific names, addresses, and telephone
and facsimile numbers of contacts
within FAS/USDA and CCC. The Con-
tacts P/R also contains details about
where to submit information required
to qualify for program participation, to
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apply for payment guarantees, to re-
quest amendments of facility payment
guarantees, to submit evidence of ex-
port reports, and to give notices of de-
fault and file claims for loss.

Contract value. The total negotiated
dollar amount for the export sale of
goods and services to emerging mar-
kets.

Date of export for goods. The on-board
date of an ocean bill of lading or an air-
way bill, the on-board ocean carrier
date of an intermodal bill of lading; or,
if exported by rail or truck, the date of
entry shown on an entry certificate or
similar document issued and signed by
an official of the government of the im-
porting country.

Date of export for services. The date in-
terest begins to accrue on credit ex-
tended to cover payment for services,
except for freight and marine insurance
where the date of export is the same
date as for the goods exported.

Discounts and allowances. Any consid-
eration provided directly or indirectly,
by or on behalf of an exporter, to an
importer in connection with a sale of
goods or services, in excess of the value
of such goods or services. Discounts or
allowances include, but are not limited
to, the provision of additional goods,
services or benefits; the promise to pro-
vide additional goods, services or bene-
fits in the future; financial rebates; the
assumption of any financial or contrac-
tual obligation; or the whole or partial
release of the importer from any finan-
cial or contractual obligation.

Facility. An opportunity or project
that improves the handling, mar-
keting, processing, storage, or distribu-
tion of imported agricultural commod-
ities or products.

GSM. The General Sales Manager,
Foreign Agricultural Service, U.S. De-
partment of Agriculture, acting in his
capacity as Vice President, CCC; or his
designee.

U.S. goods. Goods that are assembled,
processed or manufactured in, and ex-
ported from, the United States includ-
ing goods which contain imported raw
materials or imported components.

U.S. services. Services performed by
citizens or legal residents of the United
States, including those temporarily re-
siding outside the United States.
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§1493.220 Exporter eligibility.

An exporter may apply for a facility
payment guarantee if such exporter:

(a) Is a citizen or legal resident of the
United States or is a business orga-
nized under the laws of any state of the
United States or the District of Colum-
bia;

(b) Has an established place of busi-
ness in the United States;

(c) Has a registered agent for service
of process in the United States; and

(d) Is not suspended or debarred, or
owned or controlled by a person who is
suspended or debarred, from con-
tracting with, or participating in pro-
grams administered by, a U.S. Govern-
ment agency.

§1493.230 Eligible transactions.

(@) Program announcements. From
time to time CCC will issue program
announcements indicating the avail-
ability of facility payment guarantees
in connection with sales of goods or
services to emerging markets. The an-
nouncements will specify the emerging

markets, the maximum amount, in
U.S. dollars, of guarantee exposure
that CCC will undertake, and may

specify special terms or conditions that
will be applicable.

(b) Sale requirements. CCC will issue
facility payment guarantees only in
connection with projects that CCC de-
termines will benefit primarily exports
of U.S. agricultural commodities and
products, and only where there is a
firm contract for the sale of goods or
services for the establishment or im-
provement of an agriculture-related fa-
cility. The contract may be contingent,
however, on the issuance of a CCC fa-
cility payment guarantee.

(c) Initial payment requirement. The
contract for sale of goods or services
between the exporter and the importer
shall oblige the importer to make an
initial payment(s) to the exporter of at
least 15 percent of the net contract
value in §1493.260(b)(1). Such initial
payment(s) shall be in U.S. dollars or
instruments having a definite value in
U.S. dollars, and shall be made prior to
the export of the goods or services.

(d) Required method of payment. CCC
will issue a facility payment guarantee
only in connection with a sale in which
payment will be made under either:
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(1) An irrevocable foreign bank letter
of credit specifically stating the de-
ferred payment terms under which the
foreign bank is obligated to make pay-
ments in U.S. dollars as payments be-
come due; or

(2) An irrevocable foreign bank letter
of credit supported by a related obliga-
tion specifically stating the deferred
payment terms under which the foreign
bank is obligated to make payment in
U.S. dollars as such payments become
due.

(e) Form of letter of credit. The foreign
bank letter of credit referred to in
paragraph (d) of this section shall be an
irrevocable commercial letter of credit,
subject to the revision of the Inter-
national Chamber of Commerce Uni-
form Customs and Practices for Docu-
mentary Credits®; in effect when the
letter of credit is issued, providing for
payment in U.S. dollars against stipu-
lated documents and issued in favor of
the exporter by a CCC-approved foreign
banking institution.

(f) Form of related obligation. The re-
lated obligation referred to in para-
graph (d) of this section shall be in one
of the following forms:

(1) A letter of credit including a spe-
cific promise to pay on deferred pay-
ment terms as a special instruction
from the issuing bank directly to the
U.S. financial institution to refinance
the amounts paid by the U.S. financial
institution for obligations financed ac-
cording to the tenor of the letter of
credit;

(2) A separate document specifically
identified and referred to in the letter
of credit as the agreement under which
the foreign bank is obligated to repay
the U.S. financial institution on de-
ferred payment terms;

(3) A separate document setting forth
the related obligation, or in a duly exe-
cuted amendment thereto, as having
been financed by a U.S. financial insti-
tution pursuant to, and subject to, re-
payment in accordance with the terms
of such related obligation; or

(4) A promissory note executed by a
foreign bank issuing the letter of credit
in favor of the financial institution.

§1493.240

§1493.240 Initial application and letter
of preliminary commitment.

(a) Initial application. An exporter
may apply for a facility payment guar-
antee by submitting the following in-
formation:

(1) A cover sheet with the title: ““Ap-
plication for a Facility Payment Guar-
antee—Preliminary Commitment’’;

(2) The program announcement num-
ber;

(3) The emerging market;

(4) The name, contact person, ad-
dress, and telephone number and, if ap-
plicable, facsimile number and E-mail
address of:

(i) The exporter;

(ii) The exporter’s registered agent
for service of process in the United
States;

(iii) The exporter’s assignee, if appli-
cable;

(iv) The importer;

(v) The end-user of the goods or serv-
ices if other than the importer;

(vi) The foreign bank expected to
issue the letter of credit or related ob-
ligation; and

(vii) The financial institution in the
United States expected to provide fi-
nancing;

(5) A statement on letterhead from a:

(i) Foreign bank indicating an inter-
est in guaranteeing payment, in U.S.
dollars, for goods or services to be ex-
ported under the facility payment
guarantee at least equal to the net con-
tract value listed in paragraph (a)(14)
of this section, less the initial payment
requirement listed in paragraph (a)(15)
of this section; and

(if) Financial institution in the U.S.
indicating an interest in financing the
export sales of goods or services under
the facility payment guarantee for an
amount at least equal to the net con-
tract value listed in paragraph (a)(14)
of this section less the initial payment
requirement listed in paragraph (a)(15)
of this section. The financial institu-
tion must state that such financing
would not otherwise be available with-
out an FGP payment guarantee;

(6) The period for which credit is
being extended to finance the sale of
goods or services covered by the facil-
ity payment guarantee;
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(7) The exporter’s sales number perti-
nent to this application and a descrip-
tion of the status of the intended sale;

(8) A description (e.g., a process flow
diagram) of the agriculture-related fa-
cility that will use the goods or serv-
ices to be covered by the facility pay-
ment guarantee and an explanation of
how these goods and services will be
used to improve handling, marketing,
processing, storage, or distribution of
agricultural commodities or products;

(9) A brief description of each good or
service to be covered by the facility
payment guarantee including, where
applicable, brand name, model number,
Standard Industrial Classification
(SIC) or the North American Industry
Classification System (NAICS) code,
and contract specifications;

(10) The final date for export of goods
or services. If applicable, include con-
struction start date, milestones (e.g.,
installation), and contractual deadline
for completion of project;

(11) The contract value for the sale of
goods or services and the basis of sale
for goods to be exported (e.g., FOB,
CFR, CIF);

(12) The description and value of the
goods or cost of services listed in para-
graph (a)(11) of this section that are
not U.S. goods or services;

(13) Identification and cost of, and
justification for, those services listed
in paragraph (a)(12) of this section for
which the exporter requests CCC to
provide coverage;

(14) The net contract value in
§1493.260(b)(1) obtained by subtracting
paragraph (a)(12) of this section from
paragraph (a)(11) of this section, and
adding paragraph (a)(13) of this section;

(15) The amount to be paid in accord-
ance with the initial payment require-
ment (§1493.230(c));

(16) The description and dollar
amount of discounts and allowances
provided in connection with the sale of
goods or services covered by the facil-
ity payment guarantee;

(17) The facility base value in
§1493.260(b)(2) obtained by subtracting
paragraphs (a)(15) and (a)(16) of this
section from paragraph (a)(14) of this
section;

(18) The maximum guaranteed value
under the facility payment guarantee
determined by multiplying the facility
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base value listed in paragraph (a)(17) of
this section by the guarantee rate of
coverage announced by CCC in
§1493.260(b)(3);

(19) A map or other description of the
facility’s location and distance from
major population centers of neigh-
boring countries;

(20) For all principal agricultural
commodities or products (inputs) to be
handled, marketed, processed, stored,
or distributed, by the proposed project
after completion, provide:

(i) A list or table identifying such
principal inputs;

(i) The likely countries of origin for
each input;

(iii) Estimated annual quantities, in
metric tons, of each input listed in
paragraph (a)(20)(i) of this section to be
used by the project for five years from
the final date of export or until the ex-
piration of the facility payment guar-
antee, whichever comes first; and

(iv) An analysis, including price,
cost, and other assumptions (the rea-
sons why U.S. agricultural commod-
ities or products will be more competi-
tive inputs than commodities or prod-
ucts from other sources, and whether
the projected use of U.S. agricultural
commodities or products depends on
the availability of U.S. export bonus or
credit guarantee programs), of which
inputs listed in paragraph (a)(20)(i) of
this section will represent increased
imports of U.S. agricultural commod-
ities or products:

(A) To a greater degree than imports
of agricultural commodities or prod-
ucts from other countries;

(B) To or at levels significantly
above those expected in the absence of
the project; and

(C) For a period of five years from
the final date of export or until expira-
tion of the facility payment guarantee,
whichever comes first.

(21) If applicable, a list of agricul-
tural outputs or final products of the
proposed project and:

(i) Projected annual gquantities (for
five years or until the expiration of the
facility payment guarantee, whichever
comes first), in metric tons, of each
output to be marketed,;

(A) Within the emerging market; and

(B) In any other country;
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(ii) Quantities, by country of origin,
of products imported into the emerging
market during the past year which
would compete with such outputs; and

(iii) An analysis of whether products
of the project will significantly dis-
place U.S. exports of similar agricul-
tural commodities or products in any
market;

(22) If applicable, a description of any
arrangements or understandings with
other U.S. or foreign government agen-
cies, or with financial institutions or
entities, private or public, providing fi-
nancing to the exporter in connection
with this export sale, and copies of any
documents relating to such arrange-
ments;

(23) A description of the exporter’s
experience selling goods or providing
services similar to those for which the
exporter seeks to obtain facility pay-
ment guarantee coverage;

(24) A statement of how this project
may encourage privatization of the ag-
ricultural sector, or benefit private
farms or cooperatives, in the emerging
market. Include in the statement the
share of private sector ownership of the
project;

(25) The exporter’s signature.

(b) Application fee. The exporter shall
pay the application fee specified in the
program announcement at the time the
application is submitted. An applica-
tion will not be considered without
payment of the specified fee. The appli-
cation fee is nonrefundable.

(c) Letter of preliminary commitment.
CCC will determine whether, in its
judgment, the project in connection
with which the exporter seeks a facil-
ity payment guarantee is likely to in-
crease exports of U.S. agricultural
commodities or products to an emerg-
ing market; and whether the project is
likely to benefit primarily U.S. agri-
cultural commodities or products as
opposed to commodities or products
originating in other countries. If nec-
essary, CCC may seek additional infor-
mation from an applicant prior to
making its determination. If CCC de-
termines that an application meets
these standards and appears to rep-
resent, in CCC’s judgment, the best use
of available resources, CCC will re-
spond to the applicant with a letter of
preliminary commitment indicating
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CCC'’s interest in issuing a facility pay-
ment guarantee conditioned on its ap-
proval of the exporter’s final applica-
tion.

§1493.250 Final application and
issuance of a facility payment guar-
antee.

(a) Final application. An exporter who
has received a letter of preliminary
commitment may, within six months
of the date of such letter, submit a
final application to CCC for a facility
payment guarantee which shall include
the following information:

(1) A cover sheet with the title: ““Ap-
plication for a Facility Payment Guar-
antee—Final Commitment.”

(2) A letterhead statement from the
importer’s bank or other documenta-
tion confirming the importer has the
financial ability to comply with the
initial payment  requirement in
§1493.230(c);

(3) Written evidence of a firm sale
signed by the exporter and the im-
porter, specifying at minimum, the fol-
lowing information: Goods or services
to be exported, quantities of such
items, delivery terms (e.g., FOB, CFR,
CIF), delivery period(s), contract value,
payment terms, and date of sale. A
sales contract may be contingent upon
obtaining a facility payment guar-
antee;

(4) A description of any changes in
the information submitted in the pre-
liminary application; and

(5) The exporter’s signature;

(b) Additional information. CCC shall
have the right to request the exporter
to furnish any other information and
documentation it deems pertinent to
the evaluation of the exporter’s final
application for a final commitment.
CCC may request from the exporter an
independent engineering study or eco-
nomic feasibility study relating to the
project.

(c¢) Final commitment letter. After mak-
ing a favorable determination on the
exporter’s submissions, CCC will issue
a final commitment letter indicating
the applicable exposure fee rate and
stating that CCC is prepared to issue a
facility payment guarantee upon re-
ceiving full payment of the exposure
fee within an allotted time. The letter
will also indicate the key terms and
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coverage of the guarantee to be issued.
CCC will also inform exporters in writ-
ing when it denies their request for a
facility payment guarantee.

(d) Exposure fee. The exposure fee is
calculated by multiplying the re-
quested guaranteed value (up to the
maximum established by CCC’s final
commitment letter) by the exposure
fee rate. Once the facility payment
guarantee is issued to the exporter,
CCC will ordinarily not refund the ex-
posure fee. If CCC does not issue a fa-
cility payment guarantee, or issues a
guarantee for only part of the coverage
requested, CCC will make a full or pro
rata refund of the exposure fee, as ap-
propriate.

(e) lIssuance of the facility payment
guarantee. Upon receipt of the exposure
fee, CCC will issue a facility payment
guarantee.

§1493.260 Facility payment guarantee.

(a) CCC’s maximum obligation. CCC
will agree to pay the exporter or the
exporter’s assignee an amount not to
exceed the guaranteed value stipulated
on the face of the facility payment
guarantee, plus eligible interest, in the
event that the foreign bank fails to pay
under the foreign bank letter of credit
or related obligation. The exact
amount of CCC’s liability in the event
of default will be determined in accord-
ance with §1493.310(b).

(b) Calculation of maximum guarantee
coverage. CCC will determine the max-
imum amount of its obligation under a
facility payment guarantee by calcu-
lating a:

(1) Net contract value equal to the
contract value minus:

(i) The value of goods that are not
U.S. goods; and

(if) The cost of services that are not
U.S. services (except those services the
exporter requests CCC to determine are
vital to the success of the project and
approved to be included in the net con-
tract value);

(2) Facility base value equal to net
contract value minus:

(i) The amount to be paid in accord-
ance with the initial payment require-
ment in §1493.230(c); and

(ii) The amount of discounts and al-
lowances; and
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(3) Maximum guaranteed value equal
to:

(i) A principal amount determined by
multiplying the facility base value (as
determined in §1493.260(b)(2)) by the
guaranteed percentage specified in the
program announcement; and

(ii) Interest on such principal amount
at the rate specified in the applicable
program announcement, not to exceed
the investment rate of the most recent
Treasury 52-week bill auction in effect
at that time.

(c) Value and cost. For the purposes of
this section:

(1) Value means declared customs
value of the goods; or, in the absence of
specific information regarding declared
customs value, the fair market whole-
sale value of the imported goods in the
United States at the time they were
acquired by the participant; and

(2) Cost means actual amount paid by
the exporter for the services in an
arms-length transaction; or in the ab-
sence of an arms-length transaction,
the fair market value of the services at
the time the services were provided.

(d) U.S. content test. (1) CCC will issue
a guarantee only if the following items
collectively represent less than 50 per-
cent of the net contract value in
§1493.260(b)(1):

(i) The value of imported components
(except for raw materials) that are as-
sembled, processed, or manufactured
into U.S. goods included in the net con-
tract value;

(ii) The cost of services that are not
U.S. services (including freight on for-
eign flag carriers and transportation
insurance registered with foreign
agents) that, at the request of the ex-
porter, CCC determines are vital to the
success of the project and approves
their inclusion in the net contract
value;

(2) For purpose of this subsection,
minor or cosmetic procedures (e.g.,
affixing labels, cleaning, painting,
polishing) do not qualify as assembling,
processing or manufacturing;

(3) For purpose of this subsection,
local services which involve costs for
hotels, meals, transportation, and
other similar services incurred in the
emerging market are not U.S. services.

(e) Period of guarantee coverage. The
payment guarantee will apply to the
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period beginning on the date(s) of ex-
port(s) and will continue during the
credit term specified in the facility
payment guarantee. For goods, the pe-
riod of coverage will also apply from
the date on which interest begins to ac-
crue, if earlier than the date of export.
The final payments of principal and in-
terest by the foreign bank must come
due within the period of guarantee cov-
erage.

(f) Terms of the CCC facility payment
guarantee. The terms of CCC’s coverage
will be set forth in the facility pay-
ment guarantee and will include the
provisions of this subpart, which may
be supplemented by any program an-
nouncement(s) or notice(s) to partici-
pants in effect at the time the facility
payment guarantee is approved by
CCC.

(g) Final date to export. The final date
to export will be stated in the facility
payment guarantee.

(h) Ineligible exports. Goods or serv-
ices with a date of export prior to the
date CCC issues the facility payment
guarantee are ineligible for coverage
unless approved by the GSM.

(i) Additional requirements. The facil-
ity payment guarantee may contain
such additional terms, conditions, and
limitations as are deemed necessary or
desirable by the GSM. Such additional
terms, conditions or qualifications, as
stated in the facility payment guar-
antee, are binding on the exporter or
the exporter’s assignee.

() Amendments. Exporters must no-
tify CCC of any amendments con-
cerning contracts covered by a facility
payment guarantee. CCC will deter-
mine if the contract amendments will
require amendments to the facility
payment guarantee. Amending the fa-
cility payment guarantee may result in
an increase to the exposure fee. Re-
quests made by the exporter to amend
the facility payment guarantee so as to
change the guaranteed value must have
the concurrence of the assignee when
an assignment has been made.

(k) Effective date. The facility pay-
ment guarantee shall become effective
on the date of export of the goods or
services.

§1493.260

APPENDIX TO §1493.260—ILLUSTRATION OF FGP
COVERAGE OF IMPORTED RAW MATERIALS,
COMPONENTS, AND SERVICES THAT ARE NOT
U.S. SERVICES

The following example illustrates CCC’s
regulations and policy options with regard to
issuing a payment guarantee for a project
which includes imported raw materials, im-
ported components, and services that are not
U.S. services:

1. Ten grain trucks and one truck scale are
to be exported from the U.S. to an emerging
market. The trucks will provide the ability
to purchase larger quantities of grain from
the U.S. The contract value totals $2,025,000,
cost, insurance and freight (CIF) basis.

2. The fenders, hoods and doors of the
trucks have been manufactured and assem-
bled in the U.S. and contain some imported
raw materials (sheet metal).

3. Imported components consist of starters
and alternators, with a U.S. customs valu-
ation of $149,000. These items are installed
into the trucks in the U.S.

4. The truck scale was imported from Can-
ada into the U.S. with a U.S. customs valu-
ation of $20,000.

5. A U.S. citizen, will travel on a foreign
airline carrier to the emerging market (air-
fare is $1,000) to instruct mechanics in repair
and maintenance of the trucks. He will be
paid a salary for this service and, in addi-
tion, will be reimbursed separately for local
costs in the emerging market (e.g., hotel,
meals, transportation) which are estimated
to be $5,000.

6. The trucks are to be shipped on foreign
flag vessels, and the marine insurance is to
be placed with a foreign agent. The combined
cost of these services that are not U.S. serv-
ices for which the exporter seeks coverage is
estimated to be $500,000.

CCC’s APPROVAL OF SERVICES THAT ARE NOT
U.S. SERVICES

CCC agrees to include in the net contract
value the foreign flag freight and marine in-
surance ($500,000) and the airfare ($1,000) of
the U.S. instructor (§1493.260(b)(1)).

CALCULATION OF NET CONTRACT VALUE

CCC will calculate the net contract value
by subtracting from the contract value
($2,025,000) the U.S. customs value of the
truck scale ($20,000) in accordance with
§1493.260(b)(1)(1) and the local costs to be in-
curred by the U.S. instructor ($5,000) in ac-
cordance with §1493.260(b)(1)(ii) to equal
$2,000,000.

CCC’s DETERMINATION OF U.S. CONTENT
ELIGIBILITY

The imported components and services
that are not U.S. services approved for cov-
erage total $650,000 (i.e., $149,000 for starters
and alternators, $1,000 for airfare, $500,000 for
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freight and insurance; or 32.5 percent of the
net contract value of $2,000,000
(§1493.260(b)(1)). Since this is less than 50 per-
cent of the net contract value the trans-
action meets the U.S. content test
(§1493.260(d)).

§1493.270 Certifications.

(a) Exporter’s signature. The export-
er’s signature on documentation sub-
mitted to CCC under this subpart, is
the exporter’s certification that:

(1) There have not been and are no
arrangements for any payments in vio-
lation of the Foreign Corrupt Practices
Act of 1977, as amended, or other U.S.
Laws;

(2) All information submitted to CCC
is true and correct; and

(3) The exporter is
with this subpart.

(b) False certification. False certifi-
cations under this subpart may result
in the termination of the facility pay-
ment guarantee, suspension or debar-
ment, or civil or criminal action.

in compliance

§1493.280 Evidence of export report.

(a) Report of export. The exporter is
required to provide CCC an evidence of
export report for each shipment of
goods or provision of services covered
under the facility payment guarantee.
Each report must be numbered in
chronological order and contain the
following information in the order pre-
scribed below:

(1) The facility payment guarantee
number;

(2) The date goods or services were
exported or provided;

(3) The exporter’s sale number, bill of
lading numbers, or identification of
other documents that may be sub-
mitted to establish the contract value
of the goods or services exported or
provided;

(4) The net contract value of the ex-
ported goods or services as determined
in accordance with §1493.260(b)(1);

(5) The amount paid in accordance
with the initial payment requirement
(§1493.230 (c));

(6) A description and dollar value of
discounts and allowances, if any;

(7) The exported value of the ship-
ment which is the net contract value of
the goods or services exported in para-
graph (a)(4) of this section minus:
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(i) The initial payment requirement
listed in paragraph (a)(5) of this sec-
tion; and

(ii) The dollar amount of any dis-
counts and allowances listed in para-
graph (a)(6) of this section;

(8) The name of the carrier and, if ap-
plicable, the name of the vessel;

(9) The final payment schedule show-
ing the payment due dates and
amounts of principal, and payment due
dates for interest accrual. If the pay-
ment schedule is unknown, the ex-
porter must indicate in writing that:
“The payment schedule will be pro-
vided in an amendment to the evidence
of export report when the payment
schedule has been determined;”’

(10) Written statements that:

(i) The goods exported or services
provided were included in the final ap-
plication for a final commitment as ap-
proved by CCC for coverage under the
facility payment guarantee and this
subpart;

(if) The specifications and quantity
of goods or services exported conform
to the information contained in the ex-
porter’s application documents for a fa-
cility payment guarantee, or if dif-
ferent, that CCC has approved of such
changes;

(iii) A letter of credit has been
opened in favor of the exporter by the
foreign bank shown on the facility pay-
ment guarantee to cover the dollar
amount of the sale of goods or services
exported less the amount paid in ac-
cordance with the initial payment re-
quirement and less discounts and al-
lowances; and

(11) The exporter’s signature.

(b) Final report of export. The final
evidence of export report submitted
under a facility payment guarantee
must contain:

(1) A written statement that exports
under the facility payment guarantee
have been completed;

(2) The information requested in
§1493.280(a) for the shipment(s) in-
cluded in the final report; and

(3) The combined total of all dollar
amounts reported under §1493.280 (a)
and (b) for all reports.

(c) Time limit for submission of evidence
of export report. Unless extended by CCC
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for good cause, the exporter must sub-
mit to CCC an evidence of export re-
port:

(1) Within 60 days of the date goods
are exported by rail or truck;

(2) Within 30 days of the date goods
are exported by any other carrier; or

(3) Within 30 days of the date of ex-
port of services.

(d) Late reports. If the evidence of ex-
port report is not received by CCC
within the time period for filing, the
facility payment guarantee will be-
come null and void only if and only to
the extent that failure to make timely
filing resulted, or would likely result,
in:

(1) Significant financial
CCC;

(2) The undermining of an essential
regulatory purpose of the FGP;

(3) The obstruction of the fair admin-
istration of the FGP; or

(4) A threat to the integrity of the
FGP.

harm to

§1493.290 Proof of entry.

(a) Diversion. The diversion of goods
covered by a facility payment guar-
antee to a country other than that
shown on the facility payment guar-
antee is prohibited, unless expressly
authorized by the GSM.

(b) Records of proof of entry. Exporters
must obtain and maintain records of an
official or customary commercial na-
ture and grant authorized USDA offi-
cials access to such documents or
records as may be necessary to dem-
onstrate the arrival of the goods au-
thorized by the facility payment guar-
antee. Records demonstrating proof of
entry must be in English or be accom-
panied by a certified or other trans-
lation acceptable to CCC. Records ac-
ceptable to meet this requirement in-
clude:

(1) For goods: An original certificate,
signed by a duly authorized customs or
port official of the emerging market,
by the importer, by an agent or rep-
resentative of the vessel or ship line
which delivered the goods to the
emerging market, or by a private sur-
veyor in the emerging market, or other
documentation deemed acceptable by
CCC:

(i) Showing that the goods entered
the emerging market;

§1493.300

(ii) Identifying the export carrier;

(iii) Describing the goods; and

(iv) Indicating date and place the
goods were unloaded in the emerging
market.

(2) [Reserved]

§1493.300 Notice of default and claims
for loss.

(a) Notice of default. If the foreign
bank issuing the letter of credit fails to
make payment pursuant to the terms
of the foreign bank letter of credit or
related obligation, the exporter or the
exporter’s assignee must submit a no-
tice of default to CCC as soon as pos-
sible, but not later than ten days after
the date that payment was due from
the foreign bank (the due date). A no-
tice of default must be submitted in
writing to the Treasurer, CCC, at the
address specified in the Contacts P/R.
If the exporter or the exporter’s as-
signee fails to promptly notify CCC of
defaults in accordance with this para-
graph, CCC may make the facility pay-
ment guarantee null and void with re-
spect to any payment(s) applicable to
such default. This time limit may be
extended only under extraordinary cir-
cumstances and if approved by the Con-
troller, CCC. The notice of default
must include:

(1) Facility payment guarantee num-
ber;

(2) Name of the emerging market;

(3) Name of the defaulting bank;

(4) Payment due date;

(5) Total amount of the defaulted
payment due, indicating separately the
amounts for principal and interest;

(6) Date of foreign bank’s refusal to
pay, if applicable; and

(7) Reason for the foreign bank’s re-
fusal to pay, if known.

(b) Filing a claim for loss. A claim for
a loss by the exporter or the exporter’s
assignee will not be paid if it is made
later than six months from the due
date of the defaulted payment. A claim
for loss must be submitted in writing
to the Treasurer, CCC, at the address
specified in the Contacts P/R. The
claim for loss must include the fol-
lowing information and documents:

(1) Facility payment guarantee num-
ber;

(2) A certification that the scheduled
payment has not been received;
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(3) A certification of the amount of
accrued interest in default, the date in-
terest began to accrue and the interest
rate on the foreign bank obligation ap-
plicable to the claim; and

(4) A copy of each of the following
documents, with a cover document con-
taining a signed certification by the
exporter or the exporter’s assignee that
each page of each document is a true
and correct copy:

(1)(A) The foreign bank’s letter of
credit securing the export sale, and;

(B) If applicable, the document(s) evi-
dencing the related obligation owed by
the foreign bank to the assignee finan-
cial institution which is related to the
foreign bank’s letter of credit issued in
favor of the exporter.

(ii) Depending upon the method of
shipment, the negotiable ocean carrier
or intermodal bill(s) of lading signed
by the shipping company with the on-
board ocean carrier date for each ship-
ment, the airway bill; or, if shipped by
rail or truck, the entry certificate or
similar document signed by an official
of the emerging market;

(iii) The exporter’s sales invoice(s)
showing the value and basis of sale
(e.g., FOB, CFR, or CIF) or, if services
are billed separately, documents that
the exporter or its assignee relied upon
in extending the credit to the issuing
foreign bank;

(iv) An instrument, in form and sub-
stance satisfactory to CCC, sub-
rogating to CCC the respective rights
of the exporter and the exporter’s as-
signee, if applicable, to the amount of
payment in default. The instrument
must reference the applicable foreign
bank letter of credit and the related
obligation, if applicable; and

(v) A copy of the evidence of export
report(s) previously submitted by the
exporter to CCC pursuant to §1493.280.

(c) Subsequent claims for defaults on in-
stallments. The exporter or an export-
er’'s assignee need only provide one
claim which meets full documentation
requirements relating to a covered
transaction. For subsequent claims re-
lating to such failures of the foreign
bank to make scheduled installments
on the same export, the exporter or the
exporter’s assignee need only submit to
CCC a notice of such failure containing
the information stated in paragraphs
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(b) (1), (2), and (3) of this section; an in-
strument of subrogation as per para-
graph (b)(4)(iv) of this section, and the
date the original claim was filed with
CCcC.

§1493.310 Payment for loss.

(a) Determination of CCC’s liability.
Upon receipt in good order of the infor-
mation and documents required under
§1493.300, CCC will determine whether
or not a loss has occurred for which
CCC is liable under the facility pay-
ment guarantee, this subpart, program
announcement(s) and notice(s) to par-
ticipants. If CCC determines that it is
liable to the exporter or the exporter’s
assignee, CCC will pay the exporter or
the exporter’s assignee in accordance
with paragraphs (b) and (c) of this sec-
tion.

(b) Amount of CCC’s liability. CCC’s
maximum liability for any claims for
loss submitted with respect to any fa-
cility payment guarantee, not includ-
ing any late interest payments due in
accordance with paragraph (c) of this
section, will be limited to the lesser of:

(1) The guaranteed value as stated in
the facility payment guarantee, plus
eligible interest; or

(2) The guaranteed percentage (as in-
dicated in the facility payment guar-
antee) of the exported value indicated
in the evidence of export report
(81493.280(a)(7)), plus eligible interest.

(c) Late interest payment. If a claim is
not paid within one day of receipt of a
claim which CCC has determined to be
in good order, late interest will accrue
in favor of the exporter or the export-
er’s assignee beginning with the first
day after the claim was found by CCC
to be in good order and continuing
until and including the date that pay-
ment is made by CCC. Late interest
will be paid on the guaranteed amount,
as determined by paragraphs (b)(1) and
(2) of this section, and will be cal-
culated based on the latest average in-
vestment rate of the most recent
Treasury 91-day bill auction as an-
nounced by the Department of Treas-
ury as of the due date.

(d) Accelerated payments. CCC will pay
claims only for losses on amounts not
paid as scheduled. CCC will not pay
claims for amounts due under an accel-
erated payment clause in the export
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sales contract, the foreign bank’s let-
ter of credit, or any obligation owed by
the foreign bank to the assignee U.S.
financial institution which is related
to the foreign bank’s letter of credit
issued in favor of the exporter, unless
it is determined to be in the best inter-
est of CCC by the Controller, CCC. Not-
withstanding the foregoing, CCC at its
option may declare the entire amount
of the unpaid balance, plus accrued in-
terest, in default and make payment to
the exporter or the exporter’s assignee
in addition to such other claimed
amount as may be due from CCC.

(e) Action against the assignee. Not-
withstanding any other provision in
this subpart to the contrary, with re-
gard to the value of goods or services
covered by a facility payment guar-
antee, CCC will not hold the assignee
responsible or take any action or raise
any defense against the assignee for
any action, omission or statement by
the exporter of which the assignee has
no knowledge, provided that:

(1) The exporter complies with the re-
porting requirements under §1493.270
and §1493.280 excluding post-export ad-
justments (i.e., corrections of evidence
of export reports); and

(2) The exporter or the exporter’s as-
signee furnishes the statements and
documents specified in §1493.300.

§1493.320 Recovery of losses.

(a) Notification. Upon payment of loss
to the exporter or the exporter’s as-
signee, CCC will notify the foreign
bank of CCC’s rights under the sub-
rogation agreement to recover all mon-
ies in default.

(b) Receipt of monies. (1) In the event
that monies for a defaulted payment
are recovered by the exporter or the ex-
porter’s assignee from the importer,
the foreign bank or any other source
whatsoever, such monies shall be im-
mediately paid to the Treasurer, CCC.
If such monies are not received by CCC
within 15 days from the date of recov-
ery by the exporter or the exporter’s
assignee, the exporter or the exporter’s
assignee will owe to CCC interest from
the date of recovery to the date of re-
ceipt by CCC. This interest will be cal-
culated based on the latest average in-
vestment rate of the most recent
Treasury 91-day auction, as announced

§1493.320

by the Department of Treasury, in ef-
fect on the date of recovery and will
accrue from such date to the date of
payment by the exporter or the export-
er’s assignee to CCC. Such interest will
be charged only on CCC’s share of the
recovery.

(2) If CCC recovers monies that
should be applied to a facility payment
guarantee for which a claim has been
paid by CCC, CCC will pay the holder of
the facility payment guarantee its pro
rata share immediately, provided that
the required information necessary for
determining pro rata distribution has
been furnished. If payment is not made
by CCC within 15 days from the date of
recovery or 15 days from receiving the
required information for determining
pro rata distribution, whichever is
later, CCC will pay interest calculated
on the latest average investment rate
of the most recent Treasury 91-day bill
auction, as announced by the Depart-
ment of Treasury, in effect on the date
of recovery and will accrue from such
date to the date of payment by CCC.
The interest will apply only to the por-
tion of the recovery payable to the
holder of the facility payment guar-
antee.

(c) Allocation of recoveries. Recoveries
made by CCC from the importer or the
foreign bank, and recoveries received
by CCC from the exporter, the export-
er’s assignee or any other source what-
soever, will be allocated by CCC to the
exporter or the exporter’s assignee and
to CCC on a pro rata basis determined
by their respective interests in such re-
coveries. The respective interest of
each party will be determined on a pro
rata basis, based on the combined
amount of principal and interest in de-
fault. Once CCC has paid out a par-
ticular claim under a facility payment
guarantee, CCC prorates any collec-
tions it receives and shares these col-
lections proportionately with the hold-
er of the guarantee until both CCC and
the holder of the guarantee have been
reimbursed in full. Appendix to
§1493.320 provides an example of the
methodology used by CCC in applying
this paragraph (c).

(d) Liabilities to CCC. Notwith-
standing any other terms of the facil-
ity payment guarantee, the exporter
may be liable to CCC for any amounts
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paid by CCC under the facility payment
guarantee when and if it is determined
by CCC that the exporter engaged in
fraud, or has been or is in breach of any
contractual obligation, certification or
warranty made by the exporter for the
purpose of obtaining the facility pay-
ment guarantee or for fulfilling obliga-
tions under the FGP. Further, the ex-
porter’s assignee may be liable to CCC
for any amounts paid by CCC under the
facility payment guarantee when and if
it is determined by CCC that the ex-
porter’s assignee engaged in fraud or
otherwise violated program require-
ments.

(e) Good faith. The violation by an ex-
porter of the certifications in §1493.270
or the failure of an exporter to comply
with the provisions of §1493.290 or
§1493.330(e) will not affect the validity
of any facility payment guarantee with
respect to an assignee which had no
knowledge of such violation or failure
to comply at the time such exporter
applied for the facility payment guar-
antee or at the time of assignment of
the facility payment guarantee.

(f) Cooperation in recoveries. Upon pay-
ment by CCC of a claim to the exporter
or the exporter’s assignee, the exporter
or the exporter’s assignee will cooper-
ate with CCC to effect recoveries from
the foreign bank or the importer.

APPENDIX TO §1493.320—ILLUSTRATION OF PRO
RATA ALLOCATION OF RECOVERIES

The following example illustrates CCC’s
policy, as set forth in §1493.320, regarding pro
rata sharing of recoveries made for claims
filed under the FGP. For the purpose of this
example only, even though CCC interest cov-
erage is on a floating rate basis, a constant
rate of interest is assumed. A typical case
might be as follows:

1. The U.S. bank enters into a $300,000
three-year credit arrangement for the export
sale of goods and services with the foreign
bank calling for equal semi-annual payments
of principal and semi-annual payment of in-
terest at a rate of 10 percent per annum and
a penalty interest rate of 12 percent per
annum on overdue amounts until the over-
due amount is paid.

2. Exported value reported to CCC equals
$300,000.

3. The foreign bank fails to make the final
principal payment of $50,000 and an interest
payment of $2,493.15, both due on January 31.

4. On February 10, the U.S. bank files a no-
tice of default and claim in good order with
CCC.
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5. CCC’s guarantee states that CCC’s max-
imum liability is limited to 95 percent of the
principal amount due ($47,500) and interest at
a rate of 8 percent per annum (basis 365 days)
on 95 percent of the principal ($1,894.80).

6. CCC pays the claim on February 22.

7. The latest investment rate of the 91-day
Treasury Bill auction average which has
been published by the Department of Treas-
ury in effect on the date of nonpayment by
CCC (February 11) is 7 percent.

COMPUTATION OF OBLIGATIONS

Using the above case, CCC’s payment to
the holder of the facility payment guarantee
would be computed as follows:

1. CCC’s Obligation under the Fa-
cility Payment Guarantee:
(a) Principal coverage—(95%

X $50,000) ceuierniiinieeiaeeeeeen $47,500.00

(b) Interest coverage—(8% x
$47,500 x 182/365) ...ccvuvevnannnnnn 1,894.80
Total ..o 49,394.80

(c) Late interest due from

CCC (7% per annum for 11
days x $49,394.80) ................. 104.20

(d) Amount paid by CCC on
February 22 .......ccccoviieienns 49,499.00

2. Foreign Bank’s Obligation

under the Letter of Credit or

the Related Obligation:

(a) Principal due January 31 50,000.00

Interest due January 31
(10% x $ 50,000 x 182/365) 2,493.15

Amount owed by foreign
bank as of January 31 ... 52,493.15

(b) Penalty interest due (12%

per annum for 22 days x $
50,000) ..iiiiiiiiieee s 361.64

(c) Amount owed by foreign
bank as of February 22 ....... 52,854.79

3. Amount of Foreign Bank’s Ob-

ligation Not Covered by CCC’s
Payment Guarantee: ................ 3,355.79

COMPUTATION OF PRO RATA SHARING IN
RECOVERY OF LOSSES

In establishing each party’s respective in-
terest in any recovery of losses, the total
amount due under the foreign bank obliga-
tion would be determined as of the date the
claim is paid by CCC (February 22). Using the
above example in which the amount owed by
the foreign bank is $52,854.79, CCC would be
entitled to 93.65 percent ($49,499.00 divided by
$52,854.79) and the holder of the facility pay-
ment guarantee would be entitled to 6.35 per-
cent ($3,355.79 divided by $52,854.79) of any re-
coveries of losses after settlement of the
claim. Since in this example, the losses were
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recovered after the claim had been paid by
CCC, §1493.320(b) would apply.

§1493.330 Miscellaneous provisions.

(a) Assignment. (1) The exporter may
assign the proceeds which are, or may
become, payable by CCC under a facil-
ity payment guarantee or the right to
such proceeds only to a financial insti-
tution in the U.S. The assignment
must cover all amounts payable under
the facility payment guarantee not al-
ready paid, may not be made to more
than one party, and may not, unless
approved in advance by CCC, be subject
to further assignment. Any assignment
may be made to one party as agent or
trustee for two or more parties partici-
pating in the assignment.

(2) An original and two copies of the
written notice of assignment signed by
the parties thereto must be filed by the
assignee with the Treasurer, CCC, at
the address specified in the Contacts P/
R.

(3) Receipt of the notice of assign-
ment will ordinarily be acknowledged
to the exporter and its assignee in
writing by an officer of CCC. In cases
where a financial institution is deter-
mined to be ineligible to receive an as-
signment, in accordance with para-
graph (b) of this section, CCC will pro-
vide notice thereof to such financial in-
stitution and to the exporter issued the
facility payment guarantee in lieu of
an acknowledgment of assignment.

(4) The name and address of the as-
signee must be included on the written
notice of assignment.

(b) Ineligibility of financial institutions
to receive an assignment. A financial in-
stitution will be ineligible to receive
an assignment of proceeds which may
become payable under a facility pay-
ment guarantee if, at the time of as-
signment, such financial institution:

(1) Is not in sound financial condi-
tion, as determined by the Treasurer of
CCC; or

(2) Is the financial institution issuing
the letter of credit or a branch, agency
or subsidiary of such institution; or

(3) Is owned or controlled by an enti-
ty that owns or controls the financial
institution issuing the letter of credit;
or

(4) Is the U.S. parent of the foreign
bank issuing the letter of credit.

§1493.330

(c) Ineligibility of financial institutions
to receive proceeds. A financial institu-
tion will be ineligible to receive pro-
ceeds payable under a facility payment
guarantee approved by CCC if such fi-
nancial institution:

(1) At the time of assignment of a fa-
cility payment guarantee, is not in
sound financial condition, as deter-
mined by the Treasurer of CCC;

(2) Is the financial institution issuing
the letter of credit or a branch, agency,
or subsidiary of such institution; or

(3) Is owned or controlled by an enti-
ty that owns or controls the financial
institution issuing the letter of credit;
or

(4) Is the U.S. parent of the foreign
bank issuing the letter of credit.

(d) Alternative satisfaction of facility
payment guarantees. CCC may, with the
agreement of the exporter (or if the
right to proceeds payable under the fa-
cility payment guarantee has been as-
signed, with the agreement of the ex-
porter’s assignee), establish proce-
dures, terms or conditions for the sat-
isfaction of CCC’s obligations under a
facility payment guarantee other than
those provided for in this subpart if
CCC determines that those alternative
procedures, terms or conditions are ap-
propriate in rescheduling the debts
arising out of any transaction covered
by the facility payment guarantee and
would not result in CCC paying more
than the amount of CCC’s obligation.

(e) Maintenance of records and access
to premises. (1) For a period of five years
after the date of expiration of the cov-
erage of a facility payment guarantee,
the exporter or the exporter’s assignee,
as applicable, must maintain and make
available all records pertaining to sales
and deliveries of and extension of cred-
it for goods or services exported in con-
nection with a facility payment guar-
antee, including those records gen-
erated and maintained by agents, and
related companies involved in special
arrangements with the exporter. The
Secretary of Agriculture and the
Comptroller General of the United
States, through their authorized rep-
resentatives, must be given full and
complete access to the premises of the
exporter or the exporter’s assignee, as
applicable, during regular business
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hours from the effective date of the fa-
cility payment guarantee until the ex-
piration of such five-year period to in-
spect, examine, audit, and make copies
of the exporter’s, exporter’s assignee’s,
or a related company’s books, records,
and accounts concerning transactions
relating to the facility payment guar-
antee, including, but not limited to, fi-
nancial records and accounts per-
taining to sales, inventory, manufac-
turing, processing, and administrative
and incidental costs, both normal and
unforeseen.

(2) The exporter must maintain the
proof of entry required by §1493.290(b),
and must provide access to such docu-
ment if requested by the Secretary of
Agriculture or his authorized rep-
resentative for the five-year period
specified in paragraph (e)(1) of this sec-
tion.

(f) Responsibility of program partici-
pants. It is the responsibility of all pro-
gram participants to review, and fully
acquaint themselves with, this subpart,
program announcement(s), and no-
tice(s) to participants relating to the
FGP, as applicable. Applicants for fa-
cility payment guarantees under this
program are hereby on notice that they
will be bound by any terms contained
in applicable program announcement(s)
or notice(s) to participants issued prior
to the date of approval of a facility
payment guarantee.

(g) Submission of documents by prin-
cipal officers. All required submissions,
including certifications, applications,
reports, or requests (i.e., requests for
amendments), by exporters or export-
ers’ assignees under this subpart must
be signed by a principal or officer of
the exporter or exporter’s assignee or
their authorized designee(s). In cases
where the designee is acting on behalf
of the principal or the officer, the sig-
nature must be accompanied by:

(1) Wording indicating the delegation
of authority or, in the alternative, by a
certified copy of the delegation of au-
thority; and

(2) The name and title of the author-
ized person or officer. Further, the ex-
porter or exporter’s assignee must en-
sure that all information/reports re-
quired under this subpart are sub-
mitted within the required time limits.
If requested in writing, CCC will ac-
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knowledge receipt of a submission by
the exporter or the exporter’s assignee.
If acknowledgment of receipt is re-
quested, the exporter or exporter’s as-
signee must submit an extra copy of
each document and a stamped self-ad-
dressed envelope for return by U.S.
mail. If courier services are desired for
the return receipt, the exporter or ex-
porter’s assignee must also submit a
self-addressed courier service order
which includes the recipient’s billing
code for such service.

(h) Officials not to benefit. No member
of or delegate to Congress, or resident
Commissioner, shall be admitted to
any share or part of the facility pay-
ment guarantee or to any benefit that
may arise therefrom, but this provision
shall not be construed to extend to the
facility payment guarantee if made
with a corporation for its general ben-
efit.

(i) Deadlines. (1) Where a deadline is
fixed in terms of days, it means busi-
ness days and excludes Saturdays, Sun-
days and federal holidays.

(2) Where a deadline is fixed in terms
of months, the deadline falls on the
same day of the month as the day trig-
gering the deadline period, or if there
is no same day, the last day of the
month; and

(3) Where a deadline would otherwise
fall on a Saturday, Sunday or federal
holiday, the deadline shall be the next
business day.

Subpart D—CCC Supplier Credit
Guarantee Program Operations

SOURCE: 61 FR 33831, July 1, 1996, unless
otherwise noted.

§1493.400 General statement.

(a) Overview. (1) This subpart con-
tains the regulations governing the op-
erations of the Supplier Credit Guar-
antee Program (SCGP). The restric-
tions and criteria set forth at subpart
A for the Commodity Credit Corpora-
tion (CCC) Export Credit Guarantee
Program (GSM-102) and the Inter-
mediate Credit Guarantee Program
(GSM-103) will apply to this subpart.
The SCGP was developed to expand
U.S. agricultural exports by making
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available payment guarantees to en-
courage U.S. exporters to extend fi-
nancing on credit terms of not more
than 180 days to importers of U.S. agri-
cultural commodities.

(2) The SCGP operates in cases where
credit is necessary to increase or main-
tain U.S. exports to a foreign market
and where private U.S. exporters would
be unwilling to provide financing with-
out CCC’s guarantee. The program is
operated in a manner intended not to
interfere with markets for cash sales.
The program is targeted toward those
countries where the guarantees are
necessary to secure financing of the ex-
ports but which have sufficient finan-
cial strength so that foreign exchange
will be available for scheduled pay-
ments. In providing this credit guar-
antee facility, CCC seeks to expand
market opportunities for U.S. agricul-
tural exporters and assist long-term
market development for U.S. agricul-
tural commodities.

(3) The credit facility created by this
program is the SCGP payment guar-
antee (payment guarantee). The pay-
ment guarantee is an agreement by
CCC to pay the exporter, or the U.S. fi-
nancial institution that may take as-
signment of the exporter’s right to pro-
ceeds, specified amounts of principal
and, where applicable, interest due
from, but not paid by, the importer in-
curring the obligation in connection
with the export sale to which CCC’s
guarantee coverage pertains. By ap-
proving an exporter’s application for a
payment guarantee, CCC encourages
private sector, rather than govern-
ment, financing and incurs a substan-
tial portion of the risk of default by
the importer. CCC assumes this risk, in
order to be able to operate the program
for the purposes specified in §1493.2.

(b) Credit facility mechanism. (1) For
the purpose of the SCGP, CCC will con-
sider applications for payment guaran-
tees only in connection with export
sales of U.S. agricultural commodities
where the payment for the agricultural
commodities will be made under an un-
conditional and irrevocable importer
obligation to a U.S. exporter payable in
U.S. dollars, as defined in §1493.410(n).

(2) The exporter may assign the right
to proceeds under the importer obliga-
tion to a U.S. bank or other financial
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institution so that the exporter may
realize the proceeds of the sale prior to
the deferred payment date(s) as set
forth in the importer obligation.

(3) The SCGP payment guarantee is
designed to protect the exporter or the
exporter’s assignee against those losses
specified in the payment guarantee re-
sulting from defaults, whether for com-
mercial or noncommercial reasons, by
the importer under the importer’s obli-
gation.

(c) Program administration. The SCGP
will be administered pursuant to sub-
part A and this subpart and any Pro-
gram Announcements and Notices to
Participants issued by CCC pursuant
to, and not inconsistent with, this sub-
part. This program is under the general
administrative responsibility of the
General Sales Manager (GSM), Foreign
Agricultural Service (FAS/USDA). The
review and payment of claims for loss
will be administered by the Office of
the Controller, CCC. Information re-
garding specific points of contact for
the public, including names, addresses,
and telephone and facsimile numbers of
particular USDA or CCC offices, will be
announced by a public press release
(see §1493.410(c), ““Contacts P/R"’).

(d) Country allocations and program
announcements. From time to time,
CCC will issue a Program Announce-
ment to announce a SCGP allocation
for a specific country. The Program
Announcement for a country allocation
will designate specific allocations for
U.S. agricultural commodities or prod-
ucts thereof, will indicate the form of
promissory note required by CCC, and
will provide other pertinent informa-
tion. Exporters may negotiate export
sales to importers in that country for
one of the commodities specified in the
Program Announcement and seek pay-
ment guarantee coverage within the
dollar amounts of specified coverage
for that commodity. The Program An-
nouncement will contain a requirement
that the exporter’s sales contract con-
tain a shipping deadline within the ap-
plicable program year. The final date
for a contractual shipping deadline will
be stated in the Program Announce-
ment. Program Announcements may
also contain a specified ‘‘undesig-
nated’ or ‘““‘unallocated’” dollar amount
for the purpose that if dollar amounts
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specified for a specific commodity for a
country become fully used, an addi-
tional allocation from the
“unallocated’” or ‘‘undesignated’ por-
tion of the total country allocation
may then be designated for a specific
commodity. Program Announcements
that include an ““‘unallocated” or ‘‘un-
designated’’ dollar amount will contain
further information on the
“unallocated” or ‘“‘undesignated’ por-
tion of the country allocation.

§1493.410 Definition of terms.

Terms set forth in this subpart and in
CCC Program Announcements, Notices
to Participants, and any other CCC-
originated documents pertaining to the
SCGP will have the following mean-
ings:

(a) Assignee. A financial institution
in the United States which, for ade-
quate consideration given, has ob-
tained the legal rights to receive the
payment of proceeds under the pay-
ment guarantee.

(b) CCC. The Commodity Credit Cor-
poration, an agency and instrumen-
tality of the United States within the
Department of Agriculture, authorized
pursuant to the Commodity Credit Cor-
poration Charter Act of 1948 (15 U.S.C.
714 et seq.), and subject to the general
supervision and direction of the Sec-
retary of Agriculture.

(c) Contacts P/R. A notice issued by
FAS/USDA by public press release
which contains specific names, address-
es, and telephone and facsimile num-
bers of contacts within FAS/USDA and
CCC for use by persons interested in
obtaining information concerning the
operations of the SCGP. The Contacts
P/R also contains details about where
to submit information required to
qualify for program participation, to
apply for payment guarantees, to re-
quest amendments of payment guaran-
tees, to submit evidence of export re-
ports, and to give notices of default
and file claims for loss.

(d) Date of export. One of the fol-
lowing dates, depending upon the
method of shipment: the on-board date
of an ocean bill of lading or the on-
board ocean carrier date of an inter-
modal bill of lading; the on-board date
of an airway bill; or, if exported by rail
or truck, the date of entry shown on an
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entry certificate or similar document
issued and signed by an official of the
Government of the importing country.

(e) Date of sale. The earliest date on
which a contractual obligation exists
between the exporter, or an inter-
vening purchaser, if applicable, and the
importer under which a firm dollar-
and-cent price for the sale of agricul-
tural commodities to the importer has
been established or a mechanism to es-
tablish such price has been agreed
upon.

(f) Discounts and allowances. Any con-
sideration provided directly or indi-
rectly, by or on behalf of the exporter,
or an intervening purchaser, to the im-
porter in connection with a sale of an
agricultural commodity, above and be-
yond the commodity’s value, stated on
the appropriate FOB, FAS, CFR or CIF
basis. Discounts and allowances in-
clude, but are not limited to, the provi-
sion of additional goods, services or
benefits; the promise to provide addi-
tional goods, services or benefits in the
future; financial rebates; the assump-
tion of any financial or contractual ob-
ligations; the whole or partial release
of the importer from any financial or
contractual obligations; or settlements
made in favor of the importer for qual-
ity or weight.

(9) Eligible interest. The maximum
amount of interest, based on the inter-
est rate indicated in CCC’s payment
guarantee or any amendments to such
payment guarantee, which CCC agrees
to pay the exporter or the exporter’s
assignee in the event that CCC pays a
claim for loss. The maximum interest
rate stated in the payment guarantee,
when determined or adjusted by CCC,
will not exceed the average investment
rate of the most recent Treasury 52-
week bill auction in effect at that
time.

(h) Exported value. (1) Where CCC an-
nounces coverage on a FAS or FOB
basis and:

(i) Where the commodity is sold on a
FAS or FOB basis, the value, FAS or
FOB basis, U.S. point of export, of the
export sale, reduced by the value of
any discounts or allowances granted to
the importer in connection with such
sale; or

(ii) Where the commodity was sold on
a CFR or CIF basis, point of entry, the
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value of the export sale, FAS or FOB,
point of export, is measured by the
CFR or CIF value of the agricultural
commodity less the cost of ocean
freight, as determined at the time of
application and, in the case of CIF
sales, less the cost of marine and war
risk insurance, as determined at the
time of application, reduced by the
value of any discounts or allowances
granted to the importer in connection
with the sale of the commodity; or

(2) Where CCC announces coverage on
a CFR or CIF basis, and where the com-
modity is sold on a CFR or CIF basis,
point of entry, the total value of the
export sale, CFR or CIF basis, point of
entry, reduced by the value of any dis-
counts or allowances granted to the
importer in connection with the sale of
the commodity.

(3) When a CFR or CIF commodity
export sale involves the performance of
non-freight services to be performed
outside the United States (e.g., services
such as bagging bulk cargo) which are
not normally included in ocean freight
contracts, the value of such services
and any related materials not exported
from the U.S. with the commodity
must also be deducted from the CFR or
CIF sales price in determining the ex-
ported value.

(i) Exporter. A seller of U.S. agricul-
tural commodities or products thereof
that has qualified in accordance with
the provisions of §1493.420.

() FAS/USDA. The Foreign Agricul-
tural Service, U.S. Department of Agri-
culture.

(k) GSM. The General Sales Manager,
FAS/USDA, acting in his capacity as
Vice President, CCC, or his designee.

(I) Guaranteed value. The maximum
amount, exclusive of interest, that CCC
agrees to pay the exporter or assignee
under CCC’s payment guarantee, as in-
dicated on the face of the payment
guarantee.

(m) Importer. A foreign buyer that en-
ters into a contract with an exporter,
or with an intervening purchaser, for
an export sale of agricultural commod-
ities to be shipped from the U.S. to the
foreign buyer.

(n) Importer obligation. A promissory
note or notes that conform(s) with the
requirements for such note(s) specified

§1493.410

in the applicable country or regional
Program Announcement(s).

(0) Incoterms. The following cus-
tomary terms, as defined by the Inter-
national Chamber of Commerce,
Incoterms® current revision):

(1) Free Alongside Ship (FAS);

(2) Free on Board (FOB);

(3) Cost and Freight (CFR, or alter-
natively, C&F, C and F, or CNF); and

(4) Cost Insurance and Freight (CIF).

(p) Intervening purchaser. A party
that agrees to purchase U.S. agricul-
tural commodities from an exporter
and sell the same agricultural com-
modities to an importer.

(g) Late interest. Interest, in addition
to the interest due under the payment
guarantee, which CCC agrees to pay in
connection with a claim for loss, accru-
ing during the period beginning on the
first day after receipt of a claim which
CCC has determined to be in good order
and ending on the day on which pay-
ment is made on such claim for loss.

(r) Notice to participants. A notice
issued by CCC by public press release
which serves one or more of the fol-
lowing functions: to remind partici-
pants of the requirements of the pro-
gram; to clarify the program require-
ments contained in these regulations
in a manner which is not inconsistent
with the regulations; to instruct ex-
porters to provide additional informa-
tion in applications for payment guar-
antees under specific country and/or
commodity allocations; and to supple-
ment the provisions of a payment guar-
antee, in a manner not inconsistent
with these regulations, before the ex-
porter’s application for such payment
guarantee is approved.

(s) Payment guarantee. An agreement
under which CCC, in consideration of a
fee paid, and in reliance upon the state-
ments and declarations of the exporter,
subject to the terms set forth in the
written guarantee (including the re-
quired form of promissory note), this
subpart, and any applicable Program
Announcements or Notices to Partici-
pants, agrees to pay the exporter or the
exporter’s assignee in the event of a de-
fault by an importer under the im-
porter obligation.

(t) Port value. (1) Where CCC an-
nounces coverage on a FAS or FOB
basis and:
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(i) Where the commodity is sold on a
FAS or FOB basis, U.S. point of export,
the value, FAS or FOB basis, U.S.
point of export, of the export sale, in-
cluding the upward tolerance, if any, as
provided by the export sales contract,
reduced by the value of any discounts
or allowances granted to the importer
in connection with such sale; or

(if) Where the commodity was sold on
a CFR or CIF basis, point of entry, the
value of the export sale, FAS or FOB,
point of export, including the upward
tolerance, if any, as provided by the ex-
port sales contract, is measured by the
CFR or CIF value of the agricultural
commodity less the value of ocean
freight and, in the case of CIF sales,
less the value of marine and war risk
insurance, reduced by the value of any
discounts or allowances granted to the
importer in connection with the sale of
the commodity; or

(2) Where CCC announces coverage on
a CFR or CIF basis and where the com-
modity was sold on CFR or CIF basis,
point of entry, the total value of the
export sale, CFR or CIF basis, point of
entry, including the upward tolerance,
if any, as provided by the export sales
contract, reduced by the value of any
discounts or allowances granted to the
importer in connection with the sale of
the commodity.

(3) When a CFR or CIF commodity
export sale involves the performance of
non-freight services to be performed
outside the United States (e.g., services
such as bagging bulk cargo), which are
not normally included in ocean freight
contracts, the value of such services
and any related materials not exported
from the U.S. with the commodity
must also be deducted from the CFR or
CIF sales price in determining the port
value.

(u) Program announcement. An an-
nouncement issued by CCC which pro-
vides information on specific country
and commodity allocations and may
identify eligible agricultural commod-
ities and countries, length of credit pe-
riods which may be covered, specify
dollar limitations for CCC exposure in
particular countries, the form of prom-
issory note required for a particular
country or region, and include other
information and requirements.
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(v) SCGP. The Supplier Credit Guar-
antee Program described by this sub-
part.

(w) United States or U.S. All of the 50
states, the District of Columbia, and
the territories and possessions of the
United States.

(x) U.S. agricultural commodity. (1) An
agricultural commodity or product en-
tirely produced in the United States; or

(2) A product of an agricultural com-
modity—

(i) 90 percent or more of the agricul-
tural components of which by weight,
excluding packaging and added water,
is entirely produced in the United
States; and

(ii) That the Secretary determines to
be a high value agricultural product.
For purposes of this definition, fish en-
tirely produced in the United States in-
clude fish harvested by a documented
fishing vessel as defined in title 46,
United States Code, in waters that are
not waters (including the territorial
sea) of a foreign country.

(y) USDA. United States Department
of Agriculture.

[61 FR 33831, July 1, 1996, as amended at 62
FR 24561, May 6 1997]

§1493.420 Information required for
program participation.

Before CCC will accept an application
for a payment guarantee under the
SCGP, the applicant must qualify for
participation in this program. Based
upon the information submitted by the
applicant and other publicly available
sources, CCC will determine whether
the applicant is eligible for participa-
tion in the program.

(a) Submission of documentation. In
order to qualify for participation in the
SCGP, an applicant must submit to
CCC, at the address specified in the
Contacts P/R, the following informa-
tion:

(1) The address of the applicant’s
headquarters office and the name and
address of an agent in the U.S. for the
service of process;

(2) The legal form of doing business
of the applicant, e.g., sole proprietor-
ship, partnership, corporation, etc.;

(3) The place of incorporation of the
applicant, if the applicant is a corpora-
tion;
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(4) The name and U.S. address of the
office(s) of the applicant, and state-
ment indicating whether the applicant
is a U.S. domestic corporation, a for-
eign corporation or another foreign en-
tity. If the applicant has multiple of-
fices, the address included in the infor-
mation should be that which is perti-
nent to the particular export sale con-
templated by the applicant under this
subpart;

(5) A certified statement describing
the applicant’s participation, if any,
during the past three years in U.S.
Government programs, contracts or
agreements; and

(6) A certification that: “‘I certify, to
the best of my knowledge and belief,
that neither [name of applicant] nor
any of its principals has been debarred,
suspended, or proposed for debarment
from contracting with or participating
in programs administered by any U.S.
Government agency. [’Principals,” for
the purpose of this certification, means
officers; directors; owners of five per-
cent or more of stock; partners; and
persons having primary management
or supervisory responsibility within a
business entity (e.g., general manager,
plant manager, head of a subsidiary di-
vision, or business segment, and simi-
lar positions).] | further agree that,
should any such debarment, suspen-
sion, or notice of proposed debarment
occur in the future, [name of applicant]
will immediately notify CCC.”

(b) Previous qualification. Any ex-
porter that is qualified under subpart
B, §1493.30 is qualified under this sec-
tion to submit applications for a SCGP
payment guarantee, and the informa-
tion provided by the exporter pursuant
to §1493.30 will be deemed to also have
been provided under this section. Each
application must include the statement
required by §1493.430(a)(17) incor-
porating the certifications of §1493.440,
including the certification in
§1493.440(e) that the information pre-
viously provided pursuant to §1493.420
has not changed. If the exporter is un-
able to provide such certification, such
exporter must update the information
required by paragraph (a) of this sec-
tion which has changed and certify
that the remainder of the information
previously provided has not changed.

§1493.430

(c) Additional submissions. CCC will
promptly notify applicants that have
submitted information required by this
section whether they have qualified to
participate in the program. Any appli-
cant failing to qualify will be given an
opportunity to provide additional in-
formation for consideration by CCC.

(d) Ineligibility for program participa-
tion. An applicant may be ineligible to
participate in the SCGP if:

(1) Such applicant is currently
debarred, suspended, or proposed for
debarment from contracting with or
participating in any program adminis-
tered by a U.S. Government agency; or

(2) Such applicant is controlled or
can be controlled, in whole or in part,
by any individuals or entities currently
debarred, suspended or proposed for de-
barment from contracting with or par-
ticipating in programs administered by
any U.S. Government agency.

§1493.430 Application for a payment
guarantee.

(a) A firm export sale must exist be-
fore an exporter may submit an appli-
cation for a payment guarantee. An ap-
plication for a payment guarantee may
be submitted in writing or may be
made by telephone, but, if made by
telephone, it must be confirmed in
writing to the office specified in the
Contacts P/R. An application must
identify the name and address of the
exporter and include the following in-
formation:

(1) Name of the destination country;

(2) Name and address of the importer;

(3) Name and address of the inter-
vening purchaser, if any, and a state-
ment that the commodity will be
shipped directly to the importer in the
destination country;

(4) Date of sale;

(5) Exporter’s sale number;

(6) Delivery period as agreed between
the exporter and the importer;

(7) A full description of the com-
modity (including packaging, if any);

(8) Mean quantity, contract loading
tolerance and, if the exporter chooses,
a request for CCC to reserve coverage
up to the maximum quantity permitted
by the contract loading tolerance;

(9) Unit sales price of the commodity,
or a mechanism to establish the price,
as agreed between the exporter and the
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importer. If the commodity was sold on
the basis of CFR or CIF, the actual (if
known at the time of application) or
estimated value of freight and, in the
case of sales made on a CIF basis, the
actual (if known at the time of applica-
tion) or estimated value of marine and
war risk insurance, must be specified;

(10) Description and value of dis-
counts and allowances, if any;

(11) Port value (includes upward load-
ing tolerance, if any);

(12) Guaranteed value;

(13) Guarantee fee;

(14) The term length for the credit
being extended and the intervals be-
tween principal payments for each
shipment to be made under the export
sale;

(15) A statement indicating whether
any portion of the export sale for
which the exporter is applying for a
payment guarantee is also being used
as the basis for an application for par-
ticipation in any of the following CCC
or USDA export programs: Export En-
hancement Program, Dairy Export In-
centive Program, Sunflowerseed Oil
Assistance Program, or Cottonseed Oil
Assistance Program. The number of
the Agreement assigned by USDA
under one of these programs should be
included, as applicable;

(16) Other information as requested
by CCC or specified in Program An-
nouncements and Notices to Partici-
pants, as applicable; and

(17) The exporter’s statement, “ALL
SECTION 1493.440 CERTIFICATIONS
ARE BEING MADE IN THIS APPLICA-
TION”’ which, when included in the ap-
plication by the exporter, will con-
stitute a certification that it is in com-
pliance with all the requirements set
forth in §1493.440.

(b) An application for a payment
guarantee may be approved as sub-
mitted, approved with modifications
agreed to by the exporter, or rejected
by the GSM. In the event that the ap-
plication is approved, the GSM will
cause a payment guarantee to be issued
in favor of the exporter. Such payment
guarantee will become effective at the
time specified in §1493.450(b). If, based
upon a price review, the unit sales
price of the commodity does not fall
within the prevailing commercial mar-
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ket level ranges, as determined by CCC,
the application will not be approved.

(c) Ineligible exporter. An exporter
will be ineligible to obtain a payment
guarantee if such exporter:

(1) Directly or indirectly owns or
controls the importer;

(2) Is directly or indirectly owned or
controlled by the importer; or

(3) Is directly or indirectly owned or
controlled by a person(s) or entity(ies)
which also owns or controls the im-
porter.

§1493.440 Certification requirements
for payment guarantee.

By providing the statement in
§1493.430(a)(17), the exporter is certi-
fying that the information provided in
the application is true and correct and,
further, that all requirements set forth
in this section have been or will be
met. The exporter will be required to
provide further explanation or docu-
mentation with regard to applications
that do not include this statement. The
exporter, in submitting an application
for a payment guarantee and providing
the statement set forth in
§1493.430(a)(17), certifies that:

(@) The agricultural commodity or
product to be exported under the pay-
ment guarantee is a U.S. agricultural
commodity as defined by §1493.410(X).

(b) There have not been and will not
be any corrupt payments or extra sales
services or other items extraneous to
the transaction provided, financed, or
guaranteed in connection with the
transaction, and that the transaction
complies with applicable United States
law;

(c) If the agricultural commodity is
vegetable oil or a vegetable oil prod-
uct, that none of the agricultural com-
modity or product has been or will be
used as a basis for a claim of a refund,
as drawback, pursuant to section 313 of
the Tariff Act of 1930, 19 U.S.C. 1313, of
any duty, tax or fee imposed under
Federal law on an imported commodity
or product;

(d) No person or selling agency has
been employed or retained to solicit or
secure the payment guarantee, and
that there is no agreement or under-
standing for a commission, percentage,
brokerage, or contingent fee, except in
the case of bona fide employees or bona
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fide established commercial or selling
agencies maintained by the exporter
for the purpose of securing business;
and

(e) The information provided pursu-
ant to §1493.420 has not changed, the
exporter still meets all of the qualifica-
tion requirements of §1493.420, and the
exporter will immediately notify CCC
if there is a change of circumstances
which would cause it to fail to meet
such requirements. If the exporter
breaches or violates these certifi-
cations with respect to a SCGP pay-
ment guarantee, CCC will have the
right, notwithstanding any other
rights provided under this subpart, to
annul guarantee coverage for any com-
modities not yet exported and/or to
proceed against the exporter.

[61 FR 33831, July 1, 1996, as amended at 62
FR 24561, May 6, 1997]

§1493.450 Payment guarantee.

(a) CCC’s obligation. The payment
guarantee will provide that CCC agrees
to pay the exporter or the exporter’s
assignee an amount not to exceed the
guaranteed value, plus eligible inter-
est, in the event that the importer fails
to pay under the importer obligation.
unless CCC determines with respect to
the particular transaction and claim
that the guaranteed portion of the port
value exceeded the prevailing U.S.
market value for the same, or same
type of agricultural commodity or
product. In making this determination,
CCC will adjust the prevailing U.S.
market value for estimated freight and/
or insurance costs if the export sale
was made on a CFR or CIF basis. Pay-
ment by CCC will be in U.S. dollars.

(b) Period of guarantee coverage. The
payment guarantee will apply to a
credit period not exceeding 180 days be-
ginning either on the date(s) of ex-
port(s) or from the date when interest
begins to accrue whichever is earlier,
and will continue during the credit
term specified in the payment guar-
antee or amendments thereto. How-
ever, the payment guarantee becomes
effective on the date(s) of export(s) of
the agricultural commodities or prod-
ucts thereof specified in the exporter’s
application for a payment guarantee.

(c) Terms of the CCC payment guar-
antee. The terms of CCC’s coverage will

§1493.450

be set forth in the payment guarantee,
as approved by CCC, and will include
the provisions of this subpart, which
may be supplemented by any Program
Announcements and/or Notices to Par-
ticipants in effect at the time the pay-
ment guarantee is approved by CCC.

(d) Final date to export. The final date
to export shown on the payment guar-
antee will be one month, as determined
by CCC, after the contractual deadline
for shipping.

(e) Reserve coverage for loading toler-
ances. The exporter may apply for a
payment guarantee and, if coverage is
available, pay the guarantee fee, based
at least on, the amount of the lower
loading tolerance of the export sales
contract; however, the exporter may
also request that CCC reserve addi-
tional guarantee coverage to accommo-
date up to the amount of the upward
loading tolerance specified in the ex-
port sales contract. If such additional
guarantee coverage is available at the
time of application and CCC deter-
mines to make such reservation, it will
so indicate to the exporter. In the
event that the exporter ships a quan-
tity greater than the amount on which
the guarantee fee was paid (i.e., lower
loading tolerance), it may obtain the
additional coverage from CCC, up to
the amount of the upward loading tol-
erance, by filing for an amendment to
the payment guarantee, and by paying
the additional amount of fee applica-
ble. If such amendment to the payment
guarantee is not filed with CCC by the
exporter within 30 days after the date
of the last export against the sales con-
tract, CCC may determine not to re-
serve the coverage originally set aside
for the exporter.

() Ineligible exports. Commodities
with a date of export prior to the date
of receipt by CCC of the exporter’s tele-
phonic or written application for a pay-
ment guarantee, or with a date of ex-
port made after the final date for ex-
port shown on the payment guarantee
or any amendments thereof, are ineli-
gible for guarantee coverage under this
subpart, except where it is determined
by the GSM to be in the best interests
of CCC to provide guarantee coverage
on such commodities.

(g) Foreign agricultural component.
CCC may approve payment guarantees
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under this subpart only in connection
with sales of United States agricul-
tural commodities as defined In
§1493.410(x). CCC may not provide guar-
antee coverage under this subpart on
credit extended for the value of any
foreign agricultural component.

(h) Additional requirements. The pay-
ment guarantee may contain such ad-
ditional terms, conditions, and limita-
tions as deemed necessary or desirable
by the GSM. Such additional terms,
conditions or qualifications, as stated
in the payment guarantee are binding
on the exporter or the exporter’s as-
signee.

(i) Amendments. A request for an
amendment of a payment guarantee
may be submitted only by the exporter
(with the concurrence of the assignee,
if any). CCC will consider such a re-
quest only if the amendment sought is
consistent with this subpart and any
applicable Program Announcements
and Notices to Participants. Amend-
ments may include, but will not be lim-
ited to, a change in the credit period
and an extension of time to export.
Any amendment to the payment guar-
antee, particularly those that result in
an increase in CCC’s liability under the
payment guarantee, may result in an
increase in the guarantee fee. (Tech-
nical corrections or corrections of a
clerical error which may be submitted
by the exporter or the exporter’s as-
signee are not viewed as amendments.)

§1493.460 Guarantee rates and fees.

(a) Guarantee fee rates. The current
payment guarantee fee rate(s) will be
available by Program Announcement.

(b) Calculation of fee. The guarantee
fee will be computed by multiplying
the guaranteed value by the guarantee
fee rate.

(c) Payment of fee. The exporter shall
remit, with his written application, the
full amount of the guarantee fee. Ap-
plications will not be approved until
the guarantee fee has been received by
CCC. The exporter’s check for the guar-
antee fee shall be made payable to CCC
and mailed or delivered by courier to
the office specified in the Contacts P/R.

(d) Refunds of fee. Guarantee fees paid
in connection with approved applica-
tions will ordinarily not be refundable.
CCC'’s approval of the application will
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be final and refund of the guarantee fee
will not be made after approval unless
the GSM determines that such refund
will be in the best interest of CCC. If
the application for a payment guar-
antee is not approved or is approved
only for a part of the guarantee cov-
erage requested, a full or pro rata re-
fund of the fee remittance will be
made.

§1493.470 Evidence of export.

(a) Report of export. The exporter is
required to provide CCC an evidence of
export report for each shipment made
under the payment guarantee. This re-
port must include the following:

(1) Payment guarantee number;

(2) Date of export;

(3) Exporter’s sale number;

(4) Exported value;

(5) Quantity;

(6) A full description of the com-
modity exported;

(7) Unit sales price received for the
commodity exported and the basis
(e.g., FOB, CFR, CIF). Where the unit
sales price at export differs from the
unit sales price indicated in the export-
er’s application for a payment guar-
antee, the exporter is also required to
submit a statement explaining the rea-
son for the difference;

(8) Description and value of discounts
and allowances, if any;

(9) Number of the Agreement as-
signed by USDA under any other pro-
gram if any portion of the export sale
was also approved for participation in
any of the following CCC or USDA ex-
port program: Export Enhancement
Program, Dairy Export Incentive Pro-
gram, Sunflowerseed Oil Assistance
Program, or Cottonseed Oil Assistance
Program; and

(10) The exporter’s statement, “ALL
SECTION 1493.480 CERTIFICATIONS
ARE BEING MADE IN THIS EVI-
DENCE OF EXPORT” which, when in-
cluded in the evidence of export by the
exporter, will constitute a certification
that it is in compliance with all the re-
quirements set forth in §1493.480.

(b) Time limit for submission of evidence
of export. The exporter must provide a
written report to the office specified in
the Contacts P/R within 60 calendar
days if the export was by rail or truck;
or 30 calendar days if the export was by
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any other carrier. The time period for
filing a report of export will commence
upon each date of export of the com-
modity covered under a payment guar-
antee. If the evidence of export report
is not received by CCC within the time
period for filing, the payment guar-
antee will become null and void only if
and only to the extent that failure to
make timely filing resulted, or would
be likely to result, in:

(1) Significant financial
CCC;

(2) The undermining of an essential
regulatory purpose of the program;

(3) Obstruction of the fair adminis-
tration of the program; or

(4) A threat to the integrity of the
program. The time limit for submis-
sion of an evidence of export report
may be extended if such extension is
determined by the GSM to be in the
best interests of CCC.

(c) Export sales reporting. Exporters
may have a mandatory reporting re-
sponsibility under section 602 of the
Agricultural Trade Act of 1978, as
amended (7 U.S.C. 5712) for exports of
wheat and wheat flour, feed grains, oil-
seeds, cotton, and other agricultural
commodities and products thereof.

harm to

§1493.480 Certification requirements
for the evidence of export.

By providing the statement con-
tained in §1493.470(a)(10), the exporter
is certifying that the information pro-
vided in the evidence of export report
is true and correct and, further, that
all requirements set forth in this sec-
tion have been or will be met. The ex-
porter will be required to provide fur-
ther explanation or documentation
with regard to reports that do not in-
clude this statement. If the exporter
breaches or violates these certifi-
cations with respect to a SCGP pay-
ment guarantee, CCC will have the
right, notwithstanding any other
rights provided under this subpart, to
annul guarantee coverage for any com-
modities not yet exported and/or to
proceed against the exporter. The ex-
porter, in submitting the evidence of
export and providing the statement set
forth in §1493.470(a)(10), certifies that:

(a) The agricultural commodity or
product exported under the payment

§1493.490

guarantee is a U.S. agricultural com-
modity as defined by §1493.410(x).

(b) Agricultural commodities of the
grade, quality and quantity called for
in the exporter’s sales contract with
the importer have been exported to the
country specified in the payment guar-
antee;

(c) There is an importer obligation as
defined in §1493.410(n) to cover the ex-
ported value of the commodity ex-
ported;

(d) There have not been and will not
be any corrupt payments or extra sales
services or other items extraneous to
the transaction provided, financed, or
guaranteed in connection with the
transaction, and that the transaction
complies with applicable United States
law; and

(e) The information provided pursu-
ant to §1493.420 has not changed, the
exporter still meets all of the qualifica-
tion requirements of §1493.420 and the
exporter will immediately notify CCC
if there is a change of circumstances
which would cause it to fail to meet
such requirements.

[61 FR 33831, July 1, 1996, as amended at 62
FR 24561, May 6, 1997]

§1493.490 Proof of entry.

(a) Diversion. The diversion of com-
modities covered by a SCGP payment
guarantee to a country other than that
shown on the payment guarantee is
prohibited, unless expressly authorized
by the GSM.

(b) Records of proof of entry. Exporters
must obtain and maintain records of an
official or customary commercial na-
ture and grant authorized USDA offi-
cials access to such documents or
records as may be necessary to dem-
onstrate the arrival of the agricultural
commodities exported in connection
with the SCGP in the country that was
the intended country of destination of
such commodities. Records dem-
onstrating proof of entry must be in
English or be accompanied by a cer-
tified or other translation acceptable
to CCC. Records acceptable to meet
this requirement include an original
certification of entry signed by a duly
authorized customs or port official of
the importing country, by the im-
porter, by an agent or representative of
the vessel or shipline which delivered
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the agricultural commodity to the im-
porting country, or by a private sur-
veyor in the importing country, or
other documentation deemed accept-
able by the GSM showing:

(1) That the agricultural commodity
entered the importing country;

(2) The identification of the export
carrier;

(3) The quantity of the agricultural
commodity;

(4) The kind, type, grade and/or class
of the agricultural commodity; and

(5) The date(s) and place(s) of unload-
ing of the agricultural commodity in
the importing country. (Records of
proof of entry need not be submitted
with a claim for loss, except as may be
provided in §1493.500(b)(4)(ii).)

§1493.500 Notice of default and claims
for loss.

(a) Notice of default. If the importer
fails to make payment pursuant to the
terms of the importer obligation, the
exporter or the exporter’s assignee
must submit a notice of default to CCC
as soon as possible, but not later than
10 calendar days after the date that
payment was due from the importer
(the due date). A notice of default must
be submitted in writing to the Treas-
urer, CCC, at the address specified in
the Contacts P/R. If the exporter or the
exporter’s assignee fails to promptly
notify CCC of defaults in accordance
with this paragraph, CCC may make
the payment guarantee null and void
with respect to any payment(s) appli-
cable to such default. This time limit
may be extended only under extraor-
dinary circumstances and if such ex-
tension is determined by the Con-
troller, CCC, to be in the best interests
of CCC. The notice of default must in-
clude:

(1) Payment guarantee number;

(2) Name of the country;

(3) Name of the defaulting importer;

(4) Due date;

(5) Total amount of the defaulted
payment due, indicating separately the
amounts for principal and interest;

(6) Date of importer’s refusal to pay,
if applicable; and

(7) Reason for importer’s refusal to
pay, if known.

(b) Filing a claim for loss. A claim for
a loss by the exporter or the exporter’s
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assignee will not be paid if it is made
later than six months from the due
date of the defaulted payment. A claim
for loss must be submitted in writing
to the Treasurer, CCC, at the address
specified in the Contacts P/R. The
claim for loss must include the fol-
lowing information and documents:

(1) Payment guarantee number;

(2) A certification that the scheduled
payment has not been received;

(3) A certification of the amount of
accrued interest in default, the date in-
terest began to accrue, and the interest
rate on the importer obligation appli-
cable to the claim;

(4) A copy of each of the following
documents, with a cover document con-
taining a signed certification by the
exporter or the exporter’s assignee that
each page of each document is a true
and correct copy:

(i) The importer obligation;

(ii) Depending upon the method of
shipment, the negotiable ocean carrier
or intermodal bill(s) of lading signed
by the shipping company with the on-
board ocean carrier date for each ship-
ment, the airway bill, or, if shipped by
rail or truck, the entry certificate or
similar document signed by an official
of the importing country;

(ifi)(A) The exporter’s invoice show-
ing, as applicable, the FAS, FOB, CFR
or CIF values; or

(B) If there was an intervening pur-
chaser, both the exporter’s invoice to
the intervening purchaser and the in-
tervening purchaser’s invoice to the
importer;

(iv) An instrument, in form and sub-
stance satisfactory to CCC, sub-
rogating to CCC the respective rights
of the exporter and the exporter’s as-
signee, if applicable, to the amount of
payment in default under the applica-
ble export sale. The instrument must
reference the applicable importer obli-
gation; and

(v) A copy of the report(s) of export
previously submitted by the exporter
to CCC pursuant to §1493.470(a).

(c) Subsequent claims for defaults on in-
stallments. If the initial claim is found
in good order, the exporter or an ex-
porter’s assignee need only provide all
of the required claims documents with
the initial claim relating to a covered
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transaction. For subsequent claims re-
lating to failure of the importer to
make scheduled installments on the
same export shipment, the exporter or
the exporter’s assignee need only sub-
mit to CCC a notice of such failure con-
taining the information stated in para-
graph (b) (1), (2), and (3) of this section;
an instrument of subrogation as per
paragraph (b)(4)(iv) of this section, and
including the date the original claim
was filed with CCC.

§1493.510 Payment for loss.

(a) Determination of CCC’s liability.
Upon receipt in good order of the infor-
mation and documents required under
§1493.500, CCC will determine whether
or not a loss has occurred for which
CCC is liable under the applicable pay-
ment guarantee, this subpart and any
applicable supplemental Program An-
nouncements and Notices to Partici-
pants. If CCC determines that it is lia-
ble to the exporter and/or the export-
er’s assignee, CCC will pay the exporter
or the exporter’s assignee in accord-
ance with paragraphs (b) and (c) of this
section.

(b) Amount of CCC’s liability. Subject
to a determination by CCC with respect
to prevailing U.S. market value pursu-
ant to §1493.450(a) of this part, CCC’s
maximum liability for any claims for
loss submitted with respect to any pay-
ment guarantee, not including any late
interest payments due in accordance
with paragraph (c) of this section, will
be limited to the lesser of:

(1) The guaranteed value as stated in
the payment guarantee, plus eligible
interest; or

(2) The guaranteed percentage (as in-
dicated in the payment guarantee) of
the exported value indicated in the evi-
dence of export, plus eligible interest.

(c) Late interest payment. If a claim is
not paid within one day of receipt of a
claim which CCC has determined to be
in good order, late interest will accrue
in favor of the exporter or the export-
er’s assignee beginning with the first
day after the day of receipt of a claim
found by CCC to be in good order and
continuing until and including the date
that payment is made by CCC. Late in-
terest will be paid on the guaranteed
amount, as determined by paragraphs
(b)(1) and (2) of this section, and will be
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calculated based on the average invest-
ment rate of the most recent Treasury
91-day bill auction as announced by the
Department of Treasury as of the due
date.

(d) Accelerated payments. CCC will pay
claims only for losses on amounts not
paid as scheduled. CCC will not pay
claims for amounts due under an accel-
erated payment clause in the export
sales contract or the importer obliga-
tion unless it is determined to be in the
best interests of CCC by the Controller,
CCC. Notwithstanding the foregoing,
CCC at its option may declare the en-
tire amount of the unpaid balance, plus
accrued interest, in default and make
payment to the exporter or the export-
er’s assignee in addition to such other
claimed amount as may be due from
CCC.

(e) Action against the assignee. Not-
withstanding any other provision in
this subpart to the contrary, with re-
gard to commodities covered by a pay-
ment guarantee, CCC will not, except
pursuant to a determination under
§1493.450(a) of this part, hold the as-
signee responsible or take any action
or raise any defense against the as-
signee for any action, omission, or
statement by the exporter of which the
assignee has no knowledge, provided
that:

(1) The exporter complies with the re-
porting requirements under §§1493.470
and 1493.480, excluding post-export ad-
justments (i.e., corrections to evidence
of export reports); and

(2) The exporter or the exporter’s as-
signee furnishes the statements and
documents specified in §1493.500.

§1493.520 Recovery of losses.

(a) Notification. Upon payment of loss
to the exporter or the exporter’s as-
signee, CCC will notify the importer of
CCC’s rights under the subrogation
agreement to recover all moneys in de-
fault.

(b) Receipt of monies. (1) In the event
that monies for a defaulted payment
are recovered by the exporter or the ex-
porter’s assignee from the importer or
any other source whatsoever, such
monies shall be immediately paid to
the Treasurer, CCC. If such monies are
not received by CCC within 15 business
days from the date of recovery by the
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exporter or the exporter’s assignee, the
exporter or the exporter’s assignee will
owe to CCC interest from the date of
recovery to the date of receipt by CCC.
This interest will be calculated based
on the latest average investment rate
of the most recent Treasury 91-day bill
auction, as announced by the Depart-
ment of Treasury, in effect on the date
of recovery and will accrue from such
date to the date of payment by the ex-
porter or the exporter’s assignee to
CCC. Such interest will be charged only
on CCC'’s share of the recovery.

(2) If CCC recovers monies that
should be applied to a payment guar-
antee for which a claim has been paid
by CCC, CCC will pay the holder of the
payment guarantee its pro rata share
immediately, provided that the re-
quired information necessary for deter-
mining pro rata distribution has been
furnished. If payment is not made by
CCC within 15 business days from the
date of recovery or 15 business days
from receiving the required informa-
tion for determining pro rata distribu-
tion, whichever is later, CCC will pay
interest calculated on the latest aver-
age investment rate of the most recent
Treasury 91-day bill auction, as an-
nounced by the Department of Treas-
ury, in effect on the date of recovery
and such interest will accrue from such
date to the date of payment by CCC.
The interest will apply only to the por-
tion of the recovery payable to the
holder of the payment guarantee.

(c) Allocation of recoveries. Recoveries
made by CCC from the importer, and
recoveries received by CCC from the
exporter, the exporter’s assignee, or
any other source whatsoever, will be
allocated by CCC to the exporter or the
exporter’s assignee and to CCC on a pro
rata basis determined by their respec-
tive interests in such recoveries. The
respective interest of each party will
be determined on a pro rata basis,
based on the combined amount of prin-
cipal and interest in default. Once CCC
has paid out a particular claim under a
payment guarantee, CCC pro rates any
collections it receives and shares these
collections proportionately with the
holder of the guarantee until both CCC
and the holder of the guarantee have
been reimbursed in full. Appendix A to
§1493.520—Illustration of Pro Rata Al-
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location of Recoveries—provides an ex-
ample of the methodology used by CCC
in applying this paragraph (c).

(d) Liabilities to CCC. Notwith-
standing any other terms of the pay-
ment guarantee, the exporter may be
liable to CCC for any amounts paid by
CCC under the payment guarantee
when and if it is determined by CCC
that the exporter has engaged in fraud,
or has been or is in material breach of
any contractual obligation, certifi-
cation or warranty made by the ex-
porter for the purpose of obtaining the
payment guarantee or for fulfilling ob-
ligations under SCGP. Further, the ex-
porter’s assignee may be liable to CCC
for any amounts paid by CCC under the
payment guarantee when and if it is
determined by CCC that the exporter’s
assignee has engaged in fraud or other-
wise violated program requirements.

(e) Good faith. The violation by an ex-
porter of the certifications in
§81493.440(b) and 1493.480(d) or the fail-
ure of an exporter to comply with the
provisions of 8§1493.490 or 1493.530(e)
will not affect the validity of any pay-
ment guarantee with respect to an as-
signee which had no knowledge of such
violation or failure to comply at the
time such exporter applied for the pay-
ment guarantee or at the time of as-
signment of the payment guarantee.

(f) Cooperation in recoveries. Upon pay-
ment by CCC of a claim to the exporter
or the exporter’s assignee, the exporter
or the exporter’s assignee will cooper-
ate with CCC to effect recoveries from
the importer.

APPENDIX A TO §1493.520—ILLUSTRATION OF
PRO RATA ALLOCATION OF RECOVERIES

The following example illustrates CCC’s
policy, as set forth in §1493.520(c), regarding
pro rata sharing of recoveries made for
claims filed under the SCGP. A typical case
might be as follows:

1. The U.S. exporter enters into a $200,000,
180 day credit arrangement with the im-
porter calling for two equal payments of
principal and two equal payments of interest
at a rate of 10 percent per annum and a pen-
alty interest rate of 12 percent per annum
(basis 360 days) on overdue amounts until the
overdue amount is paid. (Basis for interest
calculation may be 360 or 365 days.)

2. The importer fails to make the final
principal payment of $100,000 and an interest
payment of $2,500.00 (10% per annum for 90
days on $100,000), both due on January 31.
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3. On February 10, the U.S. exporter files a
claim in good order with CCC.

4. CCC’s guarantee states that CCC’s max-
imum liability is limited to 60 percent of the
principal amount due ($60,000) and interest at
a rate of 8 percent per annum (basis 365 days)
on 60 percent of the principal outstanding
($1,183.56) (8% per annum for 90 days on
$60,000). (CCC’s basis for interest calculation
is 365 days.)

5. CCC pays the claim on February 22.

6. The average investment rate of the most
recent 91-day Treasury Bill auction average
which has been published by the Department
of Treasury in effect on the date of non-
payment by CCC (January 31) is 7 percent.
(CCC'’s late interest rate.)

COMPUTATION OF OBLIGATIONS

Using the above case, CCC’s payment to
the holder of the payment guarantee would
be computed as follows:

1. CCC’s Obligation under
the Payment Guarantee:

(a) Principal coverage—
(60% $100,000) ...............

(b) Interest coverage—
(8% per annum for 90
days on $60,000, basis

365 days) ..ocevieniiniiiinens

$60,000.00

1,183.56

(c) Late interest due
from CCC (7% per
annum for 11 days on
$61,183.56, basis 365
days) ..oocceviiiiiinii

$61,183.56

129.07

(d) Amount paid by CCC

on February 22 ............ $61,312.63

2. Importer’s  obligation

under the importer obliga-
tion:

(a) Principal due Janu-

ary 31 ..o

Interest due January

31 (10% per annum

for 90 days on

$100,000, basis 360

(o EAVZS) I,

$100,000.00

2,500.00

Amount owed by im-
porter as of Janu-
ary 31 ..o

(b) Penalty interest due
(12% per annum for 22
days on  $102,500.00,
basis 360 days) .............

$102,500.00

751.67

() Amount owed by im-
porter as of February

22 i $103,251.67

§1493.530

3. Amount of importer’s ob-
ligation not covered by
CCC’s payment guarantee:
$41,939.04 ($103,251.67-
$61,312.63)..

COMPUTATION OF PRO RATA SHARING IN
RECOVERY OF LOSSES

In establishing each party’s respective in-
terest in any recovery of losses, the total
amount due under the importer obligation
would be determined as of the date the claim
is paid by CCC (February 22). Using the
above example in which the amount owed by
the importer is $103,251.67, CCC would be en-
titled to 59.38 percent ($61,312.63 divided by
$103,251.67) and the holder of the payment
guarantee would be entitled to 40.62 percent
($41,939.04 divided by $103,251.67) of any recov-
eries of losses after settlement of the claim.
Since in this example, the losses were recov-
ered after the claim has been paid by CCC,
§1493.520(b) would apply.

§1493.530 Miscellaneous provisions.

(a) Assignment. (1) The exporter may
assign the proceeds which are, or may
become, payable by CCC under a pay-
ment guarantee or the right to such
proceeds only to a financial institution
in the U.S. The assignment must cover
all amounts payable under the pay-
ment guarantee not already paid, may
not be made to more than one party,
and may not, unless approved in ad-
vance by CCC, be:

(i) Made to one party acting for two
or more parties; or

(ii) Subject to further assignment.

(2) An original and two copies of the
written notice of assignment signed by
the parties thereto must be filed by the
assignee with the Treasurer, CCC, at
the address specified in the Contacts P/
R.

(3) Receipt of the notice of assign-
ment will ordinarily be acknowledged
to the exporter and its assignee in
writing by an officer of CCC. In cases
where a financial institution is deter-
mined to be ineligible to receive an as-
signment, in accordance with para-
graph (b) of this section, CCC will pro-
vide notice thereof, to the financial in-
stitution and to the exporter issued the
payment guarantee, in lieu of an ac-
knowledgment of assignment.

(4) The name and address of the as-
signee must be included on the written
notice of assignment.
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(b) Ineligibility of financial institutions
to receive an assignment. A financial in-
stitution will be ineligible to receive
an assignment of proceeds which may
become payable under a payment guar-
antee if, at the time of assignment,
such financial institution:

(1) Is not in sound financial condi-
tion, as determined by the Treasurer of
CCC;

(2) Owns or controls the entity
issuing the importer obligation; or

(3) Is owned or controlled by an enti-
ty that owns or controls the entity
issuing the importer obligation.

(c) Ineligibility of financial institutions
to receive proceeds. A financial institu-
tion will be ineligible to receive pro-
ceeds payable under a payment guar-
antee approved by CCC if such financial
institution:

(1) At the time of assignment of a
payment guarantee, is not in sound fi-
nancial condition, as determined by
the Treasurer of CCC;

(2) Owns or controls the entity
issuing the importer obligation; or

(3) Is owned or controlled by an enti-
ty that owns or controls the entity
issuing the importer obligation.

(d) Alternative satisfaction of payment
guarantees. CCC may, with the agree-
ment of the exporter (or if the right to
proceeds payable under the payment
guarantee has been assigned, with the
agreement of the exporter’s assignee),
establish procedures, terms and/or con-
ditions for the satisfaction of CCC’s ob-
ligations under a payment guarantee
other than those provided for in this
subpart if CCC determines that those
alternative procedures, terms, and/or
conditions are appropriate in resched-
uling the debts arising out of any
transaction covered by the payment
guarantee and would not result in CCC
paying more than the amount of CCC’s
obligation.

(e) Maintenance of records and access
to premises. (1) For a period of five years
after the date of expiration of the cov-
erage of a payment guarantee, the ex-
porter or the exporter’s assignee, as ap-
plicable, must maintain and make
available all records pertaining to sales
and deliveries of and extension of cred-
it for agricultural commodities ex-
ported in connection with a payment
guarantee, including those records gen-

7 CFR Ch. XIV (1-1-09 Edition)

erated and maintained by agents, in-
tervening purchasers, and related com-
panies involved in special arrange-
ments with the exporter. The Sec-
retary of Agriculture and the Comp-
troller General of the United States,
through their authorized representa-
tives, must be given full and complete
access to the premises of the exporter
or the exporter’s assignee, as applica-
ble, during regular business hours from
the effective date of the payment guar-
antee until the expiration of such five-
year period to inspect, examine, audit,
and make copies of the exporter’s, ex-
porter’s assignee’s, agent’s, intervening
purchaser’s, or related company’s
books, records and accounts concerning
transactions relating to the payment
guarantee, including, but not limited
to, financial records and accounts per-
taining to sales, inventory, processing,
and administrative and incidental
costs, both normal and unforeseen.
During such period, the exporter or the
exporter’s assignee may be required to
make available to the Secretary of Ag-
riculture or the Comptroller General of
the United States, through their au-
thorized representatives, records that
pertain to transactions conducted out-
side the program, if, in the opinion of
the GSM, such records would pertain
directly to the review of transactions
undertaken by the exporter in connec-
tion with the payment guarantee.

(2) The exporter must maintain the
proof of entry required by §1493.490(b),
and must provide access to such docu-
mentation if requested by the Sec-
retary of Agriculture or his authorized
representative for the five-year period
specified in paragraph (e)(1) of this sec-
tion.

(f) Responsibility of program partici-
pants. It is the responsibility of all pro-
gram participants to review, and fully
acquaint themselves with, all regula-
tions, Program Announcements, and
Notices to Participants issued pursu-
ant to this subpart. Applicants for pay-
ment guarantees are hereby on notice
that they will be bound by any terms
contained in applicable Program An-
nouncements or Notices to Partici-
pants issued prior to the date of ap-
proval of a payment guarantee.

(g) Submission of documents by prin-
cipal officers. All required submissions,
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including certifications, applications,
reports, or requests (i.e., requests for
amendments), by exporters or export-
ers’ assignees under this subpart must
be signed by a principal or officer of
the exporter or exporter’s assignee or
their authorized designee(s). In cases
where the designee is acting on behalf
of the principal or the officer, the sig-
nature must be accompanied by: Word-
ing indicating the delegation of author-
ity or, in the alternative, by a certified
copy of the delegation of authority;
and the name and title of the author-
ized person or officer. Further, the ex-
porter or exporter’s assignee must en-
sure that all information/reports re-
quired under these regulations are sub-
mitted within the required time limits.
If requested in writing, CCC will ac-
knowledge receipt of a submission by
the exporter or the exporter’s assignee.
If acknowledgment of receipt is re-
quested, the exporter or exporter’s as-
signee must submit an extra copy of
each document and a stamped self-ad-
dressed envelope for return by U.S.
mail. If courier services are desired for
the return receipt, the exporter or ex-
porter’s assignee must also submit a
self-addressed courier service order
which includes the recipient’s billing
code for such service.

(h) Officials not to benefit. No member
of or delegate to Congress, or Resident
Commissioner, shall be admitted to
any share or part of the payment guar-
antee or to any benefit that may arise
therefrom, but this provision shall not
be construed to extend to the payment
guarantee if made with a corporation
for its general benefit.

(i) OMB control number assigned pur-
suant to the Paperwork Reduction Act.
The information requirements con-
tained in this part (7 CFR part 1493,
subpart D) have been approved by the
Office of Management and Budget
(OMB) in accordance with the provi-
sions of 44 U.S.C. Chapter 35 and have
been assigned OMB Control Number
0551-0037.

§1494.10

PART 1494—EXPORT BONUS
PROGRAMS

Subpart A—Export Enhancement Program
Criteria

Sec.
1494.10 General statement.
1494.20 Criteria.

Subpart B—Export Enhancement Program
Operations

1494.101 General statement.

1494.201 Definitions of terms.

1494.301 Information required for program
participation.

1494.401 Performance security.

1494.501 Submission of offers to CCC.

1494.601 Acceptance of offers by CCC.

1494.701 Payment of bonus.

1494.801 Enforcement and termination of
agreements with CCC.

1494.901 Dispute resolution and appeals.

1494.1001 Miscellaneous provisions.

Subpart C—Dairy Export Incentive Program
Criteria

1494.1100 General statement.
1494.1101 Criteria.

Subpart D—Dairy Export Incentive Program
Operations

1494.1200 Program operations.
1494.1201 Paperwork Reduction Act.

SOURCE: 56 FR 25011, June 3, 1991, unless
otherwise noted.

Subpart A—Export Enhancement
Program Ciriteria

AUTHORITY: 7 U.S.C. 5663.

SOURCE: 56 FR 26324, June 7, 1991, unless
otherwise noted.

§1494.10 General statement.

This subpart sets forth the criteria to
be considered in evaluating and approv-
ing proposals for initiatives to facili-
tate export sales under the Commodity
Credit Corporation’s (CCC) Export En-
hancement Program (EEP). These cri-
teria are interrelated and will be con-
sidered together in order to select eli-
gible commodities and eligible coun-
tries for EEP initiatives which will
best meet the program’s objectives.
The objectives of the program are to
discourage unfair trade practices by

883



		Superintendent of Documents
	2010-03-01T22:03:43-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




