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hence, any applicant or declarant seek-
ing Commission approval of proposed 
transactions by a particular time 
should file his application or declara-
tion in time to allow for the presen-
tation and consideration of such views. 

(b) After the staff has had an oppor-
tunity to study an application or dec-
laration, interested persons may infor-
mally discuss the problems therein 
raised to the extent that time and the 
nature of the case permit (e.g., consid-
eration is usually given to whether the 
proceeding is contested and if so to the 
nature of the contest). In such event, 
the staff will, to the extent feasible, 
advise as to the nature of the issues 
raised by the filing, the necessity for 
any amendments to the documents 
filed, the type of evidence it believes 
should be presented at the hearing and, 
in some instances, the nature, form, 
and contents of documents to be sub-
mitted as formal exhibits. The staff 
will, in addition, generally advise as to 
Commission policy in past cases which 
dealt with the same subject matter as 
the filing under consideration. 

(c) During the course of the hearings, 
the staff is generally available for in-
formal discussions to reconcile bona 
fide divergent views not only between 
itself and other persons interested in 
the proceedings, but among all inter-
ested persons; and, when circumstances 
permit, an attempt is made to narrow, 
if possible, the issues to be considered 
at the formal hearing. 

(d) In some instances the Commission 
in the order accompanying its findings 
and opinion reserves jurisdiction over 
certain matters relating to the pro-
ceeding, such as payment of fees and 
expenses, accounting entries, terms 
and conditions relating to securities to 
be issued, and other matters. In such 
cases, upon receipt of satisfactory in-
formation and data the Commission 
considers whether further hearing is 
required before releasing jurisdiction. 

§ 202.5 Enforcement activities. 
(a) Where, from complaints received 

from members of the public, commu-
nications from Federal or State agen-
cies, examination of filings made with 
the Commission, or otherwise, it ap-
pears that there may be violation of 
the acts administered by the Commis-

sion or the rules or regulations there-
under, a preliminary investigation is 
generally made. In such preliminary 
investigation no process is issued or 
testimony compelled. The Commission 
may, in its discretion, make such for-
mal investigations and authorize the 
use of process as it deems necessary to 
determine whether any person has vio-
lated, is violating, or is about to vio-
late any provision of the federal securi-
ties laws or the rules of a self-regu-
latory organization of which the person 
is a member or participant. Unless oth-
erwise ordered by the Commission, the 
investigation or examination is non- 
public and the reports thereon are for 
staff and Commission use only. 

(b) After investigation or otherwise 
the Commission may in its discretion 
take one or more of the following ac-
tions: Institution of administrative 
proceedings looking to the imposition 
of remedial sanctions, initiation of in-
junctive proceedings in the courts, and, 
in the case of a willful violation, ref-
erence of the matter to the Depart-
ment of Justice for criminal prosecu-
tion. The Commission may also, on 
some occasions, refer the matter to, or 
grant requests for access to its files 
made by, domestic and foreign govern-
mental authorities or foreign securities 
authorities, self-regulatory organiza-
tions such as stock exchanges or the 
National Association of Securities 
Dealers, Inc., and other persons or enti-
ties. 

(c) Persons who become involved in 
preliminary or formal investigations 
may, on their own initiative, submit a 
written statement to the Commission 
setting forth their interests and posi-
tion in regard to the subject matter of 
the investigation. Upon request, the 
staff, in its discretion, may advise such 
persons of the general nature of the in-
vestigation, including the indicated 
violations as they pertain to them, and 
the amount of time that may be avail-
able for preparing and submitting a 
statement prior to the presentation of 
a staff recommendation to the Com-
mission for the commencement of an 
administrative or injunction pro-
ceeding. Submissions by interested per-
sons should be forwarded to the appro-
priate Division Director or Regional 
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Director with a copy to the staff mem-
bers conducting the investigation and 
should be clearly referenced to the spe-
cific investigation to which they re-
late. In the event a recommendation 
for the commencement of an enforce-
ment proceeding is presented by the 
staff, any submissions by interested 
persons will be forwarded to the Com-
mission in conjunction with the staff 
memorandum. 

(d) In instances where the staff has 
concluded its investigation of a par-
ticular matter and has determined that 
it will not recommend the commence-
ment of an enforcement proceeding 
against a person, the staff, in its dis-
cretion, may advise the party that its 
formal investigation has been termi-
nated. Such advice if given must in no 
way be construed as indicating that 
the party has been exonerated or that 
no action may ultimately result from 
the staff’s investigation of the par-
ticular matter. 

(e) The Commission has adopted the 
policy that in any civil lawsuit brought 
by it or in any administrative pro-
ceeding of an accusatory nature pend-
ing before it, it is important to avoid 
creating, or permitting to be created, 
an impression that a decree is being en-
tered or a sanction imposed, when the 
conduct alleged did not, in fact, occur. 
Accordingly, it hereby announces its 
policy not to permit a defendant or re-
spondent to consent to a judgment or 
order that imposes a sanction while de-
nying the allegations in the complaint 
or order for proceedings. In this regard, 
the Commission believes that a refusal 
to admit the allegations is equivalent 
to a denial, unless the defendant or re-
spondent states that he neither admits 
nor denies the allegations. 

(f) In the course of the Commission’s 
investigations, civil lawsuits, and ad-
ministrative proceedings, the staff, 
with appropriate authorization, may 
discuss with persons involved the dis-
position of such matters by consent, by 
settlement, or in some other manner. 
It is the policy of the Commission, 
however, that the disposition of any 
such matter may not, expressly or 
impliedly, extend to any criminal 
charges that have been, or may be, 
brought against any such person or any 
recommendation with respect thereto. 

Accordingly, any person involved in an 
enforcement matter before the Com-
mission who consents, or agrees to con-
sent, to any judgment or order does so 
solely for the purpose of resolving the 
claims against him in that investiga-
tive, civil, or administrative matter 
and not for the purpose of resolving 
any criminal charges that have been, 
or might be, brought against him. This 
policy reflects the fact that neither the 
Commission nor its staff has the au-
thority or responsibility for insti-
tuting, conducting, settling, or other-
wise disposing of criminal proceedings. 
That authority and responsibility are 
vested in the Attorney General and 
representatives of the Department of 
Justice. 

[25 FR 6736, July 15, 1960, as amended at 37 
FR 23829, Nov. 9, 1972; 37 FR 25224, Nov. 29, 
1972; 44 FR 50835, Aug. 30, 1979; 46 FR 47532, 
Sept. 29, 1981; 47 FR 26822, June 22, 1982; 54 FR 
24332, June 7, 1989; 59 FR 5945, Feb. 9, 1994; 73 
FR 32227, June 5, 2008] 

§ 202.6 Adoption, revision, and rescis-
sion of rules and regulations of gen-
eral application. 

(a) The procedure followed by the 
Commission in connection with the 
adoption, revision, and rescission of 
rules of general application necessarily 
varies in accordance with the nature of 
the rule, the extent of public interest 
therein, and the necessity for speed in 
its adoption. Rules relating to Commis-
sion organization, procedure and man-
agement, for example, are generally 
adopted by the Commission without af-
fording public discussion thereof. On 
the other hand, in the adoption of sub-
stantive rules materially affecting an 
industry or a segment of the public, 
such as accounting rules, every feasible 
effort is made in advance of adoption 
to receive the views of persons to be af-
fected. In such cases, proposals for the 
adoption, revision, or rescission of 
rules are initiated either by the Com-
mission or by members of the public, 
and to the extent practicable, the prac-
tices set forth in paragraph (b) of this 
section are observed. 

(b) After preliminary consideration 
by the Commission a draft of the pro-
posed rule is published in the FEDERAL 
REGISTER and mailed to interested per-
sons (e.g., other interested regulatory 
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