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Emergency Management Agency; in
order to promote effective law enforce-
ment, it often becomes necessary and
desirable to disseminate information
pertaining to such violations to other
law enforcement agencies which have
jurisdiction over the offense to which
the information relates. The Federal
Emergency Management Agency
should not be placed in a position of
having to ignore information relating
to violations of law not within its ju-
risdiction when that information
comes to the attention of the Federal
Emergency Management Agency
through the conduct of a lawful FEMAS
civil or criminal investigation or in-
quiry. The Federal Emergency Manage-
ment Agency therefore believes that it
is appropriate to exempt the above-
listed systems of records from the pro-
visions of 5 U.S.C. 552a(e)(1).

(c) Exempt under 5 U.S.C. 552a(k)(5).
The Administrator, Federal Emergency
Management Agency has determined
that certain systems of records are ex-
empt from the requirements of (c)(3)
and (d) of 5 U.S.C. 552a.

(1) Exempt systems. The following sys-
tems of records, which contain infor-
mation of the type described in 5 U.S.C.
5b2a(k)(b), shall be exempted from the
provisions of 5 U.S.C. 552a listed in
paragraph (c) of this section.

Claims (FEMA/GC-1)—Limited
Access

FEMA Enforcement (Compliance) (FEMA/
GC-2)—Limited Access

General Investigative Files (FEMA/IG-2)—
Limited Access

Security Management Information Systems
(FEMA/SEC-1)—Limited Access

(2) Reasons for exemptions. All infor-
mation about individuals in these
records that meet the criteria stated in
5 U.S.C. bb2a(k)(b) is exempt from the
requirements of 5 U.S.C. 552a (c¢)(3) and
(d). These provisions of the Privacy Act
relate to making accountings of disclo-
sure available to the subject and access
to and amendment of records. These
exemptions are claimed because the
system of records entitled, FEMA/SEC-
1, Security Management Information
System, contains investigatory mate-
rial compiled solely for the purpose of
determining suitability, eligibility, or
qualifications for access to classified
information or classified Federal con-

(litigation)
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tracts, but only to the extent that the
disclosure would reveal the identity of
a source who furnished information to
the Government under an express
promise or, prior to September 27, 1975,
under an implied promise that the
identity of the source would be held in
confidence. During the litigation proc-
ess and investigations, it is possible
that certain records from the system of
records entitled, FEMA/SEC-1, Secu-
rity Management System may be nec-
essary and relevant to the litigation or
investigation and included in these sys-
tems of records. To the extent that this
occurs, the Administrator, FEMA, has
determined that the records would also
be exempted from subsections (c)(3)
and (d) pursuant to 5 U.S.C. 552a(k)(5)
to protect such records. A determina-
tion will be made at the time of the re-
quest for a record concerning whether
specific information would reveal the
identity of a source. This exemption is
required in order to protect the con-
fidentiality of the sources of informa-
tion compiled for the purpose of deter-
mining access to classified informa-
tion. This confidentiality helps main-
tain the Government’s continued ac-
cess to information from persons who
would otherwise refuse to give it.

[45 FR 64580, Sept. 30, 1980, as amended at 47
FR 54816, Dec. 6, 1982; 52 FR 5114, Feb. 19,
19817]

PART 7—NONDISCRIMINATION IN
FEDERALLY-ASSISTED PROGRAMS
(FEMA REG. 5)

Subpart A—Nondiscrimination in FEMA-
Assisted Programs—General

7.1 Purpose.

7.2 Definitions.

7.3 Application of this regulation.

7.4 Further application of this regulation.

7.5 Specific discriminatory actions prohib-
ited.

7.6 Life, health, and safety.

7.7 Assurances required.

7.8 Elementary and secondary schools.

7.9 Assurances from institutions.

7.10 Compliance information.

7.11 Conduct of investigations.

7.12 Procedure for effecting compliance.

7.13 Hearings.

7.14 Decisions and notices.

7.15 Judicial review.
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7.16 Effect on other regulations; forms and
instructions.

Subparts B-D [Reserved]

Subpart E—Nondiscrimination on the Basis
of Age in Programs or Activities Re-
ceiving Federal Financial Assistance
From FEMA

GENERAL

7.910 What is the purpose of the Age Dis-
crimination Act of 1975?

7.911 What is the purpose of FEMA’s age
discrimination regulation?

7.912 To what programs or activities does
this regulation apply?

7.913 Definition of terms used in this regu-
lation.

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

7.920 Rules against age discrimination.
7.921 Exceptions to the rules against age

discrimination: Normal operation or
statutory objective of any program or ac-
tivity.

7.922 Exceptions to the rules against age
discrimination: Reasonable factors other
than age.

7.923 Burden of proof for exceptions.

7.924 Affirmative action by recipient.

7.925 Special benefits for children and the
elderly.

7.926 Age distinctions contained in FEMA
regulations.

DUTIES OF FEMA RECIPIENTS

7.930 General responsibilities.

7.931 Notice to subrecipients
ficiaries.

7.932 Assurance of compliance and recipient
assessment of age distinctions.

7.933 Information requirement.

and bene-

INVESTIGATION, CONCILIATION, AND
ENFORCEMENT PROCEDURES

7.940
7.941
7.942

Compliance reviews.

Complaints.

Mediation.

7.943 Investigation.

7.944 Prohibition against intimidation or
retaliation.

7.945 Compliance procedure.

7.946 Hearings, decisions, post-termination
proceedings.

7.947 Remedial action by recipient.

7.948 Alternate funds disbursal procedure.

7.949 Exhaustion of administrative rem-
edies.

SOURCE: 30 FR 321, Jan. 9, 1965, unless oth-
erwise noted. Redesignated at 45 FR 44575,
July 1, 1980.
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Subpart A—Nondiscrimination in
FEMA-Assisted Programs—General

AUTHORITY: FEMA Reg. 5 issued under sec.
602, 78 Stat. 252; 42 U.S.C. 2000 d-1; 42 U.S.C.
1855-1885g; 50 U.S.C. 404.

SOURCE: 30 FR 321, Jan. 9, 1965, unless oth-
erwise noted. Redesignated at 45 FR 44575,
July 1, 1980, and further redesignated at 55
FR 23078, June 6, 1990.

§7.1 Purpose.

The purpose of this regulation is to
effectuate the provisions of title VI of
the Civil Rights Act of 1964 (hereafter
referred to as the ‘““Act’) to the end
that no person in the United States
shall, on the ground of race, color, or
national origin, be excluded from par-
ticipation in, be denied the benefits of,
or be otherwise subjected to discrimi-
nation under any program or activity
receiving Federal financial assistance
from the Federal Emergency Manage-
ment Agency.

§7.2 Definitions.

As used in this regulation:

(a) The term responsible agency official
with respect to any program receiving
Federal financial assistance means the
Administrator of the Federal Emer-
gency Management Agency or other of-
ficial of the agency who by law or by
delegation has the principal responsi-
bility within the agency for the admin-
istration of the law extending such as-
sistance.

(b) The term United States means the
States of the United States, the Dis-
trict of Columbia, Puerto Rico, the
Virgin Islands, American Samoa,
Guam, Wake Island, the Canal Zone,
and the territories and possessions of
the United States, and the term State
means any one of the foregoing.

(c) The term Federal financial assist-
ance includes (1) grants and loans of
Federal funds, (2) the grant or donation
of Federal property and interests in
property, (3) the detail of Federal per-
sonnel, (4) the sale and lease of, and the
permission to use (on other than a cas-
ual or transient basis), Federal prop-
erty or any interest in such property
without consideration or at a nominal
consideration, or at a consideration
which is reduced for the purpose of as-
sisting the recipient, or in recognition
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of the public interest to be served by
such sale or lease to the recipient, and
(5) any Federal agreement, arrange-
ment, or other contract which has as
one of its purposes the provision of as-
sistance.

(d) The terms program or activity and
program mean all of the operations of
any entity described in paragraphs
(d)(1) through (4) of this section, any
part of which is extended Federal fi-
nancial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(i) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(i1) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(1) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
described in paragraph (d)(1), (2), or (3)
of this section.

(e) The term facility includes all or
any portion of structure, equipment, or
other real or personal property or in-
terests therein, and the provision of fa-
cilities includes the construction, ex-
pansion, renovation, remodeling, alter-
ation or acquisition of facilities.
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(f) The term recipient means any
State, political subdivision of any
State, or instrumentality of any State
or political subdivision, any public or
private agency, institution, or organi-
zation, or other entity, or any indi-
vidual, in any State, to whom Federal
financial assistance is extended, di-
rectly or through another recipient, in-
cluding any successor, assign, or trans-
feree thereof, but such term does not
include any ultimate beneficiary.

(g) The term primary recipient means
any recipient which is authorized or re-
quired to extend Federal financial as-
sistance to another recipient.

(h) The term applicant means one
who submits an application, request, or
plan required to be approved by a re-
sponsible agency official, or by a pri-
mary recipient, as a condition to eligi-
bility for Federal financial assistance,
and the term application means such an
application, request, or plan.

[30 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379,
Aug. 26, 2003]

§7.3 Application of this regulation.

No person in the United States shall,
on the ground of race, color, or na-
tional origin, be excluded from partici-
pation in, be denied the benefits of, or
be otherwise subjected to discrimina-
tion under any program to which this
regulation applies.

[68 FR 51379, Aug. 26, 2003]

§7.4 Further application of this regu-
lation.

This regulation applies to any pro-
gram for which Federal financial as-
sistance is authorized under a law ad-
ministered by the Federal Emergency
Management Agency. It applies to
money paid, property transferred, or
other Federal financial assistance ex-
tended after the effective date of the
regulation pursuant to an application
approved prior to such effective date.
This regulation does not apply to (a)
any Federal financial assistance by
way of insurance or guaranty con-
tracts, (b) money paid, property trans-
ferred, or other assistance extended be-
fore the effective date of this regula-
tion, (c) any assistance to any indi-
vidual who is the ultimate beneficiary,
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or (d) any employment practice, under
such program, of any employer, em-
ployment agency, or labor organiza-
tion.

(Reorganization Plan No. 3 of 1978, E.O. 12127
and E.O. 12148)

[30 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, as amended at 48 FR
44543, Sept. 29, 1983; 68 FR 51379, Aug. 26, 2003]

§7.5 Specific discriminatory actions
prohibited.

(a) A recipient to which this regula-
tion applies may not, directly or
through contractual or other arrange-
ments, on ground of race, color, or na-
tional origin:

(1) Deny any individual any service,
financial aid, or other benefit provided
under the program;

(2) Provide any service, financial aid,
or other benefit to an individual which
is different, or is provided in a different
manner, from that provided to others
under the program;

(3) Subject an individual to segrega-
tion or separate treatment in any mat-
ter related to his receipt of any service,
financial aid, or other benefit under
the program;

(4) Restrict an individual in any way
in the enjoyment of any advantage or
privilege enjoyed by others receiving
any service, financial aid, or other ben-
efit under the program;

(6) Treat an individual differently
from others in determining whether he
satisfies any admission, enrollment,
quota, eligibility, membership or other
requirement or condition which indi-
viduals must meet in order to be pro-
vided any service, financial aid, or
other benefit provided under the pro-
gram;

(6) Deny an individual an opportunity
to participate in the program through
the provision of services or otherwise
or afford him an opportunity to do so
which is different from that afforded
others under the program.

(b) A recipient, in determining the
types of services, financial aid, or other
benefits, or facilities which will be pro-
vided under any such program, or the
class of individuals to whom, or the sit-
uations in which, such services, finan-
cial aid, other benefits, or facilities
will be provided under any such pro-
gram, or the class of individuals to be
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afforded an opportunity to participate
in any such program, may not, directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration which have the effect
of subjecting individuals to discrimina-
tion because of their race, color, or na-
tional origin, or have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program as respect individuals of a par-
ticular race, color, or national origin.

(c) As used in this section the serv-
ices, financial aid, or other benefits
provided under a program receiving
Federal financial assistance shall be
deemed to include any service, finan-
cial aid, or other benefit provided in or
through a facility provided with the
aid of Federal financial assistance.

(d) The enumeration of specific forms
of prohibited discrimination in this
section does not limit the generality of
the prohibition in section 4.

[30 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379,
Aug. 26, 2003]

§7.6 Life, health, and safety.

Notwithstanding the provisions of
section 5, a recipient of Federal finan-
cial assistance shall not be deemed to
have failed to comply with section 3, if
immediate provision of a service or
other benefit to an individual is nec-
essary to prevent his death or serious
impairment of his health or safety.

§7.7 Assurances required.

Every application for Federal finan-
cial assistance to which this regulation
applies, and every application for Fed-
eral financial assistance to provide a
facility shall, as a condition to its ap-
proval and the extension of any Fed-
eral financial assistance pursuant to
the application, contain or be accom-
panied by an assurance that the pro-
gram will be conducted or the facility
operated in compliance with all re-
quirements imposed by or pursuant to
this regulation. In the case of an appli-
cation for Federal financial assistance
to provide real property or structures
thereon, the assurance shall obligate
the recipient, or, in the case of a subse-
quent transfer, the transferee, for the
period during which the real property



Federal Emergency Management Agency, DHS

or structures are used for a purpose for
which the Federal financial assistance
is extended or for another purpose in-
volving the provision of similar serv-
ices or benefits. In the case of personal
property the assurance shall obligate
the recipient for the period during
which he retains ownership or posses-
sion of the property. In all other cases
the assurance shall obligate the recipi-
ent for the period during which Federal
financial assistance is extended pursu-
ant to the application. The responsible
agency official shall specify the form of
the foregoing assurances and the ex-
tent to which like assurances will be
required of subgrantee, contractors and
subcontractors, transferees, successors
in interest, and other participants. Any
such assurance shall include provisions
which give the United States a right to
seek its judicial enforcement.

[30 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, and further redesig-
nated at 556 FR 23078, June 6, 1990. 68 FR 51379,
Aug. 26, 2003]

§7.8 Elementary and

schools.

The requirements of section 7 with
respect to any elementary or secondary
school or school system shall be
deemed to be satisfied if such school or
school system (a) is subject to a final
order of a court of the United States
for the desegregation of such school or
school system, and provides an assur-
ance that it will comply with such
order, including any future modifica-
tion of such order, or (b) submits a plan
for the desegregation of such school or
school system which the United States
Commissioner of Education determines
is adequate to accomplish the purpose
of the Act and this regulation, and pro-
vides reasonable assurance that it will
carry out such plans; in any case of
continuing Federal financial assistance
the responsible agency official may re-
serve the right to redetermine, after
such period as may be specified by him,
the adequacy of the plan to accomplish
the purposes of the Act and this regula-
tion. In any case to which a final order
of a court of the United States for the
desegregation of such school or school
system is entered after submission of
such a plan, such plan shall be revised
to conform to such final order, includ-

secondary
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ing any future modification of such
order.

§7.9 Assurances from institutions.

(a) In the case of any application for
Federal financial assistance to an in-
stitution of higher education, the as-
surance required by section 7 shall ex-
tend to admission practices and to all
other practices relating to the treat-
ment of students.

(b) The assurances required with re-
spect to an institution of higher edu-
cation, hospital, or any other institu-
tion, insofar as the assurance relates to
the institution’s practices with respect
to admission or other treatment of in-
dividuals as students, patients, or cli-
ents of the institutions or to the oppor-
tunity to participate in the provision
of services or other benefits to such in-
dividuals, shall be applicable to the en-
tire institution.

[30 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, and further redesig-
nated at 556 FR 23078, June 6, 1990. 68 FR 51379,
Aug. 26, 2003]

§7.10 Compliance information.

(a) Cooperation and assistance. The re-
sponsible official in the Federal Emer-
gency Management Agency shall to the
fullest extent practicable seek the co-
operation of recipients in obtaining
compliance with this regulation and
shall provide assistance and guidance
to recipients to help them comply vol-
untarily with this regulation.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible agency official or his
designee timely, complete, and accu-
rate compliance reports at such times,
and in such form and containing such
information, as the responsible agency
official or his designee may determine
to be necessary to enable him to ascer-
tain whether the recipient has com-
plied or is complying with this regula-
tion. In the case in which a primary re-
cipient extends Federal financial as-
sistance to any other recipient, such
other recipient shall also submit such
compliance reports to the primary re-
cipient as may be necessary to enable
the primary recipient to carry out its
obligations under this regulation.

(c) Access to sources of information.
Each recipient shall permit access by
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the responsible agency official or his
designee during normal business hours
to such of its books, records, accounts,
and other sources of information, and
its facilities as may be pertinent to as-
certain compliance with this regula-
tion. Where any information required
of a recipient is in the exclusive posses-
sion of any other agency, institution or
person and this agency, institution or
person shall fail or refuse to furnish
this information, the recipient shall so
certify in its report and shall set forth
what efforts it has made to obtain the
information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this regulation and its applicability to
the program for which the recipient re-
ceives Federal financial assistance, and
make such information available to
them in such manner, as the respon-
sible agency official finds necessary to
apprise such persons of the protection
against discrimination assured them
by the Act and this regulation.

[30 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, and further redesig-
nated at 556 FR 23078, June 6, 1990. 68 FR 51379,
Aug. 26, 2003]

§7.11 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible agency official or his des-
ignee shall from time to time review
the practices of recipients to determine
whether they are complying with this
regulation.

(b) Complaints. Any person who be-
lieves himself or any specific class of
individuals to be subjected to discrimi-
nation prohibited by this regulation
may by himself or by a representative
file a written complaint with the Na-
tional Headquarters or any Regional
Office of the Federal Emergency Man-
agement Agency. A complaint must be
filed not later than 180 days from the
date of the alleged discrimination, un-
less the time for filing is extended by
the responsible agency official or his
designee.

(c) Investigations. The responsible
agency official or his designee will
make a prompt investigation whenever
a compliance review, report, com-
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plaint, or any other information indi-
cates a possible failure to comply with
this regulation. The investigation
should include, where appropriate, a re-
view of the pertinent practices and
policies of the recipient, the cir-
cumstances under which the possible
noncompliance with this regulation oc-
curred, and other factors relevant to a
determination as to whether the recipi-
ent has failed to comply with this regu-
lation.

(d) Resolution of matters. (1) If an in-
vestigation pursuant to paragraph (c)
of this section indicates a failure to
comply with this regulation, the re-
sponsible agency official or his des-
ignee will so inform the recipient and
the matter will be resolved by informal
means whenever possible. If it has been
determined that the matter cannot be
resolved by informal means, action will
be taken as provided for in section 12.

(2) If an investigation does not war-
rant action pursuant to paragraph
(d)(1) of this section the responsible
agency official or his designee will so
inform the recipient and the complain-
ant, if any, in writing.

(e) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any individual for
the purpose of interfering with any
right or privilege secured by section 601
of the Act or this regulation, or be-
cause he has made a complaint, testi-
fied, assisted, or participated in any
manner in an investigation, pro-
ceeding, or hearing under this regula-
tion. The identity of complainants
shall be kept confidential except to the
extent necessary to carry out the pur-
poses of this regulation, including the
conduct of any investigation, hearing,
or judicial proceeding arising there-
under.

[80 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990, as amended
at 64 FR 38309, July 16, 1999]

§7.12 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this regulation, and if the non-
compliance or threatened noncompli-
ance cannot be corrected by informal
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means, compliance with this regulation
may be effected by the suspension or
termination of or refusal to grant or to
continue Federal financial assistance
or by any other means authorized by
law. Such other means may include,
but are not limited to, (1) a reference
to the Department of Justice with a
recommendation that appropriate pro-
ceedings be brought to enforce any
rights of the United States under any
law of the United States (including
other titles of the Act), or any assur-
ance or other contractual undertaking,
and (2) any applicable proceeding under
state or local law.

(b) Noncompliance with section 7. If an
applicant fails or refuses to furnish an
assurance required under section 7 or
otherwise fails or refuses to comply
with a requirement imposed by or pur-
suant to that section Federal financial
assistance may be refused in accord-
ance with the procedures of paragraph
(c) of this section. The agency shall not
be required to provide assistance in
such a case during the pendency of the
administrative proceedings under such
paragraph except that the agency shall
continue assistance during the pend-
ency of such proceedings where such
assistance is due and payable pursuant
to an application thereof approved
prior to the effective date of this regu-
lation.

(c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until (1) the responsible agency of-
ficial has advised the applicant or re-
cipient of his failure to comply and has
determined that compliance cannot be
secured by voluntary means, (2) there
has been an express finding on the
record, after opportunity for hearing,
of a failure by the applicant or recipi-
ent to comply with a requirement im-
posed by or pursuant to this regula-
tion, (3) the action has been approved
by the Administrator of the Federal
Emergency Management Agency pursu-
ant to section 14, and (4) the expiration
of 30 days after the Administrator has
filed with the committee of the House
and the committee of the Senate hav-
ing legislative jurisdiction over the
program involved, a full written report
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of the circumstances and the grounds
for such action. Any action to suspend
or terminate or to refuse to grant or to
continue Federal financial assistance
shall be limited to the particular polit-
ical entity, or part thereof, or other ap-
plicant or recipient as to whom such a
finding has been made and shall be lim-
ited in its effect to the particular pro-
gram, or part thereof, in which such
noncompliance has been so found.

(d) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until (1) the responsible agency
official has determined that compli-
ance cannot be secured by voluntary
means, (2) the action has been approved
by the Administrator of the Federal
Emergency Management Agency, (3)
the recipient or other person has been
notified of its failure to comply and of
the action to be taken to effect compli-
ance, and (4) the expiration of at least
10 days from the mailing of such notice
to the recipient or other person. Dur-
ing this period of at least 10 days addi-
tional efforts shall be made to persuade
the recipient or other person to comply
with the regulation and to take such
corrective action as may be appro-
priate.

§7.13 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by section 12(c), reasonable no-
tice shall be given by registered or cer-
tified mail, return receipt requested, to
the affected applicant or recipient.
This notice shall advise the applicant
or recipient of the action proposed to
be taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion, and either (1) fix a date not less
than 20 days after the date of such no-
tice within which the applicant or re-
cipient may request of the responsible
agency official that the matter be
scheduled for hearing or (2) advise the
applicant or recipient that the matter
in question has been set down for hear-
ing at a stated place and time. The
time and place so fixed shall be reason-
able and shall be subject to change for
cause. The complainant, if any, shall
be advised of the time and place of the
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hearing. An applicant or recipient may
waive a hearing and submit written in-
formation and argument for the record.
The failure of an applicant or recipient
to request a hearing under this sub-
section or to appear at a hearing for
which a date has been set shall be
deemed to be a waiver of the right to a
hearing under section 602 of the Act
and section 12(c) of this regulation and
consent to the making of a decision on
the basis of such information as is
available.

(b) Time and place of hearing. Hear-
ings shall be held at the National Head-
quarters of the Federal Emergency
Management Agency in Washington,
DC, at a time fixed by the responsible
agency official unless he determines
that the convenience of the applicant
or recipient or of the agency requires
that another place be selected. Hear-
ings shall be held before the respon-
sible agency official or, at his discre-
tion, before a hearing examiner des-
ignated in accordance with section 11
of the Administrative Procedure Act.

(c) Right to counsel. In all proceedings
under this section, the applicant or re-
cipient and the agency shall have the
right to be represented by counsel.

(d) Procedures, evidence, and record. (1)
The hearing, decision, and any admin-
istrative review thereof shall be con-
ducted in conformity with sections 5-8
of the Administrative Procedure Act,
and in accordance with such rules of
procedure as are proper (and not incon-
sistent with this section) relating to
the conduct of the hearing, giving of
notices subsequent to those provided
for in paragraph (a) of this section,
taking of testimony, exhibits, argu-
ments and briefs, requests for findings,
and other related matters. Both the
agency and the applicant or recipient
shall be entitled to introduce all rel-
evant evidence on the issues as stated
in the notice for hearing or as deter-
mined by the officer conducting the
hearing at the outset of or during the
hearing.

(2) Technical rules of evidence shall
not apply to hearings conducted pursu-
ant to this regulation, but rules or
principles designed to assure produc-
tion of the most credible evidence
available and to subject testimony to
test by cross-examination shall be ap-
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plied where reasonably necessary by
the officer conducting the hearing. The
hearing officer may exclude irrelevant,
immaterial, or unduly repetitious evi-
dence. All documents and other evi-
dence offered or taken for the record
shall be open to examination by the
parties and opportunity shall be given
to refute facts and arguments advanced
on either side of the issues. A tran-
script shall be made of the oral evi-
dence except to the extent the sub-
stance thereof is stipulated for the
record. All decisions shall be based
upon the hearing record and written
findings shall be made.

(e) Consolidated or joint hearings. In
cases in which the same or related
facts are asserted to constitute non-
compliance with this regulation with
respect to two or more Federal stat-
utes, authorities, or other means by
which Federal financial assistance is
extended and to which this regulation
applies, or noncompliance with this
regulation and the regulations of one
or more other Federal departments or
agencies issued under title VI of the
Act, the Administrator of the Federal
Emergency Management Agency may,
by agreement with such other depart-
ments or agencies where applicable,
provide for the conduct of consolidated
or joint hearings, and for the applica-
tion to such hearings of rules of proce-
dures not inconsistent with this regu-
lation. Final decisions in such cases,
insofar as this regulation is concerned,
shall be made in accordance with sec-
tion 14.

[30 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, and further redesig-
nated at 556 FR 23078, June 6, 1990. 68 FR 51379,
Aug. 26, 2003]

§7.14 Decisions and notices.

(a) Decision by person other than the
responsible agency official. If the hearing
is held by a hearing examiner such
hearing examiner shall either make an
initial decision, if so authorized, or
certify the entire record including his
recommended findings and proposed de-
cision to the responsible agency offi-
cial for a final decision, and a copy of
such initial decision or certification
shall be mailed to the applicant or re-
cipient. Where the initial decision is
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made by the hearing examiner the ap-
plicant or recipient may within 30 days
of the mailing of such notice of initial
decision file with the responsible agen-
cy official his exceptions to the initial
decision, with his reasons therefor. In
the absence of exceptions, the respon-
sible agency official may on his own
motion within 45 days after the initial
decision serve on the applicant or re-
cipient a notice that he will review the
decision. Upon the filing of such excep-
tions or of such notice of review the re-
sponsible agency official shall review
the initial decision and issue his own
decision thereon including the reasons
therefor. In the absence of either ex-
ceptions or a notice of review the ini-
tial decision shall constitute the final
decision of the responsible agency offi-
cial.

(b) Decisions on record or review by the
responsible agency official. Whenever a
record is certified to the responsible
agency official for decision or he re-
views the decision of a hearing exam-
iner pursuant to paragraph (a) of this
section, or whenever he conducts the
hearing, the applicant or recipient
shall be given reasonable opportunity
to file with him briefs or other written
statements of its contentions, and a
copy of his final decision shall be given
in writing to the applicant or recipient
and to the complainant, if any.

(c) Decisions on record where a hearing
is waived. Whenever a hearing is waived
pursuant to section 13(a) a decision
shall be made by the responsible agen-
cy official on the record and a copy of
such decision shall be given in writing
to the applicant or recipient, and to
the complainant, if any.

(d) Rulings required. Each decision of
a hearing officer or responsible agency
official shall set forth his ruling on
each finding, conclusion, or exception
presented, and shall identify the re-
quirement or requirements imposed by
or pursuant to this regulation with
which it is found that the applicant or
recipient has failed to comply.

(e) Approval by Administrator. Any
final decision of a responsible agency
official (other than the Director of the
agency) which provides for the suspen-
sion or termination of, or the refusal to
grant or continue Federal financial as-
sistance, or the imposition of any other
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sanction available under this regula-
tion or the Act, shall promptly be
transmitted to the Administrator of
the Federal Emergency Management
Agency who may approve such deci-
sion, may vacate it, or remit or miti-
gate any sanction imposed.

(f) Content of orders. The final deci-
sion may provide for suspension or ter-
mination of, or refusal to grant or con-
tinue Federal financial assistance, in
whole or in part, to which this regula-
tion applies, and may contain such
terms, conditions, and other provisions
as are consistent with and will effec-
tuate the purposes of the Act and this
regulation, including provisions de-
signed to assure that no Federal finan-
cial assistance to which this regulation
applies will thereafter be extended to
the applicant or recipient determined
by such decision to be in default in its
performance of an assurance given by
it pursuant to this regulation, or to
have otherwise failed to comply with
this regulation, unless and until it cor-
rects its noncompliance and satisfies
the Administrator of the Federal
Emergency Management Agency that
it will fully comply with this regula-
tion.

[80 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379,
Aug. 26, 2003]

§7.15 Judicial review.

Action taken pursuant to section 602
of the Act is subject to judicial review
as provided in section 603 of the Act.

§7.16 Effect on other
forms and instructions.

regulations;

(a) Effect on other regulations. All reg-
ulations, orders, or like directions
heretofore issued by any officer of the
Federal Emergency Management Agen-
cy which impose requirements designed
to prohibit any discrimination against
individuals on the ground of race,
color, or national origin under any pro-
gram to which this regulation applies,
and which authorize the suspension or
termination of or refusal to grant or to
continue Federal financial assistance
to any applicant for or recipient of
such assistance for failure to comply
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with such requirements, are hereby su-
perseded to the extent that such dis-
crimination is prohibited by this regu-
lation, except that nothing in this reg-
ulation shall be deemed to relieve any
person of any obligation assumed or
imposed under any such superseded
regulation, order, instruction, or like
direction prior to the effective date of
this regulation. Nothing in this regula-
tion, however, shall be deemed to su-
persede Executive Orders 10925 and
11114 (including future amendments
thereof) and regulations issued there-
under, or any other regulations or in-
structions, insofar as such regulations
or instructions prohibit discrimination
on the ground of race, color, or na-
tional origin in any program or situa-
tion to which this regulation is inappli-
cable, or prohibit discrimination on
any other ground.

(b) Forms and instructions. Each re-
sponsible agency official shall issue
and promptly make available to inter-
ested persons forms and detailed in-
structions and procedures for -effec-
tuating this regulation as applied to
programs to which this regulation ap-
plies and for which he is responsible.

(c) Supervision and coordination. The
Administrator of the Federal Emer-
gency Management Agency may from
time to time assign to officials of other
departments or agencies of the Govern-
ment with the consent of such depart-
ments or agencies, responsibilities in
connection with the effectuation of the
purposes of title VI of the Act and this
regulation (other than responsibility
for final decision as provided in section
14), including the achievement of effec-
tive coordination and maximum uni-
formity within the agency and within
the Executive Branch of the Govern-
ment in the application of title VI and
this regulation to similar programs
and in similar situations.

[80 FR 321, Jan. 9, 1965. Redesignated at 45
FR 44575, July 1, 1980, and further redesig-
nated at 55 FR 23078, June 6, 1990. 68 FR 51379,
Aug. 26, 2003]

Subparts B-D [Reserved]
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Subpart E—Nondiscrimination on
the Basis of Age in Programs
or Activities Receiving Federal
Financial Assistance From
FEMA

AUTHORITY: Age Discrimination Act of 1975,
as amended (42 U.S.C. 6101 et seq.); 46 CFR
part 90.

SOURCE: 55 FR 23078, June 6, 1990, unless
otherwise noted.

GENERAL

§7.910 What is the purpose of the Age
Discrimination Act of 1975?

The Age Discrimination Act of 1975
(the ‘““‘Act”’), as amended, is designed to
prohibit discrimination on the basis of
age in programs or activities receiving
Federal financial assistance. The Act
also permits federally-assisted pro-
grams or activities, and recipients of
Federal funds, to continue to use cer-
tain age distinctions and factors other
than age which meet the requirements
of the Act and this regulation.

[66 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]

§7.911 What is the purpose of FEMA’s
age discrimination regulation?

The purpose of this regulation is to
set out FEMA’s policies and procedures
under the Age Discrimination Act of
1975 and the general governmentwide
regulations, 45 CFR part 90. The Act
and the general regulations prohibit
discrimination on the basis of age in
programs or activities receiving Fed-
eral financial assistance. The Act and
the general regulations permit feder-
ally-assisted programs or activities,
and recipients of Federal funds, to con-
tinue to use age distinctions and fac-
tors other than age which meet the re-
quirements of the Act and its imple-
menting regulations.

[66 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]

§7.912 To what programs or activities
does this regulation apply?

(a) The Act and this regulation apply
to each FEMA recipient and to each
program or activity operated by the re-
cipient which receives Federal finan-
cial assistance provided by FEMA.
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(b) The Act and this regulation do
not apply to:

(1) An age distinction contained in
that part of a Federal, State or local
statute or ordinance adopted by an
elected, general purpose legislative
body which:

(i) Provides any benefits or assist-
ance to persons based on age; or

(ii) Establishes criteria for participa-
tion in age-related terms; or

(iii) Describes intended beneficiaries
or target groups in age-related terms.

(2) Any employment practice of any
employer, employment agency, labor
organization, or any labor-manage-
ment joint apprenticeship training pro-
gram, except for any program or activ-
ity receiving Federal financial assist-
ance for public service employment
under the Job Training Partnership
Act (29 U.S.C. 150, et seq.)

[66 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]

§7.913 Definition of terms used in this
regulation.

As used in this regulation, the term
Act means the Age Discrimination Act
of 1975 as amended (title III of Pub. L.
94-135).

Action means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration; or the use of any policy,
rule, standard or method of adminis-
tration.

Administrator means the Adminis-
trator of the Federal Emergency Man-
agement Agency.

Age means how old a person is, or the
number of years from the date of a per-
son’s birth.

Age distinction means any action
using age or an age-related term.

Age-related term means a word or
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, children, older persons, but not stu-
dent).

Agency means the Federal Emergency
Management Agency.

Federal financial assistance means any
grant, entitlement, loan, cooperative
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which the agency pro-
vides or otherwise makes available as-
sistance in the form of:
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(a) Funds; or

(b) Services or Federal personnel; or

(c) Real and personal property or any
interest in or use of property, includ-
ing:

(1) Transfers or leases of property for
less than fair market value or for re-
duced consideration; and

(2) Proceeds from a subsequent trans-
fer or lease of property if the Federal
share of its fair market value is not re-
turned to the Federal Government.

Normal operation means the operation
of a program or activity without sig-
nificant changes that would impair its
ability to meet its objective.

Program or activity means all of the
operations of any entity described in
paragraphs (1) through (4) of this defi-
nition, any part of which is extended
Federal financial assistance:

(1)(i) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(ii) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(2)(1) A college, university, or other
postsecondary institution, or a public
system of higher education; or

(ii) A local educational agency (as de-
fined in 20 U.S.C. 7801), system of voca-
tional education, or other school sys-
tem;

(3)(i) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(A) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(B) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(ii) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(4) Any other entity which is estab-
lished by two or more of the entities
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described in paragraph (1), (2), or (3) of
this definition.

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-
division, institution, organization, or
other entity, or any person to which
Federal financial assistance is ex-
tended, directly or through another re-
cipient. Recipient includes any suc-
cessor, assignee, or transferee, but ex-
cludes the ultimate beneficiary of the
assistance.

Statutory objective means any purpose
of a program or activity expressly stat-
ed in any Federal statute, State stat-
ute or local statute or ordinance adopt-
ed by an elected, general purpose legis-
lative body.

Subrecipient means any of the entities
in the definition of ‘‘recipient’” to
which a recipient extends or passes on
Federal financial assistance. A sub-
recipient is generally regarded as a re-
cipient of Federal financial assistance
and has all the duties of a recipient in
these regulations.

United States includes the States of
the United States, the District of Co-
lumbia, the Commonwealth of Puerto
Rico, the Virgin Islands, American
Samoa, Guam, the Commonwealth of
the Northern Mariana Islands, Wake Is-
land, the Canal Zone, the Trust Terri-
tory of the Pacific Islands and all other
territories and possessions of the
United States. The term ‘‘State” also
includes any one of the foregoing.

[65 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003; 74 FR 15335, Apr. 3,
2009]

STANDARDS FOR DETERMINING AGE
DISCRIMINATION

§7.920 Rules against discrimination.

The rules stated in this section are
limited by the exceptions contained in
§§7.921 and 7.922 of these regulations.

(a) General rule: No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under, any program
or activity receiving Federal financial
assistance.

(b) Specific rules: A recipient may not,
in any program or activity receiving
Federal financial assistance, directly
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or through contractual licensing, or
other arrangements, use age distinc-
tions or take any other actions which
have the effect, on the basis of age, of:

(1) Excluding individuals from, deny-
ing them the benefits of, subjecting
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance; or

(2) Denying or limiting individuals in
their opportunity to participate in any
program or activity receiving Federal
financial assistance. The specific forms
of age discrimination listed in para-
graph (b) of this section do not nec-
essarily constitute a complete list.

§7.921 Exceptions to the rules against
age discrimination: Normal oper-
ation or statutory objective of any
program or activity.

A recipient is permitted to take an
action, otherwise prohibited by §7.920,
if the action reasonably takes into ac-
count age as a factor necessary to the
normal operation of the achievement
of any statutory objective of a program
or activity. An action reasonably takes
into account age as a factor necessary
to the normal operation or the achieve-
ment of any statutory objective of a
program or activity, if:

(a) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(b) The other characteristic(s) must
be measured or approximated in order
for the normal operation of the pro-
gram or activity to continue, or to
achieve any statutory objective of the
program or activity; and

(c) The other characteristic(s) can be
reasonably measured or approximated
by the use of age; and

(d) The other characteristic(s) are
impractical to measure directly on an
individual basis.

§7.922 Exceptions to the rules against
age discrimination: Reasonable fac-
tors other than age.

A recipient is permitted to take an
action otherwise prohibited by §7.920
which is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages only if the factor bears a
direct and substantial relationship to
the normal operation of the program or
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activity or to the achievement of a
statutory objective.

§7.923 Burden of proof for exceptions.

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in §§7.921 and
7.922 is on the recipient of Federal fi-
nancial assistance.

§7.924 Affirmative action by recipient.

Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the ef-
fects of conditions that resulted in the
limited participation in the recipient’s
program or activity on the basis of age.

§7.925 Special benefits for children
and the elderly.

If a recipient operating a program or
activity provides special benefits to
the elderly or to children, such use of
age distinctions shall be presumed to
be necessary to the normal operation
of the program or activity, notwith-
standing the provisions of §7.921.

[65 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]

§7.926 Age distinctions contained in
FEMA regulations.

Any age distinctions contained in a
rule or regulation issued by FEMA
shall be presumed to be necessary to
the achievement of a statutory objec-
tive of the program or activity to
which the rule or regulation applies,
notwithstanding the provisions of
§7.921.

[656 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]

DUTIES OF FEMA RECIPIENTS

§7.930 General responsibilities.

Each FEMA recipient has primary re-
sponsibility to ensure that its pro-
grams or activities are in compliance
with the Act and this regulation, and
shall take steps to eliminate violations
of the Act. A recipient also has respon-
sibility to maintain records, provide
information, and to afford FEMA ac-
cess to its records to the extent FEMA
finds necessary to determine whether
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the recipient is in compliance with the
Act and this regulation.

[656 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]

§7.931 Notice to
beneficiaries.

(a) Where a recipient passes on Fed-
eral financial assistance from FEMA to
subrecipients, the recipient shall pro-
vide the subrecipients written notice of
their obligations under the Act and
this regulation.

(b) Each recipient shall make nec-
essary information about the Act and
this regulation available to its bene-
ficiaries in order to inform them about
the protection against discrimination
provided by the Act and this regula-
tion.

[656 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]

subrecipients and

§7.932 Assurance of compliance and
recipient assessment of age distinc-
tions.

(a) Each recipient of Federal finan-
cial assistance from FEMA shall sign a
written assurance as specified by
FEMA that it will comply with Act and
this regulation.

(b) Recipient assessment of age dis-
tinctions. (1) As part of the compliance
review under §7.940 or complaint inves-
tigation under §7.943, FEMA may re-
quire a recipient employing the equiva-
lent of fifteen or more employees to
complete written evaluation, in a man-
ner specified by the responsible Agency
official, of any age distinction imposed
in its program or activity receiving
Federal financial assistance from
FEMA to assess the recipient’s compli-
ance with the Act.

(2) Whenever an assessment indicates
a violation of the Act and the FEMA
regulations, the recipient shall take
corrective action.

§7.933 Information requirement.

Each recipient shall:

(a) Keep records in a form acceptable
to FEMA and containing information
which FEMA determines are necessary
to ascertain whether the recipient is
complying with the Act and this regu-
lation.

(b) Provide to FEMA, upon request,
information and reports which FEMA
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determines are necessary to ascertain
whether the recipient is complying
with the Act and this regulation.

(c) Permit FEMA reasonable access
to the books, records, accounts, and
other recipient facilities and sources of
information to the extent FEMA deter-
mines is necessary to ascertain wheth-
er the recipient is complying with the
Act and this regulation.

INVESTIGATION, CONCILIATION, AND
ENFORCEMENT PROCEDURES

§7.940 Compliance reviews.

(a) FEMA may conduct compliance
reviews and preaward reviews or use
other similar procedures that will per-
mit it to investigate and correct viola-
tions of the Act and this regulation.
FEMA may conduct these reviews even
in the absence of a complaint against a
recipient. The reviews may be as com-
prehensive as necessary to determine
whether a violation of the Act and this
regulation has occurred.

(b) If a compliance review or
preaward review indicates a violation
of the Act or this regulation, FEMA
will attempt to achieve voluntary com-
pliance with the Act. If voluntary com-
pliance cannot be achieved, FEMA will
arrange for enforcement as described in
§7.945.

§7.941 Complaints.

(a) Any person, individually or as a
member of a class or on behalf of oth-
ers, may file a complaint with FEMA,
alleging discrimination prohibited by
the Act or these regulations occurring
after the date of final adoption of this
rule. A complainant shall file a com-
plaint within 180 days from the date
the complainant first had knowledge of
the alleged act of discrimination. How-
ever, for good cause showing, FEMA
may extend this time limit.

(b) FEMA will consider the date a
complaint is filed to be the date upon
which the complaint is sufficient to be
processed. A complaint is deemed
“sufficient” when it contains particu-
lars (e.g., names, addresses, and tele-
phone numbers of parties involved;
date(s) of alleged discrimination;
kind(s) of alleged discrimination) upon
which to begin an investigation.
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(c) FEMA will attempt to facilitate
the filing of complaints wherever pos-
sible, including taking the following
measures:

(1) Accepting as a sufficient com-
plaint any written statement which
identifies the parties involved and the
date the complainant first had knowl-
edge of the alleged violation, describes
generally the action or practice com-
plained of, and is signed by the com-
plainant.

(2) Freely permitting a complainant
to add information to the complaint to
meet the requirements of a sufficient
complaint.

(3) Notifying the complainant and
the recipient of their rights and obliga-
tions under the complaint procedure,
including the right to have a represent-
ative at all stages of the complaint
procedure.

(4) Notifying the complainant and
the recipient (or their representatives)
of their right to contact FEMA for in-
formation and assistance regarding the
complaint resolution process.

(d) FEMA will return to the com-
plainant any complaint outside the ju-
risdiction of this regulation, and will
state the reason(s) why it is outside
the jurisdiction of this regulation.

§7.942 Mediation.

(a) FEMA will promptly refer to a
mediation agency designated by the
Administrator all sufficient complaints
that:

(1) Fall within the jurisdiction of the
Act and this regulation, unless the age
distinction complained of is clearly
within an exception; and,

(2) Contain all information necessary
for further processing.

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary
to reach an agreement or for the medi-
ator to make an informed judgment
that an agreement is not possible.

(c) If the complainant and the recipi-
ent reach an agreement, the mediator
shall prepare a written statement of
the agreement and have the complain-
ant and the recipient sign it. The medi-
ator shall send a copy of the agreement
to FEMA. FEMA will take no further
action on the complaint unless the
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complainant or the recipient fails to
comply with the agreement.

(d) The mediator shall protect the
confidentiality of all information ob-
tained in the course of the mediation
process. No mediator shall testify in
any adjudicative proceeding, produce
any document, or otherwise disclose
any information obtained in the course
of the mediation process without prior
approval of the head of the mediation
agency.

(e) The mediation will proceed for a
maximum of 60 days after a complaint
is filed with FEMA. Mediation ends if:

(1) Sixty days elapse from the time
the complaint is filed; or

(2) Prior to the end of that 60 day pe-
riod, an agreement is reached; or

(3) Prior to the end of that 60 day pe-
riod, the mediator determines that an
agreement cannot be reached. This 60
day period may be extended by the me-
diator, with the concurrence of FEMA,
for not more than 30 days if the medi-
ator determines agreement will likely
be reached during such extended pe-
riod.

(f) The mediator shall return unre-
solved complaints to FEMA.

§7.943 Investigation.

(a) Informal investigation. (1) FEMA
will investigate complaints that are
unresolved after mediation or are re-
opened because of a violation of a me-
diation agreement.

(2) As part of the initial investiga-
tion, FEMA will use informal fact find-
ing methods, including joint or sepa-
rate discussion with the complainant
and recipient, to establish the facts
and, if possible, settle the complaint on
terms that are mutually agreeable to
the parties. FEMA may seek the assist-
ance of any involved state agency.

(3) FEMA will put any agreement in
writing and have it signed by the par-
ties and an authorized official at
FEMA.

(4) The settlement shall not affect
the operation of any other enforcement
effort of FEMA, including compliance
reviews and investigation of other com-
plaints which may involve the recipi-
ent.

(5) The settlement is not a finding of
discrimination against a recipient.
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(b) Formal investigation. If FEMA can-
not resolve the complaint through in-
formal investigation, it will begin to
develop formal findings through fur-
ther investigation of the complaint. If
the investigation indicates a violation
of this regulation, FEMA will attempt
to obtain voluntary compliance, it will
begin enforcement as described in
§7.945.

[65 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]

§7.944 Prohibition against
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by the Act or this regulation; or

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of
FEMA'’s investigation, conciliation and
enforcement process.

intimida-

§7.945 Compliance procedure.

(a) FEMA may enforce the Act and
this regulation through:

(1) Termination of a recipient’s Fed-
eral financial assistance from FEMA
under the program or activity involved
where the recipient has violated the
Act or this regulation. The determina-
tion of the recipient’s violation may be
made only after a recipient has had an
opportunity for a hearing on the record
before an administrative law judge.

(2) Any other means authorized by
law including but not limited to:

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tions of the recipient created by the
Act or this regulation.

(ii) Use of any requirement of or re-
ferral to any Federal, State or local
government agency that will have the
effect of correcting a violation of the
Act or this regulation.

(b) FEMA will limit any termination
under §7.945(a)(1) to the particular re-
cipient and particular program or ac-
tivity or part of such program or activ-
ity FEMA finds in violation of this reg-
ulation. FEMA will not base any part
of a termination on a finding with re-
spect to any program or activity of the
recipient which does not receive Fed-
eral financial assistance from FEMA.
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(c) FEMA will take no action under
paragraph (a) until:

(1) The Administrator has advised
the recipient of its failure to comply
with the Act and this regulation and
has determined that voluntary compli-
ance cannot be obtained.

(2) Thirty days have elapsed after the
Administrator has sent a written re-
port of the circumstances and grounds
of the action to the committees of the
Congress having legislative jurisdic-
tion over the program or activity in-
volved. The Administrator will file a
report whenever any action is taken
under paragraph (a).

(d) FEMA also may defer granting
new Federal financial assistance from
FEMA to a recipient when a hearing
under §7.945(a)(1) is initiated.

(1) New Federal financial assistance
from FEMA includes all assistance for
which FEMA requires an application or
approval, including renewal or continu-
ation of existing activities, or author-
ization of new activities, during the de-
ferral period. New Federal financial as-
sistance from FEMA does not include
increases in funding as a result of
changed computation of formula
awards or assistance approved prior to
the beginning of a hearing under
§7.945(a)(1).

(2) FEMA will not begin a deferral
until the recipient has received a no-
tice of an opportunity for a hearing
under §7.945(a)(1). FEMA will not con-
tinue a deferral for more than 60 days
unless a hearing has begun within that
time or the time for beginning the
hearing has been extended by mutual
consent of the recipient for more than
30 days after the close of the hearing,
unless the hearing results in a finding
against the recipient.

(3) FEMA will limit any deferral to
the particular recipient and particular
program or activity or part of such
program or activity FEMA finds in vio-
lation of this regulation. FEMA will
not base any part of a deferral on a
finding with respect to any program or
activity of the recipient which does not
and would not, in connection with new
funds, receive Federal financial assist-
ance from FEMA.

[66 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]
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§7.946 Hearings, decisions, post-termi-
nation proceedings.

Certain FEMA procedural provisions
applicable to title VI of the Civil
Rights Act of 1964 apply to FEMA en-
forcement of this regulation. They are
found at 44 CFR 7.10 through 7.16.

§7.947 Remedial action by recipient.

Where FEMA finds a recipient has
discriminated on the basis of age, the
recipient shall take any remedial ac-
tion that FEMA may require to over-
come the effects of the discrimination.
If another recipient exercises control
over the recipient that had discrimi-
nated, FEMA may require both recipi-
ents to take remedial action.

§7.948 Alternate funds disbursal pro-
cedure.

(a) When FEMA withholds funds from
recipient under this regulation, the Ad-
ministrator may, if allowable under
the statute governing the assistance,
disburse the withheld funds directly to
an alternate recipient: Any public or
nonprofit private organization or agen-
cy, or State or political subdivision of
the State.

(b) The Administrator will require
any alternate recipient to dem-
onstrate:

(1) The ability to comply with this
regulation; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
Federal financial assistance.

[65 FR 23078, June 6, 1990, as amended at 68
FR 51380, Aug. 26, 2003]

§7.949 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if:

(1) 180 days have elapsed since the
complainant filed the complaint and
FEMA had made no finding with regard
to the complaint; or

(2) FEMA issues any finding in favor
of the recipient.

(b) If FEMA fails to make a finding
within 180 days or issues a finding in
favor of the recipient, FEMA shall:

(1) Promptly advise the complainant
in writing of this fact; and
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(2) Advise the complainant of his or
her right to bring a civil action for in-
junctive relief; and

(3) Inform the complainant:

(i) That the complainant may bring a
civil action only in a United States
District Court for the district in which
the recipient is located or transacts
business;

(ii) That a complainant prevailing in
a civil action has the right to be
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that
the complainant must demand these
costs in the complaint at the time it is
filed.

(iii) That before commencing the ac-
tion, the complainant shall give 30
days notice by registered mail to the
Administrator, the Attorney General
of the United States, and the recipient;

(iv) That the notice must state: The
alleged violation of the Act; the relief
requested; the court in which the com-
plainant is bringing the action; and
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

(v) That the complainant may not
bring an action if the same alleged vio-
lation of the Act by the same recipient
is the subject of a pending action in
any court (Federal or State) of the
United States.

PART 8—NATIONAL SECURITY
INFORMATION

Sec.

8.1 Purpose.

8.2 Original classification authority.

8.3 Senior FEMA official responsible for the
information security program.

8.4 Mandatory declassification review pro-
cedures.

AUTHORITY: Reorganization Plan No. 3 of
1978, E.O. 12148 and E.O. 12356.

§8.1 Purpose.

(a) Section 5.3(b) of Executive Order
(EO) 12356, ‘‘National Security Infor-
mation” requires agencies to promul-
gate implementing policies and regula-
tions. To the extent that these regula-
tions affect members of the public,
these policies are to be published in the
FEDERAL REGISTER.

(b) This regulation provides public
notification of the FEMA procedures
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§8.2

for processing requests for the manda-
tory review of classified information
pursuant to section 3.4(d) of E.O. 12356.

[49 FR 24518, June 14, 1984, as amended at 49
FR 38119, Sept. 27, 1984; 50 FR 40006, Oct. 1,
1985]

§8.2 Original classification authority.

(a) The Administrator, Federal Emer-
gency Management Agency (FEMA),
has the authority to classify informa-
tion originally as TOP SECRET, as
designated by the President in the FED-
ERAL REGISTER, Vol 47, No. 91, May 11,

1982, in accordance with section
1.2(a)(2), E.O. 12356.
(b) In accordance with section

1.2(d)(2), E.O. 12356, the following posi-
tions have been delegated ORIGINAL
TOP SECRET CLASSIFICATION AU-
THORITY by the Administrator,
FEMA:

(1) Deputy Administrator, FEMA

(2) Deputy Administrator, National
Preparedness Directorate

(3) Director, Office of Security

(c) The positions delegated original
Top Secret Classification Authority in
paragraph (b) of this section, are also
delegated Original Secret and Con-
fidential Classification Authority by
virtue of this delegation. The following
positions have been delegated Original
Secret and Original Confidential Clas-
sification Authority:

(1) Associate Director, State and
Local Programs and Support.

(2) Regional Administrators.

(d)Any further delegation of original
classification authority, for any classi-
fication level, will be accomplished
only by the Director of the Federal
Emergency Management Agency.

(e) The positions delegated ORIGI-
NAL TOP SECRET CLASSIFICATION
AUTHORITY in paragraph (b) of this
section, are also delegated ORIGINAL
SECRET and CONFIDENTIAL CLAS-
SIFICATION AUTHORITY by virtue of
this delegation. The positions dele-
gated ORIGINAL SECRET CLASSI-
FICATION AUTHORITY in paragraph
(c) of this section, are also delegated
ORIGINAL CONFIDENTIAL CLASSI-
FICATION AUTHORITY by virtue of
this delegation. Any further delegation
of original classification authority, for
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