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(d) Termination of nuclear decommis-
sioning fund upon substantial completion of 
decommissioning. 

(1) In general. 
(2) Additional rules. 
(3) Substantial completion of decommis-

sioning defined. 

§ 1.468A–6 Disposition of an interest in a 
nuclear power plant. 

(a) In general. 
(b) Requirements. 
(c) Tax consequences. 
(1) The transferor and its Fund. 
(2) The transferee and its Fund. 
(3) Basis. 
(d) Determination of proportionate 

amount. 
(e) Calculation of schedule of ruling 

amounts and schedule of deduction amounts 
for dispositions described in this section. 

(1) Transferor. 
(i) Taxable year of disposition. 
(ii) Taxable years after the disposition. 
(2) Transferee. 
(i) Taxable year of disposition. 
(ii) Taxable years after the disposition. 
(3) Examples. 
(f) Anti-abuse provision. 

§ 1.468A–7 Manner of and time for making 
election. 

(a) In general. 
(b) Required information. 

§ 1.468A–8 Special transfers to qualified funds 
pursuant to section 468A(f). 

(a) General rule. 
(1) In general. 
(2) Pre-2005 nonqualifying amount. 
(i) In general. 
(ii) Pre-2005 nonqualifying amount of 

transferee. 
(3) Transfers in multiple years. 
(4) Deemed payment rules. 
(i) In general. 
(ii) Special rule for certain transfers. 
(b) Deduction for amounts transferred. 
(1) In general. 
(2) Amount of deduction. 
(i) General Rule. 
(ii) Election. 
(A) In general. 
(B) Manner of making election. 
(C) Election allowed for property trans-

ferred prior to December 23, 2010. 
(3) Denial of deduction for previously de-

ducted amounts. 
(4) Transfers of qualified nuclear decom-

missioning funds. 
(5) Special rules. 
(i) Gain or loss not recognized on transfers 

to fund. 
(ii) Taxpayer basis in fund. 
(iii) Fund basis in transferred property. 
(A) In general. 

(B) Basis in case of election. 
(c) Schedule of deductions required. 
(1) In general. 
(2) Transfers in multiple taxable years. 
(3) Transfer of partial interest in fund. 
(4) Special transfer permitted before re-

ceipt of schedule. 
(d) Manner of requesting schedule of deduc-

tion amounts. 
(1) In general. 
(2) Information required. 
(3) Statement required. 
(4) Administrative procedures. 

§ 1.468A–9 Effective/applicability date. 

[T.D,9512, 75 FR 80701, Dec. 23, 2010] 

§ 1.468A–1 Nuclear decommissioning 
costs; general rules. 

(a) Introduction. Section 468A pro-
vides an elective method for taking 
into account nuclear decommissioning 
costs for Federal income tax purposes. 
In general, an eligible taxpayer that 
elects the application of section 468A 
pursuant to the rules contained in 
§ 1.468A–7 is allowed a deduction (as de-
termined under § 1.468A–2) for the tax-
able year in which the taxpayer makes 
a cash payment to a nuclear decommis-
sioning fund. Taxpayers using an ac-
crual method of accounting that do not 
elect the application of section 468A 
are not allowed a deduction for nuclear 
decommissioning costs prior to the 
taxable year in which economic per-
formance occurs with respect to such 
costs (see section 461(h)). 

(b) Definitions. The following terms 
are defined for purposes of section 468A 
and §§ 1.468A–1 through 1.468A–9: 

(1) The term eligible taxpayer means 
any taxpayer that possesses a quali-
fying interest in a nuclear power plant 
(including a nuclear power plant that 
is under construction). 

(2) The term qualifying interest 
means— 

(i) A direct ownership interest; and 
(ii) A leasehold interest in any por-

tion of a nuclear power plant if— 
(A) The holder of the leasehold inter-

est is primarily liable under Federal or 
State law for decommissioning such 
portion of the nuclear power plant; and 

(B) No other person establishes a nu-
clear decommissioning fund with re-
spect to such portion of the nuclear 
power plant. 
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(3) The term direct ownership interest 
includes an interest held as a tenant in 
common or joint tenant, but does not 
include stock in a corporation that 
owns a nuclear power plant or an inter-
est in a partnership that owns a nu-
clear power plant. Thus, in the case of 
a partnership that owns a nuclear 
power plant, the election under section 
468A must be made by the partnership 
and not by the partners. In the case of 
an unincorporated organization de-
scribed in § 1.761–2(a)(3) that elects 
under section 761(a) to be excluded 
from the application of subchapter K, 
each taxpayer that is a co-owner of the 
nuclear power plant is eligible to make 
a separate election under section 468A. 

(4) The terms nuclear decommissioning 
fund and qualified nuclear decommis-
sioning fund mean a fund that satisfies 
the requirements of § 1.468A–5. The 
term nonqualified fund means a fund 
that does not satisfy those require-
ments. 

(5) The term nuclear power plant 
means any nuclear power reactor that 
is used predominantly in the trade or 
business of the furnishing or sale of 
electric energy. Each unit (that is, nu-
clear reactor) located on a multi-unit 
site is a separate nuclear power plant. 
The term nuclear power plant also in-
cludes the portion of the common fa-
cilities of a multi-unit site allocable to 
a unit on that site. 

(6) The term nuclear decommissioning 
costs or decommissioning costs includes 
all otherwise deductible expenses to be 
incurred in connection with the en-
tombment, decontamination, dis-
mantlement, removal and disposal of 
the structures, systems and compo-
nents of a nuclear power plant, wheth-
er that nuclear power plant will con-
tinue to produce electric energy or has 
permanently ceased to produce electric 
energy. Such term includes all other-
wise deductible expenses to be incurred 
in connection with the preparation for 
decommissioning, such as engineering 
and other planning expenses, and all 
otherwise deductible expenses to be in-
curred with respect to the plant after 
the actual decommissioning occurs, 
such as physical security and radiation 
monitoring expenses. Such term also 
includes costs incurred in connection 
with the construction, operation, and 

ultimate decommissioning of a facility 
used solely to store, pending accept-
ance by the government for permanent 
storage or disposal, spent nuclear fuel 
generated by the nuclear power plant 
or plants located on the same site as 
the storage facility. Such term does 
not include otherwise deductible ex-
penses to be incurred in connection 
with the disposal of spent nuclear fuel 
under the Nuclear Waste Policy Act of 
1982 (Pub. L. 97–425). An expense is oth-
erwise deductible for purposes of this 
paragraph (b)(6) if it would be deduct-
ible under chapter 1 of the Internal 
Revenue Code without regard to sec-
tion 280B. 

(7) The term public utility commission 
means any State or political subdivi-
sion thereof, any agency, instrumen-
tality or judicial body of the United 
States, or any judicial body, commis-
sion or other similar body of the Dis-
trict of Columbia or of any State or 
any political subdivision thereof that 
establishes or approves rates for the 
furnishing or sale of electric energy. 

(8) The term ratemaking proceeding 
means any proceeding before a public 
utility commission in which rates for 
the furnishing or sale of electric energy 
are established or approved. Such term 
includes a generic proceeding that ap-
plies to two or more taxpayers that are 
subject to the jurisdiction of a single 
public utility commission. 

(9) The term special transfer means 
any transfer of funds to a qualified nu-
clear decommissioning fund pursuant 
to § 1.468A–8. 

(c) Special rules applicable to certain 
experimental nuclear facilities. (1) The 
owner of a qualifying interest in an ex-
perimental nuclear facility possesses a 
qualifying interest in a nuclear power 
plant for purposes of paragraph (b) of 
this section if such person is engaged 
in the trade or business of the fur-
nishing or sale of electric energy. 

(2) An owner of stock in a corpora-
tion that owns an experimental nuclear 
facility possesses a qualifying interest 
in a nuclear power plant for purposes of 
paragraph (b)(1) of this section if— 

(i) Such stockholder satisfies the 
conditions of paragraph (c)(1) of this 
section; and 

(ii) The corporation that directly 
owns the facility is not engaged in the 

VerDate Mar<15>2010 07:54 Apr 26, 2011 Jkt 223089 PO 00000 Frm 00355 Fmt 8010 Sfmt 8010 Y:\SGML\223089.XXX 223089er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



346 

26 CFR Ch. I (4–1–11 Edition) § 1.468A–2 

trade or business of the furnishing or 
sale of electric energy. 

(3) For purposes of this paragraph (c), 
an experimental nuclear facility is a 
nuclear power reactor that is used pre-
dominantly for the purpose of con-
ducting experimentation and research. 

[T.D. 9512, 75 FR 80701, Dec. 23, 2010] 

§ 1.468A–2 Treatment of electing tax-
payer. 

(a) In general. An eligible taxpayer 
that elects the application of section 
468A pursuant to the rules contained in 
§ 1.468A–7 (an electing taxpayer) is al-
lowed a deduction for the taxable year 
in which the taxpayer makes a cash 
payment (or is deemed to make a cash 
payment as provided in paragraph (c) 
of this section) to a nuclear decommis-
sioning fund and for any taxable year 
in which a deduction is allowed for a 
special transfer described in § 1.468A–8. 
The amount of the deduction for any 
taxable year equals the total amount 
of cash payments made (or deemed 
made) by the electing taxpayer to a nu-
clear decommissioning fund (or nuclear 
decommissioning funds) during such 
taxable year under this section, plus 
any amount allowable as a deduction 
in that taxable year for a special trans-
fer described in § 1.468A–8. The amount 
of a special transfer permitted under 
§ 1.468A–8 is not treated as a cash pay-
ment for purposes of this paragraph (a), 
and a taxpayer making a special trans-
fer is allowed a ratable deduction in 
each taxable year during the remaining 
useful life of the nuclear power plant 
for the special transfer. A payment 
may not be made (or deemed made) to 
a nuclear decommissioning fund before 
the first taxable year in which all of 
the following conditions are satisfied: 

(1) The construction of the nuclear 
power plant to which the nuclear de-
commissioning fund relates has com-
menced. 

(2) A ruling amount is applicable to 
the nuclear decommissioning fund (see 
§ 1.468A–3). 

(b) Limitation on payments to a nuclear 
decommissioning fund—(1) In general. 
For purposes of paragraph (a) of this 
section, the maximum amount of cash 
payments made (or deemed made) to a 
nuclear decommissioning fund under 
paragraph (a) of this section during 

any taxable year shall not exceed the 
ruling amount applicable to the nu-
clear decommissioning fund for such 
taxable year (as determined under 
§ 1.468A–3). 

(2) Excess contributions not deductible. 
If the amount of cash payments made 
(or deemed made) to a nuclear decom-
missioning fund during any taxable 
year exceeds the limitation of para-
graph (b)(1) of this section, the excess 
is not deductible by the electing tax-
payer. In addition, see paragraph (c) of 
§ 1.468A–5 for rules which provide that 
the Internal Revenue Service may dis-
qualify a nuclear decommissioning 
fund if the amount of cash payments 
made (or deemed made) to a nuclear 
decommissioning fund during any tax-
able year exceeds the limitation of 
paragraph (b)(1) of this section. 

(3) Special transfer disregarded. The 
amount of a special transfer permitted 
under § 1.468A–8 is not treated as a cash 
payment for purposes of this paragraph 
(b). 

(c) Deemed payment rules—(1) In gen-
eral. The amount of any cash payment 
made by an electing taxpayer to a nu-
clear decommissioning fund on or be-
fore the 15th day of the third calendar 
month after the close of any taxable 
year (the deemed payment deadline 
date) shall be deemed made during 
such taxable year if the electing tax-
payer irrevocably designates the 
amount as relating to such taxable 
year on its timely filed Federal income 
tax return for such taxable year (see 
§ 1.468A–7(b)(4)(iii) and (iv) for rules re-
lating to such designation). 

(2) Cash payment by customer. The 
amount of any cash payment made by 
a customer of an electing taxpayer to a 
nuclear decommissioning fund of such 
electing taxpayer shall be deemed 
made by the electing taxpayer if the 
amount is included in the gross income 
of the electing taxpayer in the manner 
prescribed by section 88 and § 1.88–1. 

(d) Treatment of distributions—(1) In 
general. Except as otherwise provided 
in paragraph (d)(2) of this section, the 
amount of any actual or deemed dis-
tribution from a nuclear decommis-
sioning fund shall be included in the 
gross income of the electing taxpayer 
for the taxable year in which the dis-
tribution occurs. The amount of any 
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