AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

SUBCHAPTER C—DoD GRANT AND AGREEMENT
REGULATIONS

PART 21—DoD GRANTS AND
AGREEMENTS—GENERAL MATTERS

Subpart A—Introduction

Sec.
21.100 What are the purposes of this part?

Subpart B—Defense Grant and Agreement
Regulatory System

21.200 What is the Defense Grant and Agree-
ment Regulatory System (DGARS)?

21.205 What types of instruments are cov-
ered by the DGARS?

21.210 What are the purposes of the DGARS?

21.215 Who is responsible for the DGARS?

21.220 What publications are in the DGARS?

Subpart C—The DoD Grant and Agreement
Regulations

21.300 What instruments are subject to the
DoD Grant and Agreement Regulations
(DoDGARs)?

21.305 What is the purpose of the DoDGARs?

21.310 Who ensures DoD Component compli-
ance with the DoDGARs?

21.315 May DoD Components issue supple-
mental policies and procedures to imple-
ment the DoDGARs?

21.320 Are there areas in which DoD Compo-
nents must establish policies and proce-
dures to implement the DoDGARSs?

21.325 Do acquisition regulations also apply
to DoD grants and agreements?

21.330 How are the DoDGARs published and
maintained?

21.335 Who can authorize deviations from
the DoDGARs?

21.340 What are the procedures for request-
ing and documenting deviations?

Subpart D—Authorities and Responsibilities
for Making and Administering Assist-
ance Awards

21.400 To what instruments does this sub-
part apply?

21.405 What is the purpose of this subpart?

21.410 Must a DoD Component have statu-
tory authority to make an assistance
award?

21.415 Must the statutory authority specifi-
cally mention the use of grants or other
assistance instruments?

21.420 Under what types of statutory au-
thorities do DoD Components award as-
sistance instruments?

61

21.425 How does a DoD Component’s author-
ity flow to awarding and administering
activities?

21.430 What are the responsibilities of the
head of the awarding or administering
activity?

21.435 Must DoD Components formally se-
lect and appoint grants officers and
agreements officers?

21.440 What are the standards for selecting
and appointing grants officers and agree-
ments officers?

21.445 What are the requirements for a
grants officer’s or agreements officer’s
statement of appointment?

21.450 What are the requirements for a ter-
mination of a grants officer’s or agree-
ments officer’s appointment?

21.455 Who can sign, administer, or termi-
nate assistance instruments?

21.460 What is the extent of grants officers’
and agreements officers’ authority?

21.465 What are grants officers’ and agree-
ments officers’ responsibilities?

Subpart E—Information Reporting on
Awards Subject to 31 U.S.C. Chapter 61

21.500 What is the purpose of this subpart?

21.505 What is the Catalog of Federal Do-
mestic Assistance (CFDA)?

21.5610 Why does the DoD report information
to the CFDA?

21.515 Who reports the information for the
CFDA?

21.520 What are the purposes of the Defense
Assistance Awards Data System
(DAADS)?

21.525 Who issues policy guidance for the
DAADS?

21.530 Who operates the DAADS?

21.635 Do DoD Components have central
points for collecting DAADS data?

21.540 What are the duties of the DoD Com-
ponents’ central points for the DAADS?

21.545 Must DoD Components report every
obligation to the DAADS?

21.550 Must DoD Components relate re-
ported actions to listings in the CFDA?

21.555 When and how must DoD Components
report to the DAADS?

21.560 Must DoD Components assign num-
bers uniformly to awards?

21.565 Must DoD Components’ electronic
systems accept Data Universal Num-
bering System (DUNS) numbers?

Subpart F—Definitions

21.605 Acquisition.
21.610 Agreements officer.
21.615 Assistance.



§21.100

21.620
21.625
21.630
21.635
21.640
21.645
21.650
21.655
21.660
21.665
21.670

Award.

Contract.

Contracting activity.

Contracting officer.

Cooperative agreement.

Deviation.

DoD Components.

Grant.

Grants officer.

Nonprocurement instrument.

Procurement contract.

21.675 Recipient.

21.680 Technology investment agreements.

APPENDIX A TO PART 21—INSTRUMENTS TO
WHICH DODGARS PORTIONS APPLY

AUTHORITY: 5 U.S.C. 301 and 10 U.S.C. 113.

SOURCE: 68 FR 47153, Aug. 7, 2003, unless
otherwise noted.

Subpart A—Introduction

§21.100 What are the purposes of this
part?

This part of the DoD Grant and
Agreement Regulations:

(a) Provides general information
about the Defense Grant and Agree-
ment Regulatory System (DGARS).

(b) Sets forth general policies and
procedures related to DoD Components’
overall management of functions re-
lated to assistance and certain other
nonprocurement instruments subject
to the DGARS (see §21.205(b)).

Subpart B—Defense Grant and
Agreement Regulatory System

§21.200 What is the Defense Grant and
Agreement Regulatory System
(DGARS)?

The Defense Grant and Agreement
Regulatory System (DGARS) is the
system of regulatory policies and pro-
cedures for the award and administra-
tion of DoD Components’ assistance
and other mnonprocurement awards.
DoD Directive 3210.61 established the
DGARS.

1Electronic copies may be obtained at the
Washington Headquarters Services Internet
site http://www.dtic.mil/whs/directives. Paper
copies may be obtained, at cost, from the Na-
tional Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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§21.205 What types of instruments are
covered by the DGARS?

The Defense Grant and Agreement
Regulatory System (DGARS) applies to
the following types of funding instru-
ments awarded by DoD Components:

(a) All grants, cooperative agree-
ments, and technology investment
agreements.

(b) Other nonprocurement instru-
ments, as needed to implement stat-
utes, Executive orders, or other Fed-
eral Governmentwide rules that apply
to those other nonprocurement instru-
ments, as well as to grants and cooper-
ative agreements.

§21.210 What are the purposes of the
DGARS?

The purposes of the DGARS are to
provide uniform policies and proce-
dures for DoD Components’ awards, in
order to meet DoD needs for:

(a) Efficient program execution, ef-
fective program oversight, and proper
stewardship of Federal funds.

(b) Compliance with relevant stat-
utes; Executive orders; and applicable
guidance, such as Office of Manage-
ment and Budget (OMB) circulars.

(c) Collection from DoD Components,
retention, and dissemination of man-
agement and fiscal data related to
awards.

§21.215 Who
DGARS?

The Director of Defense Research and
Engineering, or his or her designee, de-
velops and implements DGARS policies
and procedures. He or she does so by
issuing and maintaining the DoD publi-
cations that comprise the DGARS.

is responsible for the

§21.220 What publications are in the
DGARS?

A DoD publication (DoD 3210.6-R2)
entitled ‘“The DoD Grant and Agree-
ment Regulations’ is the principal ele-
ment of the DGARS. The Director of
Defense Research and Engineering also
may publish DGARS policies and pro-
cedures in DoD instructions and other
DoD publications, as appropriate.

2 See footnote 1 to §21.200.
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Subpart C—The DoD Grant and
Agreement Regulations

§21.300 What instruments are subject
to the DoD Grant and Agreement
Regulations (DoDGARs)?

(a) The types of instruments that are
subject to the DoDGARs vary from one
portion of the DoDGARs to another.

The types of instruments include
grants, cooperative agreements, and
technology investment agreements.

Some portions of the DoDGARs apply
to other types of assistance or non-
procurement instruments. The term
“awards,” as defined in subpart D of
this part, is used in this part to refer
collectively to all of the types of in-
struments that are subject to one or
more portions of the DoDGARs.

(b) Note that each portion of the
DoDGARs identifies the types of in-
struments to which it applies. How-
ever, grants officers and agreements of-
ficers must exercise caution when de-
termining the applicability of some
Governmentwide rules that are in-
cluded within the DoDGARSs, because a
term may be defined differently in a
Governmentwide rule than it is defined
elsewhere in the DoDGARs. One exam-
ple is part 33 of the DoDGARs (32 CFR
part 33), which contains administrative
requirements for awards to State and
local governments. That DoDGARs
part is the DoD’s codification of the
Governmentwide rule implementing
OMB Circular A-102.3 Part 33 states
that it applies to grants, but defines
the term ‘‘grant’” to include coopera-
tive agreements and other forms of fi-
nancial assistance.

(c) For convenience, the table in Ap-
pendix A to this part provides an over-
view of the applicability of the various
portions of the DoDGARSs.

§21.305 What is the purpose of the
DoDGARs?

The DoD Grant and Agreement Regu-
lations provide uniform policies and
procedures for the award and adminis-

3Electronic copies may be obtained at the
Internet site http:/www.whitehouse.gov/OMB.
For paper copies, contact the Office of Man-
agement and Budget, EOP Publications, 725
17th St., NW., New Executive Office Building,
Washington, DC 20503.
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tration of DoD Components’ awards.
The DoDGARs are the primary DoD
regulations for achieving the DGARS
purposes described in §21.210.

§21.310 Who ensures DoD Component
compliance with the DoDGARs?

The Head of each DoD Component
that makes or administers awards, or
his or her designee, is responsible for
ensuring compliance with the
DoDGARs within that DoD Component.

§21.315 May DoD Components issue
supplemental policies and proce-
dures to implement the DoDGARs?

Yes, Heads of DoD Components or
their designees may issue regulations,
procedures, or instructions to imple-
ment the DGARS or supplement the
DoDGARs to satisfy needs that are spe-
cific to the DoD Component, as long as
the regulations, procedures, or instruc-
tions do not impose additional costs or
administrative burdens on recipients or
potential recipients.

§21.320 Are there areas in which DoD
Components must establish policies
and procedures to implement the
DoDGARs?

Yes, Heads of DoD Components or
their designees must establish policies
and procedures in areas where uniform
policies and procedures throughout the
DoD Component are required, such as
for:

(a) Requesting class deviations from
the DoDGARs (see §§21.335(b) and
21.340(a)) or exemptions from the provi-
sions of 31 U.S.C. 6301 through 6308,
that govern the appropriate use of con-
tracts, grants, and cooperative agree-
ments (see 32 CFR 22.220).

(b) Designating one or more Grant
Appeal Authorities to resolve claims,
disputes, and appeals (see 32 CFR
22.815).

(c) Reporting data on assistance
awards and programs, as required by 31
U.S.C. chapter 61 (see subpart E of this
part).

(d) Prescribing requirements for use
and disposition of real property ac-
quired under awards, if the DoD Com-
ponent makes any awards to institu-
tions of higher education or to other
nonprofit organizations under which
real property is acquired in whole or in
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part with Federal funds (see 32 CFR
32.32).

§21.325 Do acquisition regulations
also apply to DoD grants and agree-
ments?

Unless the DoDGARs specify that
they apply, policies and procedures in
the following acquisition regulations
that apply to procurement contracts do
not apply to grants, cooperative agree-
ments, technology investment agree-
ments, or to other assistance or non-
procurement awards:

(a) The Federal Acquisition Regula-
tion (FAR)(48 CFR parts 1-53).

(b) The Defense Federal Acquisition
Regulation Supplement (DFARS)(48
CFR parts 201-270).

(c) DoD Component supplements to
the FAR and DFARS.

§21.330 How are the DoDGARs pub-
lished and maintained?

(a) The DoD publishes the DoDGARs
in the Code of Federal Regulations
(CFR) and in a separate internal DoD
document (DoD 3210.6-R).

(1) The location of the DoDGARs in
the CFR currently is in transition.
They are moving from Chapter I, Sub-
chapter C, Title 32, to a new location in
Chapter XI, Title 2 of the CFR. During
the transition, there will be some parts
of the DoDGARs in each of the two ti-
tles.

(2) The DoD document is divided into
parts, subparts, and sections, to par-
allel the CFR publication. Cross ref-
erences within the DoD document are
stated as CFR citations (e.g., a ref-
erence to section 21.215 in part 21 would
be to 32 CFR 21.215), which also is how
they are stated in the CFR publication
of the DoDGARSs.

(b) The DoD publishes updates to the
DoDGARs in the FEDERAL REGISTER.
When finalized, the DoD also posts the
updates to the internal DoD document
on the World Wide Web at http:/
www.dtic.mil/whs/directives.

(c) A standing working group rec-
ommends revisions to the DoDGARs to
the Director of Defense Research and
Engineering (DDR&E). The DDR&E,
Director of Defense Procurement, and
each Military Department must be rep-
resented on the working group. Other
DoD Components that make or admin-
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ister awards may also nominate rep-
resentatives. The working group meets
when necessary.

[68 FR 47153, Aug. 7, 2003, as amended at 72
FR 34986, June 26, 2007]

§21.335 Who can authorize deviations
from the DoDGARs?

(a) The Head of the DoD Component
or his or her designee may authorize
individual deviations from the
DoDGARs, which are deviations that
affect only one award, if the deviations
are not prohibited by statute, execu-
tive order or regulation.

(b) The Director of Defense Research
and Engineering (DDR&E) or his or her
designee must approve in advance any
class deviation that affects more than
one award. Note that OMB concurrence
also is required for class deviations
from two parts of the DoDGARs, 32
CFR parts 32 and 33, in accordance with
32 CFR 32.4 and 33.6, respectively.

§21.340 What are the procedures for
requesting and documenting devi-
ations?

(a) DoD Components must submit
copies of justifications and agency ap-
provals for individual deviations and
written requests for class deviations
to: Deputy Director of Defense Re-
search and Engineering, ATTN: Basic
Research, 3080 Defense Pentagon,
Washington, DC 20301-3080.

(b) Grants officers and agreements of-
ficers must maintain copies of requests
and approvals for individual and class
deviations in award files.

Subpart D—Authorities and Re-
sponsibilities for Making and
Administering Assistance
Awards

§21.400 To what instruments does this
subpart apply?

This subpart applies to grants, coop-
erative agreements, and technology in-
vestment agreements, which are legal
instruments used to reflect assistance
relationships between the TUnited
States Government and recipients.
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§21.405 What is the purpose of this
subpart?

This subpart describes the sources
and flow of authority to make or ad-
minister assistance awards, and assigns
the broad responsibilities associated
with DoD Components’ use of those in-
struments.

§21.410 Must a DoD Component have
statutory authority to make an as-
sistance award?

Yes, the use of an assistance instru-
ment to carry out a program requires
authorizing legislation. That is unlike
the use of a procurement contract, for
which Federal agencies have inherent,
Constitutional authority.

§21.415 Must the statutory authority
specifically mention the use of
grants or other assistance instru-
ments?

No, the statutory authority described
in §21.410 need not specifically say that
the purpose of the program is assist-
ance or mention the use of any type of
assistance instrument. However, the
intent of the statute must support a
judgment that the use of an assistance
instrument is appropriate. For exam-
ple, a DoD Component may judge that
the principal purpose of a program for
which it has authorizing legislation is
assistance, rather than acquisition.
The DoD Component would properly
use an assistance instrument to carry
out that program, in accordance with
31 U.S.C. chapter 63.

§21.420 Under what types of statutory
authorities do DoD Components
award assistance instruments?

DoD Components may use assistance
instruments under a number of statu-
tory authorities that fall into three
categories:

(a) Authorities that statutes provide to
the Secretary of Defense. These authori-
ties generally are delegated by the Sec-
retary of Defense to Heads of DoD
Components, usually through DoD di-
rectives, instructions, or policy memo-
randa that are not part of the Defense
Grant and Agreement Regulatory Sys-
tem. Examples of statutory authorities
in this category are:

(1) Authority under 10 U.S.C. 2391 to
award grants or cooperative agree-
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ments to help State and local govern-
ments alleviate serious economic im-
pacts of defense program changes (e.g.,
base openings and closings, contract
changes, and personnel reductions and
increases).

(2) Authority under 10 U.S.C. 2413 to
enter into cooperative agreements with
entities that furnish procurement tech-
nical assistance to businesses.

(b) Authorities that statutes may pro-
vide directly to Heads of DoD Compo-
nents. When a statute authorizes the
Head of a DoD Component to use a
funding instrument to carry out a pro-
gram with a principal purpose of assist-
ance, use of that authority requires no
delegation by the Secretary of Defense.
For example, 10 U.S.C. 2358 authorizes
the Secretaries of the Military Depart-
ments, in addition to the Secretary of
Defense, to perform research and devel-
opment projects through grants and co-
operative agreements. Similarly, 10
U.S.C. 2371 provides authority for the
Secretaries of the Military Depart-
ments and Secretary of Defense to
carry out basic, applied, or advanced
research projects using assistance in-
struments other than grants and coop-
erative agreements. A Military Depart-
ment’s use of the authority of 10 U.S.C.
2358 or 10 U.S.C. 2371 therefore requires
no delegation by the Secretary of De-
fense.

(c) Authorities that arise indirectly as
the result of statute. For example, au-
thority to use an assistance instru-
ment may result from:

(1) A federal statute authorizing a
program that is consistent with an as-
sistance relationship (i.e., the support
or stimulation of a public purpose,
rather than the acquisition of a good or
service for the direct benefit of the De-
partment of Defense). In accordance
with 31 U.S.C. chapter 63, such a pro-
gram would appropriately be carried
out through the use of grants or coop-
erative agreements. Depending upon
the nature of the program (e.g., re-
search) and whether the program stat-
ute includes authority for any specific
types of instruments, there also may
be authority to use other assistance in-
struments.

(2) Exemptions requested by the De-
partment of Defense and granted by
the Office of Management and Budget
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under 31 U.S.C. 6307, as described in 32
CFR 22.220.

§21.425 How does a DoD Component’s
authority flow to awarding and ad-
ministering activities?

The Head of a DoD Component, or his
or her designee, may delegate to the
heads of contracting activities (HCAs)
within the Component, that Compo-
nent’s authority to make and admin-
ister awards, to appoint grants officers
and agreements officers (see §§21.435
through 21.450), and to broadly manage
the DoD Component’s functions related
to assistance instruments. The HCA is
the same official (or officials) des-
ignated as the head of the contracting
activity for procurement contracts, as
defined at 48 CFR 2.101. The intent is
that overall management responsibil-
ities for a DoD Component’s functions
related to nonprocurement instru-
ments be assigned only to officials that
have similar responsibilities for pro-
curement contracts.

§21.430 What are the responsibilities
of the head of the awarding or ad-
ministering activity?

When designated by the Head of the
DoD Component or his or her designee
(see 32 CFR 21.425), the head of the
awarding or administering activity
(i.e., the HCA) is responsible for the
awards made by or assigned to that ac-
tivity. He or she must supervise and es-
tablish internal policies and procedures
for that activity’s awards.

§21.435 Must DoD Components for-
mally select and appoint grants offi-
cers and agreements officers?

Yes, each DoD Component that
awards grants or enters into coopera-
tive agreements must have a formal
process (see §21.425) for selecting and
appointing grants officers and for ter-
minating their appointments. Simi-
larly, each DoD Component that
awards or administers technology in-
vestment agreements must have a
process for selecting and appointing
agreements officers and for termi-
nating their appointments.
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§21.440 What are the standards for se-
lecting and appointing grants offi-
cers and agreements officers?

In selecting grants officers and agree-
ments officers, DoD Components must
use the following minimum standards:

(a) In selecting a grants officer, the
appointing official must judge whether
the candidate has the necessary experi-
ence, training, education, business acu-
men, judgment, and knowledge of as-
sistance instruments and contracts to
function effectively as a grants officer.
The appointing official also must take
those attributes of the candidate into
account when deciding the complexity
and dollar value of the grants and co-
operative agreements to be assigned.

(b) In selecting an agreements offi-
cer, the appointing official must con-
sider all of the same factors as in para-
graph (a) of this section. In addition,
the appointing official must consider
the candidate’s ability to function in
the less structured environment of
technology investment agreements,
where the rules provide more latitude
and the individual must have a greater
capacity for exercising judgment.
Agreements officers therefore should
be individuals who have demonstrated
expertise in executing complex assist-
ance and acquisition instruments.

§21.445 What are the requirements for
a grants officer’s or agreements of-
ficer’s statement of appointment?

A statement of a grants officer’s or
agreements officer’s appointment:

(a) Must be in writing.

(b) Must clearly state the limits of
the individual’s authority, other than
limits contained in applicable laws or
regulations. Information on those lim-
its of a grants officer’s or agreements
officer’s authority must be readily
available to the public and agency per-
sonnel.

(c) May, if the individual is a con-
tracting officer, be incorporated into
his or her statement of appointment as
a contracting officer (i.e., there does
not need to be a separate written state-
ment of appointment for assistance in-
struments).
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§21.450 What are the requirements for
a termination of a grants officer’s
or agreements officer’s appoint-
ment?

A termination of a grants officer’s or
agreements officer’s authority:

(a) Must be in writing, unless the
written statement of appointment pro-
vides for automatic termination.

(b) May not be retroactive.

(c) May be integrated into a written
termination of the individual’s ap-
pointment as a contracting officer, as
appropriate.

§21.455 Who can sign, administer, or
terminate assistance instruments?

Only grants officers are authorized to
sign, administer, or terminate grants
or cooperative agreements (other than
technology investment agreements) on
behalf of the Department of Defense.
Similarly, only agreements officers
may sign, administer, or terminate
technology investment agreements.

§21.460 What is the extent of grants
officers’ and agreements officers’
authority?

Grants officers and agreements offi-
cers may bind the Government only to
the extent of the authority delegated
to them in their written statements of
appointment (see §21.445).

§21.465 What are grants officers’ and
agreements officers’ responsibil-
ities?

Grants officers and agreements offi-
cers should be allowed wide latitude to
exercise judgment in performing their
responsibilities, which are to ensure
that:

(a) Individual awards are used effec-
tively in the execution of DoD pro-
grams, and are made and administered
in accordance with applicable laws, Ex-
ecutive orders, regulations, and DoD
policies.

(b) Sufficient funds are available for
obligation.

(c) Recipients of awards receive im-
partial, fair, and equitable treatment.
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Subpart E—Information Reporting
on Awards Subject to 31
U.S.C. Chapter 61

§21.500 What is the purpose of this
subpart?

This subpart prescribes policies and
procedures for compiling and reporting
data related to DoD awards and pro-
grams that are subject to information
reporting requirements of 31 U.S.C.
chapter 61. That chapter of the U.S.
Code requires the Office of Manage-
ment and Budget to maintain a Gov-
ernmentwide information system to
collect data on Federal agencies’ do-
mestic assistance awards and pro-
grams.

§21.505 What is the Catalog of Federal
Domestic Assistance (CFDA)?

The Catalog of Federal Domestic As-
sistance (CFDA) is a Governmentwide
compilation of information about do-
mestic assistance programs. It covers
all domestic assistance programs and
activities, regardless of the number of
awards made under the program, the
total dollar value of assistance pro-
vided, or the duration. In addition to
programs using grants and agreements,
covered programs include those pro-
viding assistance in other forms, such
as payments in lieu of taxes or indirect
assistance resulting from Federal oper-
ations.

§21.510 Why does the DoD report in-
formation to the CFDA?

The Federal Program Information
Act (31 U.S.C. 6101 through 6106), as im-
plemented through OMB Circular A-
89,4 requires the Department of De-
fense and other Federal agencies to
provide certain information about
their domestic assistance programs to
the OMB and the General Services Ad-
ministration (GSA). The GSA makes
this information available to the pub-
lic by publishing it in the Catalog of
Federal Domestic Assistance (CFDA)
and maintaining the Federal Assist-
ance Programs Retrieval System, a
computerized data base of the informa-
tion.

4See footnote 3 to §21.300(b).
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§21.515 Who reports the information
for the CFDA?

(a) Each DoD Component that pro-
vides domestic financial assistance
must:

(1) Report to the Director of Informa-
tion, Operations and Reports, Wash-
ington Headquarters Services (DIOR,
WHS) all new programs and changes as
they occur or as the DoD Component
submits its annual updates to existing
CFDA information.

(2) Identify to the DIOR, WHS a
point-of-contact who will be respon-
sible for reporting the program infor-
mation and for responding to inquiries
related to it.

(b) The DIOR, WHS is the Depart-
ment of Defense’s single office for col-
lecting, compiling and reporting such
program information to the OMB and
GSA.

§21.520 What are the purposes of the
Defense Assistance Awards Data
System (DAADS)?

Data from the Defense Assistance
Awards Data System (DAADS) are used
to provide:

(a) DoD inputs to meet statutory re-
quirements for Federal Government-
wide reporting of data related to obli-
gations of funds by assistance instru-
ment.

(b) A basis for meeting Government-
wide requirements to report to the
Federal Assistance Awards Data Sys-
tem (FAADS) maintained by the De-
partment of Commerce and for pre-
paring other recurring and special re-
ports to the President, the Congress,
the General Accounting Office, and the
public.

(¢) Information to support policy for-
mulation and implementation and to
meet management oversight require-
ments related to the use of awards.

§21.525 Who issues policy guidance for
the DAADS?

The Deputy Director, Defense Re-
search and Engineering (DDDR&E), or
his or her designee, issues necessary
policy guidance for the Defense Assist-
ance Awards Data System.

§21.530 Who operates the DAADS?

The Director of Information Oper-
ations and Reports, Washington Head-
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quarters Services (DIOR, WHS), con-
sistent with guidance issued by the
DDDR&E:

(a) Processes DAADS information on
a quarterly basis and prepares recur-
ring and special reports using such in-
formation.

(b) Prepares, updates, and dissemi-
nates instructions for reporting infor-
mation to the DAADS. The instruc-
tions are to specify procedures, for-
mats, and editing processes to be used
by DoD Components, including record
layout, submission deadlines, media,
methods of submission, and error cor-
rection schedules.

§21.535 Do DoD Components have cen-
tral points for collecting DAADS
data?

Each DoD Component must have a
central point for collecting DAADS in-
formation from contracting activities
within that DoD Component. The cen-
tral points are as follows:

(a) For the Army: As directed by the
U.S. Army Contracting Support Agen-
cy.

(b) For the Navy: As directed by the
Office of Naval Research.

(c) For the Air Force: As directed by
the Office of the Secretary of the Air
Force, Acquisition Contracting Policy
and Implementation Division (SAF/
AQCP).

(d) For the Office of the Secretary of
Defense, Defense Agencies, and DoD
Field Activities: Each Defense Agency
must identify a central point for col-
lecting and reporting DAADS informa-
tion to the DIOR, WHS, at the address
given in §21.555(a). DIOR, WHS serves
as the central point for offices and ac-
tivities within the Office of the Sec-
retary of Defense and for DoD Field Ac-
tivities.

§21.540 What are the duties of the

DoD Components’ central points for
the DAADS?

The office that serves, in accordance
with §21.535, as the central point for
collecting DAADS information from
contracting activities within each DoD
Component must:

(a) Establish internal procedures to
ensure reporting by contracting activi-
ties that make awards subject to 31
U.S.C. chapter 61.
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(b) Collect information required by
DD Form 2566,5 “DoD Assistance
Award Action Report,” from those con-
tracting activities, and report it to
DIOR, WHS, in accordance with
§§21.545 through 21.555.

(c) Submit to the DIOR, WHS, any
recommended changes to the DAADS.

§21.545 Must DoD Components report
every obligation to the DAADS?

Yes, DoD Components’ central points
must collect and report the data re-
quired by the DD Form 2566 for each in-
dividual action that involves the obli-
gation or deobligation of Federal funds
for an award that is subject to 31 U.S.C.
chapter 61.

§21.550 Must DoD Components relate
reported actions to listings in the
CFDA?

Yes, DoD Components’ central points
must report each action as an obliga-
tion or deobligation under a specific
programmatic listing in the Catalog of
Federal Domestic Assistance (CFDA,
see §21.505). The programmatic listing
to be shown is the one that provided
the funds being obligated or
deobligated. For example, if a grants
officer or agreements officer in one
DoD Component obligates appropria-
tions of a second DoD Component’s
programmatic listing, the grants offi-
cer or agreements officer must show
the CFDA programmatic listing of the
second DoD Component on the DD
Form 2566.

§21.555 When and how must DoD
Components report to the DAADS?

DoD Components’ central points
must report:

(a) On a quarterly basis to DIOR,
WHS. For the first three quarters of
the Federal fiscal year, the data are
due by close-of-business (COB) on the
156th day after the end of the quarter
(i.e., first-quarter data are due by COB
on January 15th, second-quarter data
by COB April 15th, and third-quarter
data by COB July 15th). Fourth-quarter
data are due by COB October 25th, the
25th day after the end of the quarter. If

5Department of Defense forms are avail-
able at Internet site http:/www.dior.whs.mil/
ICDHOME/FORMTAB.HTM.
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any due date falls on a weekend or hol-
iday, the data are due on the next reg-
ular workday. The mailing address for
DIOR, WHS is 1215 Jefferson Davis
Highway, Suite 1204, Arlington, VA
22202-4302.

(b) On a floppy diskette or by other
means permitted either by the instruc-
tions described in §21.530(b) or by
agreement with the DIOR, WHS. The
data must be reported in the format
specified in the instructions.

§21.560 Must DoD Components assign
numbers uniformly to awards?

Yes, DoD Components must assign
identifying numbers to all awards sub-
ject to this subpart, including grants,
cooperative agreements, and tech-
nology investment agreements. The
uniform numbering system parallels
the procurement instrument identifica-
tion (PII) numbering system specified
in 48 CFR 204.70 (in the ‘‘Defense Fed-
eral Acquisition Regulation Supple-
ment’’), as follows:

(a) The first six alphanumeric char-
acters of the assigned number must be
identical to those specified by 48 CFR
204.7003(a)(1) to identify the DoD Com-
ponent and contracting activity.

(b) The seventh and eighth positions
must be the last two digits of the fiscal
yvear in which the number is assigned
to the grant, cooperative agreement, or
other nonprocurement instrument.

(c) The 9th position must be a num-
ber:

(1) ““1” for grants.

(2) ““2” for cooperative agreements,
including technology investment
agreements that are cooperative agree-
ments (see Appendix B to 32 CFR part
37).

(3) ““3” for other nonprocurement in-
struments, including technology in-
vestment agreements that are not co-
operative agreements.

(d) The 10th through 13th positions
must be the serial number of the in-
strument. DoD Components and con-
tracting activities need not follow any
specific pattern in assigning these
numbers and may create multiple se-
ries of letters and numbers to meet in-
ternal needs for distinguishing between
various sets of awards.
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§21.565 Must DoD Components’ elec-
tronic systems accept Data Uni-
versal Numbering System (DUNS)
numbers?

The DoD Components must comply
with paragraph 5.e of the Office of Man-
agement and Budget (OMB) policy di-
rective entitled, ‘‘Requirement for a
DUNS number in Applications for Fed-
eral Grants and Cooperative Agree-
ments.”’6 Paragraph 5.e requires elec-
tronic systems that handle information
about grants and cooperative agree-
ments (which, for the DoD, include
Technology Investment Agreements) to
accept DUNS numbers. Each DoD Com-
ponent that awards or administers
grants or cooperative agreements must
ensure that DUNS numbers are accept-
ed by each such system for which the
DoD Component controls the system
specifications. If the specifications of
such a system are subject to another
organization’s control and the system
can not accept DUNS numbers, the
DoD Component must alert that orga-
nization to the OMB policy directive’s
requirement for use of DUNS numbers
with a copy to: Director for Basic
Sciences, ODDR&E, 3040 Defense Pen-
tagon, Washington, DC 20301-3040.

[72 FR 34986, June 26, 2007]

Subpart F—Definitions

§21.605 Acquisition.

The acquiring (by purchase, lease, or
barter) of property or services for the
direct benefit or use of the United
States Government (see more detailed
definition at 48 CFR 2.101). In accord-
ance with 31 U.S.C. 6303, procurement
contracts are the appropriate legal in-
struments for acquiring such property
or services.

§21.610 Agreements officer.

An official with the authority to
enter into, administer, and/or termi-
nate technology investment agree-
ments.

6This OMB policy directive is available at
the Internet site http:/www.whitehouse.gov/
omb/grants/grants docs.html.
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§21.615 Assistance.

The transfer of a thing of value to a
recipient to carry out a public purpose
of support or stimulation authorized by
a law of the United States (see 31 U.S.C.
6101(3)). Grants, cooperative agree-
ments, and technology investment
agreements are examples of legal in-
struments used to provide assistance.

§21.620 Award.

A grant, cooperative agreement,
technology investment agreement, or
other nonprocurement instrument sub-
ject to one or more parts of the DoD
Grant and Agreement Regulations (see
appendix A to this part).

§21.625 Contract.

See the definition for procurement
contract in this subpart.

§21.630 Contracting activity.

An activity to which the Head of a
DoD Component has delegated broad
authority regarding acquisition func-
tions, pursuant to 48 CFR 1.601.

§21.635

A person with the authority to enter
into, administer, and/or terminate con-
tracts and make related determina-
tions and findings. A more detailed def-
inition of the term appears at 48 CFR
2.101.

Contracting officer.

§21.640 Cooperative agreement.

A legal instrument which, consistent
with 31 U.S.C. 6305, is used to enter into
the same Kkind of relationship as a
grant (see definition ‘‘grant’), except
that substantial involvement is ex-
pected between the Department of De-
fense and the recipient when carrying
out the activity contemplated by the
cooperative agreement. The term does
not include ‘‘cooperative research and
development agreements’ as defined in
15 U.S.C. 3710a.

§21.645 Deviation.

The issuance or use of a policy or
procedure that is inconsistent with the
DoDGARs.

§21.650 DoD Components.

The Office of the Secretary of De-
fense, the Military Departments, the
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Defense Agencies, and DoD Field Ac-
tivities.

§21.655 Grant.

A legal instrument which, consistent
with 31 U.S.C. 6304, is used to enter into
a relationship:

(a) Of which the principal purpose is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Department of Defense’s direct benefit
or use.

(b) In which substantial involvement
is not expected between the Depart-
ment of Defense and the recipient when
carrying out the activity contemplated
by the grant.

§21.660 Grants officer.

An official with the authority to
enter into, administer, and/or termi-
nate grants or cooperative agreements.

§21.665 Nonprocurement instrument.

A legal instrument other than a pro-
curement contract. Examples include
instruments of financial assistance,
such as grants or cooperative agree-
ments, and those of technical assist-
ance, which provide services in lieu of
money.
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§21.670 Procurement contract.

A legal instrument which, consistent
with 31 U.S.C. 6303, reflects a relation-
ship between the Federal Government
and a State, a local government, or
other recipient when the principal pur-
pose of the instrument is to acquire
property or services for the direct ben-
efit or use of the Federal Government.
See the more detailed definition for
contract at 48 CFR 2.101.

§21.675 Recipient.

An organization or other entity re-
ceiving an award from a DoD Compo-
nent.

§21.680 Technology investment agree-
ments.

A special class of assistance instru-
ments used to increase involvement of
commercial firms in defense research
programs and for other purposes re-
lated to integrating the commercial
and defense sectors of the nation’s
technology and industrial base. Tech-
nology investment agreements include
one kind of cooperative agreement
with provisions tailored for involving
commercial firms, as well as one kind
of other assistance transaction. Tech-
nology investment agreements are de-
scribed more fully in 32 CFR part 37.
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APPENDIX A TO PART 21—INSTRUMENTS TO WHICH DODGARS PORTIONS APPLY

DoDGARs. ..

which addresses . . .

applies to . ..

Part 21

(32 CFR part 21),
all but Subparts
Dand E

The Defense Grant and
Agreement Regulatory System
and the DoD Grant and
Agreement Regulations

‘“awards,” which are grants, cooperative
agreements, technology investment
agreements (TIAs), and other
nonprocurement instruments subject to one
or more parts of the DODGARs.

(32 CFR part 22)

Part 21 Authorities and
(32 CFR part 21), | responsibilities for assistance | grants, cooperative agreements, and TIAs.
Subpart D award and administration
Part 21 grants, cooperative agreements, TlAs, and
(32 CFR part 21) DoD Components’ information | other nonprocurement instruments subject
Subpart E ' | reporting requirements to reporting requirements in 31 U.S.C.

P chapter 61.

DoD grants officers’

Part 22 responsibilities for award and | grants and cooperative agreements other

administration of grants and
cooperative agreements

than TiAs.

Part 26
(32 CFR part 26)

Governmentwide drug-free
workplace requirements

grants, cooperative agreements and other
financial assistance instruments, including
TIAs, that are included in the definition of
“award” at 32 CFR 26.605.

Part 28
(32 CFR part 28)

Governmentwide restrictions
on lobbying

grants, cooperative agreements and other
financial assistance instruments, including
TIAs, that are included in the definitions of
“Federal grant” and “Federal cooperative
agreement” at 32 CFR 28.105.

Part 32
(32 CFR part 32)

Administrative requirements
for grants and agreements
with institutions of higher
education, hospitals, and
other non-profit organizations

grants, cooperative agreements other than
TIAs, and other assistance included in
“award,” as defined in 32 CFR 32.2. Portions
of this part apply to TIAs, but only as 32 CFR
part 37 refers to them and makes them apply.

Part 33
(32 CFR part 33)

Administrative requirements
for grants and agreements
with State and local
governments

grants, cooperative agreements other than
TIAs, and other assistance included in
“grant,” as defined in 32 CFR 33.3. Portions
of this part apply to TIAs, but only as 32 CFR
part 37 refers to them and makes them apply.

Part 34
(32 CFR part 34)

Administrative requirements
for grants and agreements
with for-profit organizations

grants and cooperative agreements other
than TlAs (“awards,” as defined in 32 CFR
34.2). Portions of this part apply to TIAs, but
only as 32 CFR part 37 refers to them and
makes them apply.

Part 37
(32 CFR part 37)

Agreements officers’
responsibilities for award and
administration of TIAs

TIAs. Note that this part refers to portions of
DoDGARs parts 32, 33, and 34 that apply to
TIAs.

Part 1125
(2 CFR part 1125)

Governmentwide debarment
and suspension requirements

nonprocurement generally, including grants,
cooperative agreements, TIAs, and any other
instruments that are covered transactions
under OMB guidance in 2 CFR 180.210 and
180.215, as implemented by 2 CFR part 1125,
except acquisition transactions to carry out
prototype projects (see 2 CFR 1125.20).
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[72 FR 34986, June 26, 2007]

PART 22—DoD GRANTS AND
AGREEMENTS—AWARD AND AD-
MINISTRATION

Subpart A—General

Sec.

22.100 Purpose, relation to other parts, and
organization.

22.105 Definitions.

Subpart B—Selecting the Appropriate
Instrument

22.200 Purpose.

22.205 Distinguishing assistance from pro-
curement.

22.210 Authority for providing assistance.

22.215 Distinguishing grants and coopera-
tive agreements.

22.220 Exemptions.

Subpart C—Competition

22.300 Purpose.

22.305 General policy and requirement for
competition.

22.310 Statutes concerning certain research,
development, and facilities construction
grants.

22.315 Merit-based, competitive procedures.

22.320 Special competitions.

22.325 Historically Black colleges and uni-
versities (HBCUs) and other minority in-
stitutions (MIs).

Subpart D—Recipient Qualification
Matters—General Policies and Procedures

22.400
22.405
22.410
22.415
22.420

Purpose.

Policy.

Grants officers’ responsibilities.
Standards.

Pre-award procedures.

Subpart E—National Policy Matters
22.505 Purpose.

22.510 Certifications, representations, and
assurances.

22.515 Provisions of annual appropriations
acts.

22.520 Campus access for military recruiting
and Reserve Officer Training Corps
(ROTOC).

22.525 Paperwork Reduction Act.

22.530 Metric system of measurement.

Subpart F—Award

22.600 Purpose.
22.605 Grants officers’ responsibilities.
22.610 Award instruments.
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Subpart G—Field Administration

22.700 Purpose.

22.705 Policy.

22.710 Assignment of grants administration
offices.

22.715 Grants administration office func-
tions.

Subpart H—Post-Award Administration

22.800 Purpose and relation to other parts.

22.805 Post-award requirements in other
parts.

22.810 Payments.

22.815 Claims, disputes, and appeals.

22.820 Debt collection.

22.825 Closeout audits.

APPENDIX A TO PART 22—PROPOSAL PROVI-
SION FOR REQUIRED CERTIFICATION.

APPENDIX B TO PART 22—SUGGESTED AWARD
PROVISIONS FOR NATIONAL PoLICY RE-
QUIREMENTS THAT OFTEN APPLY.

APPENDIX C TO PART 22—ADMINISTRATIVE RE-
QUIREMENTS AND ISSUES To BE AD-
DRESSED IN AWARD TERMS AND CONDI-
TIONS.

AUTHORITY: 5 U.S.C. 301 and 10 U.S.C. 113.

SOURCE: 63 FR 12164, Mar. 12, 1998, unless
otherwise noted.

Subpart A—General

§22.100 Purpose, relation to other
parts, and organization.

(a) This part outlines grants officers’
and DoD Components’ responsibilities
related to the award and administra-
tion of grants and cooperative agree-
ments.

(b) In doing so, it also supplements
other parts of the DoD Grant and
Agreement Regulations (DoDGARS)
that are either Governmentwide rules
or DoD implementation of Govern-
mentwide guidance in Office of Man-
agement and Budget (OMB) Circulars.
Those other parts of the DoDGARs,
which are referenced as appropriate in
this part, are:

(1) The DoD implementation, in 2
CFR part 1125, of OMB guidance on
nonprocurement debarment and sus-
pension.

(2) The Governmentwide rule on
drug-free workplace requirements, in 32
CFR part 26.

(3) The Governmentwide rule on lob-
bying restrictions, in 32 CFR part 28.

(4) Administrative requirements for
grants and agreements awarded to spe-
cific types of recipients:
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(i) For State and local governmental
organizations, in the Governmentwide
rule at 32 CFR part 33.

(ii) For institutions of higher edu-
cation and other nonprofit organiza-
tions, at 32 CFR part 32.

(iii) For for-profit organizations, at
32 CFR part 34.

(c) The organization of this part par-
allels the award and administration
process, from pre-award through post-
award matters. It therefore is orga-
nized in the same manner as the parts
of the DoDGARs (32 CFR parts 32, 33,
and 34) that prescribe administrative
requirements for specific types of re-
cipients.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005; 72 FR 34988, June 26,
2007]

§22.105 Definitions.

Other than the terms defined in this
section, terms used in this part are de-
fined in 32 CFR part 21, subpart F.

Administrative offset. An action where-
by money payable by the United States
Government to, or held by the Govern-
ment for, a recipient is withheld to sat-
isfy a delinquent debt the recipient
owes the Government.

Advanced research. Advanced tech-
nology development that creates new
technology or demonstrates the viabil-
ity of applying existing technology to
new products and processes in a gen-
eral way. Advanced research is most
closely analogous to precompetitive
technology development in the com-
mercial sector (i.e., early phases of re-
search and development on which com-
mercial competitors are willing to col-
laborate, because the work is not so
coupled to specific products and proc-
esses that the results of the work must
be proprietary). It does not include de-
velopment of military systems and
hardware where specific requirements
have been defined. It is typically fund-
ed in Advanced Technology Develop-
ment (Budget Activity 3 and Research
Category 6.3A) programs within Re-
search, Development, Test and Evalua-
tion (RDT&E).

Applied research. Efforts that attempt
to determine and exploit the potential
of scientific discoveries or improve-
ments in technology such as new mate-
rials, devices, methods and processes.
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It typically is funded in Applied Re-
search (Budget Activity 2 and Research
Category 6.2) programs within Re-
search, Development, Test and Evalua-
tion (RDT&E). Applied research nor-
mally follows basic research but may
not be fully distinguishable from the
related basic research. The term does
not include efforts whose principal aim
is the design, development, or testing
of specific products, systems or proc-
esses to be considered for sale or acqui-
sition; these efforts are within the defi-
nition of ‘‘development.”’

Basic research. Efforts directed to-
ward increasing knowledge and under-
standing in science and engineering,
rather than the practical application of
that knowledge and understanding. It
typically is funded within Basic Re-
search (Budget Activity 1 and Research
Category 6.1) programs within Re-
search, Development, Test and Evalua-
tion (RDT&E). For the purposes of this
part, basic research includes:

(1) Research-related, science and en-
gineering education, including grad-
uate fellowships and research
traineeships.

(2) Research instrumentation and
other activities designed to enhance
the infrastructure for science and engi-
neering research.

Claim. A written demand or written
assertion by one of the parties to a
grant or cooperative agreement seek-
ing as a matter of right, the payment
of money in a sum certain, the adjust-
ment or interpretation of award terms,
or other relief arising under or relating
to a grant or cooperative agreement. A
routine request for payment that is not
in dispute when submitted is not a
claim. The submission may be con-
verted to a claim by written notice to
the grants officer if it is disputed ei-
ther as to liability or amount, or is not
acted upon in a reasonable time.

Debt. Any amount of money or any
property owed to a Federal Agency by
any person, organization, or entity ex-
cept another United States Federal
Agency. Debts include any amounts
due from insured or guaranteed loans,
fees, leases, rents, royalties, services,
sales of real or personal property, or
overpayments, penalties, damages, in-
terest, fines and forfeitures, and all
other claims and similar sources.



Office of the Secretary of Defense

Amounts due a nonappropriated fund
instrumentality are not debts owed the
United States, for the purposes of this
subchapter.

Delinquent debt. A debt:

(1) That the debtor fails to pay by the
date specified in the initial written no-
tice from the agency owed the debt,
normally within 30 calendar days, un-
less the debtor makes satisfactory pay-
ment arrangements with the agency by
that date; and

(2) With respect to which the debtor
has elected not to exercise any avail-
able appeals or has exhausted all agen-
cy appeal processes.

Development. The systematic use of
scientific and technical knowledge in
the design, development, testing, or
evaluation of potential new products,
processes, or services to meet specific
performance requirements or objec-
tives. It includes the functions of de-
sign engineering, prototyping, and en-
gineering testing.

Electronic commerce. The conduct of
business through the use of automation
and electronic media, in lieu of paper
transactions, direct personal contact,
telephone, or other means. For grants
and cooperative agreements, electronic
commerce can include the use of elec-
tronic data interchange, electronic
mail, electronic bulletin board sys-
tems, and electronic funds transfer for:
program announcements or solicita-
tions; applications or proposals; award
documents; recipients’ requests for
payment; payment authorizations; and
payments.

Electronic data interchange. The ex-
change of standardized information
communicated electronically between
business partners, typically between
computers. It is DoD policy that DoD
Component EDI applications conform
to the American National Standards
Institute (ANSI), Accredited Standards
Committee (ASC) X-12 standard.?!

Electronic funds transfer. A system
that provides the authority to debit or
credit accounts in financial institu-
tions by electronic means rather than

1Available from Accredited Standards
Committee, X-12 Secretariat, Data Inter-
change Standards Association, 1800 Diagonal
Road, Suite 355, Alexandria, VA 22314-2852;
Attention: Manager Maintenance and Publi-
cations.
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source documents (e.g., paper checks).
Processing typically occurs through
the Federal Reserve System and/or the
Automated Clearing House (ACH) com-
puter network. It is DoD policy that
DoD Component EFT transmissions
conform to the American National
Standards Institute (ANSI), Accredited
Standards Committee (ASC) X-12
standard.

Historically Black colleges and univer-
sities. Institutions of higher education
determined by the Secretary of Edu-
cation to meet the requirements of 34
CFR 608.2. Each DoD Component’s con-
tracting activities and grants officers
may obtain a list of historically Black
colleges and wuniversities from that
DoD Component’s Small and Disadvan-
taged Business Utilization office.

Institution of higher education. An
educational institution that meets the
criteria in section 1201(a) of the Higher
Education Act of 1965 (20 TU.S.C.
1141(a)). Note, however, that institu-
tion of higher education has a different
meaning in §22.520, as given at
§22.520(b)(2).

Minority institutions. Institutions of
higher education that meet the criteria
for minority institutions specified in 10
U.S.C. 2323. Each DoD Component’s
contracting activities and grants offi-
cers may obtain copies of a current list
of institutions that qualify as minority
institutions under 10 U.S.C. 2323 from
that DoD Component’s Small and Dis-
advantaged Business Utilization office
(the list of minority institutions changes
periodically, based on Department of
Education data on institutions’ enroll-
ments of minority students).

Research. Basic, applied, and ad-
vanced research, as defined in this sec-
tion.

Subaward. An award of financial as-
sistance in the form of money, or prop-
erty in lieu of money, made under a
DoD grant or cooperative agreement by
a recipient to an eligible subrecipient.
The term includes financial assistance
for substantive program performance
by the subrecipient of a portion of the
program for which the DoD grant or
cooperative agreement was made. It
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does not include the recipient’s pro-
curement of goods and services needed
to carry out the program.

[63 FR 12164, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003]

Subpart B—Selecting the
Appropriate Instrument

§22.200 Purpose.

This subpart provides the bases for
determining the appropriate type of in-
strument in a given situation.

§22.205 Distinguishing assistance from
procurement.

Before using a grant or cooperative
agreement, the grants officer shall
make a positive judgment that an as-
sistance instrument, rather than a pro-
curement contract, is the appropriate
instrument, based on the following:

(a) Purpose. (1) The grants officer
must judge that the principal purpose
of the activity to be carried out under
the instrument is to stimulate or sup-
port a public purpose (i.e., to provide
assistance), rather than acquisition
(i.e., to acquire goods and services for
the direct benefit of the United States
Government). If the principal purpose
is acquisition, then the grants officer
shall judge that a procurement con-
tract is the appropriate instrument, in
accordance with 31 U.S.C. chapter 63
(‘““‘Using Procurement Contracts and
Grant and Cooperative Agreements’’).
Assistance instruments shall not be
used in such situations, except:

(i) When a statute specifically pro-
vides otherwise; or

(ii) When an exemption is granted, in
accordance with §22.220.

(2) For research and development, the
appropriate use of grants and coopera-
tive agreements therefore is almost ex-
clusively limited to the performance of
selected basic, applied, and advanced
research projects. Development
projects nearly always shall be per-
formed by contract or other acquisi-
tion transaction because their prin-
cipal purpose is the acquisition of spe-
cific deliverable items (e.g., prototypes
or other hardware) for the benefit of
the Department of Defense.

(b) Fee or profit. Payment of fee or
profit is consistent with an activity
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whose principal purpose is the acquisi-
tion of goods and services for the direct
benefit or use of the United States
Government, rather than an activity
whose principal purpose is assistance.
Therefore, the grants officer shall use a
procurement contract, rather than an
assistance instrument, in all cases
where:

(1) Fee or profit is to be paid to the
recipient of the instrument; or

(2) The instrument is to be used to
carry out a program where fee or profit
is necessary to achieving program ob-
jectives.

§22.210 Authority for providing assist-
ance.

(a) Before a grant or cooperative
agreement may be used, the grants of-
ficer must:

(1) Identify the program statute, the
statute that authorizes the DoD Com-
ponent to carry out the activity the
principal purpose of which is assistance
(see 32 CFR 21.410 through 21.420.

(2) Review the program statute to de-
termine if it contains requirements
that affect the:

(i) Solicitation, selection, and award
processes. For example, program stat-
utes may authorize assistance to be
provided only to certain types of re-
cipients; may require that recipients
meet certain other criteria to be eligi-
ble to receive assistance; or require
that a specific process shall be used to
review recipients’ proposals.

(ii) Terms and conditions of the
award. For example, some program
statutes require a specific level of cost
sharing or matching.

(b) The grants officer shall ensure
that the award of DoD appropriations
through a grant or cooperative agree-
ment for a research project meets the
standards of 10 U.S.C. 2358, DoD’s broad
authority to carry out research, even if
the research project is authorized
under a statutory authority other than
10 U.S.C. 2358. The standards of 10
U.S.C. 2358 are that, in the opinion of
the Head of the DoD Component or his
or her designee, the projects must be:

(1) Necessary to the responsibilities
of the DoD Component.
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(2) Related to weapons systems and
other military needs or of potential in-
terest to the DoD Component.

[63 FR 12164, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003]

§22.215 Distinguishing grants and co-
operative agreements.

(a) Once a grants officer judges, in
accordance with §§22.206 and 22.210,
that either a grant or cooperative
agreement is the appropriate instru-
ment, the grants officer shall distin-
guish between the two instruments as
follows:

(1) Grants shall be used when the
grants officer judges that substantial
involvement is not expected between
the Department of Defense and the re-
cipient when carrying out the activity
contemplated in the agreement.

(2) Cooperative agreements shall be
used when the grants officer judges
that substantial involvement is ex-
pected. The grants officer should docu-
ment the nature of the substantial in-
volvement that led to selection of a co-
operative agreement. Under no cir-
cumstances are cooperative agree-
ments to be used solely to obtain the
stricter controls typical of a contract.

(b) In judging whether substantial in-
volvement is expected, grants officers
should recognize that ‘‘substantial in-
volvement’’ is a relative, rather than
an absolute, concept, and that it is pri-
marily based on programmatic factors,
rather than requirements for grant or
cooperative agreement award or ad-
ministration. For example, substantial
involvement may include collabora-
tion, participation, or intervention in
the program or activity to be per-
formed under the award.

§22.220 Exemptions.

Under 31 U.S.C. 6307, ‘‘the Director of
the Office of Management and Budget
may exempt an agency transaction or
program’ from the requirements of 31
U.S.C. chapter 63. Grants officers shall
request such exemptions only in excep-
tional circumstances. Each request
shall specify for which individual
transaction or program the exemption
is sought; the reasons for requesting an
exemption; the anticipated con-
sequences if the exemption is not
granted; and the implications for other
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agency transactions and programs if
the exemption is granted. The proce-
dures for requesting exemptions shall
be:

(a) In cases where 31 U.S.C. chapter
63 would require use of a contract and
an exemption from that requirement is
desired:

(1) The grants officer shall submit a
request for exemption, through appro-
priate channels established by his or
her DoD Component (see 32 CFR
21.320(a)), to the Director of Defense
Procurement and Acquisition Policy
(DDP&AP).

(2) The DDP&AP, after coordination
with the Director of Defense Research
and Engineering (DDR&E), shall trans-
mit the request to OMB or notify the
DoD Component that the request has
been disapproved.

(b) In other cases, the DoD Compo-
nent shall submit a request for the ex-
emption through appropriate channels
to the DDR&E. The DDR&E shall
transmit the request to OMB or notify
the DoD Component that the request
has been disapproved.

(c) Where an exemption is granted,
documentation of the approval shall be
maintained in the award file.

[63 FR 12164, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003; 70 FR 49464, Aug. 23,
2005]

Subpart C—Competition

§22.300 Purpose.

This subpart establishes DoD policy
and implements statutes related to the
use of competitive procedures in the
award of grants and cooperative agree-
ments.

§22.305 General policy and require-
ment for competition.

(a) It is DoD policy to maximize use
of competition in the award of grants
and cooperative agreements. This also
conforms with:

(1) 31 U.S.C. 6301(3), which encourages
the use of competition in awarding all
grants and cooperative agreements.

(2) 10 U.S.C. 2374(a), which sets out
Congressional policy that any new
grant for research, development, test,
or evaluation be awarded through
merit-based selection procedures.
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(b) Grants officers shall use merit-
based, competitive procedures (as de-
fined by §22.315) to award grants and
cooperative agreements:

(1) In every case where required by
statute (e.g., 10 U.S.C. 2361, as imple-
mented in §22.310, for certain grants to
institutions of higher education).

(2) To the maximum extent prac-
ticable in all cases where not required
by statute.

§22.310 Statutes concerning certain
research, development, and facili-
ties construction grants.

(a) Definitions specific to this section.
For the purposes of implementing the
requirements of 10 U.S.C. 2374 in this
section, the following terms are de-
fined:

(1) Follow-on grant. A grant that pro-
vides for continuation of research and
development performed by a recipient
under a preceding grant. Note that fol-
low-on grants are distinct from incre-
mental funding actions during the pe-
riod of execution of a multi-year
award.

(2) New grant. A grant that is not a
follow-on grant.

(b) Statutory requirement to use com-
petitive procedures. (1) A grants officer
shall not award a grant by other than
merit-based, competitive procedures
(as defined by §22.315) to an institution
of higher education for the perform-
ance of research and development or
for the construction of research or
other facilities, unless:

(i) In the case of a new grant for re-
search and development, there is a
statute meeting the criteria in para-
graph (c¢)(1) of this section;

(ii) In the case of a follow-on grant
for research and development, or of a
grant for the construction of research
or other facilities, there is a statute
meeting the criteria in paragraph (c)(2)
of this section; and

(iii) The Secretary of Defense sub-
mits to Congress a written notice of in-
tent to make the grant. The grant may
not be awarded until 180 calendar days
have elapsed after the date on which
Congress received the notice of intent.
Contracting activities must submit a
draft notice of intent with supporting
documentation through channels to
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the Deputy Director, Defense Research
and Engineering.

(2) Because subsequently enacted
statutes may, by their terms, impose
different requirements than set out in
paragraph (b)(1) of this section, grants
officers shall consult legal counsel on a
case-by-case basis, when grants for the
performance of research and develop-
ment or for the construction of re-
search or other facilities are to be
awarded to institutions of higher edu-
cation by other than merit-based com-
petitive procedures.

(c) Subsequent statutes. In accordance
with 10 U.S.C. 2361 and 10 U.S.C. 2374, a
provision of law may not be construed
as requiring the award of a grant
through other than the merit-based,
competitive procedures described in
§22.315, unless:

(1) Institutions of higher education—
new grants for research and development.
In the case of a new grant for research
and development to an institution of
higher education, such provision of law
specifically:

(i) Identifies the particular institu-
tion of higher education involved;

(i1) States that such provision of law
modifies or supersedes the provisions of
10 U.S.C. 2361 (a requirement that ap-
plies only if the statute authorizing or
requiring award by other than competi-
tive procedures was enacted after Sep-
tember 30, 1989); and

(iii) States that the award to the in-
stitution of higher education involved
is required by such provision of law to
be made in contravention of the policy
set forth in 10 U.S.C. 2374(a).

(2) Institutions of higher education—
follow-on grants for research and develop-
ment and grants for the construction of
any research or other facility. In the case
of any such grant to an institution of
higher education, such provision of law
specifically:

(i) Identifies the particular institu-
tion of higher education involved; and

(ii) States that such provision of law
modifies or supersedes the provisions of
10 U.S.C. 2361 (a requirement that ap-
plies only if the statute authorizing or
requiring award by other than competi-
tive procedures was enacted after Sep-
tember 30, 1989).

(38) Other entities—new grants for re-
search and development—(i) General. In
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the case of a new grant for research
and development to an entity other
than an institution of higher edu-
cation, such provision of law specifi-
cally:

(A) Identifies the particular entity
involved;

(B) States that the award to that en-
tity is required by such provision of
law to be made in contravention of the
policy set forth in 10 U.S.C. 2374(a).

(ii) Exception. The requirement of
paragraph (c)(3)(i) of this section does
not apply to any grant that calls upon
the National Academy of Sciences to:

(A) Investigate, examine, or experi-
ment upon any subject of science or art
of significance to the Department of
Defense or any Military Department;
and

(B) Report on such matters to the
Congress or any agency of the Federal
Government.

§22.315 Merit-based, competitive pro-
cedures.

Competitive procedures are methods
that encourage participation in DoD
programs by a broad base of the most
highly qualified performers. These pro-
cedures are characterized by competi-
tion among as many eligible proposers
as possible, with a published or widely
disseminated notice. Competitive pro-
cedures include, as a minimum:

(a) Notice to prospective proposers. The
notice may be a notice of funding
availability or Broad Agency An-
nouncement that is publicly dissemi-
nated, with unlimited distribution, or a
specific notice that is distributed to el-
igible proposers (a specific notice must
be distributed to at least two eligible
proposers to be considered as part of a
competitive procedure). Requirements
for notices are as follows:

(1) The format and content of each
notice must conform with the Govern-
mentwide format for announcements of
funding opportunities established by
the Office of Management and Budget
(OMB) in a policy directive entitled,
“Format for Financial Assistance Pro-
gram Announcements.’’ 2

2This OMB policy directive is available at
the Internet site http:/www.whitehouse.gov/
omb/grants/grants _docs.html  (the link is
“‘Final Policy Directive on Financial Assist-
ance Program Announcements’’).
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(2) In accordance with that OMB pol-
icy directive, DoD Components also
must post on the Internet any notice
under which domestic entities may
submit proposals, if the distribution of
the notice is unlimited. DoD Compo-
nents are encouraged to simulta-
neously publish the notice in other
media (e.g., the FEDERAL REGISTER), if
doing so would increase the likelihood
of its being seen by potential pro-
posers. If a DoD Component issues a
specific notice with limited distribu-
tion (e.g., for national security consid-
erations), the notice need not be posted
on the Internet.

(3) To comply with an OMB policy di-
rective entitled, ‘‘Requirement to Post
Funding Opportunity Announcement
Synopses at Grants.gov and Related
Data Elements/Format,””3 DoD Compo-
nents must post on the Internet a syn-
opsis for each notice that, in accord-
ance with paragraph (a)(2) of this sec-
tion, is posted on the Internet. The
synopsis must be posted at the Govern-
mentwide site designated by the OMB
(currently http://www.FedGrants.gov).
The synopsis for each notice must pro-
vide complete instructions on where to
obtain the notice and should have an
electronic link to the Internet location
at which the notice is posted.

(4) In accordance with an OMB policy
directive entitled, ‘‘Requirement for a
DUNS Number in Applications for Fed-
eral Grants and Cooperative Agree-
ments,”’¢ each notice must include a
requirement for proposers to include
Data TUniversal Numbering System
(DUNS) numbers in their proposals. If a
notice provides for submission of appli-
cation forms, the forms must incor-
porate the DUNS number. To the ex-
tent that unincorporated consortia of
separate organizations may submit
proposals, the notice should explain
that an unincorporated consortium

3This OMB policy directive is available at
the Internet site http:/www.whitehouse.gov/
omb/grants/grants docs.html (the link is *‘Of-
fice of Federal Financial Management Policy
Directive on Use of Grants.Gov FIND”’).

4This OMB policy directive is available at
the Internet site http:/www.whitehouse.gov/
omb/grants/grants _docs.html (the link is “Use
of a Universal Identifier by Grant Appli-
cants’’).
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would use the DUNS number of the en-
tity proposed to receive DoD payments
under the award (usually, a lead orga-
nization that consortium members
identify for administrative matters).

(b) At least two eligible, prospective
proposers.

(c) Impartial review of the merits of
applications or proposals received in
response to the notice, using the eval-
uation method and selection criteria
described in the notice. For research
and development awards, in order to be
considered as part of a competitive
procedure, the two principal selection
criteria, unless statute provides other-
wise, must be the:

(1) Technical merits of the proposed
research and development; and

(2) Potential relationship of the pro-
posed research and development to De-
partment of Defense missions.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005; 72 FR 34988, June 26,
2007]

§22.320 Special competitions.

Some programs may be competed for
programmatic or policy reasons among
specific classes of potential recipients.
An example would be a program to en-
hance U.S. capabilities for academic
research and research-coupled graduate
education in defense-critical, science
and engineering disciplines, a program
that would be competed specifically
among institutions of higher edu-
cation. All such special competitions
shall be consistent with program rep-
resentations in the President’s budget
submission to Congress and with subse-
quent Congressional authorizations
and appropriations for the programs.

§22.325 Historically Black colleges
and universities (HBCUs) and other
minority institutions (MIs).

Increasing the ability of HBCUs and

MIs to participate in federally funded,

university programs is an objective of

Executive Order 12876 (3 CFR, 1993

Comp., p. 671) and 10 U.S.C. 2323. Grants

officers shall include appropriate provi-

sions in Broad Agency Announcements

(BAAs) or other announcements for

programs in which awards to institu-

tions of higher education are antici-
pated, in order to promote participa-
tion of HBCUs and MIs in such pro-
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grams. Also, whenever practicable,
grants officers shall reserve appro-
priate programmatic areas for exclu-
sive competition among HBCUs and
MIs when preparing announcements for
such programs.

Subpart D—Recipient Qualification
Matters—General Policies and
Procedures

§22.400 Purpose.

The purpose of this subpart is to
specify policies and procedures for
grants officers’ determination of re-
cipient qualifications prior to award.

§22.405

(a) General. Grants officers normally
shall award grants or cooperative
agreements only to qualified recipients
that meet the standards in §22.415. This
practice conforms with the Govern-
mentwide policy to do business only
with responsible persons, which is stat-
ed in OMB guidance at 2 CFR 180.125(a)
and implemented by the Department of
Defense in 2 CFR part 1125.

(b) Exception. In exceptional cir-
cumstances, grants officers may make
awards to recipients that do not fully
meet the standards in §22.415 and in-
clude special award conditions that are
appropriate to the particular situation,
in accordance with 32 CFR 32.14, 33.12,
or 34.4.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005; 72 FR 34988, June 26,
2007]

Policy.

§22.410 Grants
ities.

officers’ responsibil-

The grants officer is responsible for
determining a recipient’s qualification
prior to award. The grants officer’s sig-
nature on the award document shall
signify his or her determination that
either:

(a) The potential recipient meets the
standards in §22.415 and is qualified to
receive the grant or cooperative agree-
ment; or

(b) An award is justified to a recipi-
ent that does not fully meet the stand-
ards, pursuant to §22.405(b). In such
cases, grants officers shall document in
the award file the rationale for making
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an award to a recipient that does not
fully meet the standards.

§22.415 Standards.

To be qualified, a potential recipient
must:

(a) Have the management capability
and adequate financial and technical
resources, given those that would be
made available through the grant or
cooperative agreement, to execute the
program of activities envisioned under
the grant or cooperative agreement.

(b) Have a satisfactory record of exe-
cuting such programs or activities (if a
prior recipient of an award).

(c) Have a satisfactory record of in-
tegrity and business ethics.

(d) Be otherwise qualified and eligi-
ble to receive a grant or cooperative
agreement under applicable laws and
regulations (see §22.420(c)).

§22.420 Pre-award procedures.

(a) The appropriate method to be
used and amount of effort to be ex-
pended in deciding the qualification of
a potential recipient will vary. In de-
ciding on the method and level of ef-
fort, the grants officer should consider
factors such as:

(1) DoD’s past experience with the re-
cipient;

(2) Whether the recipient has pre-
viously received cost-type contracts,
grants, or cooperative agreements from
the Federal Government; and

(3) The amount of the prospective
award and complexity of the project to
be carried out under the award.

(b) There is no DoD-wide requirement
to obtain a pre-award credit report,
audit, or any other specific piece of in-
formation. On a case-by-case basis, the
grants officer will decide whether there
is a need to obtain any such informa-
tion to assist in deciding whether the
recipient meets the standards in §22.415
(a), (b), and (c).

(1) Should the grants officer in a par-
ticular case decide that a pre-award
credit report, audit, or survey is need-
ed, he or she should consult first with
the appropriate grants administration
office (identified in §22.710), and decide
whether pre-existing surveys or audits
of the recipient, such as those of the
recipient’s internal control systems
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under OMB Circular A-1335 will satisfy
the need (see §22.715(a)(1)).

(2) If, after consulting with the
grants administration office, the
grants officer decides to obtain a credit
report, audit, or other information, and
the report or other information dis-
closes that a potential recipient is de-
linquent on a debt to an agency of the
United States Government, then:

(i) The grants officer shall take such
information into account when deter-
mining whether the potential recipient
is qualified with respect to the grant or
cooperative agreement; and

(ii) If the grants officer decides to
make the award to the recipient, un-
less there are compelling reasons to do
otherwise, the grants officer shall
delay the award of the grant or cooper-
ative agreement until payment is made
or satisfactory arrangements are made
to repay the debt.

(c) In deciding whether a recipient is
otherwise qualified and eligible in ac-
cordance with the standard in
§22.415(d), the grants officer shall en-
sure that the potential recipient:

(1) Is not identified in the Govern-
mentwide Excluded Parties List Sys-
tem (EPLS) as being debarred, sus-
pended, or otherwise ineligible to re-
ceive the award. In addition to being a
requirement for every new award, note
that checking the EPLS also is a re-
quirement for subsequent obligations
of additional funds, such as incre-
mental funding actions, in the case of
pre-existing awards to institutions of
higher education, as described at 32
CFR 22.520(e)(b). The grants officer’s re-
sponsibilities include (see the OMB
guidance at 2 CFR 180.425 and 180.430, as
implemented by the Department of De-
fense at 2 CFR 1125.425) checking the
EPLS for:

(i) Potential
awards; and

(ii) A recipient’s principals (as de-
fined in OMB guidance at 2 CFR 180.995,
implemented by the Department of De-
fense in 2 CFR part 1125), potential re-
cipients of subawards, and principals of

recipients of prime

5Electronic copies may be obtained at

Internet site http:/www.whitehouse.gov/OMB.
For paper copies, contact the Office of Man-
agement and Budget, EOP Publications, 725
17th St. NW., New Executive Office Building,
Washington, DC 20503.



§22.505

those potential subaward recipients, if
DoD Component approval of those prin-
cipals or lower-tier recipients is re-
quired under the terms of the award
(e.g., if a subsequent change in a recipi-
ent’s principal investigator or other
key person would be subject to the DoD
Component’s prior approval under 32
CFR 32.25(¢)(2), 33.30(d)(3), or
34.15(c)(2)(1)).

(2) Has provided all certifications and
assurances required by Federal statute,
Executive order, or codified regulation,
unless they are to be addressed in
award terms and conditions at the time
of award (see §22.510).

(3) Meets any eligibility criteria that
may be specified in the statute author-
izing the specific program under which
the award is being made (see
§22.210(a)(2)).

(d) Grants officers shall obtain each
recipient’s Taxpayer Identification
Number (TIN, which may be the Social
Security Number for an individual and
Employer Identification Number for a
business or non-profit entity) and no-
tify the recipient that the TIN is being
obtained for purposes of collecting and
reporting on any delinquent amounts
that may arise out of the recipient’s
relationship with the Government. Ob-
taining the TIN and so notifying the
recipient is a statutory requirement of
31 U.S.C. 7701, as amended by the Debt
Collection Improvement Act of 1996
(section 31001(i)(1), Pub. L. 104-134).

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005; 72 FR 34988, June 26,
2007]

Subpart E—National Policy Matters

§22.505 Purpose.

The purpose of this subpart is to sup-
plement other regulations that imple-
ment national policy requirements, to
the extent that it is necessary to pro-
vide additional guidance to DoD grants
officers. The other regulations that im-
plement national policy requirements
include:

(a) The other parts of the DoDGARs
(32 CFR parts 32, 33, and 34) that imple-
ment the Governmentwide guidance in
OMB Circulars A-1026 and A-1107 on ad-

6 See footnote 5 to §22.420(b)(1).
7See footnote 5 to §22.420(b)(1).
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ministrative requirements for grants
and cooperative agreements. Those
parts address some national policy
matters that appear in the OMB Circu-
lars.

(b) DoD regulations other than the
DoDGARs.

(c) Other Federal agencies’ regula-
tions.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005]

§22.510 Certifications,
tions, and assurances.

(a) Certifications—(1) Policy. Certifi-
cations of compliance with national
policy requirements are to be obtained
from recipients only for those national
policies where a statute, Executive
order, or codified regulation specifi-
cally states that a certification is re-
quired. Other national policy require-
ments may be addressed by obtaining
representations or assurances (see
paragraph (b) of this section). Grants
officers should utilize methods for ob-
taining certifications, in accordance
with Executive Order 12866 (3 CFR, 1993
Comp., p. 638), that minimize adminis-
tration and paperwork.

(2) Procedures. (i) When necessary,
grants officers may obtain individual,
written certifications.

(ii) Whenever possible, and to the ex-
tent consistent with statute and codi-
fied regulation, grants officers should
identify the certifications that are re-
quired for the particular type of recipi-
ent and program, and consolidate them
into a single certification provision
that cites them by reference.

(A) If a grants officer elects to have
proposers incorporate certifications by
reference into their proposals, he or
she must do so in one of the two fol-
lowing ways. When required by statute
or codified regulation, the solicitation
must include the full text of the cer-
tifications that proposers are to pro-
vide by reference. In other cases, the
grants officer may include language in
the solicitation that informs the pro-
posers where the full text may be found
(e.g., in documents or computer net-
work sites that are readily available to
the public) and offers to provide it to
proposers upon request.

representa-
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(B) Appendix A to this part provides
language that may be used for incor-
porating by reference the certification
on lobbying, which currently is the
only certification requirement that
commonly applies to DoD grants and
agreements. Because that certification
is required by law to be submitted at
the time of proposal, rather than at the
time of award, Appendix A includes
language to incorporate the certifi-
cation by reference into a proposal.

(C) Grants officers may incorporate
certifications by reference in award
documents when doing so is consistent
with statute and codified regulation
(that is not the case for the lobbying
certification addressed in paragraph
(a)(2)(i1)(B) of this section). The provi-
sion that a grants officer would use to
incorporate certifications in award
documents, when consistent with stat-
ute and codified regulation, would be
similar to the provision in Appendix A
to this part, except that it would be
modified to state that the recipient is
providing the required certifications by
signing the award document or by ac-
cepting funds under the award.

(b) Representations and assurances.
Many national policies, either in stat-
ute or in regulation, require recipients
of grants and cooperative agreements
to make representations or provide as-
surances (rather than certifications)
that they are in compliance with the
policies. As discussed in §22.610(b), Ap-
pendix B to this part suggests award
terms and conditions that may be used
to address several of the more com-
monly applicable national policy re-
quirements. These terms and condi-
tions may be used to obtain required
assurances and representations, if the
grants officer wishes to do so at the
time of award, rather than through the
use of the standard application form
(SF-4248) or other means at the time of
proposal.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49464, Aug. 23, 2005]

8For copies of Standard Forms listed in
this part, contact regional grants adminis-
tration offices of the Office of Naval Re-
search. Addresses for the offices are listed in
the ‘‘Federal Directory of Contract Adminis-

§22.520

§22.515 Provisions of annual appro-
priations acts.

An annual appropriations act can in-
clude general provisions stating na-
tional policy requirements that apply
to the use of funds (e.g., obligation
through a grant or cooperative agree-
ment) appropriated by the act. Because
these requirements are of limited dura-
tion (the period during which a given
year’s appropriations are available for
obligation), and because they can vary
from year to year and from one agen-
cy’s appropriations act to another
agency’s, the grants officer must know
the agency(ies) and fiscal year(s) of the
appropriations being obligated by a
given grant or cooperative agreement,
and may need to consult legal counsel
if he or she does not know the require-
ments applicable to those appropria-
tions.

§22.520 Campus access for military re-
cruiting and Reserve Officer Train-
ing Corps (ROTC).

(a) Purpose. (1) The purpose of this
section is to implement 10 U.S.C. 983 as
it applies to grants. Under that stat-
ute, DoD Components are prohibited
from providing funds to institutions of
higher education that have policies or
practices, as described in paragraph (c)
of this section, restricting campus ac-
cess of military recruiters or the Re-
serve Officer Training Corps (ROTC).

(2) By addressing the effect of 10
U.S.C. 983 on grants and cooperative
agreements, this section supplements
the DoD’s primary implementation of
that statute in 32 CFR part 216, ‘‘Mili-
tary Recruiting and Reserve Officer
Training Corps Program Access to In-
stitutions of Higher Education.” Part
216 establishes procedures by which the
Department of Defense identifies insti-
tutions of higher education that have a
policy or practice described in para-
graph (c) of this section.

(b) Definition specific to this section.
“Institution of higher education” in
this section has the meaning given at
32 CFR 216.3, which is different than
the meaning given at §22.105 for other
sections of this part.

tration Services (CAS) Components,”” which
may be accessed through the Defense Con-
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tract Management Agency homepage at:
http://www.dema.mil.
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(c) Statutory requirement of 10 U.S.C.
983. No funds made available to the De-
partment of Defense may be provided
by grant to an institution of higher
education (including any subelement of
such institution) if the Secretary of
Defense determines that the institu-
tion (or any subelement of that institu-
tion) has a policy or practice that ei-
ther prohibits, or in effect prevents:

(1) The Secretary of a Military De-
partment from maintaining, estab-
lishing, or operating a unit of the Sen-
ior ROTC (in accordance with 10 U.S.C.
654 and other applicable Federal laws)
at that institution (or any subelement
of that institution);

(2) A student at that institution (or
any subelement of that institution)
from enrolling in a unit of the Senior
ROTC at another institution of higher
education;

(3) The Secretary of a Military De-
partment or Secretary of Homeland Se-
curity from gaining access to cam-
puses, or access to students (who are 17
years of age or older) on campuses, for
purposes of military recruiting in a
manner that is at least equal in quality
and scope to the access to campuses
and to students that is provided to any
other employer; or

(4) Access by military recruiters for
purposes of military recruiting to the
following information pertaining to
students (who are 17 years of age or
older) enrolled at that institution (or
any subelement of that institution):

(i) Names, addresses, and telephone
listings.

(ii) Date and place of birth, levels of
education, academic majors, degrees
received, and the most recent edu-
cational institution enrolled in by the
student.

(d) Policy. (1) Applicability to coopera-
tive agreements. As a matter of DoD pol-
icy, the restrictions of 10 U.S.C. 983, as
implemented by 32 CFR part 216, apply
to cooperative agreements, as well as
grants.

(2) Deviations. Grants officers may
not deviate from any provision of this
section without obtaining the prior ap-
proval of the Director of Defense Re-
search and Engineering. Requests for
deviations shall be submitted, through
appropriate channels, to: Director for
Basic Sciences, ODUSD(LABS), 3040
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Defense Pentagon, Washington, D.C.
20301-3040.

(e) Grants officers’ responsibility. (1) A
grants officer shall not award any
grant or cooperative agreement to an
institution of higher education that
has been identified pursuant to the pro-
cedures of 32 CFR part 216. Such insti-
tutions are identified as being ineli-
gible on the Governmentwide Excluded
Parties List System (EPLS). The cause
and treatment code on the EPLS indi-
cates the reason for an institution’s in-
eligibility, as well as the effect of the
exclusion. Note that OMB guidance in 2
CFR 180.425 and 180.430, as implemented
by the Department of Defense at 2 CFR
part 1125, require a grants officer to
check the EPLS prior to determining
that a recipient is qualified to receive
an award.

(2) A grants officer shall not consent
to a subaward of DoD funds to such an
institution, under a grant or coopera-
tive agreement to any recipient, if the
subaward requires the grants officer’s
consent.

(3) A grants officer shall include the
following award term in each grant or
cooperative agreement with an institu-
tion of higher education (note that this
requirement does not flow down and
that recipients are not required to in-
clude the award term in subawards):

‘“As a condition for receipt of funds avail-
able to the Department of Defense (DoD)
under this award, the recipient agrees that it
is not an institution of higher education (as
defined in 32 CFR part 216) that has a policy
or practice that either prohibits, or in effect
prevents:

(A) The Secretary of a Military Depart-
ment from maintaining, establishing, or op-
erating a unit of the Senior Reserve Officers
Training Corps (in accordance with 10 U.S.C.
654 and other applicable Federal laws) at
that institution (or any subelement of that
institution);

(B) Any student at that institution (or any
subelement of that institution) from enroll-
ing in a unit of the Senior ROTC at another
institution of higher education;

(C) The Secretary of a Military Depart-
ment or Secretary of Homeland Security
from gaining access to campuses, or access
to students (who are 17 years of age or older)
on campuses, for purposes of military re-
cruiting in a manner that is at least equal in
quality and scope to the access to campuses
and to students that is provided to any other
employer; or
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(D) Access by military recruiters for pur-

poses of military recruiting to the names of
students (who are 17 years of age or older and
enrolled at that institution or any subele-
ment of that institution); their addresses,
telephone listings, dates and places of birth,
levels of education, academic majors, and de-
grees received; and the most recent edu-
cational institutions in which they were en-
rolled.
If the recipient is determined, using the pro-
cedures in 32 CFR part 216, to be such an in-
stitution of higher education during the pe-
riod of performance of this agreement, the
Government will cease all payments of DoD
funds under this agreement and all other
DoD grants and cooperative agreements to
the recipient, and it may suspend or termi-
nate such grants and agreements unilater-
ally for material failure to comply with the
terms and conditions of award.”

(4) If an institution of higher edu-
cation refuses to accept the award
term in paragraph (e)(3) of this section,
the grants officer shall:

(i) Determine that the institution is
not qualified with respect to the award.
The grants officer may award to an al-
ternative recipient.

(ii) Transmit the name of the institu-
tion, through appropriate channels, to
the Director for Accession Policy, Of-
fice of the Deputy Under Secretary of
Defense for Military Personnel Policy
(ODUSD(MPP)), 4000 Defense Pentagon,
Washington, DC 20301-4000. This will
allow ODUSD(MPP) to decide whether
to initiate an evaluation of the institu-
tion under 32 CFR part 216, to deter-
mine whether it is an institution that
has a policy or practice described in
paragraph (c) of this section.

(5) With respect to any pre-existing
award to an institution of higher edu-
cation that currently is listed on the
EPLS pursuant to a determination
under 32 CFR part 216, a grants officer:

(i) Shall not obligate additional
funds available to the DoD for the
award. A grants officer therefore must
check the EPLS before approving an
incremental funding action or other
additional funding for any pre-existing
award to an institution of higher edu-
cation. The grants officer may not obli-
gate the additional funds if the cause
and treatment code indicates that the
reason for an institution’s EPLS list-
ing is a determination under 32 CFR
part 216 that institutional policies or
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practices restrict campus access of
military recruiters or ROTC.

(ii) Shall not approve any request for
payment submitted by such an institu-
tion (including payments for costs al-
ready incurred).

(iii) Shall:

(A) Terminate the award unless he or
she has a reason to believe, after con-
sulting with the ODUSD(MPP), 4000
Defense Pentagon, Washington, DC
20301-4000), that the institution may be
removed from the EPLS in the near
term and have its eligibility restored;
and

(B) Suspend any award that is not
immediately terminated, as well as all
payments under it.

(f) Post-award administration respon-
sibilities of the Office of Naval Research
(ONR). As the DoD office assigned re-
sponsibility for performing field ad-
ministration services for grants and co-
operative agreements with institutions
of higher education, the ONR shall dis-
seminate the list it receives from the
ODUSD(MPP) of institutions of higher
education identified pursuant to the
procedures of 32 CFR part 216 to:

(1) ONR field administration offices,
with instructions to:

(i) Disapprove any payment requests
under awards to such institutions for
which post-award payment administra-
tion was delegated to the ONR; and

(ii) Alert the DoD offices that made
the awards to their responsibilities
under paragraphs (e)(5)(i) and (e)(5)(iii)
of this section.

(2) Awarding offices in DoD Compo-
nents that may be identified from data
in the Defense Assistance Awards Data
System (see 32 CFR 21.520 through
21.555) as having awards with such in-
stitutions for which post-award pay-
ment administration was not delegated
to ONR. The ONR is to alert those of-
fices to their responsibilities under
paragraph (e)(b) of this section.

[70 FR 49465, Aug. 23, 2005, as amended at 72
FR 34988, June 26, 2007]

§22.525 Paperwork Reduction Act.

Grants officers shall include appro-
priate award terms or conditions, if a
recipient’s activities under an award
will be subject to the Paperwork Re-
duction Act of 1995 (44 U.S.C. 3500, et
seq.):
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(a) Generally, the Act only applies to
Federal agencies—it requires agencies
to obtain clearance from the Office of
Management and Budget before col-
lecting information using forms, sched-
ules, questionnaires, or other methods
calling either for answers to:

(1) Identical questions from ten or
more persons other than agencies, in-
strumentalities, or employees of the
United States.

(2) Questions from agencies, instru-
mentalities, or employees of the
United States which are to be used for
statistical compilations of general pub-
lic interest.

(b) The Act applies to similar collec-
tions of information by recipients of
grants or cooperative agreements only
when:

(1) A recipient collects information
at the specific request of the awarding
Federal agency; or

(2) The terms and conditions of the
award require specific approval by the
agency of the information collection or
the collection procedures.

§22.530 Metric
ment.

system of measure-

(a) Statutory requirement. The Metric
Conversion Act of 1975, as amended by
the Omnibus Trade and Competitive-
ness Act of 1988 (15 U.S.C. 205) and im-
plemented by Executive Order 12770 (3
CFR, 1991 Comp., p. 343), states that:

(1) The metric system is the preferred
measurement system for U.S. trade and
commerce.

(2) The metric system of measure-
ment will be used, to the extent eco-
nomically feasible, in federal agencies’
procurements, grants, and other busi-
ness-related activities.

(3) Metric implementation shall not
be required to the extent that such use
is likely to cause significant inefficien-
cies or loss of markets to United States
firms.

(b) Responsibilities. DoD Components
shall ensure that the metric system is
used, to the maximum extent prac-
ticable, in measurement-sensitive ac-
tivities supported by programs that use
grants and cooperative agreements,
and in measurement-sensitive outputs
of such programs.
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Subpart F—Award

§22.600 Purpose.

This subpart sets forth grants offi-
cers’ responsibilities relating to the
award document and other actions at
the time of award.

§22.605 Grants
ities.

officers’ responsibil-

At the time of award, the grants offi-
cer is responsible for ensuring that:

(a) The award instrument contains
the appropriate terms and conditions,
in accordance with §22.610.

(b) Information about the award is
provided to the office responsible for
preparing reports for the Defense As-
sistance Award Data System (DAADS),
to ensure timely and accurate report-
ing of data required by 31 U.S.C. 6101-
6106 (see 32 CFR part 21, subpart E).

(c)(1) In addition to the copy of the
award document provided to the recipi-
ent, a copy is forwarded to the office
designated to administer the grant or
cooperative agreement, and another
copy is forwarded to the finance and
accounting office designated to make
the payments to the recipient.

(2) For any award subject to the elec-
tronic funds transfer (EFT) require-
ment described in §22.810(b)(2), the
grants officer shall include a promi-
nent notification of that fact on the
first page of the copies forwarded to
the recipient, the administrative
grants officer, and the finance and ac-
counting office. On the first page of the
copy forwarded to the recipient, the
grants officer also shall include a
prominent notification that the recipi-
ent, to be paid, must submit a Pay-
ment Information Form (Standard
Form SF-38819) to the responsible DoD
payment office, if that payment office
does not currently have the informa-
tion (e.g., bank name and account
number) needed to pay the recipient by
EFT.

[63 FR 12164, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003; 70 FR 49465, Aug. 23,
2005]

9See footnote 8 to §22.510(b).
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§22.610 Award instruments.

(a) BEach award document shall in-
clude terms and conditions that:

(1) Address programmatic require-
ments (e.g., a statement of work or
other appropriate terms or conditions
that describe the specific goals and ob-
jectives of the project). The grants offi-
cer shall develop such terms and condi-
tions in coordination with program of-
ficials.

(2) Provide for the recipient’s compli-
ance with:

(i) Pertinent Federal statutes or Ex-
ecutive orders that apply broadly to
Federal or DoD assistance awards.

(ii) Any program-specific require-
ments that are prescribed in the pro-
gram statute (see §22.210(a)(2)), or ap-
propriation-specific requirements that
are stated in the pertinent Congres-
sional appropriations (see §22.515).

(iii) Pertinent portions of the
DoDGARSs or other Federal regulations,
including those that implement the
Federal statutes or Executive orders
described in paragraphs (a)(2) (i) and
(ii) of this section.

(3) Specify the grants officer’s in-
structions for post-award administra-
tion, for any matter where the post-
award administration provisions in 32
CFR part 32, 33, or 34 give the grants
officer options for handling the matter.
For example, under 32 CFR 32.24(b), the
grants officers must choose among pos-
sible methods for the recipient’s dis-
position of program income. It is essen-
tial that the grants officer identify the
option selected in each case, to provide
clear instructions to the recipient and
the grants officer responsible for post-
award administration of the grant or
cooperative agreement.

(b) To assist grants officers:

(1) Appendix B to this part provides
model clauses to implement certain
Federal statutes, Executive orders, and
regulations (see paragraph (a)(2)(i) of
this section) that frequently apply to
DoD grants and cooperative agree-
ments. Grants officers may incorporate
the model clauses into award terms
and conditions, as appropriate. It
should be noted that Appendix B to
this part is an aid, and not an exhaus-
tive list of all requirements that apply
in all cases. Depending on the cir-
cumstances of a given award, other
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statutes, Executive orders, or codified
regulations also may apply (e.g., Ap-
pendix B to this part does not list pro-
gram-specific requirements described
in paragraph (a)(2)(ii) of this section).

(2) Appendix C to this part is a list of
administrative requirements that
apply to awards to different types of
recipients. It also identifies post-award
administration issues that the grants
officer must address in the award
terms and conditions.

Subpart G—Field Administration

§22.700 Purpose.

This subpart prescribes policies and
procedures for administering grants
and cooperative agreements. It does so
in conjunction with 32 CFR parts 32, 33,
and 34, which prescribe administrative
requirements for particular types of re-
cipients.

§22.705

(a) DoD policy is to have each recipi-
ent deal with a single office, to the
maximum extent practicable, for post-
award administration of its grants and
cooperative agreements. This reduces
burdens on recipients that can result
when multiple DoD offices separately
administer grants and cooperative
agreements they award to a given re-
cipient. It also minimizes unnecessary
duplication of field administration
services.

(b) To further reduce burdens on re-
cipients, the office responsible for per-
forming field administration services
for grants and cooperative agreements
to a particular recipient shall be, to
the maximum extent practicable, the
same office that is assigned responsi-
bility for performing field administra-
tion services for contracts awarded to
that recipient.

(c) Contracting activities and grants
officers therefore shall use cross-serv-
icing arrangements whenever prac-
ticable and, to the maximum extent
possible, delegate responsibility for
post-award administration to the cog-
nizant grants administration offices
identified in §22.710.

Policy.
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§22.710 Assignment of grants adminis-
tration offices.

In accordance with the policy stated
in §22.705(b), the DoD offices (referred
to in this part as ‘‘grants administra-
tion offices’) that are assigned respon-
sibility for performing field adminis-
tration services for grants and coopera-
tive agreements are (see the ‘‘Federal
Directory of Contract Administration
Services (CAS) Components’ 10 for spe-
cific addresses of administration of-
fices):

(a) Regional offices of the Office of
Naval Research, for grants and cooper-
ative agreements with:

(1) Institutions of higher education
and laboratories affiliated with such
institutions, to the extent that such
organizations are subject to the univer-
sity cost principles in OMB Circular A—
21,11

(2) Nonprofit organizations that are
subject to the cost principles in OMB
Circular A-122,12 if their principal busi-
ness with the Department of Defense is
research and development.

(b) Field offices of the Defense Con-
tract Management Command, for
grants and cooperative agreements
with all other entities, including:

(1) For-profit organizations.

(2) Nonprofit organizations identified
in Attachment C of OMB Circular A-122
that are subject to for-profit cost prin-
ciples in 48 CFR part 31.

(3) Nonprofit organizations subject to
the cost principles in OMB Circular A-
122, if their principal business with the
Department of Defense is other than
research and development.

(4) State and local governments.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49466, Aug. 23, 2005; 72 FR 34989, June 26,
2007]

§22.715 Grants administration office
functions.

The primary responsibility of cog-
nizant grants administration offices
shall be to advise and assist grants offi-

10The ‘‘Federal Directory of Contract Ad-
ministration Services (CAS) Components”
may be accessed through the Defense Con-
tract Management Agency hompage at http:/
www.dema.mil.

11 See footnote 5 to §22.420(b)(1).

12See footnote 5 to §22.420(b)(1).
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cers and recipients prior to and after
award, and to help ensure that recipi-
ents fulfill all requirements in law,
regulation, and award terms and condi-
tions. Specific functions include:

(a) Conducting reviews and coordi-
nating reviews, audits, and audit re-
quests. This includes:

(1) Advising grants officers on the ex-
tent to which audits by independent
auditors (i.e., public accountants or
Federal auditors) have provided the in-
formation needed to carry out their re-
sponsibilities. If a recipient has had an
independent audit in accordance with
OMB Circular A-133, and the audit re-
port disclosed no material weaknesses
in the recipient’s financial manage-
ment and other management and con-
trol systems, additional preaward or
closeout audits usually will not be
needed (see §§22.420(b) and 22.825(b)).

(2) Performing pre-award surveys,
when requested by a grants officer,
after providing advice described in
paragraph (a)(1) of this section.

(3) Reviewing recipients’ systems and
compliance with Federal requirements,
in coordination with any reviews and
compliance audits performed by inde-
pendent auditors under OMB Circular
A-133, or in accordance with the terms
and conditions of the award. This in-
cludes:

(i) Reviewing recipients’ financial
management, property management,
and purchasing systems, to determine
the adequacy of such systems.

(ii) Determining that recipients have
drug-free workplace programs, as re-
quired under 32 CFR part 26.

(iii) Determining that governmental,
university and nonprofit recipients
have complied with requirements in
OMB Circular A-133, as implemented at
32 CFR 32.26 and 33.26, to have single
audits and submit audit reports to the
Federal Audit Clearinghouse. If a re-
cipient has not had a required audit,
appropriate action must be taken (e.g.,
contacting the recipient and coordi-
nating with the Office of the Assistant
Inspector General for Audit Policy and
Oversight (OAIG(P&O)), Office of the
Deputy Inspector General for Inspec-
tions and Policy, Office of the Inspec-
tor General of the Department of De-
fense (OIG, DoD), 400 Army-Navy
Drive, Arlington, VA 22202).
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(4) Issuing timely management deci-
sions, in accordance with DoD Direc-
tive 7640.2, ‘‘Policy for Follow-up on
Contract Audit Reports,”’13 on single
audit findings referred by the OIG,
DoD, under DoD Directive 7600.10,
“Audits of States, Liocal Governments,
and Non-Profit Organizations.”’ 14

(b) Performing property administra-
tion services for Government-owned
property, and for any property ac-
quired by a recipient, with respect to
which the recipient has further obliga-
tions to the Government.

(c) Ensuring timely submission of re-
quired reports.

(d) Executing administrative close-
out procedures.

(e) Establishing recipients’ indirect
cost rates, where the Department of
Defense is the cognizant or oversight
Federal agency with the responsibility
for doing so.

(f) Performing other administration
functions (e.g., receiving recipients’
payment requests and transmitting ap-
proved payment authorizations to pay-
ment offices) as delegated by applica-
ble cross-servicing agreements or let-
ters of delegation.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49466, Aug. 23, 2005; 72 FR 34989, June 26,
2007]

Subpart H—Post-Award
Administration

§22.800 Purpose and relation to other
parts.

This subpart sets forth grants offi-
cers’ and DoD Components’ responsibil-
ities for post-award administration, by
providing DoD-specific requirements
on payments; debt collection; claims,
disputes and appeals; and closeout au-
dits.

§22.805 Post-award requirements in
other parts.

Grants officers responsible for post-
award administration of grants and co-

13 Electronic copies may be obtained at the
Washington Headquarters Services Internet
site http:/www.dtic.mil/whs/directives. Paper
copies may be obtained, at cost, from the Na-
tional Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.

14 See footnote 13 to §22.715(a)(4).
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operative agreements shall administer
such awards in accordance with the fol-
lowing parts of the DoDGARs, as sup-
plemented by this subpart:

(a) Awards to domestic recipients.
Standard administrative requirements
for grants and cooperative agreements
with domestic recipients are specified
in other parts of the DoDGARs, as fol-
lows:

(1) For awards to domestic institu-
tions of higher education and other
nonprofit organizations, requirements
are specified in 32 CFR part 32, which is
the DoD implementation of OMB Cir-
cular A-110.

(2) For awards to State and local gov-
ernments, requirements are specified
in 32 CFR part 33, which is the DoD
codification of the Governmentwide
common rule to implement OMB Cir-
cular A-102.

(3) For awards to domestic for-profit
organizations, requirements are speci-
fied in 32 CFR part 34, which is modeled
on the requirements in OMB Circular
A-110.

(b) Awards to foreign recipients. DoD
Components shall use the administra-
tive requirements specified in para-
graph (a) of this section, to the max-
imum extent practicable, for grants
and cooperative agreements to foreign
recipients.

§22.810 Payments.

(a) Purpose. This section prescribes
policies and grants officers’ post-award
responsibilities, with respect to pay-
ments to recipients of grants and coop-
erative agreements.

(b) Policy. (1) It is Governmentwide
policy to minimize the time elapsing
between any payment of funds to a re-
cipient and the recipient’s disburse-
ment of the funds for program purposes
(see 32 CFR 32.22(a) and 33.21(b), and
the implementation of the Cash Man-
agement Improvement Act at 31 CFR
part 205).

(2) It also is a Governmentwide re-
quirement to use electronic funds
transfer (EFT) in the payment of any
grant for which an application or pro-
posal was submitted or renewed on or
after July 26, 1996, unless the recipient
has obtained a waiver by submitting to
the head of the pertinent Federal agen-
cy a certification that it has neither an
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account with a financial institution
nor an authorized payment agent. This
requirement is in 31 U.S.C. 3332, as
amended by the Debt Collection Im-
provement Act of 1996 (section
31001(x)(1)(A), Pub. L. 104-134), and as
implemented by Department of Treas-
ury regulations at 31 CFR part 208. As
a matter of DoD policy, this require-
ment applies to cooperative agree-
ments, as well as grants. Within the
Department of Defense, the Defense Fi-
nance and Accounting Service imple-
ments this EFT requirement, and
grants officers have collateral respon-
sibilities at the time of award, as de-
scribed in §22.605(c), and in postaward
administration, as described in
§22.810(c)(3)(iv).

(3) Expanding on these Government-
wide policies, DoD policy is for DoD
Components to use electronic com-
merce, to the maximum extent prac-
ticable, in the portions of the payment
process for grants and cooperative
agreements for which grants officers
are responsible. In cases where recipi-
ents submit each payment request to
the grants officer, this includes using
electronic methods to receive recipi-
ents’ requests for payment and to
transmit authorizations for payment
to the DoD payment office. Using elec-
tronic methods will improve timeliness
and accuracy of payments and reduce
administrative burdens associated with
paper-based payments.

(¢c) Post-award responsibilities. In cases
where the recipient submits each pay-
ment request to the grants officer, the
administrative grants officer des-
ignated to handle payments for a grant
or cooperative agreement is respon-
sible for:

(1) Handling the recipient’s requests
for payments in accordance with DoD
implementation of Governmentwide
guidance (see 32 CFR 32.22, 33.21, or
34.12, as applicable).

(2) Reviewing each payment request
to ensure that:

(i) The request complies with the
award terms.

(ii) Available funds are adequate to
pay the request.

(iii) The recipient will not have ex-
cess cash on hand, based on expendi-
ture patterns.
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(3) Maintaining a close working rela-
tionship with the personnel in the fi-
nance and accounting office respon-
sible for making the payments. A good
working relationship is necessary, to
ensure timely and accurate handling of
financial transactions for grants and
cooperative agreements. Administra-
tive grants officers:

(i) Should be generally familiar with
policies and procedures for disbursing
offices that are contained in Chapter 19
of Volume 10 of the DoD Financial
Management Regulation (the FMR,
DoD 7000.14-R 15).

(ii) Shall forward authorizations to
the designated payment office expedi-
tiously, so that payments may be made
in accordance with the timely payment
guidelines in Chapter 19 of Volume 10
of the FMR. Unless alternative ar-
rangements are made with the pay-
ment office, authorizations should be
forwarded to the payment office at
least 3 working days before the end of
the period specified in the FMR. The
period specified in the FMR is:

(A) No more than seven calendar
days after receipt of the recipient’s re-
quest by the administrative grants offi-
cer, whenever electronic commerce is
used (i.e., EDI to request and authorize
payments and electronic funds transfer
(EFT) to make payments).

(B) No more than thirty calendar
days after receipt of the recipient’s re-
quest by the administrative grants offi-
cer, when it is not possible to use elec-
tronic commerce and paper trans-
actions are used.

(C) No more than seven calendar days
after each date specified, when pay-
ments are authorized in advance based
on a predetermined payment schedule,
provided that the payment schedule
was received in the disbursing office at
least 30 calendar days in advance of the
date of the scheduled payment.

(iii) Shall ensure that the recipients’
Taxpayer Identification Number (TIN)
is included with each payment author-
ization forwarded to the payment of-
fice. This is a statutory requirement of
31 U.S.C. 3325, as amended by the Debt
Collection Improvement Act of 1996
(section 31001(y), Pub. L. 104-134).

15 See footnote 13 to §22.715(a)(4).
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(iv) For each award that is required
to be paid by EFT (see §22.605(c) and
(§22.810(b)(2)), shall prominently indi-
cate that fact in the payment author-
ization.

[63 FR 12164, Mar. 12, 1998, as amended at 70
FR 49467, Aug. 23, 2005]

§22.815

(a) Award terms. Grants officers shall
include in grants and cooperative
agreements a term or condition that
incorporates the procedures of this sec-
tion for:

(1) Processing recipient claims and
disputes.

(2) Deciding appeals of grants offi-
cers’ decisions.

(b) Submission of claims—(1) Recipient
claims. If a recipient wishes to submit a
claim arising out of or relating to a
grant or cooperative agreement, the
grants officer shall inform the recipi-
ent that the claim must:

(i) Be submitted in writing to the
grants officer for decision;

(ii) Specify the nature and basis for
the relief requested; and

(iii) Include all data that supports
the claim.

(2) DoD Component claims. Claims by a
DoD Component shall be the subject of
a written decision by a grants officer.

(c) Alternative Dispute Resolution
(ADR)—(1) Policy. DoD policy is to try
to resolve all issues concerning grants
and cooperative agreements by mutual
agreement at the grants officer’s level.
DoD Components therefore are encour-
aged to use ADR procedures to the
maximum extent practicable. ADR pro-
cedures are any voluntary means (e.g.,
mini-trials or mediation) used to re-
solve issues in controversy without re-
sorting to formal administrative ap-
peals (see paragraph (e) of this section)
or to litigation.

(2) Procedures. (i) The ADR proce-
dures or techniques to be used may ei-
ther be agreed upon by the Government
and the recipient in advance (e.g., when
agreeing on the terms and conditions
of the grant or cooperative agreement),
or may be agreed upon at the time the
parties determine to use ADR proce-
dures.

(ii) If a grants officer and a recipient
are not able to resolve an issue through
unassisted negotiations, the grants of-

Claims, disputes, and appeals.
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ficer shall encourage the recipient to
enter into ADR procedures. ADR proce-
dures may be used prior to submission
of a recipient’s claim or at any time
prior to the Grant Appeal Authority’s
decision on a recipient’s appeal (see
paragraph (e)(3)(iii) of this section).

(d) Grants officer decisions. (1) Within
60 calendar days of receipt of a written
claim, the grants officer shall either:

(i) Prepare a written decision, which
shall include the reasons for the deci-
sion; shall identify all relevant data on
which the decision is based; shall iden-
tify the cognizant Grant Appeal Au-
thority and give his or her mailing ad-
dress; and shall be included in the
award file; or

(ii) Notify the recipient of a specific
date when he or she will render a writ-
ten decision, if more time is required
to do so. The notice shall inform the
recipient of the reason for delaying the
decision (e.g., the complexity of the
claim, a need for more time to com-
plete ADR procedures, or a need for the
recipient to provide additional infor-
mation to support the claim).

(2) The decision of the grants officer
shall be final, unless the recipient de-
cides to appeal. If a recipient decides to
appeal a grants officer’s decision, the
grants officer shall encourage the re-
cipient to enter into ADR procedures,
as described in paragraph (c) of this
section.

(e) Formal administrative appeals—(1)
Grant appeal authorities. Each DoD
Component that awards grants or coop-
erative agreements shall establish one
or more Grant Appeal Authorities to
decide formal, administrative appeals
in accordance with paragraph (e)(3) of
this section. Each Grant Appeal Au-
thority shall be either:

(i) An individual at a grade level in
the Senior Executive Service, if civil-
ian, or at the rank of Flag or General
Officer, if military; or

(ii) A board chaired by such an indi-
vidual.

(2) Right of appeal. A recipient has
the right to appeal a grants officer’s
decision to the Grant Appeal Authority
(but note that ADR procedures, as de-
scribed in paragraph (c) of this section,
are the preferred means for resolving
any appeal).
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(3) Appeal procedures—(i) Notice of ap-
peal. A recipient may appeal a decision
of the grants officer within 90 calendar
days of receiving that decision, by fil-
ing a written notice of appeal to the
Grant Appeal Authority and to the
grants officer. If a recipient elects to
use an ADR procedure, the recipient is
permitted an additional 60 calendar
days to file the written notice of appeal
to the Grant Appeal Authority and
grants officer.

(ii) Appeal file. Within 30 calendar
days of receiving the notice of appeal,
the grants officer shall forward to the
Grant Appeal Authority and the recipi-
ent the appeal file, which shall include
copies of all documents relevant to the
appeal. The recipient may supplement
the file with additional documents it
deems relevant. Either the grants offi-
cer or the recipient may supplement
the file with a memorandum in support
of its position. The Grant Appeal Au-
thority may request additional infor-
mation from either the grants officer
or the recipient.

(iii) Decision. The appeal shall be de-
cided solely on the basis of the written
record, unless the Grant Appeal Au-
thority decides to conduct fact-finding
procedures or an oral hearing on the
appeal. Any fact-finding or hearing
shall be conducted using procedures
that the Grant Appeal Authority
deems appropriate.

(f) Representation. A recipient may be
represented by counsel or any other
designated representative in any claim,
appeal, or ADR proceeding brought
pursuant to this section, as long as the
representative is not otherwise prohib-
ited by law or regulation from appear-
ing before the DoD Component con-
cerned.

(g) Nomn-exclusivity of remedies. Noth-
ing in this section is intended to limit
a recipient’s right to any remedy under
the law.

§22.820 Debt collection.

(a) Purpose. This section prescribes
procedures for establishing debts owed
by recipients of grants and cooperative
agreements, and transferring them to
payment offices for collection.

(b) Resolution of indebtedness. The
grants officer shall attempt to resolve
by mutual agreement any claim of a
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recipient’s indebtedness to the United
States arising out of a grant or cooper-
ative agreement (e.g., by a finding that
a recipient was paid funds in excess of
the amount to which the recipient was
entitled under the terms and condi-
tions of the award).

(c) Grants officer’s decision. In the ab-
sence of such mutual agreement, any
claim of a recipient’s indebtedness
shall be the subject of a grants officer
decision, in accordance with
§22.815(b)(2). The grants officer shall
prepare and transmit to the recipient a
written notice that:

(1) Describes the debt, including the
amount, the name and address of the
official who determined the debt (e.g.,
the grants officer under §22.815(d)), and
a copy of that determination.

(2) Informs the recipient that:

(i) Within 30 calendar days of the
grants officer’s decision, the recipient
shall either pay the amount owed to
the grants officer (at the address that
was provided pursuant to paragraph
(c)(1) of this section) or inform the
grants officer of the recipient’s inten-
tion to appeal the decision.

(ii) If the recipient elects not to ap-
peal, any amounts not paid within 30
calendar days of the grants officer’s de-
cision will be a delinquent debt.

(iii) If the recipient elects to appeal
the grants officer’s decision the recipi-
ent has 90 calendar days, or 150 cal-
endar days if ADR procedures are used,
after receipt of the grants officer’s de-
cision to file the appeal, in accordance
with §22.815(e)(3)(i).

(iv) The debt will bear interest, and
may include penalties and other ad-
ministrative costs, in accordance with
the debt collection provisions in Chap-
ters 29, 31, and 32 of Volume 5 and
Chapters 18 and 19 of Volume 10 of the
DoD Financial Management Regula-
tion (DoD 7000.14-R). No interest will
be charged if the recipient pays the
amount owed within 30 calendar days
of the grants officer’s decision. Interest
will be charged for the entire period
from the date the decision was mailed,
if the recipient pays the amount owed
after 30 calendar days.

(d) Follow-up. Depending upon the re-
sponse from the recipient, the grants
officer shall proceed as follows:
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(1) If the recipient pays the amount
owed within 30 calendar days to the
grants officer, the grants officer shall
forward the payment to the responsible
payment office.

(2) If within 30 calendar days the re-
cipient elects to appeal the grants offi-
cer’s decision, further action to collect
the debt is deferred, pending the out-
come of the appeal. If the final result
of the appeal is a determination that
the recipient owes a debt to the Fed-
eral Government, the grants officer
shall send a demand letter to the re-
cipient and transfer responsibility for
further debt collection to a payment
office, as described in paragraph (d)(3)
of this section.

(3) If within 30 calendar days the re-
cipient has neither paid the amount
due nor provided notice of intent to file
an appeal of the grants officer’s deci-
sion, the grants officer shall send a de-
mand letter to the recipient, with a
copy to the payment office that will be
responsible for collecting the delin-
quent debt. The payment office will be
responsible for any further debt collec-
tion activity, including issuance of ad-
ditional demand letters (see Chapter 19
of volume 10 of the DoD Financial Man-
agement Regulation, DoD 7000.14-R).
The grants officer’s demand Iletter
shall:

(i) Describe the debt, including the
amount, the name and address of the
official that determined the debt (e.g.,
the grants officer under §22.815(d)), and
a copy of that determination.

(ii) Notify the recipient that the debt
is a delinquent debt that bears interest
from the date of the grants officer’s de-
cision, and that penalties and other ad-
ministrative costs may be assessed.

(iii) Identify the payment office that
is responsible for the collection of the
debt, and notify the recipient that it
may submit a proposal to that pay-
ment office to defer collection, if im-
mediate payment is not practicable.

(e) Administrative offset. In carrying
out the responsibility for collecting de-
linquent debts, a disbursing officer
may need to consult grants officers, to
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determine whether administrative off-
set against payments to a recipient
owing a delinquent debt would inter-
fere with execution of projects being
carried out under grants or cooperative
agreements. Disbursing officers may
also ask grants officers whether it is
feasible to convert payment methods
under grants or cooperative agree-
ments from advance payments to reim-
bursements, to facilitate use of admin-
istrative offset. Grants officers there-
fore should be familiar with guidelines
for disbursing officers, in Chapter 19 of
Volume 10 of the Financial Manage-
ment Regulation (DoD 7000.14-R), con-
cerning withholding and administra-
tive offset to recover delinquent debts.

§22.825 Closeout audits.

(a) Purpose. This section establishes
DoD policy for obtaining audits at
closeout of individual grants and coop-
erative agreements. It thereby supple-
ments the closeout procedures speci-
fied in:

(1) 32 CFR 32.71 and 32.72, for awards
to institutions of higher education and
other nonprofit organizations.

(2) 32 CFR 33.50 and 33.51, for awards
to State and local governments.

(3) 32 CFR 34.61 and 34.62, for awards
to for-profit entities.

(b) Policy. Grants officers shall use
their judgment on a case-by-case basis,
in deciding whether to obtain an audit
prior to closing out a grant or coopera-
tive agreement (i.e., there is no specific
DoD requirement to obtain an audit
prior to doing so). Factors to be consid-
ered include:

(1) The amount of the award.

(2) DoD’s past experience with the re-
cipient, including the presence or lack
of findings of material deficiencies in
recent:

(i) Audits of individual awards; or

(ii) Systems-wide financial audits
and audits of the compliance of the re-
cipient’s systems with Federal require-
ments, under OMB Circular A-133,
where that Circular is applicable. (See
§22.715(a)(1)).
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APPENDIX C TO PART 22—ADMINISTRATIVE REQUIREMENTS AND ISSUES TO BE

ADDRESSED IN AWARD TERMS AND CONDITIONS
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Pt. 26

FOR DRUG-FREE

WORKPLACE (FINANCIAL ASSIST-

ANCE)
Subpart A—Purpose and Coverage

PART 26—GOVERNMENTWIDE RE-
QUIREMENTS

26.100 What does this part do?

Sec.
106
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26.105 Does this part apply to me?

26.110 Are any of my Federal assistance
awards exempt from this part?

26.115 Does this part affect the Federal con-
tracts that I receive?

Subpart B—Requirements for Recipients
Other Than Individuals

26.200 What must I do to comply with this
part?

26.206 What must I include in my drug-free
workplace statement?

26.210 To whom must I distribute my drug-
free workplace statement?

26.215 What must I include in my drug-free
awareness program?

26.220 By when must I publish my drug-free
workplace statement and establish my
drug-free awareness program?

26.225 What actions must I take concerning
employees who are convicted of drug vio-
lations in the workplace?

26.230 How and when must I identify work-
places?

Subpart C—Requirements for Recipients
Who Are Individuals

26.300 What must I do to comply with this
part if I am an individual recipient?
26.301 [Reserved]

Subpart D—Responsibilities of DOD
Component Awarding Officials

26.400 What are my responsibilities as a
DOD Component awarding official?

Subpart E—Violations of This Part and
Consequences

26.500 How are violations of this part deter-
mined for recipients other than individ-
uals?

26.505 How are violations of this part deter-
mined for recipients who are individuals?

26.5610 What actions will the Federal Gov-
ernment take against a recipient deter-
mined to have violated this part?

26.515 Are there any exceptions to those ac-
tions?

Subpart F—Definitions

26.605
26.610
26.615
26.620
26.625
26.630
26.632
26.635
26.640
26.645
26.650
26.655
26.660

Award

Controlled substance.
Conviction.
Cooperative agreement.
Criminal drug statute.
Debarment.

DOD Component.
Drug-free workplace.
Employee.

Federal agency or agency.
Grant.

Individual.

Recipient.

§26.115

26.665 State.
26.670 Suspension.

AUTHORITY: 41U.S.C.701, et seq.

SOURCE: 68 FR 66557, 66609, Nov. 26, 2003, un-
less otherwise noted.

Subpart A—Purpose and
Coverage

§26.100 What does this part do?

This part carries out the portion of
the Drug-Free Workplace Act of 1988
(41 U.S.C. 701 et seq., as amended) that
applies to grants. It also applies the
provisions of the Act to cooperative
agreements and other financial assist-
ance awards, as a matter of Federal
Government policy.

§26.105 Does this part apply to me?

(a) Portions of this part apply to you
if you are either—

(1) A recipient of an assistance award
from the DOD Component; or

(2) A(n) DOD Component awarding of-
ficial. (See definitions of award and re-
cipient in §§26.605 and 26.660, respec-
tively.)

(b) The following table shows the
subparts that apply to you:

If you are . . . see subparts . . .
(1) A recipient who is not an individual .... | A, B and E.
(2) A recipient who is an individual .......... A, CandE.
(3) A(n) DOD Component awarding offi- | A, D and E.
cial.

§26.110 Are any of my Federal assist-
ance awards exempt from this part?

This part does not apply to any
award that the Head of the DOD Com-
ponent or his or her designee deter-
mines that the application of this part
would be inconsistent with the inter-
national obligations of the TUnited
States or the laws or regulations of a
foreign government.

§26.115 Does this part affect the Fed-
eral contracts that I receive?

It will affect future contract awards
indirectly if you are debarred or sus-
pended for a violation of the require-
ments of this part, as described in §26.
510(c). However, this part does not
apply directly to procurement con-
tracts. The portion of the Drug-Free
Workplace Act of 1988 that applies to
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§26.200

Federal procurement contracts is car-
ried out through the Federal Acquisi-
tion Regulation in chapter 1 of Title 48
of the Code of Federal Regulations (the
drug-free workplace coverage currently
is in 48 CFR part 23, subpart 23.5).

Subpart B—Requirements for
Recipients Other Than Individuals

§26.200 What must I do to comply with
this part?

There are two general requirements
if you are a recipient other than an in-
dividual.

(a) First, you must make a good faith
effort, on a continuing basis, to main-
tain a drug-free workplace. You must
agree to do so as a condition for receiv-
ing any award covered by this part.
The specific measures that you must
take in this regard are described in
more detail in subsequent sections of
this subpart. Briefly, those measures
are to—

(1) Publish a drug-free workplace
statement and establish a drug-free
awareness program for your employees
(see §§26.205 through 26.220); and

(2) Take actions concerning employ-
ees who are convicted of violating drug
statutes in the workplace (see §26.225).

(b) Second, you must identify all
known workplaces under your Federal
awards (see §26.230).

§26.205 What must I include in my
drug-free workplace statement?

You must publish a statement that—

(a) Tells your employees that the un-
lawful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance is prohibited in your
workplace;

(b) Specifies the actions that you will
take against employees for violating
that prohibition; and

(c) Lets each employee know that, as
a condition of employment under any
award, he or she:

(1) Will abide by the terms of the
statement; and

(2) Must notify you in writing if he or
she is convicted for a violation of a
criminal drug statute occurring in the
workplace and must do so no more
than five calendar days after the con-
viction.

32 CFR Ch. I (7-1-11 Edition)

§26.210 To whom must I distribute my
drug-free workplace statement?

You must require that a copy of the
statement described in §26.205 be given
to each employee who will be engaged
in the performance of any Federal
award.

§26.215 What must I include in my
drug-free awareness program?

You must establish an ongoing drug-
free awareness program to inform em-
ployees about—

(a) The dangers of drug abuse in the
workplace;

(b) Your policy of maintaining a
drug-free workplace;

(c) Any available drug counseling, re-
habilitation, and employee assistance
programs; and

(d) The penalties that you may im-
pose upon them for drug abuse viola-
tions occurring in the workplace.

§26.220 By when must I publish my
drug-free workplace statement and
establish my drug-free awareness
program?

If you are a new recipient that does
not already have a policy statement as
described in §26.206 and an ongoing
awareness program as described in
§26.215, you must publish the state-
ment and establish the program by the
time given in the following table:

If. .. thenyou. . .

(a) The performance period
of the award is less than
30 days.

must have the policy state-
ment and program in place
as soon as possible, but
before the date on which
performance is expected to
be completed.

must have the policy state-
ment and program in place
within 30 days after award.

may ask the DOD Compo-
nent awarding official to
give you more time to do
so. The amount of addi-
tional time, if any, to be
given is at the discretion of
the awarding official.

(b) The performance period
of the award is 30 days or
more.

(c) You believe there are ex-
traordinary circumstances
that will require more than
30 days for you to publish
the policy statement and
establish the awareness
program.

§26.225 What actions must I take con-
cerning employees who are con-
victed of drug violations in the
workplace?

There are two actions you must take
if an employee is convicted of a drug
violation in the workplace:
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(a) First, you must notify Federal
agencies if an employee who is engaged
in the performance of an award informs
you about a conviction, as required by
§26.205(c)(2), or you otherwise learn of
the conviction. Your notification to
the Federal agencies must

(1) Be in writing;

(2) Include the employee’s position
title;

(3) Include the identification num-
ber(s) of each affected award;

(4) Be sent within ten calendar days
after you learn of the conviction; and

(5) Be sent to every Federal agency
on whose award the convicted em-
ployee was working. It must be sent to
every awarding official or his or her of-
ficial designee, unless the Federal
agency has specified a central point for
the receipt of the notices.

(b) Second, within 30 calendar days of
learning about an employee’s convic-
tion, you must either

(1) Take appropriate personnel action
against the employee, up to and includ-
ing termination, consistent with the
requirements of the Rehabilitation Act
of 1973 (29 U.S.C. 794), as amended; or

(2) Require the employee to partici-
pate satisfactorily in a drug abuse as-
sistance or rehabilitation program ap-
proved for these purposes by a Federal,
State or local health, law enforcement,
or other appropriate agency.

§26.230 How and when must I identify
workplaces?

(a) You must identify all known
workplaces under each DOD Compo-
nent award. A failure to do so is a vio-
lation of your drug-free workplace re-
quirements. You may identify the
workplaces

(1) To the DOD Component official
that is making the award, either at the
time of application or upon award; or

(2) In documents that you keep on
file in your offices during the perform-
ance of the award, in which case you
must make the information available
for inspection upon request by DOD
Component officials or their designated
representatives.

(b) Your workplace identification for
an award must include the actual ad-
dress of buildings (or parts of build-
ings) or other sites where work under
the award takes place. Categorical de-

§26.400

scriptions may be used (e.g., all vehi-
cles of a mass transit authority or
State highway department while in op-
eration, State employees in each local
unemployment office, performers in
concert halls or radio studios).

(c) If you identified workplaces to
the DOD Component awarding official
at the time of application or award, as
described in paragraph (a)(1) of this
section, and any workplace that you
identified changes during the perform-
ance of the award, you must inform the
DOD Component awarding official.

Subpart C—Requirements for
Recipients Who Are Individuals

§26.300 What must I do to comply with
this part if I am an individual re-
cipient?

As a condition of receiving a(n) DOD
Component award, if you are an indi-
vidual recipient, you must agree that—

(a) You will not engage in the unlaw-
ful manufacture, distribution, dis-
pensing, possession, or use of a con-
trolled substance in conducting any ac-
tivity related to the award; and

(b) If you are convicted of a criminal
drug offense resulting from a violation
occurring during the conduct of any
award activity, you will report the con-
viction:

(1) In writing.

(2) Within 10 calendar days of the
conviction.

(3) To the DOD Component awarding
official or other designee for each
award that you currently have, unless
§26.301 or the award document des-
ignates a central point for the receipt
of the notices. When notice is made to
a central point, it must include the
identification number(s) of each af-
fected award.

§26.301 [Reserved]

Subpart D—Responsibilities  of
DOD Component Awarding
Officials

§26.400 What are my responsibilities
as a(n) DOD Component awarding
official?

As a(n) DOD Component awarding of-
ficial, you must obtain each recipient’s

109



§26.500

agreement, as a condition of the award,
to comply with the requirements in—
(a) Subpart B of this part, if the re-
cipient is not an individual; or
(b) Subpart C of this part, if the re-
cipient is an individual.

Subpart E—Violations of this Part
and Consequences

§26.500 How are violations of this part
determined for recipients other
than individuals?

A recipient other than an individual
is in violation of the requirements of
this part if the Head of the DOD Com-
ponent or his or her designee deter-
mines, in writing, that—

(a) The recipient has violated the re-
quirements of subpart B of this part; or

(b) The number of convictions of the
recipient’s employees for violating
criminal drug statutes in the work-
place is large enough to indicate that
the recipient has failed to make a good
faith effort to provide a drug-free
workplace.

§26.505 How are violations of this part
determined for recipients who are
individuals?

An individual recipient is in viola-
tion of the requirements of this part if
the Head of the DOD Component or his
or her designee determines, in writing,
that—

(a) The recipient has violated the re-
quirements of subpart C of this part; or

(b) The recipient is convicted of a
criminal drug offense resulting from a
violation occurring during the conduct
of any award activity.

§26.510 What actions will the Federal
Government take against a recipi-
ent determined to have violated
this part?

If a recipient is determined to have
violated this part, as described in
§26.500 or §26.505, the DOD Component
may take one or more of the following
actions—

(a) Suspension of payments under the
award;

(b) Suspension or termination of the
award; and

(c) Suspension or debarment of the
recipient under 32 CFR Part 25, for a
period not to exceed five years.
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§26.515 Are there any exceptions to
those actions?

The Secretary of Defense or Sec-
retary of a Military Department may
waive with respect to a particular
award, in writing, a suspension of pay-
ments under an award, suspension or
termination of an award, or suspension
or debarment of a recipient if the Sec-
retary of Defense or Secretary of a
Military Department determines that
such a waiver would be in the public in-
terest. This exception authority cannot
be delegated to any other official.

Subpart F—Definitions

§26.605 Award.

Award means an award of financial
assistance by the DOD Component or
other Federal agency directly to a re-
cipient.

(a) The term award includes:

(1) A Federal grant or cooperative
agreement, in the form of money or
property in lieu of money.

(2) A block grant or a grant in an en-
titlement program, whether or not the
grant is exempted from coverage under
the Governmentwide rule 32 CFR Part
33 that implements OMB Circular A-102
(for availability, see 5 CFR 1310.3) and
specifies uniform administrative re-
quirements.

(b) The term award does not include:

(1) Technical assistance that provides
services instead of money.

(2) Loans.

(3) Loan guarantees.

(4) Interest subsidies.

(5) Insurance.

(6) Direct appropriations.

(7) Veterans’ benefits to individuals
(i.e., any benefit to veterans, their fam-
ilies, or survivors by virtue of the serv-
ice of a veteran in the Armed Forces of
the United States).

§26.610 Controlled substance.

Controlled substance means a con-
trolled substance in schedules I
through V of the Controlled Substances
Act (21 U.S.C. 812), and as further de-
fined by regulation at 21 CFR 1308.11
through 1308.15.
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§26.615 Conviction.

Conviction means a finding of guilt
(including a plea of nolo contendere) or
imposition of sentence, or both, by any
judicial body charged with the respon-
sibility to determine violations of the
Federal or State criminal drug stat-
utes.

§26.620 Cooperative agreement.

Cooperative agreement means an award
of financial assistance that, consistent
with 31 U.S.C. 6305, is used to enter into
the same kind of relationship as a
grant (see definition of grant in
§26.650), except that substantial in-
volvement is expected between the
Federal agency and the recipient when
carrying out the activity contemplated
by the award. The term does not in-
clude cooperative research and devel-
opment agreements as defined in 15
U.S.C. 3710a.

§26.625 Criminal drug statute.

Criminal drug statute means a Federal
or non-Federal criminal statute involv-
ing the manufacture, distribution, dis-
pensing, use, or possession of any con-
trolled substance.

§26.630 Debarment.

Debarment means an action taken by
a Federal agency to prohibit a recipi-
ent from participating in Federal Gov-
ernment procurement contracts and
covered nonprocurement transactions.
A recipient so prohibited is debarred,
in accordance with the Federal Acqui-
sition Regulation for procurement con-
tracts (48 CFR part 9, subpart 9.4) and
the common rule, Government-wide
Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order
12689.

§26.632 DOD Component.

DOD Component means the Office of
the Secretary of Defense, a Military
Department, a Defense Agency, or the
Office of Economic Adjustment.

[68 FR 66609, Nov. 26, 2003]

§26.635 Drug-free workplace.

Drug-free workplace means a site for
the performance of work done in con-
nection with a specific award at which

§26.650

employees of the recipient are prohib-
ited from engaging in the unlawful
manufacture, distribution, dispensing,
possession, or use of a controlled sub-
stance.

§26.640 Employee.

(a) Employee means the employee of a
recipient directly engaged in the per-
formance of work under the award, in-
cluding—

(1) All direct charge employees;

(2) All indirect charge employees, un-
less their impact or involvement in the
performance of work under the award
is insignificant to the performance of
the award; and

(3) Temporary personnel and consult-
ants who are directly engaged in the
performance of work under the award
and who are on the recipient’s payroll.

(b) This definition does not include
workers not on the payroll of the re-
cipient (e.g., volunteers, even if used to
meet a matching requirement; consult-
ants or independent contractors not on
the payroll; or employees of subrecipi-

ents or subcontractors in covered
workplaces).
§26.645 Federal agency or agency.

Federal agency or agency means any
United States executive department,
military department, government cor-
poration, government controlled cor-
poration, any other establishment in
the executive branch (including the Ex-
ecutive Office of the President), or any
independent regulatory agency.

§26.650 Grant.

Grant means an award of financial as-
sistance that, consistent with 31 U.S.C.
6304, is used to enter into a relation-
ship—

(a) The principal purpose of which is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Federal Government’s direct benefit or
use; and

(b) In which substantial involvement
is not expected between the Federal
agency and the recipient when carrying
out the activity contemplated by the
award.
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§26.655 Individual.
Individual means a natural person.

§26.660 Recipient.

Recipient means any individual, cor-
poration, partnership, association, unit
of government (except a Federal agen-
cy) or legal entity, however organized,
that receives an award directly from a
Federal agency.

§26.665 State.

State means any of the States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
or any territory or possession of the
United States.

§26.670 Suspension.

Suspension means an action taken by
a Federal agency that immediately
prohibits a recipient from partici-
pating in Federal Government procure-
ment contracts and covered non-
procurement transactions for a tem-
porary period, pending completion of
an investigation and any judicial or ad-
ministrative proceedings that may
ensue. A recipient so prohibited is sus-
pended, in accordance with the Federal
Acquisition Regulation for procure-
ment contracts (48 CFR part 9, subpart
9.4) and the common rule, Government-
wide Debarment and Suspension (Non-
procurement), that implements Execu-
tive Order 12549 and Executive Order
12689. Suspension of a recipient is a dis-
tinct and separate action from suspen-
sion of an award or suspension of pay-
ments under an award.

PART 28—NEW RESTRICTIONS ON
LOBBYING

Subpart A—General

Sec.

28.100 Conditions on use of funds.
28.105 Definitions.

28.110 Certification and disclosure.

Subpart B—Activities by Own Employees

28.200 Agency and legislative liaison.
28.205 Professional and technical services.
28.210 Reporting.
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Subpart C—Activities by Other Than Own
Employees

28.300 Professional and technical services.

Subpart D—Penalties and Enforcement

28.400 Penalties.
28.405 Penalty procedures.
28.410 Enforcement.

Subpart E—Exemptions

28.500 Secretary of Defense.

Subpart F—Agency Reports

28.600 Semi-annual compilation.

28.605 Inspector General report.

APPENDIX A TO PART 28—CERTIFICATION RE-
GARDING LOBBYING

APPENDIX B TO PART 28—DISCLOSURE FORM
TO REPORT LOBBYING

AUTHORITY: Section 319, Public Law 102-121
(31 U.S.C. 1352); 5 U.S.C. section 301; 10 U.S.C.
113.

SOURCE: 55 FR 6737, 6752, Feb. 26, 1990, un-
less otherwise noted. Redesignated at 57 FR
6199, Feb. 21, 1992.

CROSS REFERENCE: See also Office of Man-
agement and Budget notice published at 54
FR 52306, December 20, 1989.

Subpart A—General

§28.100 Conditions on use of funds.

(a) No appropriated funds may be ex-
pended by the recipient of a Federal
contract, grant, loan, or cooperative
ageement to pay any person for influ-
encing or attempting to influence an
officer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
any of the following covered Federal
actions: the awarding of any Federal
contract, the making of any Federal
grant, the making of any Federal loan,
the entering into of any cooperative
agreement, and the extension, continu-
ation, renewal, amendment, or modi-
fication of any Federal contract, grant,
loan, or cooperative agreement.

(b) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or cooperative
agreement shall file with that agency a
certification, set forth in Appendix A,
that the person has not made, and will
not make, any payment prohibited by
paragraph (a) of this section.
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(c) Each person who requests or re-
ceives from an agency a Federal con-
tract, grant, loan, or a cooperative
agreement shall file with that agency a
disclosure form, set forth in Appendix
B, if such person has made or has
agreed to make any payment using
nonappropriated funds (to include prof-
its from any covered Federal action),
which would be prohibited under para-
graph (a) of this section if paid for with
appropriated funds.

(d) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a statement, set forth in
appendix A, whether that person has
made or has agreed to make any pay-
ment to influence or attempt to influ-
ence an officer or employee of any
agency, a Member of Congress, an offi-
cer or employee of Congress, or an em-
ployee of a Member of Congress in con-
nection with that loan insurance or
guarantee.

(e) Each person who requests or re-
ceives from an agency a commitment
providing for the United States to in-
sure or guarantee a loan shall file with
that agency a disclosure form, set forth
in Appendix B, if that person has made
or has agreed to make any payment to
influence or attempt to influence an of-
ficer or employee of any agency, a
Member of Congress, an officer or em-
ployee of Congress, or an employee of a
Member of Congress in connection with
that loan insurance or guarantee.

§28.105 Definitions.

For purposes of this part:

(a) Agency, as defined in 5 U.S.C.
562(f), includes Federal executive de-
partments and agencies as well as inde-
pendent regulatory commissions and
Government corporations, as defined in
31 U.S.C. 9101(1).

(b) Covered Federal action means any
of the following Federal actions:

(1) The awarding of any Federal con-
tract;

(2) The making of any Federal grant;

(3) The making of any Federal loan;

(4) The entering into of any coopera-
tive agreement; and,

(5) The extension, continuation, re-
newal, amendment, or modification of

§28.105

any Federal contract, grant, loan, or
cooperative agreement.

Covered Federal action does not in-
clude receiving from an agency a com-
mitment providing for the United
States to insure or guarantee a loan.
Loan guarantees and loan insurance
are addressed independently within
this part.

(c) Federal contract means an acquisi-
tion contract awarded by an agency,
including those subject to the Federal
Acquisition Regulation (FAR), and any
other acquisition contract for real or
personal property or services not sub-
ject to the FAR.

(d) Federal cooperative agreement
means a cooperative agreement en-
tered into by an agency.

(e) Federal grant means an award of
financial assistance in the form of
money, or property in lieu of money,
by the Federal Government or a direct
appropriation made by law to any per-
son. The term does not include tech-
nical assistance which provides serv-
ices instead of money, or other assist-
ance in the form of revenue sharing,
loans, loan guarantees, loan insurance,
interest subsidies, insurance, or direct
United States cash assistance to an in-
dividual.

(f) Federal loan means a loan made by
an agency. The term does not include
loan guarantee or loan insurance.

(g) Indian tribe and tribal organization
have the meaning provided in section 4
of the Indian Self-Determination and
Education Assistance Act (26 U.S.C.
450B). Alaskan Natives are included
under the definitions of Indian tribes in
that Act.

(h) Influencing or attempting to influ-
ence means making, with the intent to
influence, any communication to or ap-
pearance before an officer or employee
or any agency, a Member of Congress,
an officer or employee of Congress, or
an employee of a Member of Congress
in connection with any covered Federal
action.

(i) Loan guarantee and loan insurance
means an agency’s guarantee or insur-
ance of a loan made by a person.

(j) Local government means a unit of
government in a State and, if char-
tered, established, or otherwise recog-
nized by a State for the performance of
a governmental duty, including a local
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public authority, a special district, an
intrastate district, a council of govern-
ments, a sponsor group representative
organization, and any other instrumen-
tality of a local government.

(k) Officer or employee of an agency in-
cludes the following individuals who
are employed by an agency:

(1) An individual who is appointed to
a position in the Government under
title 5, U.S. Code, including a position
under a temporary appointment;

(2) A member of the uniformed serv-
ices as defined in section 101(3), title 37,
U.S. Code;

(3) A special Government employee
as defined in section 202, title 18, U.S.
Code; and,

(4) An individual who is a member of
a Federal advisory committee, as de-
fined by the Federal Advisory Com-
mittee Act, title 5, U.S. Code appendix
2.

(1) Person means an individual, cor-
poration, company, association, au-
thority, firm, partnership, society,
State, and local government, regard-
less of whether such entity is operated
for profit or not for profit. This term
excludes an Indian tribe, tribal organi-
zation, or any other Indian organiza-
tion with respect to expenditures spe-
cifically permitted by other Federal
law.

(m) Reasonable compensation means,
with respect to a regularly employed
officer or employee of any person, com-
pensation that is consistent with the
normal compensation for such officer
or employee for work that is not fur-
nished to, not funded by, or not fur-
nished in cooperation with the Federal
Government.

(n) Reasonable payment means, with
respect to perfessional and other tech-
nical services, a payment in an amount
that is consistent with the amount nor-
mally paid for such services in the pri-
vate sector.

(0) Recipient includes all contractors,
subcontractors at any tier, and sub-
grantees at any tier of the recipient of
funds received in connection with a
Federal contract, grant, loan, or coop-
erative agreement. The term excludes
an Indian tribe, tribal organization, or
any other Indian organization with re-
spect to expenditures specifically per-
mitted by other Federal law.
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(p) Regularly employed means, with
respect to an officer or employee of a
person requesting or receiving a Fed-
eral contract, grant, loan, or coopera-
tive agreement or a commitment pro-
viding for the United States to insure
or guarantee a loan, an officer or em-
ployee who is employed by such person
for at least 130 working days within
one year immediately preceding the
date of the submission that initiates
agency consideration of such person for
receipt of such contract, grant, loan,
cooperative agreement, loan insurance
commitment, or loan guarantee com-
mitment. An officer or employee who is
employed by such person for less than
130 working days within one year im-
mediately preceding the date of the
submission that initiates agency con-
sideration of such person shall be con-
sidered to be regularly employed as
soon as he or she is employed by such
person for 130 working days.

(q) State means a State of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, a terri-
tory or possession of the United States,
an agency or instrumentality of a
State, and a multi-State, regional, or
interstate entity having governmental
duties and powers.

§28.110 Certification and disclosure.

(a) BEach person shall file a certifi-
cation, and a disclosure form, if re-
quired, with each submission that ini-
tiates agency consideration of such
person for:

(1) Award of a Federal contract,
grant, or cooperative agreement ex-
ceeding $100,000; or

(2) An award of a Federal loan or a
commitment providing for the United
States to insure or guarantee a loan
exceeding $150,000.

(b) Each person shall file a certifi-
cation, and a disclosure form, if re-
quired, upon receipt by such person of:

(1) A Federal contract, grant, or co-
operative agreement exceeding $100,000;
or

(2) A Federal loan or a commitment
providing for the United States to in-
sure or guarantee a loan exceeding
$150,000,

Unless such person previously filed a
certification, and a disclosure form, if

114



Office of the Secretary of Defense

required, under paragraph (a) of this
section.

(c) Each person shall file a disclosure
form at the end of each calendar quar-
ter in which there occurs any event
that requires disclosure or that materi-
ally affects the accuracy of the infor-
mation contained in any disclosure
form previously filed by such person
under paragraphs (a) or (b) of this sec-
tion. An event that materially affects
the accuracy of the information re-
ported includes:

(1) A cumulative increase of $25,000 or
more in the amount paid or expected to
be paid for influencing or attempting
to influence a covered Federal action;
or

(2) A change in the person(s) or indi-
vidual(s) influencing or attempting to
influence a covered Federal action; or,

(3) A change in the officer(s), em-
ployee(s), or Member(s) contacted to
influence or attempt to influence a
covered Federal action.

(d) Any person who requests or re-
ceives from a person referred to in
paragraphs (a) or (b) of this section:

(1) A subcontract exceeding $100,000
at any tier under a Federal contract;

(2) A subgrant, contract, or sub-
contract exceeding $100,000 at any tier
under a Federal grant;

(3) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
loan exceeding $150,000; or,

(4) A contract or subcontract exceed-
ing $100,000 at any tier under a Federal
cooperative agreement,

Shall file a certification, and a disclo-
sure form, if required, to the next tier
above.

(e) All disclosure forms, but not cer-
tifications, shall be forwarded from
tier to tier until received by the person
referred to in paragraphs (a) or (b) of
this section. That person shall forward
all disclosure forms to the agency.

(f) Any certification or disclosure
form filed under paragraph (e) of this
section shall be treated as a material
representation of fact upon which all
receiving tiers shall rely. All liability
arising from an erroneous representa-
tion shall be borne solely by the tier
filing that representation and shall not
be shared by any tier to which the er-
roneous representation is forwarded.
Submitting an erroneous certification

§28.200

or disclosure constitutes a failure to
file the required certification or disclo-
sure, respectively. If a person fails to
file a required certification or disclo-
sure, the United States may pursue all
available remedies, including those au-
thorized by section 1352, title 31, U.S.
Code.

(g) For awards and commitments in
process prior to December 23, 1989, but
not made before that date, certifi-
cations shall be required at award or
commitment, covering activities oc-
curring between December 23, 1989, and
the date of award or commitment.
However, for awards and commitments
in process prior to the December 23,
1989 effective date of these provisions,
but not made before December 23, 1989,
disclosure forms shall not be required
at time of award or commitment but
shall be filed within 30 days.

(h) No reporting is required for an ac-
tivity paid for with appropriated funds
if that activity is allowable under ei-
ther subpart B or C.

Subpart B—Activities by Own
Employees

§28.200 Agency and legislative liaison.

(a) The prohibition on the use of ap-
propriated funds, in §28.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
if the payment is for agency and legis-
lative liaison activities not directly re-
lated to a covered Federal action.

(b) For purposes of paragraph (a) of
this section, providing any information
specifically requested by an agency or
Congress is allowable at any time.

(c) For purposes of paragraph (a) of
this section, the following agency and
legislative liaison activities are allow-
able at any time only where they are
not related to a specific solicitation for
any covered Federal action:

(1) Discussing with an agency (in-
cluding individual demonstrations) the
qualities and characteristics of the per-
son’s products or services, conditions
or terms of sale, and service capabili-
ties; and,

(2) Technical discussions and other
activities regarding the application or
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adaptation of the person’s products or
services for an agency’s use.

(d) For purposes of paragraph (a) of
this section, the following agencies and
legislative liaison activities are allow-
able only where they are prior to for-
mal solicitation of any covered Federal
action:

(1) Providing any information not
specifically requested but necessary for
an agency to make an informed deci-
sion about initiation of a covered Fed-
eral action;

(2) Technical discussions regarding
the preparation of an unsolicited pro-
posal prior to its official submission;
and,

(3) Capability presentations by per-
sons seeking awards from an agency
pursuant to the provisions of the Small
Business Act, as amended by Public
Law 95507 and other subsequent
amendments.

(e) Only those activities expressly au-
thorized by this section are allowable
under this section.

[656 FR 6737 and 6752, Feb. 26, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§28.205 Professional
services.

(a) The prohibition on the use of ap-
propriated funds, in §28.100 (a), does
not apply in the case of a payment of
reasonable compensation made to an
officer or employee of a person request-
ing or receiving a Federal contract,
grant, loan, or cooperative agreement
or an extension, continuation, renewal,
amendment, or modification of a Fed-
eral contract, grant, loan, or coopera-
tive agreement if payment is for pro-
fessional or technical services rendered
directly in the preparation, submis-
sion, or negotiation of any bid, pro-
posal, or application for that Federal
contract, grant, loan, or cooperative
agreement or for meeting requirements
imposed by or pursuant to law as a
condition for receiving that Federal
contract, grant, loan, or cooperative
agreement.

(b) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services’ shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-

and technical

32 CFR Ch. I (7-1-11 Edition)

ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of
his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional 1legal services.
Similarly, communications with the
intent to influence made by an engi-
neer providing an engineering analysis
prior to the preparation or submission
of a bid or proposal are not allowable
under this section since the engineer is
providing technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(¢) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(d) Only those services expressly au-
thorized by this section are allowable
under this section.

[65 FR 6737 and 6752, Feb. 26, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§28.210 Reporting.

No reporting is required with respect
to payments of reasonable compensa-
tion made to regularly employed offi-
cers or employees of a person.
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Subpart C—Activities by Other
Than Own Employees

§28.300 Professional
services.

(a) The prohibition on the use of ap-
propriated funds, in §28.100 (a), does
not apply in the case of any reasonable
payment to a person, other than an of-
ficer or employee of a person request-
ing or receiving a covered Federal ac-
tion, if the payment is for professional
or technical services rendered directly
in the preparation, submission, or ne-
gotiation of any bid, proposal, or appli-
cation for that Federal contract, grant,
loan, or cooperative agreement or for
meeting requirements imposed by or
pursuant to law as a condition for re-
ceiving that Federal contract, grant,
loan, or cooperative agreement.

(b) The reporting requirments in
§28.110 (a) and (b) regarding filing a dis-
closure form by each person, if re-
quired, shall not apply with respect to
professional or technical services ren-
dered directly in the preparation, sub-
mission, or negotiation of any commit-
ment providing for the United States
to insure or guarantee a loan.

(c) For purposes of paragraph (a) of
this section, ‘‘professional and tech-
nical services’ shall be limited to ad-
vice and analysis directly applying any
professional or technical discipline.
For example, drafting of a legal docu-
ment accompanying a bid or proposal
by a lawyer is allowable. Similarly,
technical advice provided by an engi-
neer on the performance or operational
capability of a piece of equipment ren-
dered directly in the negotiation of a
contract is allowable. However, com-
munications with the intent to influ-
ence made by a professional (such as a
licensed lawyer) or a technical person
(such as a licensed accountant) are not
allowable under this section unless
they provide advice and analysis di-
rectly applying their professional or
technical expertise and unless the ad-
vice or analysis is rendered directly
and solely in the preparation, submis-
sion or negotiation of a covered Fed-
eral action. Thus, for example, commu-
nications with the intent to influence
made by a lawyer that do not provide
legal advice or analysis directly and
solely related to the legal aspects of

and technical
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his or her client’s proposal, but gen-
erally advocate one proposal over an-
other are not allowable under this sec-
tion because the lawyer is not pro-
viding professional 1legal services.
Similarly, communications with the
intent to influence made by an engi-
neer providing an engineering analysis
prior to the preparation or submission
of a bid or proposal are not allowable
under this section since the engineer is
providing technical services but not di-
rectly in the preparation, submission
or negotiation of a covered Federal ac-
tion.

(d) Requirements imposed by or pur-
suant to law as a condition for receiv-
ing a covered Federal award include
those required by law or regulation, or
reasonably expected to be required by
law or regulation, and any other re-
quirements in the actual award docu-
ments.

(e) Persons other than officers or em-
ployees of a person requesting or re-
ceiving a covered Federal action in-
clude consultants and trade associa-
tions.

(f) Only those services expressly au-
thorized by this section are allowable
under this section.

[66 FR 6737 and 6752, Feb. 26, 1990. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

Subpart D—Penalties and
Enforcement

§28.400 Penalties.

(a) Any person who makes an expend-
iture prohibited herein shall be subject
to a civil penalty of not less than
$10,000 and not more than $100,000 for
each such expenditure.

(b) Any person who fails to file or
amend the disclosure form (see Appen-
dix B) to be filed or amended if re-
quired herein, shall be subject to a civil
penalty of not less than $10,000 and not
more than $100,000 for each such fail-
ure.

(c) A filing or amended filing on or
after the date on which an administra-
tive action for the imposition of a civil
penalty is commenced does not prevent
the imposition of such civil penalty for
a failure occurring before that date. An
administrative action is commenced
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with respect to a failure when an inves-
tigating official determines in writing
to commence an investigation of an al-
legation of such failure.

(d) In determining whether to impose
a civil penalty, and the amount of any
such penalty, by reason of a violation
by any person, the agency shall con-
sider the nature, circumstances, ex-
tent, and gravity of the violation, the
effect on the ability of such person to
continue in business, any prior viola-
tions by such person, the degree of cul-
pability of such person, the ability of
the person to pay the penalty, and such
other matters as may be appropriate.

(e) First offenders under paragraphs
(a) or (b) of this section shall be subject
to a civil penalty of $10,000, absent ag-
gravating circumstances. Second and
subsequent offenses by persons shall be
subject to an appropriate civil penalty
between $10,000 and $100,000, as deter-
mined by the agency head or his or her
designee.

(f) An imposition of a civil penalty
under this section does not prevent the
United States from seeking any other
remedy that may apply to the same
conduct that is the basis for the impo-
sition of such civil penalty.

§28.405 Penalty procedures.

Agencies shall impose and collect
civil penalties pursuant to the provi-
sions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. sections 3803
(except subsection (c)), 3804, 3805, 3806,
3807, 3808, and 3812, insofar as these pro-
visions are not inconsistent with the
requirements herein.

§28.410 Enforcement.

The head of each agency shall take
such actions as are necessary to ensure
that the provisions herein are vigor-
ously implemented and enforced in
that agency.

Subpart E—Exemptions

§28.500 Secretary of Defense.

(a) Ezxemption authority. The Sec-
retary of Defense may exempt, on a
case-by-case basis, a covered Federal
action from the prohibition whenever
the Secretary determines, in writing,
that such an exemption is in the na-
tional interest. The Secretary shall
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transmit a copy of each such written
exemption to Congress immediately
after making such a determination.

(b) Policy. It is the policy of the De-
partment of Defense that exemptions
under paragraph (a) of this section
shall be requested only rarely and in
exceptional circumstances.

(c) Procedures. Each DoD Component
that awards or administers Federal
grants, Federal cooperative agree-
ments, or Federal loans subject to this
part shall establish procedures where-
by:

(1) A grants officer wishing to re-
quest an exemption for a grant, cooper-
ative agreement, or loan shall transmit
such request through appropriate chan-
nels to: Director for Research,
ODDR&E(R), 3080 Defense Pentagon,
Washington, DC. 20301-3080.

(2) Bach such request shall explain
why an exemption is in the national in-
terest, a justification that must be
transmitted to Congress for each ex-
emption that is approved.

[63 FR 12188, Mar. 12, 1998]

Subpart F—Agency Reports

§28.600 Semi-annual compilation.

(a) The head of each agency shall col-
lect and compile the disclosure reports
(see appendix B) and, on May 31 and
November 30 of each year, submit to
the Secretary of the Senate and the
Clerk of the House of Representatives a
report containing a compilation of the
information contained in the disclo-
sure reports received during the six-
month period ending on March 31 or
September 30, respectively, of that
year.

(b) The report, including the com-
pilation, shall be available for public
inspection 30 days after receipt of the
report by the Secretary and the Clerk.

(c) Information that involves intel-
ligence matters shall be reported only
to the Select Committee on Intel-
ligence of the Senate, the Permanent
Select Committee on Intelligence of
the House of Representatives, and the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
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agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(d) Information that is classified
under Executive Order 12356 or any suc-
cessor order shall be reported only to
the Committee on Foreign Relations of
the Senate and the Committee on For-
eign Affairs of the House of Represent-
atives or the Committees on Armed
Services of the Senate and the House of
Representatives (whichever such com-
mittees have jurisdiction of matters
involving such information) and to the
Committees on Appropriations of the
Senate and the House of Representa-
tives in accordance with procedures
agreed to by such committees. Such in-
formation shall not be available for
public inspection.

(e) The first semi-annual compilation
shall be submitted on May 31, 1990, and
shall contain a compilation of the dis-
closure reports received from Decem-
ber 23, 1989 to March 31, 1990.

(f) Major agencies, designated by the
Office of Management and Budget
(OMB), are required to provide ma-
chine-readable compilations to the
Secretary of the Senate and the Clerk
of the House of Representatives no
later than with the compilations due
on May 31, 1991. OMB shall provide de-
tailed specifications in a memorandum
to these agencies.

(g) Non-major agencies are requested
to provide machine-readable compila-
tions to the Secretary of the Senate
and the Clerk of the House of Rep-
resentatives.

(h) Agencies shall keep the originals
of all disclosure reports in the official
files of the agency.

§28.605 Inspector General report.

(a) The Inspector General, or other
official as specified in paragraph (b) of
this section, of each agency shall pre-
pare and submit to Congress each year,
commencing with submission of the
President’s Budget in 1991, an evalua-
tion of the compliance of that agency
with, and the effectiveness of, the re-
quirements herein. The evaluation may
include any recommended changes that
may be necessary to strengthen or im-
prove the requirements.

(b) In the case of an agency that does
not have an Inspector General, the

Pt. 28, App. A

agency official comparable to an In-
spector General shall prepare and sub-
mit the annual report, or, if there is no
such comparable official, the head of
the agency shall prepare and submit
the annual report.

(¢c) The annual report shall be sub-
mitted at the same time the agency
submits its annual budget justifica-
tions to Congress.

(d) The annual report shall include
the following: All alleged violations re-
lating to the agency’s covered Federal
actions during the year covered by the
report, the actions taken by the head
of the agency in the year covered by
the report with respect to those alleged
violations and alleged violations in
previous years, and the amounts of
civil penalties imposed by the agency
in the year covered by the report.

APPENDIX A TO PART 28—CERTIFICATION
REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and
Cooperative Agreements

The undersigned certifies, to the best of his
or her knowledge and belief, that:

(1) No Federal appropriated funds have
been paid or will be paid, by or on behalf of
the undersigned, to any person for influ-
encing or attempting to influence an officer
or employee of an agency, a Member of Con-
gress, an officer or employee of Congress, or
an employee of a Member of Congress in con-
nection with the awarding of any Federal
contract, the making of any Federal grant,
the making of any Federal loan, the entering
into of any cooperative agreement, and the
extension, continuation, renewal, amend-
ment, or modification of any Federal con-
tract, grant, loan, or cooperative agreement.

(2) If any funds other than Federal appro-
priated funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete
and submit Standard Form-LLL, ‘‘Disclosure
Form to Report Lobbying,” in accordance
with its instructions.

(3) The undersigned shall require that the
language of this certification be included in
the award documents for all subawards at all
tiers (including subcontracts, subgrants, and
contracts under grants, loans, and coopera-
tive agreements) and that all subrecipients
shall certify and disclose accordingly.

This certification is a material representa-
tion of fact upon which reliance was placed
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when this transaction was made or entered
into. Submission of this certification is a
prerequisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required certification shall be subject to a
civil penalty of not less than $10,000 and not
more than $100,000 for each such failure.

Statement for Loan Guarantees and Loan
Insurance

The undersigned states, to the best of his
or her knowledge and belief, that:

If any funds have been paid or will be paid
to any person for influencing or attempting
to influence an officer or employee of any
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agency, a Member of Congress, an officer or
employee of Congress, or an employee of a
Member of Congress in connection with this
commitment providing for the United States
to insure or guarantee a loan, the under-
signed shall complete and submit Standard
Form-LLL, ‘“‘Disclosure Form to Report Lob-
bying,” in accordance with its instructions.

Submission of this statement is a pre-
requisite for making or entering into this
transaction imposed by section 1352, title 31,
U.S. Code. Any person who fails to file the
required statement shall be subject to a civil
penalty of not less than $10,000 and not more
than $100,000 for each such failure.
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APPENDIX B TO PART 28—DISCLOSURE FORM TO REPORT LOBBYING

DISCLOSURE OF LOBBYING ACTIVITIES

Approved by OMB
0348-0046

Complete this form to disclose lobbying activities pursuant to 31 U.S.C. 1352

(See reverse for public burden disclosure.)

1. Type of Federal Action: 2. Status of Federal Action: 3. Report Type:
D a. contract [:] a. bid/offer/application a. initial filing
b. grant b. initial award b. material change
(Cj I(::aonperatlve agreement . post-award For Material Change Only:
e. loan guarantee year ______ quarter __
f. loan insurance date of last report
4. Name and Address of Reporting Entity: 5. If Reporting Entity in No. 4 is Subawardee, Enter Name
O Prime O Subawardee and Address of Prime:
Tier , if known:
Congressional District, if known: Congressional District, if known:
6. Federal Department/Agency: 7. Federal Program Name/Description:
CFDA Number, if applicable:
8. Federal Action Number, if known: 9. Award Amount, if known:
$
10. a. Name and Address of Lobbying Entity b. Individuals Performing Services (including address if
(f individual, last name, first name, M) different from No. 103§
(last name, first name, MI):
(attach Continuation Sheet(s) SF-LLL-A,_if necessary)
11. Amount of Payment (check all that apply): 13. Type of Payment (check all that apply):
$ O actual O planned O a. retainer
O b. one-time fee
12. Form of Payment (check all that apply}): O c. commission
O a. cash a d Zo;\ting;m fee
O b. in-kind; specify: nature g :' ofh::especify:
value
14. Brief Description of Services Performed or to be Performed and Date(s) of Service, including officer(s), employee(s),
or Member(s) contacted. for Payment Indicated in Item 11:
{attach Continuation Sheet(s) SF-LLL-A, if necessary)
15. Continuation Sheet(s) SF-LLL-A attached: 0O Yes 0 No
16. information requested through this form is authorized by title 31 U.S.C. .
section 1352. This disclosure of lobbying activities is a material i Sig
of fact upon which reliance was placed by the tier above when this .
transaction was made or entered into. This ditclosure is required pursuant to Print Name:
31 US.C. 1352, This information will be reported to the Congress semi- .
annually and will be avaitable for public inspection. Any person who fails to Title:
file the required disclosure shall be subject to a civil penalty of ot less than L
$10,000 and not more than $100,000 for each such failure. Telep No.: Date:

| Authorized for Local Reproduction
{ Standard Form - UL

1
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INSTRUCTIONS FOR COMPLETION OF SF-LLL, DISCLOSURE OF LOBBYING ACTIVITIES

This disclosure form shall be completed by the reporting entity, whether subawardee or prime Federal recipient, at the
initiation or receipt of a covered Federal action, or a material change to a previous filing, pursuant to title 31 U.S.C.
section 1352. The filing of a form is required for each payment or ag to make pay to any lobbying entity for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or

ployee of , or an empl of a Member of Cong; in connection with a covered Federal action. Use the
SF-LLL-A Continuation Sheet for additional information if the space on the form is inadequate. Complete all items that
apply for both the initial filing and material change report. Refer to the impl ing guidance published by the Office of
Management and Budget for additional information.

1. Identify the type of d Federal action for which lobbying activity is and/or has been secured to influence the
outcome of a covered Federal action.

~

. Identify the status of the covered Federal action.

3. Identify the appropriate classification of this report. If this is a followup report caused by a material change to the
information previously reported, enter the year and quarter in which the change occurred. Enter the date of the last
previously submitted report by this reporting entity for this covered Federal action.

4. Enter the full name, address, city, state and zip code of the reporting entity. Include Congressional District, if
known. Check the appropriate classification of the reporting entity that designates if it is, or expects to be, a prime
or subaward recipient. Identify the tier of the subawardee, e.g., the first subawardee of the prime is the 1st tier.
Subawards include but are not limited to subcontracts, subgrants and contract awards under grants.

5. If the organization filing the report in item 4 checks "Subawardee", then enter the full name, address, city, state and
zip code of the prime Federal recipient. Include Congressional District, if known.

6. Enter the name of the Federal agency making the award or loan commitment. Include at least one organizational
level below agency name, if known. For example, Department of Transportation, United States Coast Guard.

7. Enter the Federal program name or description for the covered Federal action (item 1). If known, enter the full
Catalog of Federal Domestic Assistance (CFDA) number for grants, cooperative agreements, loans, and loan
commitments.

v PN

8. Enter the most appropriate Federal id g number for the Federal action identified in item 1-(e.g.,
Request for Proposal (RFP) number; Invitation for Bid (IFB) number; grant announcement number; the contract,
grant, or loan award number; the application/proposal control number assigned by the Federal agency). Include
prefixes, e.g., "RFP-DE-90-001."

o

. For a covered Federal action where there has been an award or loan commitment by the Federal agency, enter the
Federal amount of the award/loan commitment for the prime entity identified in item 4 or 5.

10. (a)Enter the full name, address, city, state and zip code of the lobbying entity engaged by the reporting entity
identified in item 4 to influence the covered Federal action.

(b)Enter the full names of the individual(s) performing services, and include full address if different from 10 (a).
Enter Last Name, First Name, and Middle Initial (MI).

11. Enter the amount of compensation paid or reasonably expected to be paid by the reporting entity (item 4) to the
lobbying entity (item 10). Indicate whether the payment has been made (actual) or will be made (planned). Check

all boxes that apply. If this is a material change report, enter the ¢ of pay made or pl
to be made.

12. Check the appropriate box(es). Check all boxes that apply. If payment is made through an in-kind contribution,
specify the nature and value of the in-kind payment.

13. Check the appropriate box(es). Check all boxes that apply. If other, specify nature.

14. Provide a specific and detailed description of the services that the lobbyist has performed, or will be expected to
perform, and the date(s) of any services rendered. Include all preparatory and related activity, not just time spent in
actual contact with Federal officials. Identify the Federal official(s) or employee(s) contacted or the officer(s),
employee(s), or Member(s) of Congress that were contacted.

15. Check whether or not a SF-LLL-A Continuation Sheet(s) is hed.
16. The certifying official shall sign and date the form, print hisher name, title, and telephone number.

Public reporting burden for this collection of inf jon is esti d to average 30 per resp including time for ing
instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of
inf ion. Send c ding the burden estimate or any other aspect of this collecti infa ion, includi estions

for reducing this burden, to the Office of Management and Budget, Paperwork Reduction Project (0348-0046), Washington, D.C. 20503.
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and con-

Subpart A—General

§32.1 Purpose.

(a) General. This part implements
OMB Circular A-110! and establishes
uniform administrative requirements
for awards and subawards to institu-
tions of higher education, hospitals,
and other non-governmental, non-prof-
it organizations.

(b) Relationship to other parts. This
part is an integral part of the DoD
Grant and Agreement Regulations
(DoDGARs), which comprise this sub-
chapter of the Code of Federal Regula-
tions. This part includes references to
other parts of the DoDGARs that im-
plement Governmentwide guidance and
provide uniform internal policies and
procedures for DoD Components that
make or administer awards. Although
parts 21 and 22 of this subchapter do
not impose any direct requirements on
recipients, and recipients therefore are
not required to be familiar with those
parts, the information in those parts

1For copies of the Circular, contact the Of-

fice of Management and Budget, EOP Publi-
cations, 725 17th St. NW, New Executive Of-
fice Building, Washington, DC 20503.
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concerning internal policies and proce-
dures should be helpful to recipients of
DoD awards.

(c) Prime awards. DoD Components
shall apply the provisions of this part
to awards to recipients that are insti-
tutions of higher education, hospitals,
and other non-profit organizations.
DoD Components shall not impose ad-
ditional or inconsistent requirements,
except as provided in §§32.4 and 32.14,
or unless specifically required by Fed-
eral statute or executive order.

(d) Subawards. Any legal entity that
receives an award from a DoD Compo-
nent shall apply the provisions of this
part to subawards with institutions of
higher education, hospitals, and other
non-profit organizations. Thus, a gov-
ernmental or for-profit organization,
whose prime award from a DoD Compo-
nent is subject to 32 CFR part 33 or
part 34, respectively, applies this part
to subawards with institutions of high-
er education, hospitals, or other non-
profit organizations. It should be noted
that subawards are for the performance
of substantive work under awards, and
are distinct from contracts for pro-
curing goods and services. It should be
further noted that non-profit organiza-
tions that implement Federal programs
for the States are also subject to State
requirements.

§32.2 Definitions.

The following are definitions of
terms used in this part. Grants officers
are cautioned that terms may be de-
fined differently in this part than they
are in other parts of the DoD Grant and
Agreement Regulations, because this
part implements OMB Circular A-110
and uses definitions as stated in that
Circular. In such cases, the definition
given in this section applies to the
term as it is used in this part, and the
definition given in other parts applies
to the term as it is used in those parts.
For example, ‘‘suspension’ is defined
in this section to mean temporary
withdrawal of Federal sponsorship
under an award, but is defined in the
part of the DoD Grant and Agreement
Regulations on nonprocurement sus-
pension and debarment (2 CFR part
1125, which implements OMB guidance
at 2 CFR part 180) to be an action
taken to exclude a person from partici-

§32.2

pating in a grant, cooperative agree-
ment, or other covered transaction (see
definition at 2 CFR 180.1015).

Accrued expenditures. The charges in-
curred by the recipient during a given
period requiring the provision of funds
for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subrecipients, and other
payees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required.

Accrued income. The sum of:

(1) Earnings during a given period
from:

(i) Services performed by the recipi-
ent; and

(ii) Goods and other tangible prop-
erty delivered to purchasers.

(2) Amounts becoming owed to the
recipient for which no current services
or performance is required by the re-
cipient.

Acquisition cost of equipment. The net
invoice price of the equipment, includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
acquired. Other charges, such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the recipient’s regular
accounting practices.

Advance. A payment made by Treas-
ury check or other appropriate pay-
ment mechanism to a recipient upon
its request either before outlays are
made by the recipient or through the
use of predetermined payment sched-
ules.

Award. Financial assistance that pro-
vides support or stimulation to accom-
plish a public purpose. Awards include
grants and other agreements in the
form of money or property in lieu of
money, by the Federal Government to
an eligible recipient. The term does not
include: Technical assistance, which
provides services instead of money;
other assistance in the form of loans,
loan guarantees, interest subsidies, or
insurance; direct payments of any kind
to individuals; and, contracts which
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are required to be entered into and ad-
ministered under procurement laws
and regulations.

Cash contributions. The recipient’s
cash outlay, including the outlay of
money contributed to the recipient by
third parties.

Closeout. The process by which the
grants officer administering an award
made by a DoD Component determines
that all applicable administrative ac-
tions and all required work of the
award have been completed by the re-
cipient and DoD Component.

Contract. A procurement contract
under an award or subaward, and a pro-
curement subcontract under a recipi-
ent’s or subrecipient’s contract.

Cost sharing or matching. That portion
of project or program costs not borne
by the Federal Government.

Date of completion. The date on which
all work under an award is completed
or the date on the award document, or
any supplement or amendment thereto,
on which Federal sponsorship ends.

Disallowed costs. Those charges to an
award that the grants officer admin-
istering an award made by a DoD Com-
ponent determines to be unallowable,
in accordance with the applicable Fed-
eral cost principles or other terms and
conditions contained in the award.

DoD Component. A Military Depart-
ment, Defense Agency, DoD field activ-
ity, or organization within the Office of
the Secretary of Defense that provides
or administers an award to a recipient.

Equipment. Tangible nonexpendable
personal property including exempt
property charged directly to the award
having a useful life of more than one
year and an acquisition cost of $5,000 or
more per unit. However, consistent
with recipient policy, lower limits may
be established.

Ezxcess property. Property under the
control of any DoD Component that, as
determined by the head thereof, is no
longer required for its needs or the dis-
charge of its responsibilities.

Exempt property. Tangible personal
property acquired in whole or in part
with Federal funds, where the DoD
Component has statutory authority to
vest title in the recipient without fur-
ther obligation to the Federal Govern-
ment. An example of exempt property
authority is contained in the Federal
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Grant and Cooperative Agreement Act
(31 U.S.C. 6306), for property acquired
under an award to conduct basic or ap-
plied research by a non-profit institu-
tion of higher education or non-profit
organization whose principal purpose is
conducting scientific research.

Federal funds authorized. The total
amount of Federal funds obligated by a
DoD Component for use by the recipi-
ent. This amount may include any au-
thorized carryover of unobligated funds
from prior funding periods when per-
mitted by agency regulations or agen-
cy implementing instructions.

Federal share (of real property, equip-
ment, or supplies). That percentage of
the property’s acquisition costs and
any improvement expenditures paid
with Federal funds.

Funding period. The period of time
when Federal funding is available for
obligation by the recipient.

Intangible property and debt instru-
ments. Property that includes, but is
not limited to, trademarks, copyrights,
patents and patent applications and
such property as loans, notes and other
debt instruments, lease agreements,
stock and other instruments of prop-
erty ownership, whether considered
tangible or intangible.

Obligations. The amounts of orders
placed, contracts and grants awarded,
services received and similar trans-
actions during a given period that re-
quire payment by the recipient during
the same or a future period.

Outlays or expenditures. Charges made
to the project or program. They may be
reported on a cash or accrual basis. For
reports prepared on a cash basis, out-
lays are the sum of cash disbursements
for direct charges for goods and serv-
ices, the amount of indirect expense
charged, the value of third party in-
kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
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other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property. Property of any
kind except real property. It may be
tangible, having physical existence, or
intangible, having no physical exist-
ence, such as copyrights, patents, or
securities.

Prior approval. Written approval by
an authorized official evidencing prior
consent.

Program income. Gross income earned
by the recipient that is directly gen-
erated by a supported activity or
earned as a result of the award (see ex-
clusions in §32.24(e) and (h)). Program
income includes, but is not limited to,
income from fees for services per-
formed, the use or rental of real or per-
sonal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest
earned on advances of Federal funds is
not program income. Except as other-
wise provided in program regulations
or the terms and conditions of the
award, program income does not in-
clude the receipt of principal on loans,
rebates, credits, discounts, etc., or in-
terest earned on any of them.

Project costs. All allowable costs, as
set forth in the applicable Federal cost
principles, incurred by a recipient and
the value of the contributions made by
third parties in accomplishing the ob-
jectives of the award during the project
period.

Project period. The period established
in the award document during which
Federal sponsorship begins and ends.

Property. Real property and personal
property (equipment, supplies, intan-
gible property and debt instruments),
unless stated otherwise.

Real property. Land, including land
improvements, structures and appur-
tenances thereto, but excluding mov-
able machinery and equipment.

Recipient. An organization receiving
financial assistance directly from DoD
Components to carry out a project or
program. The term includes public and
private institutions of higher edu-
cation, public and private hospitals,

§32.2

and other quasi-public and private non-
profit organizations such as, but not
limited to, community action agencies,
research institutes, educational asso-
ciations, and health centers. The term
also includes consortia comprised of
any combination of universities, other
nonprofit organizations, governmental
organizations, for-profit organizations,
and other entities, to the extent that
the consortia are legally incorporated
as nonprofit organizations. The term
does not include Government-owned
contractor-operated facilities or re-
search centers providing continued
support for mission-oriented, large-
scale programs that are Government-
owned or controlled, or are designated
as federally-funded research and devel-
opment centers.

Research and development. All re-
search activities, both basic and ap-
plied, and all development activities
that are supported at universities, col-
leges, and other non-profit institu-
tions. Research is defined as a system-
atic study directed toward fuller sci-
entific knowledge or understanding of
the subject studied. Development is the
systematic use of knowledge and un-
derstanding gained from research di-
rected toward the production of useful
materials, devices, systems, or meth-
ods, including design and development
of prototypes and processes. The term
research also includes activities in-
volving the training of individuals in
research techniques where such activi-
ties utilize the same facilities as other
research and development activities
and where such activities are not in-
cluded in the instruction function.

Small award. An award not exceeding
the simplified acquisition threshold
fixed at 41 U.S.C. 403(11) (currently
$100,000).

Subaward. An award of financial as-
sistance in the form of money, or prop-
erty in lieu of money, made under an
award by a recipient to an eligible sub-
recipient or by a subrecipient to a
lower tier subrecipient. The term in-
cludes financial assistance when pro-
vided by any legal agreement, even if
the agreement is called a contract, but
does not include procurement of goods
and services nor does it include any
form of assistance which is excluded
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from the definition of “‘award’ in this
section.

Subrecipient. The 1legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided.

Supplies. All personal property ex-
cluding equipment, intangible prop-
erty, and debt instruments as defined
in this section, and inventions of a con-
tractor conceived or first actually re-
duced to practice in the performance of
work under a funding agreement
(‘‘subject inventions’), as defined in 37
CFR part 401, ‘“‘Rights to Inventions
Made by Nonprofit Organizations and
Small Business Firms Under Govern-
ment Grants, Contracts, and Coopera-
tive Agreements.”

Suspension. An action by a DoD Com-
ponent that temporarily withdraws
Federal sponsorship under an award,
pending corrective action by the recipi-
ent or pending a decision to terminate
the award by the DoD Component. Sus-
pension of an award is a separate ac-
tion from suspension of a participant
under 2 CFR part 1125.

Termination. The cancellation of an
award, in whole or in part, at any time
prior to the date of completion.

Third party in-kind contributions. The
value of non-cash contributions pro-
vided by non-Federal third parties.
Third party in-kind contributions may
be in the form of real property, equip-
ment, supplies, and the value of goods
and services directly benefiting and
specifically identifiable to the project
or program.

Unliquidated obligations. The amount
of obligations incurred by the recipi-
ent:

(1) That have not been paid, if finan-
cial reports are prepared on a cash
basis.

(2) For which an outlay has not been
recorded, if reports are prepared on an
accrued expenditure basis.

Unobligated balance. The portion of
the funds authorized by a DoD Compo-
nent that has not been obligated by the
recipient and is determined by deduct-
ing the cumulative obligations from
the cumulative funds authorized.

Unrecovered indirect cost. The dif-
ference between the amount awarded
and the amount which could have been
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awarded under the recipient’s approved
negotiated indirect cost rate.

Working capital advance. A procedure
whereby funds are advanced to the re-
cipient to cover its estimated disburse-
ment needs for a given initial period.

[63 FR 12188, Mar. 12, 1998, as amended at 70
FR 49477, Aug. 23, 2005; 72 FR 34998, June 26,
2007]

§32.3 Effect on other issuances.

For awards subject to this part, all
administrative requirements of codi-
fied program regulations, program
manuals, handbooks and other non-
regulatory materials which are incon-
sistent with the requirements of this
part shall be superseded, except to the
extent they are required by statute, or
authorized in accordance with the devi-
ations provision in §32.4.

§32.4 Deviations.

(a) Individual deviations. Individual
deviations affecting only one award
may be approved by DoD Components
in accordance with procedures stated
in 32 CFR 21.335(a) and 21.340.

(b) Small awards. DoD Components
may apply less restrictive require-
ments than the provisions of this part
when awarding small awards, except
for those requirements which are stat-
utory.

(¢c) Other class deviations. (1) For
classes of awards other than small
awards, the Director of Defense Re-
search and Engineering (DDR&E), or
his or her designee, may grant excep-
tions from the requirements of this
part:

(i) With the written concurrence of
the Office of the Management and
Budget (OMB). The DDR&E, or his or
her designee, shall provide written no-
tification to OMB of the Department of
Defense’s intention to grant a class de-
viation; and

(ii) When exceptions are not prohib-
ited by statute.

(2) DoD Components shall request ap-
proval for such deviations in accord-
ance with 32 CFR 21.335(b) and 21.340.
However, in the interest of maximum
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uniformity, exceptions from the re-
quirements of this part shall be per-
mitted only in unusual circumstances.

[63 FR 12188, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003]

§32.5 Subawards.

Unless sections of this part specifi-
cally exclude subrecipients from cov-
erage, the provisions of this part shall
be applied to subrecipients performing
work under awards if such subrecipi-
ents are institutions of higher edu-
cation, hospitals or other non-profit or-
ganizations. State and local govern-
ment subrecipients are subject to the
provisions of 32 CFR part 33. Subrecipi-
ents that are for-profit organizations
are subject to 32 CFR part 34.

Subpart B—Pre-Award
Requirements

§32.10 Purpose.

Sections 32.11 through 32.17 prescribe
application forms and instructions and
other pre-award matters.

§32.11 Pre-award policies.

(a) Use of grants, cooperative agree-
ments, and contracts. (1) OMB Circular
A-110 states that:

(i) In each instance, the Federal
awarding agency shall decide on the
appropriate award instrument (.e.,
grant, cooperative agreement, or con-
tract).

(ii) The Federal Grant and Coopera-
tive Agreement Act (31 U.S.C. 6301-
6308) governs the use of grants, cooper-
ative agreements, and contracts. Under
that Act:

(A) A grant or cooperative agreement
shall be used only when the principal
purpose of a transaction is to accom-
plish a public purpose of support or
stimulation authorized by Federal
statute.

(B) Contracts shall be used when the
principal purpose is acquisition of
property or services for the direct ben-
efit or use of the Federal Government.

(C) The statutory criterion for choos-
ing between grants and cooperative
agreements is that for the latter,
“‘substantial involvement is expected
between the executive agency and the
State, local government, or other re-

§32.12

cipient when carrying out the activity
contemplated in the agreement.”

(2) In selecting the appropriate award
instruments, DoD Components’ grants
officers shall comply with the DoD im-
plementation of the Federal Grant and
Cooperative Agreement Act at 32 CFR
part 22, subpart B.

(b) Public notice and priority setting.
As a matter of Governmentwide policy,
Federal awarding agencies shall notify
the public of intended funding prior-
ities for programs that use discre-
tionary awards, unless funding prior-
ities are established by Federal stat-
ute. For DoD Components, compliance
with competition policies and statu-
tory requirements implemented in 32
CFR part 22, subpart C, shall constitute
compliance with this Governmentwide
policy.

[63 FR 12188, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003]

§32.12 Forms for applying for Federal
assistance.

(a) DoD Components shall comply
with the applicable report clearance re-
quirements of 5 CFR part 1320, ‘‘Con-
trolling Paperwork Burdens on the
Public,” with regard to all forms used
in place of or as a supplement to the
Standard Form 4242 (SF-424) series.

(b) Applicants shall use the SF-424
series or those forms and instructions
prescribed by DoD Components.

(c) For Federal programs covered by
E.O. 12372 (3 CFR, 1982 Comp., p. 197),
“Intergovernmental Review of Federal
Programs,” the applicant shall com-
plete the appropriate sections of the
SF-424 (Application for Federal Assist-
ance) indicating whether the applica-
tion was subject to review by the State
Single Point of Contact (SPOC). The
name and address of the SPOC for a
particular State can be obtained from
the DoD Component or the Catalog of
Federal Domestic Assistance. The

2For copies of Standard Forms listed in
this part, contact regional grants adminis-
tration offices of the Office of Naval Re-
search. Addresses for the offices are listed in
the ““DoD Directory of Contract Administra-
tion Services Components,”” DLAH 4105.4,
which can be obtained from: Defense Logis-
tics Agency, Publications Distribution Divi-
sion (DASC-WDM), 8725 John J. Kingman
Rd., Suite 0119, Fort Belvoir, VA 22060-6220.
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SPOC shall advise the applicant wheth-
er the program for which application is
made has been selected by that State
for review.

(d) DoD Components that do not use
the SF-424 form should indicate wheth-
er the application is subject to review
by the State under E.O. 12372.

§32.13 Debarment and suspension.

DoD Components and recipients shall
comply with the policy and procedural
requirements in the OMB guidance on
nonprocurement debarment and sus-
pension (2 CFR part 180), as imple-
mented by the Department of Defense
in 2 CFR part 1125. Those policies and
procedures restrict subawards and con-
tracts with certain parties that are
debarred, suspended or otherwise ex-
cluded from or ineligible for participa-
tion in Federal assistance programs or
activities.

[72 FR 34998, June 26, 2007]

§32.14 Special award conditions.

(a) DoD Components may impose ad-
ditional requirements as needed, over
and above those provided in this part,
if an applicant or recipient:

(1) Has a history of poor performance;

(2) Is not financially stable;

(3) Has a management system that
does not meet the standards prescribed
in this part;

(4) Has not conformed to the terms
and conditions of a previous award; or

(5) Is not otherwise responsible.

(b) Before imposing additional re-
quirements, DoD Components shall no-
tify the applicant or recipient in writ-
ing as to:

(1) The nature of the additional re-
quirements;

(2) The reason why the additional re-
quirements are being imposed;

(3) The nature of the corrective ac-
tion needed;

(4) The time allowed for completing
the corrective actions; and

(5) The method for requesting recon-
sideration of the additional require-
ments imposed.

(c) Any special conditions shall be
promptly removed once the conditions
that prompted them have been cor-
rected.

(d) Grants officers:
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(1) Should coordinate the imposition
and removal of special award condi-
tions with the cognizant grants admin-
istration office identified in 32 CFR
22.710.

(2) Shall include in the award file the
written notification to the recipient,
described in paragraph (b) of this sec-
tion, and the documentation required
by 32 CFR 22.410(b).

§32.15 Metric system of measurement.

The Metric Conversion Act, as
amended by the Omnibus Trade and
Competitiveness Act (15 U.S.C. 205) de-
clares that the metric system is the
preferred measurement system for U.S.
trade and commerce, and for Federal
agencies’ procurements, grants, and
other business-related activities. DoD
grants officers shall comply with re-
quirements concerning the use of the
metric system at 32 CFR 22.530.

§32.16 Resource Conservation and Re-
covery Act (RCRA).

Recipients’ procurements shall com-
ply with applicable requirements of the
Resource Conservation and Recovery
Act (RCRA), as described at §32.49.

§32.17 Certifications and representa-
tions.

(a) OMB Circular A-110 authorizes
and encourages each Federal agency,
unless prohibited by statute or codified
regulation, to allow recipients to sub-
mit certifications and representations
required by statute, executive order, or
regulation on an annual basis, if the re-
cipients have ongoing and continuing
relationships with the agency. The Cir-
cular further states that annual certifi-
cations and representations, when
used, shall be signed by responsible of-
ficials with the authority to ensure re-
cipients’ compliance with the pertinent
requirements.

(b) DoD grants officers shall comply
with the provisions concerning certifi-
cations and representations at 32 CFR
22.510. Those provisions ease burdens
on recipients to the extent possible,
given current statutory and regulatory
impediments to obtaining all certifi-
cations on an annual basis. The provi-
sions thereby also comply with the in-
tent of OMB Circular A-110, to use less
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burdensome methods for obtaining cer-
tifications and representations, as such
methods become feasible.

Subpart C—Post-Award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§32.20 Purpose of financial and pro-
gram management.

Sections 32.21 through 32.28 prescribe
standards for financial management
systems, methods for making pay-
ments and rules for: satisfying cost
sharing and matching requirements,
accounting for program income, budget
revision approvals, making audits, de-
termining allowability of cost, and es-
tablishing fund availability.

§32.21 Standards for financial man-
agement systems.

(a) DoD Components shall require re-
cipients to relate financial data to per-
formance data and develop unit cost in-
formation whenever practical. For
awards that support research, it should
be noted that it is generally not appro-
priate to develop unit cost informa-
tion.

(b) Recipients’ financial management
systems shall provide for the following.

(1) Accurate, current and complete
disclosure of the financial results of
each federally-sponsored project or
program in accordance with the report-
ing requirements set forth in §32.52. If
a DoD Component requires reporting
on an accrual basis from a recipient
that maintains its records on other
than an accrual basis, the recipient
shall not be required to establish an ac-
crual accounting system. These recipi-
ents may develop such accrual data for
its reports on the basis of an analysis
of the documentation on hand.

(2) Records that identify adequately
the source and application of funds for
federally-sponsored activities. These
records shall contain information per-
taining to Federal awards, authoriza-
tions, obligations, unobligated bal-
ances, assets, outlays, income and in-
terest.

(3) Effective control over and ac-
countability for all funds, property and
other assets. Recipients shall ade-
quately safeguard all such assets and
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assure they are used solely for author-
ized purposes.

(4) Comparison of outlays with budg-
et amounts for each award. Whenever
appropriate, financial information
should be related to performance and
unit cost data. As discussed in para-
graph (a) of this section, unit cost data
is generally not appropriate for awards
that support research.

(5) Written procedures to minimize
the time elapsing between the transfer
of funds to the recipient from the U.S.
Treasury and the issuance or redemp-
tion of checks, warrants or payments
by other means for program purposes
by the recipient. To the extent that the
provisions of the Cash Management Im-
provement Act (CMIA) (Pub. L. 101-453)
govern, payment methods of State
agencies, instrumentalities, and fiscal
agents should be consistent with CMIA
Treasury-State Agreements or the
CMIA default procedures codified at 31
CFR part 205, ‘“Withdrawal of Cash
from the Treasury for Advances under
Federal Grant and Other Programs.”

(6) Written procedures for deter-
mining the reasonableness, allocability
and allowability of costs in accordance
with the provisions of the applicable
Federal cost principles (see §32.27) and
the terms and conditions of the award.

(7) Accounting records including cost
accounting records that are supported
by source documentation.

(c) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
DoD Component, at its discretion, may
require adequate bonding and insur-
ance if the bonding and insurance re-
quirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government.

(d) The DoD Component may require
adequate fidelity bond coverage where
the recipient lacks sufficient coverage
to protect the Federal Government’s
interest.

(e) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, ‘‘Surety Companies Doing
Business with the United States.”
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§32.22 Payment.

(a) Payment methods shall minimize
the time elapsing between the transfer
of funds from the United States Treas-
ury and the issuance or redemption of
checks, warrants, or payment by other
means by the recipients. Payment
methods of State agencies or instru-
mentalities shall be consistent with
Treasury-State agreements under the
Cash Management Improvement Act
(CMIA) (31 U.S.C. 3335 and 6503) or de-
fault procedures in 31 CFR part 205.

(b) Recipients are to be paid in ad-
vance, provided they maintain or dem-
onstrate the willingness to maintain:

(1) Written procedures that minimize
the time elapsing between the transfer
of funds and disbursement by the re-
cipient; and

(2) Financial management systems
that meet the standards for fund con-
trol and accountability as established
in §32.21. Cash advances to a recipient
organization shall be limited to the
minimum amounts needed and be
timed to be in accordance with the ac-
tual, immediate cash requirements of
the recipient organization in carrying
out the purpose of the approved pro-
gram or project. The timing and
amount of cash advances shall be as
close as is administratively feasible to
the actual disbursements by the recipi-
ent organization for direct program or
project costs and the proportionate
share of any allowable indirect costs.

(c) Whenever possible, advances shall
be consolidated to cover anticipated
cash needs for all awards made by the
DoD Component to the recipient.

(1) Advance payment mechanisms in-
clude, but are not limited to, Treasury
check and electronic funds transfer.

(2) Advance payment mechanisms are
subject to 31 CFR part 205.

(3) Recipients shall be authorized to
submit requests for advances and reim-
bursements at least monthly when
electronic fund transfers are not used.

(d) Requests for Treasury check ad-
vance payment shall be submitted on
SF-270,3 ‘“Request for Advance or Re-
imbursement,” or other forms as may
be authorized by OMB. This form is not
to be used when Treasury check ad-
vance payments are made to the recipi-

3See footnote 2 to §32.12(a).
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ent automatically through the use of a
predetermined payment schedule or if
inconsistent with DoD procedures for
electronic funds transfer.

(e) Reimbursement is the preferred
method when the requirements in para-
graph (b) of this section cannot be met.
DoD Components may also use this
method on any construction agree-
ment, or if the major portion of the
construction project is accomplished
through private market financing or
Federal loans, and the Federal assist-
ance constitutes a minor portion of the
project.

(1) When the reimbursement method
is used, the responsible DoD payment
office generally makes payment within
30 calendar days after receipt of the
billing by the office designated to re-
ceive the billing, unless the billing is
improper (for further information
about timeframes for payments, see 32
CFR 22.810(c)(3)(ii)).

(2) Recipients shall be authorized to
submit requests for reimbursement at
least monthly when electronic funds
transfers are not used.

(f) If a recipient cannot meet the cri-
teria for advance payments and the
grants officer, in consultation with the
program manager, has determined that
reimbursement is not feasible because
the recipient lacks sufficient working
capital, the award may provide for cash
on a working capital advance basis.
Under this procedure, the award shall
provide for advancing cash to the re-
cipient to cover its estimated disburse-
ment needs for an initial period gen-
erally geared to the awardee’s dis-
bursing cycle. Thereafter, the award
shall provide for reimbursing the re-
cipient for its actual cash disburse-
ments. The working capital advance
method of payment shall not be used
for recipients unwilling or unable to
provide timely advances to their sub-
recipient to meet the subrecipient’s ac-
tual cash disbursements.

(g) To the extent available, recipi-
ents shall disburse funds available from
repayments to and interest earned on a
revolving fund, program income, re-
bates, refunds, contract settlements,
audit recoveries and interest earned on
such funds before requesting additional
cash payments.
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(h) Unless otherwise required by stat-
ute, grants officers shall not withhold
payments for proper charges made by
recipients at any time during the
project period unless:

(1) A recipient has failed to comply
with the project objectives, the terms
and conditions of the award, or Federal
reporting requirements; or

(2) The recipient or subrecipient is
delinquent in a debt to the United
States under OMB Circular A-129,
‘“Managing Federal Credit Programs”
(see definitions of ‘‘debt” and ‘‘delin-
quent debt,” at 32 CFR 22.105). Under
such conditions, the grants officer
may, upon reasonable notice, inform
the recipient that payments shall not
be made for obligations incurred after
a specified date until the conditions
are corrected or the indebtedness to
the Federal Government is liquidated
(also see 32 CFR 22.420(b)(2) and 22.820).

(i) Standards governing the use of
banks and other institutions as deposi-
tories of funds advanced under awards
are as follows:

(1) Except for situations described in
paragraph (i)(2) of this section, DoD
Components shall not require separate
depository accounts for funds provided
to a recipient or establish any eligi-
bility requirements for depositories for
funds provided to a recipient. However,
recipients must be able to account for
the receipt, obligation and expenditure
of funds.

(2) Advances of Federal funds shall be
deposited and maintained in insured
accounts whenever possible.

(j) Consistent with the national goal
of expanding the opportunities for
women-owned and minority-owned
business enterprises, recipients shall be
encouraged to use women-owned and
minority-owned banks (a bank which is
owned at least 50 percent by women or
minority group members).

(k) Recipients shall maintain ad-
vances of Federal funds in interest
bearing accounts, unless:

(1) The recipient receives less than
$120,000 in Federal awards per year;

(2) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances; or

(3) The depository would require an
average or minimum balance so high
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that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(1)(1) Interest earned on Federal ad-
vances deposited in interest bearing ac-
counts shall be remitted annually to
Department of Health and Human
Services, Payment Management Sys-
tem, PO Box 6021, Rockville, MD 20852.

(2) In keeping with Electronic Funds
Transfer rules (31 CFR part 206), inter-
est should be remitted to the HHS Pay-
ment Management System through an
electronic medium such as the
FEDWIR Deposit System. Electronic
remittances should be in the format
and should include any data that are
specified by the grants officer as being
necessary to facilitate direct deposit in
HHS’ account at the Department of the
Treasury.

(3) Recipients that do not have elec-
tronic remittance capability should
use a check.

(4) Interest amounts up to $250 per
year may be retained by the recipient
for administrative expense.

(m) Except as noted elsewhere in this
part, only the following forms shall be
authorized for the recipients in re-
questing advances and reimburse-
ments. DoD Components shall not re-
quire more than an original and two
copies of these forms.

(1) SF-270, Request for Advance or
Reimbursement. Each DoD Component
shall adopt the SF-270 as a standard
form for all nonconstruction programs
when electronic funds transfer or pre-
determined advance methods are not
used. DoD Components, however, have
the option of using this form for con-
struction programs in lieu of the SF-
271,4 “‘Outlay Report and Request for
Reimbursement for Construction Pro-
grams.”’

(2) SF-271, Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs. Each DoD Component
shall adopt the SF-271 as the standard
form to be used for requesting reim-
bursement for construction programs.
However, a DoD Component may sub-
stitute the SF-270 when the DoD Com-
ponent determines that it provides ade-
quate information to meet Federal
needs.

4See footnote 2 to §32.12(a).
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§32.23 Cost sharing or matching.

(a) All contributions, including cash
and third party in-kind, shall be ac-
cepted as part of the recipient’s cost
sharing or matching when such con-
tributions meet all of the following cri-
teria:

(1) Are verifiable from the recipient’s
records.

(2) Are not included as contributions
for any other federally-assisted project
or program.

(3) Are necessary and reasonable for
proper and efficient accomplishment of
project or program objectives.

(4) Are allowable under the applica-
ble cost principles.

() Are not paid by the Federal Gov-
ernment under another award, except
where authorized by Federal statute to
be used for cost sharing or matching.

(6) Are provided for in the approved
budget when required by the DoD Com-
ponent.

(7) Conform to other provisions of
this part, as applicable.

(b) Unrecovered indirect costs (see
definition in §32.2) may be included as
part of cost sharing or matching.

(c) Values for recipient contributions
of services and property shall be estab-
lished in accordance with the applica-
ble cost principles. If a DoD Component
authorizes recipients to donate build-
ings or land for construction/facilities
acquisition projects or long-term use,
the value of the donated property for
cost sharing or matching shall be the
lesser of:

(1) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation; or

(2) The current fair market value.
However, when there is sufficient jus-
tification, the DoD Component may ap-
prove the use of the current fair mar-
ket value of the donated property, even
if it exceeds the certified value at the
time of donation to the project. The
DoD Component may accept the use of
any reasonable basis for determining
the fair market value of the property.

(d) Volunteer services furnished by
professional and technical personnel,
consultants, and other skilled and un-
skilled labor may be counted as cost
sharing or matching if the service is an
integral and necessary part of an ap-
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proved project or program. Rates for
volunteer services shall be consistent
with those paid for similar work in the
recipient’s organization. In those in-
stances in which the required skills are
not found in the recipient organization,
rates shall be consistent with those
paid for similar work in the labor mar-
ket in which the recipient competes for
the kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(e) When an employer other than the
recipient furnishes the services of an
employee, these services shall be val-
ued at the employee’s regular rate of
pay (plus an amount of fringe benefits
that are reasonable, allowable, and al-
locable, but exclusive of overhead
costs), provided these services are in
the same skill for which the employee
is normally paid.

(f) Donated supplies may include
such items as office supplies, labora-
tory supplies or workshop and class-
room supplies. Value assessed to do-
nated supplies included in the cost
sharing or matching share shall be rea-
sonable and shall not exceed the fair
market value of the property at the
time of the donation.

(g) The method used for determining
cost sharing or matching for donated
equipment, buildings and land for
which title passes to the recipient may
differ according to the purpose of the
award, if the purpose of the award is
to:

(1) Assist the recipient in the acquisi-
tion of equipment, buildings or land,
the total value of the donated property
may be claimed as cost sharing or
matching; or

(2) Support activities that require
the use of equipment, buildings or land,
normally only depreciation or use
charges for equipment and buildings
may be made. However, the full value
of equipment or other capital assets
and fair rental charges for land may be
allowed, provided that the DoD Compo-
nent has approved the charges.

(h) The value of donated property
shall be determined in accordance with
the usual accounting policies of the re-
cipient, with the following qualifica-
tions.
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(1) The value of donated land and
buildings shall not exceed its fair mar-
ket value at the time of donation to
the recipient as established by an inde-
pendent appraiser (e.g., certified real
property appraiser or General Services
Administration representative) and
certified by a responsible official of the
recipient.

(2) The value of donated equipment
shall not exceed the fair market value
of equipment of the same age and con-
dition at the time of donation.

(3) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(4) The value of loaned equipment
shall not exceed its fair rental value.

(i) The following requirements per-
tain to the recipient’s supporting
records for in-kind contributions from
third parties:

(1) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(2) The basis for determining the
valuation for personal service and
property shall be documented.

§32.24 Program income.

(a) DoD Components shall apply the
standards set forth in this section in
requiring recipient organizations to ac-
count for program income related to
projects financed in whole or in part
with Federal funds.

(b) Except as provided in paragraph
(h) of this section, program income
earned during the project period shall
be retained by the recipient and, in ac-
cordance with the terms and conditions
of the award, shall be used in one or
more of the following ways:

(1) Added to funds committed to the
project by the DoD Component and re-
cipient and used to further eligible
project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(c) When a program regulation or
award authorizes the disposition of
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program income as described in para-
graphs (b)(1) or (b)(2) of this section,
program income in excess of any limits
stipulated shall be used in accordance
with paragraph (b)(3) of this section.

(d) In the event that program regula-
tions or the terms and conditions of
the award do not specify how program
income is to be used, paragraph (b)(3)
of this section shall apply automati-
cally to all projects or programs except
research. For awards that support re-
search, paragraph (b)(1) of this section
shall apply automatically unless the
terms and conditions specify another
alternative or the recipient is subject
to special award conditions, as indi-
cated in §32.14.

(e) Unless program regulations or the
terms and conditions of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
regarding program income earned after
the end of the project period.

(f) If authorized by program regula-
tions or the terms and conditions of
the award, costs incident to the gen-
eration of program income may be de-
ducted from gross income to determine
program income, provided these costs
have not been charged to the award.

(g) Proceeds from the sale of property
shall be handled in accordance with the
requirements of the Property Stand-
ards (see §§32.30 through 32.37).

(h) Unless program regulations or the
terms and condition of the award pro-
vide otherwise, recipients shall have no
obligation to the Federal Government
with respect to program income earned
from license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award. Note
that the Patent and Trademark
Amendments (35 U.S.C. chapter 18)
apply to inventions made under an ex-
perimental, developmental, or research
award.

§32.25 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the sum of the Fed-
eral and non-Federal shares, or only
the Federal share, depending upon DoD
Component requirements. It shall be
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related to performance for program
evaluation purposes whenever appro-
priate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(¢c) For nonconstruction awards, re-
cipients shall request prior approvals
from the cognizant grants officer for
one or more of the following program
or budget related reasons.

(1) Change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(2) Change in a key person specified
in the application or award document.

(3) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(4) The need for additional Federal
funding.

(5) The transfer of amounts budgeted
for indirect costs to absorb increases in
direct costs, or vice versa, if approval
is required by the DoD Component.
DoD Components should require this
prior approval only in exceptional cir-
cumstances. The requirement in each
such case must be stated in the award
document.

(6) The inclusion, unless waived by
the DoD Component, of costs that re-
quire prior approval in accordance with
OMB Circular A-21,5 ‘““Cost Principles
for Institutions of Higher Education,”
OMB Circular A-122,6 ‘““‘Cost Principles
for Non-Profit Organizations,” or Ap-
pendix E to 45 CFR part 74, ‘“‘Principles
for Determining Costs Applicable to
Research and Development under
Grants and Contracts with Hospitals,”
or 48 CFR part 31, ‘““Contract Cost Prin-
ciples and Procedures,” as applicable.
However, it should be noted that many
of the prior approvals in these cost
principles are appropriately waived
only after consultation with the cog-
nizant federal agency responsible for
negotiating the recipient’s indirect
costs.

5See footnote 1 to §32.1(a).
6See footnote 1 to §32.1(a).
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(7) The transfer of funds allotted for
training allowances (direct payment to
trainees) to other categories of ex-
pense.

(8) Unless described in the applica-
tion and funded in the approved
awards, the subaward, transfer or con-
tracting out of any work under an
award. This provision does not apply to
the purchase of supplies, material,
equipment or general support services.

(9) If required by the DoD Compo-
nent, the transfer of funds among di-
rect cost categories that is described in
paragraph (e) of this section.

(d) (1) Except for requirements listed
in paragraphs (c)(1) and (c)(4) of this
section, OMB Circular A-110 authorizes
DoD Components, at their option, to
waive cost-related and administrative
prior written approvals required by
this part and OMB Circulars A-21 and
A-122 (but see cautionary note at end
of paragraph (c)(5) of this section).

(2) The two prior approvals listed in
paragraphs (d)(2)(i) and (ii) of this sec-
tion are automatically waived unless
the award document states otherwise.
DoD Components should override this
automatic waiver and require the prior
approvals, especially for research
awards, only in exceptional cir-
cumstances. Absent an override in the
award terms and conditions, recipients
need not obtain prior approvals before:

(i) Incurring pre-award costs 90 cal-
endar days prior to award (incurring
pre-award costs more than 90 calendar
days prior to award would still require
the prior approval of the DoD Compo-
nent). All pre-award costs are incurred
at the recipient’s risk (i.e., the DoD
Component is under no obligation to
reimburse such costs if for any reason
the recipient does not receive an award
or if the award is less than anticipated
and inadequate to cover such costs).

(ii) Carrying forward unobligated bal-
ances to subsequent funding periods.

(3) Under certain conditions, a DoD
Component may authorize a recipient
to initiate, without prior approval, a
one-time, no-cost extension (i.e., an ex-
tension in the expiration date of an
award that does not require additional
Federal funds) for a period of up to
twelve months, as long as the no-cost
extension does not involve a change in
the approved objectives or scope of the
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project. The conditions for waiving this
prior approval requirement are that
the DoD Component must:

(i) Judge that the recipient’s subse-
quently initiating a one-time, no-cost
extension would not cause the DoD
Component to fail to comply with DoD
funding policies (for further informa-
tion on the location of DoD funding
policies, grants officers may refer to
Appendix C to 32 CFR part 22).

(ii) Require a recipient that wishes to
initiate a one-time, no-cost extension
to so notify the office that made the
award at least 10 calendar days before
the original expiration date of the
award.

(e) The DoD Component may, at its
option, restrict the transfer of funds
among direct cost categories, functions
and activities for awards in which the
Federal share of the project exceeds
$100,000 and the cumulative amount of
such transfers exceeds or is expected to
exceed 10 percent of the total budget as
last approved by the DoD Component.
As a matter of DoD policy, requiring
prior approvals for such transfers gen-
erally is not appropriate for grants to
support research. No DoD Component
shall permit a transfer that would
cause any Federal appropriation or
part thereof to be used for purposes
other than those consistent with the
original intent of the appropriation.

(f) For construction awards, recipi-
ents shall request prior written ap-
proval promptly from grants officers
for budget revisions whenever:

(1) The revision results from changes
in the scope or the objective of the
project or program;

(2) The need arises for additional
Federal funds to complete the project;
or

(3) A revision is desired which in-
volves specific costs for which prior
written approval requirements may be
imposed consistent with applicable
OMB cost principles listed in §32.27.

(g) When a DoD Component makes an
award that provides support for both
construction and nonconstruction
work, the DoD Component may require
the recipient to request prior approval
from the grants officer before making
any fund or budget transfers between
the two types of work supported.
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(h) No other prior approval require-
ments for specific items may be im-
posed unless a deviation has been ap-
proved, in accordance with the devi-
ation procedures in §32.4(c).

(i) For both construction and non-
construction awards, DoD Components
shall require recipients to notify the
grants officer in writing promptly
whenever the amount of Federal au-
thorized funds is expected to exceed the
needs of the recipient for the project
period by more than $5000 or five per-
cent of the Federal award, whichever is
greater. This notification shall not be
required if an application for addi-
tional funding is submitted for a con-
tinuation award.

(j) When requesting approval for
budget revisions, recipients shall use
the budget forms that were used in the
application unless the grants officer in-
dicates a letter of request suffices.

(k) Within 30 calendar days from the
date of receipt of the request for budg-
et revisions, the grants officer shall re-
view the request and notify the recipi-
ent whether the budget revisions have
been approved. If the revision is still
under consideration at the end of 30
calendar days, the grants officer shall
inform the recipient in writing of the
date when the recipient may expect the
decision.
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(a) Recipients and subrecipients that
are institutions of higher education or
other non-profit organizations (includ-
ing hospitals) shall be subject to the
audit requirements contained in the
Single Audit Act Amendments of 1996
(31 U.S.C. 7501-7507) and revised OMB
Circular A-133,7 ‘‘Audits of States,
Local Governments, and Non-Profit Or-
ganizations.”

(b) State and local governments that
are subrecipients shall be subject to
the audit requirements contained in
the Single Audit Act Amendments of
1996 (31 U.S.C. 7501-7507) and revised
OMB Circular A-133, ‘‘Audits of States,
Local Governments, and Non-Profit Or-
ganizations.”

(c) Hospitals that are subrecipients
and are not covered by the audit provi-
sions of revised OMB Circular A-133

Non-Federal audits.

7See footnote 1 to §32.1(a).
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shall be subject to the audit require-
ments specified in award terms and
conditions.

(d) For-profit organizations that are
subrecipients shall be subject to the
audit requirements specified in 32 CFR
34.16.

§32.27 Allowable costs.

(a) General. For each kind of recipi-
ent or subrecipient of a cost-type as-
sistance award, or each contractor re-
ceiving a. cost-type contract under an
assistance award, there is a set of Fed-
eral principles for determining allow-
able costs. Allowability of costs shall
be determined in accordance with the
cost principles applicable to the entity
incurring the costs.

(b) Governmental organizations. Allow-
ability of costs incurred by State, local
or federally-recognized Indian tribal
governments that may be subrecipients
or contractors under awards subject to
this part is determined in accordance
with the provisions of OMB Circular A-
87,8 ‘““‘Cost Principles for State and
Local Governments.”’

(c) Non-profit organizations. The al-
lowability of costs incurred by non-
profit organizations that may be re-
cipients or subrecipients of awards sub-
ject to this part, or contractors under
such awards, is determined in accord-
ance with the provisions of OMB Cir-
cular A-122, ““‘Cost Principles for Non-
Profit Organizations.”

(d) Higher educational institutions. The
allowability of costs incurred by insti-
tutions of higher education that may
be recipients, subrecipients, or con-
tractors is determined in accordance
with the provisions of OMB Circular A-
21, ‘“‘Cost Principles for Educational In-
stitutions.”

(e) Hospitals. The allowability of
costs incurred by hospitals that are re-
cipients, subrecipients, or contractors
is determined in accordance with the
provisions of Appendix E to 45 CFR
part 74, ‘“‘Principles for Determining
Costs Applicable to Research and De-
velopment Under Grants and Contracts
with Hospitals.”

(f) For-profit organizations. The allow-
ability of costs incurred by subrecipi-
ents or contractors that are either for-

8See footnote 1 to §32.1(a).
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profit organizations or non-profit orga-
nizations listed in Attachment C to
Circular A-122 is determined in accord-
ance with the provisions of the Federal
Acquisition Regulation (FAR) at 48
CFR part 31; however, the grants offi-
cer or the award terms and conditions
may in rare cases authorize a deter-
mination of allowable costs that are in
accordance with uniform cost account-
ing standards and comply with cost
principles acceptable to the Depart-
ment of Defense.

§32.28 Period of availability of funds.

Where a funding period is specified, a
recipient may charge to the award only
allowable costs resulting from obliga-
tions incurred during the funding pe-
riod and any pre-award costs (see
§32.25(d)(2)(i)) authorized by the DoD
Component.

PROPERTY STANDARDS

§32.30 Purpose of property standards.

Sections 32.31 through 32.37 set forth
uniform standards governing manage-
ment and disposition of property fur-
nished by the Federal Government and
property whose cost was charged to a
project supported by a Federal award.
DoD Components shall require recipi-
ents to observe these standards under
awards and shall not impose additional
requirements, unless specifically re-
quired by Federal statute. The recipi-
ent may use its own property manage-
ment standards and procedures pro-
vided it observes the provisions of
§§32.31 through 32.37.

§32.31 Insurance coverage.

Recipients shall, at a minimum, pro-
vide the equivalent insurance coverage
for real property and equipment ac-
quired with Federal funds as provided
to property owned by the recipient.
Federally-owned property need not be
insured unless required by the terms
and conditions of the award.

§32.32

Each DoD Component that makes
awards under which real property is ac-
quired in whole or in part with Federal
funds shall prescribe requirements for

Real property.
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recipients concerning the use and dis-
position of such property. Unless other-
wise provided by statute, such require-
ments, at a minimum, shall contain
the following:

(a) Title to real property shall vest in
the recipient subject to the condition
that the recipient shall use the real
property for the authorized purpose of
the project as long as it is needed and
shall not encumber the property with-
out approval of the DoD Component.

(b) The recipient shall obtain written
approval by the grants officer for the
use of real property in other federally
sponsored projects when the recipient
determines that the property is no
longer needed for the purpose of the
original project. Use in other projects
shall be limited to those under feder-
ally sponsored projects (i.e., awards) or
programs that have purposes con-
sistent with those authorized for sup-
port by the DoD Component.

(c) When the real property is no
longer needed as provided in para-
graphs (a) and (b) of this section, the
recipient shall request disposition in-
structions from the DoD Component or
its successor Federal agency. The re-
sponsible Federal agency shall observe
one or more of the following disposi-
tion instructions:

(1) The recipient may be permitted to
retain title without further obligation
to the Federal Government after it
compensates the Federal Government
for that percentage of the current fair
market value of the property attrib-
utable to the Federal participation in
the project.

(2) The recipient may be directed to
sell the property under guidelines pro-
vided by the DoD Component and pay
the Federal Government for that per-
centage of the current fair market
value of the property attributable to
the Federal participation in the project
(after deducting actual and reasonable
selling and fix-up expenses, if any, from
the sales proceeds). When the recipient
is authorized or required to sell the
property, proper sales procedures shall
be established that provide for com-
petition to the extent practicable and
result in the highest possible return.

(3) The recipient may be directed to
transfer title to the property to the
Federal Government or to an eligible
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third party provided that, in such
cases, the recipient shall be entitled to
compensation for its attributable per-
centage of the current fair market
value of the property.

§32.33 Federally-owned and exempt
property.

(a) Federally-owned property. (1) Title
to federally-owned property remains
vested in the Federal Government. Re-
cipients shall submit annually an in-
ventory listing of federally-owned
property in their custody to the DoD
Component that made the award. Upon
completion of the award or when the
property is no longer needed, the re-
cipient shall report the property to the
DoD Component for further Federal
agency utilization.

(2) If the DoD Component that made
the award has no further need for the
property, it shall be declared excess
and either:

(i) Reported to the General Services
Administration, in accordance with the
Federal Property and Administrative
Services Act of 1949 (40 U.S.C. 483(b)(2)),
as implemented by General Services
Administration regulations at 41 CFR
101-47.202; or

(ii) Disposed of by alternative meth-
ods pursuant to other specific statu-
tory authority. For example, DoD
Components are authorized by the Fed-
eral Technology Transfer Act (15 U.S.C.
3710(i)), to donate research equipment
to educational and non-profit organiza-
tions for the conduct of technical and
scientific education and research ac-
tivities—donations under this Act shall
be in accordance with the DoD imple-
mentation of E.O. 12999 (3 CFR, 1996
Comp., p. 180), ‘‘Educational Tech-
nology: Ensuring Opportunity for All
Children in the Next Century,” as ap-
plicable. Appropriate instructions shall
be issued to the recipient by the DoD
Component.

(b) Exempt property. (1) When statu-
tory authority exists, a DoD Compo-
nent may vest title to property ac-
quired with Federal funds in the recipi-
ent without further obligation to the
Federal Government and under condi-
tions the DoD Component considers ap-
propriate. For example, under 31 U.S.C.
6306, DoD Components may so vest
title to tangible personal property
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under a grant or cooperative agree-
ment for basic or applied research in a
nonprofit institution of higher edu-
cation or a nonprofit organization
whose primary purpose is conducting
scientific research. Such property is
“‘exempt property.”’

(2) As a matter of policy, DoD Com-
ponents shall make maximum use of
the authority of 31 U.S.C. 6306 to vest
title to exempt property in institutions
of higher education, without further
obligation to the Government, to en-
hance the university infrastructure for
future performance of defense research
and related, science and engineering
education.

(3) DoD Components may establish
conditions, in regulation or in award
terms and conditions, for vesting title
to exempt property. Should a DoD
Component not establish conditions,
title to exempt property upon acquisi-
tion shall vest in the recipient without
further obligation to the Federal Gov-
ernment.

§32.34 Equipment.

(a) Title to equipment acquired by a
recipient with Federal funds shall vest
in the recipient, subject to conditions
of this section.

(b) The recipient shall not use equip-
ment acquired with Federal funds to
provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute, for as long
as the Federal Government retains an
interest in the equipment.

(c) The recipient shall use the equip-
ment in the project or program for
which it was acquired as long as need-
ed, whether or not the project or pro-
gram continues to be supported by Fed-
eral funds and shall not encumber the
property without approval of the DoD
Component that made the award. When
no longer needed for the original
project or program, the recipient shall
use the equipment in connection with
its other federally-sponsored activities,
in the following order of priority:

(1) First, activities sponsored by the
DoD Component that funded the origi-
nal project.

(2) Second, activities sponsored by
other DoD Components.
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(3) Then, activities sponsored by
other Federal agencies.

(d) During the time that equipment
is used on the project or program for
which it was acquired, the recipient
shall make it available for use on other
projects or programs if such other use
will not interfere with the work on the
project or program for which the equip-
ment was originally acquired. First
preference for such other use shall be
given to other projects or programs
sponsored by the DoD Component that
financed the equipment; second pref-
erence shall be given to projects or pro-
grams sponsored by other DoD Compo-
nents; and third preference shall be
given to projects or programs spon-
sored by other Federal agencies. If the
property is owned by the Federal Gov-
ernment, use on other activities not
sponsored by the Federal Government
shall be permissible if authorized by
the DoD Component that financed the
property. User charges shall be treated
as program income.

(e) When acquiring replacement
equipment, the recipient may use the
equipment to be replaced as trade-in or
sell the equipment and use the pro-
ceeds to offset the costs of the replace-
ment equipment subject to the ap-
proval of the DoD Component that fi-
nanced the equipment.

(f) The recipient’s property manage-
ment standards for equipment acquired
with Federal funds and federally-owned
property shall include all of the fol-
lowing:

(1) Records for equipment and feder-
ally-owned property shall be main-
tained accurately and shall include the
following information:

(i) A description of the equipment or
federally-owned property.

(ii) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or other identi-
fication number.

(iii) Source of the equipment or fed-
erally-owned property, including the
award number.

(iv) Whether title vests in the recipi-
ent or the Federal Government.

(v) Acquisition date (or date re-
ceived, if the property was furnished by
the Federal Government) and cost.

(vi) Information from which one can
calculate the percentage of Federal
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participation in the cost of the equip-
ment (not applicable to property fur-
nished by the Federal Government).

(vii) Location and condition of the
equipment or federally-owned property
and the date the information was re-
ported.

(viii) Unit acquisition cost.

(ix) Ultimate disposition data, in-
cluding date of disposal and sales price
or the method used to determine cur-
rent fair market value where a recipi-
ent compensates the DoD Component
that made the award for its share.

(2) Property owned by the Federal
Government shall be identified to indi-
cate Federal ownership.

(3) A physical inventory of equipment
and federally-owned property shall be
taken and the results reconciled with
the equipment records at least once
every two years. Any differences be-
tween quantities determined by the
physical inspection and those shown in
the accounting records shall be inves-
tigated to determine the causes of the
difference. The recipient shall, in con-
nection with the inventory, verify the
existence, current utilization, and con-
tinued need for the equipment or feder-
ally-owned property.

(4) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the
equipment or federally-owned prop-
erty. Any loss, damage, or theft of
equipment or federally-owned property
shall be investigated and fully docu-
mented; if the property was owned by
the Federal Government, the recipient
shall promptly notify the DoD Compo-
nent.

(5) Adequate maintenance procedures
shall be implemented to keep the
equipment or federally-owned property
in good condition.

(6) Where the recipient is authorized
or required to sell the equipment, prop-
er sales procedures shall be established
which provide for competition to the
extent practicable and result in the
highest possible return.

(g) When the recipient no longer
needs the equipment, the equipment
may be used for other activities in ac-
cordance with the following standards.

(1) For equipment with a current per
unit fair market value of $5,000 or
more, the recipient may retain the
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equipment for other uses provided that
compensation is made to the DoD Com-
ponent that originally made the award
or its successor. The amount of com-
pensation shall be computed by apply-
ing the percentage of Federal partici-
pation in the cost of the original
project or program to the current fair
market value of the equipment.

(2) If the recipient has no need for the
equipment, the recipient shall request
disposition instructions from the DoD
Component. The DoD Component shall
issue instructions to the recipient no
later than 120 calendar days after the
recipient’s request and the following
procedures shall govern:

(i) The grants officer, in consultation
with the program manager, shall judge
whether the age and nature of the
equipment warrant a screening proce-
dure to determine whether the equip-
ment is useful to a DoD Component or
other Federal agency. If a screening
procedure is warranted:

(A) The DoD Component shall deter-
mine whether the equipment can be
used to meet DoD requirements.

(B) If no DoD requirement exists, the
availability of the equipment shall be
reported to the General Services Ad-
ministration by the DoD Component to
determine whether a requirement for
the equipment exists in other Federal
agencies.

(ii) If so instructed or if disposition
instructions are not issued within 120
calendar days after the recipient’s re-
quest, the recipient shall sell the
equipment and reimburse the DoD
Component that made the award an
amount computed by applying to the
sales proceeds the percentage of Fed-
eral participation in the cost of the
original project or program. However,
the recipient shall be permitted to de-
duct and retain from the Federal share
$500 or ten percent of the proceeds,
whichever is less, for the recipient’s
selling and handling expenses.

(iii) If the recipient is instructed to
ship the equipment elsewhere, the re-
cipient shall be reimbursed by the Fed-
eral Government by an amount which
is computed by applying the percent-
age of the recipient’s participation in
the cost of the original project or pro-
gram to the current fair market value
of the equipment, plus any reasonable
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shipping or interim storage costs in-
curred.

(iv) If the recipient is instructed to
otherwise dispose of the equipment, the
recipient shall be reimbursed by the
DoD Component that made the award
for such costs incurred in its disposi-
tion.

(h) The DoD Component may reserve
the right to transfer the title to the
Federal Government or to a third party
named by the Federal Government
when such third party is otherwise eli-
gible under existing statutes. Such
transfer shall be subject to the fol-
lowing standards.

(1) The equipment shall be appro-
priately identified in the award or oth-
erwise made known to the recipient in
writing. For exempt property, in ac-
cordance with §32.33(b)(3), note that
this identification must occur by the
time of award, or title to the property
vests in the recipient without further
obligation to the Government.

(2) The DoD Component shall issue
disposition instructions within 120 cal-
endar days after receipt of a final in-
ventory. The final inventory shall list
all equipment acquired with award
funds and federally-owned property. If
the DoD Component fails to issue dis-
position instructions for equipment
within the 120 calendar day period, the
recipient shall apply the standards of
paragraph (g) of this section.

(3) When the DoD Component exer-
cises its right to take title, the equip-
ment shall be subject to the provisions
for federally-owned property.

§32.35 Supplies.

(a) Title to supplies shall vest in the
recipient upon acquisition. If there is a
residual inventory of unused supplies
exceeding $5,000 in total aggregate
value upon termination or completion
of the project or program and the sup-
plies are not needed for any other fed-
erally-sponsored project or program,
the recipient shall retain the supplies
for use on non-Federal sponsored ac-
tivities or sell them, but shall, in ei-
ther case, compensate the Federal Gov-
ernment for its share. The amount of
compensation shall be computed in the
same manner as for equipment.

(b) The recipient shall not use sup-
plies acquired with Federal funds to
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provide services to non-Federal outside
organizations for a fee that is less than
private companies charge for equiva-
lent services, unless specifically au-
thorized by Federal statute as long as
the Federal Government retains an in-
terest in the supplies.

§32.36 Intangible property.

(a) The recipient may copyright any
work that is subject to copyright and
was developed, or for which ownership
was purchased, under an award. DoD
Components reserve a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish, or otherwise use
the work for Federal purposes, and to
authorize others to do so.

(b) Recipients are subject to applica-
ble regulations governing patents and
inventions, including Governmentwide
regulations issued by the Department
of Commerce at 37 CFR part 401,
“Rights to Inventions Made by Non-
profit Organizations and Small Busi-
ness Firms Under Government Grants,

Contracts and Cooperative Agree-
ments.”’

(c) The Federal Government has the
right to:

(1) Obtain, reproduce, publish or oth-
erwise use the data first produced
under an award; and

(2) Authorize others to receive, repro-
duce, publish, or otherwise use such
data for Federal purposes.

(d)(A) In addition, in response to a
Freedom of Information Act (FOIA) re-
quest for research data relating to pub-
lished research findings produced under
an award that were used by the Federal
Government in developing an agency
action that has the force and effect of
law, the DoD Component that made the
award shall request, and the recipient
shall provide, within a reasonable time,
the research data so that they can be
made available to the public through
the procedures established under the
FOIA. If the DoD Component that
made the award obtains the research
data solely in response to a FOIA re-
quest, the agency may charge the re-
quester a reasonable fee equaling the
full incremental cost of obtaining the
research data. This fee should reflect
costs incurred by the agency, the re-
cipient, and applicable subrecipients.
This fee is in addition to any fees the
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agency may assess under the FOIA (b
U.S.C. 552(a)(4)(A)).

(2) The following definitions apply
for purposes of this paragraph (d):

(i) Research data is defined as the re-
corded factual material commonly ac-
cepted in the scientific community as
necessary to validate research findings,
but not any of the following: prelimi-
nary analyses, drafts of scientific pa-
pers, plans for future research, peer re-
views, or communications with col-
leagues. This ‘‘recorded’ material ex-
cludes physical objects (e.g., laboratory
samples). Research data also do not in-
clude:

(A) Trade secrets, commercial infor-
mation, materials necessary to be held
confidential by a researcher until they
are published, or similar information
which is protected under law; and

(B) Personnel and medical informa-
tion and similar information the dis-
closure of which would constitute a
clearly unwarranted invasion of per-
sonal privacy, such as information that
could be used to identify a particular
person in a research study.

(i1) Published is defined as either
when:

(A) Research findings are published
in a peer-reviewed scientific or tech-
nical journal; or

(B) A Federal agency publicly and of-
ficially cites the research findings in
support of an agency action that has
the force and effect of law.

(iii) Used by the Federal Government in
developing an agency action that has the
force and effect of law is defined as when
an agency publicly and officially cites
the research findings in support of an
agency action that has the force and
effect of law.

(e) Title to intangible property and
debt instruments acquired under an
award or subaward (rather than devel-
oped or produced under the award or
subaward) vests upon acquisition in the
recipient. The recipient shall use that
property for the originally-authorized
purpose, and the recipient shall not en-
cumber the property without approval
of the DoD Component that made the
award. When no longer needed for the
originally authorized purpose, disposi-
tion of the intangible property shall
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occur in accordance with the provi-
sions of §32.34(g).

[63 FR 12188, Mar. 12, 1998, as amended at 65
FR 14407, 14416, Mar. 16, 2000]

§32.37 Property trust relationship.

Real property, equipment, intangible
property and debt instruments that are
acquired or improved with Federal
funds shall be held in trust by the re-
cipient as trustee for the beneficiaries
of the project or program under which
the property was acquired or improved.
DoD Components may require recipi-
ents to record liens or other appro-
priate notices of record to indicate
that personal or real property has been
acquired or improved with Federal
funds and that use and disposition con-
ditions apply to the property.

PROCUREMENT STANDARDS

§32.40 Purpose of procurement stand-
ards.

Sections 32.41 through 32.48 set forth
standards for use by recipients in es-
tablishing procedures for the procure-
ment of supplies and other expendable
property, equipment, real property and
other services with Federal funds.
These standards are furnished to en-
sure that such materials and services
are obtained in an effective manner
and in compliance with the provisions
of applicable Federal statutes and ex-
ecutive orders.

§32.41 Recipient responsibilities.

The standards contained in this sec-
tion do not relieve the recipient of the
contractual responsibilities arising
under its contract(s). The recipient is
the responsible authority, without re-
course to the DoD Component that
made the award, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
support of an award or other agree-
ment. This includes disputes, claims,
protests of award, source evaluation or
other matters of a contractual nature.
Matters concerning violation of statute
are to be referred to such Federal,
State or local authority as may have
proper jurisdiction.
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§32.42 Codes of conduct.

The recipient shall maintain written
standards of conduct governing the
performance of its employees engaged
in the award and administration of
contracts. No employee, officer, or
agent shall participate in the selection,
award, or administration of a contract
supported by Federal funds if a real or
apparent conflict of interest would be
involved. Such a conflict would arise
when the employee, officer, or agent,
any member of his or her immediate
family, his or her partner, or an orga-
nization which employs or is about to
employ any of the parties indicated
herein, has a financial or other interest
in the firm selected for an award. The
officers, employees, and agents of the
recipient shall neither solicit nor ac-
cept gratuities, favors, or anything of
monetary value from contractors, or
parties to subagreements. However, re-
cipients may set standards for situa-
tions in which the financial interest is
not substantial or the gift is an unso-
licited item of nominal value. The
standards of conduct shall provide for
disciplinary actions to be applied for
violations of such standards by offi-
cers, employees, or agents of the re-
cipient.

§32.43 Competition.

All procurement transactions shall
be conducted in a manner to provide,
to the maximum extent practical, open
and free competition. The recipient
shall be alert to organizational con-
flicts of interest as well as noncompeti-
tive practices among contractors that
may restrict or eliminate competition
or otherwise restrain trade. In order to
ensure objective contractor perform-
ance and eliminate unfair competitive
advantage, contractors that develop or
draft specifications, requirements,
statements of work, invitations for
bids and/or requests for proposals shall
be excluded from competing for such
procurements. Awards shall be made to
the bidder or offeror whose bid or offer
is responsive to the solicitation and is
most advantageous to the recipient,
price, quality and other factors consid-
ered. Solicitations shall clearly set
forth all requirements that the bidder
or offeror shall fulfill in order for the
bid or offer to be evaluated by the re-
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cipient. Any and all bids or offers may
be rejected when it is in the recipient’s
interest to do so.

§32.44 Procurement procedures.

(a) All recipients shall establish writ-
ten procurement procedures. These
procedures shall provide, at a min-
imum, that:

(1) Recipients avoid purchasing un-
necessary items;

(2) Where appropriate, an analysis is
made of lease and purchase alter-
natives to determine which would be
the most economical and practical pro-
curement; and

(3) Solicitations for goods and serv-
ices provide for all of the following:

(i) A clear and accurate description
of the technical requirements for the
material, product or service to be pro-
cured. In competitive procurements,
such a description shall not contain
features which unduly restrict com-
petition.

(ii) Requirements which the bidder/
offeror must fulfill and all other fac-
tors to be used in evaluating bids or
proposals.

(iii) A description, whenever prac-
ticable, of technical requirements in
terms of functions to be performed or
performance required, including the
range of acceptable characteristics or
minimum acceptable standards.

(iv) The specific features of ‘“‘brand
name or equal’’ descriptions that bid-
ders are required to meet when such
items are included in the solicitation.

(v) The acceptance, to the extent
practicable and economically feasible,
of products and services dimensioned in
the metric system of measurement.

(vi) Preference, to the extent prac-
ticable and economically feasible, for
products and services that conserve
natural resources and protect the envi-
ronment and are energy efficient.

(b) Positive efforts shall be made by
recipients to utilize small businesses,
minority-owned firms, and women’s
business enterprises, whenever pos-
sible. Recipients of Federal awards
shall take all of the following steps to
further this goal:

(1) Ensure that small businesses, mi-
nority-owned firms, and women’s busi-
ness enterprises are used to the fullest
extent practicable.
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(2) Make information on forthcoming
opportunities available and arrange
time frames for purchases and con-
tracts to encourage and facilitate par-
ticipation by small businesses, minor-
ity-owned firms, and women’s business
enterprises.

(3) Consider in the contract process
whether firms competing for larger
contracts intend to subcontract with
small businesses, minority-owned
firms, and women’s business enter-
prises.

(4) Encourage contracting with con-
sortiums of small businesses, minority-
owned firms and women’s business en-
terprises when a contract is too large
for one of these firms to handle individ-
ually.

(b) Use the services and assistance, as
appropriate, of such organizations as
the Small Business Administration and
the Department of Commerce’s Minor-
ity Business Development Agency in
the solicitation and utilization of
small businesses, minority-owned firms
and women’s business enterprises.

(c) The type of procuring instruments
used (e.g., fixed price contracts, cost
reimbursable contracts, purchase or-
ders, and incentive contracts) shall be
determined by the recipient but shall
be appropriate for the particular pro-
curement and for promoting the best
interest of the program or project in-
volved. The ‘‘cost-plus-a-percentage-of-
cost” or ‘‘percentage of construction
cost” methods of contracting shall not
be used.

(d) Contracts shall be made only with
responsible contractors who possess
the potential ability to perform suc-
cessfully under the terms and condi-
tions of the proposed procurement.
Consideration shall be given to such
matters as contractor integrity, record
of past performance, financial and
technical resources or accessibility to
other necessary resources. In certain
circumstances, contracts with certain
parties are restricted by the DoD im-
plementation, in 2 CFR part 1125, of
OMB guidance on nonprocurement de-
barment and suspension (2 CFR part
180)

(e) Recipients shall, on request, make
available for the DoD Component’s pre-
award review, procurement documents
such as request for proposals or invita-
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tions for bids, independent cost esti-
mates, etc., when any of the following
conditions apply:

(1) A recipient’s procurement proce-
dures or operation fails to comply with
the procurement standards in this part.

(2) The procurement is expected to
exceed the simplified acquisition
threshold fixed at 41 U.S.C. 403 (11)
(currently $100,000) and is to be award-
ed without competition or only one bid
or offer is received in response to a so-
licitation.

(3) The procurement, which is ex-
pected to exceed the simplified acquisi-
tion threshold, specifies a ‘‘brand
name’’ product.

(4) The proposed award over the sim-
plified acquisition threshold is to be
awarded to other than the apparent
low bidder under a sealed bid procure-
ment.

(5) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the amount of the simplified ac-
quisition threshold.

[63 FR 12188, Mar. 12, 1998, as amended at 72
FR 34998, June 26, 2007]

§32.45 Cost and price analysis.

Some form of cost or price analysis
shall be made and documented in the
procurement files in connection with
every procurement action. Price anal-
ysis may be accomplished in various
ways, including the comparison of
price quotations submitted, market
prices and similar indicia, together
with discounts. Cost analysis is the re-
view and evaluation of each element of
cost to determine reasonableness,
allocability and allowability.

§32.46 Procurement records.

Procurement records and files for
purchases in excess of the simplified
acquisition threshold shall include the
following at a minimum:

(a) Basis for contractor selection;

(b) Justification for lack of competi-
tion when competitive bids or offers
are not obtained; and

(c) Basis for award cost or price.

§32.47 Contract administration.

A system for contract administration
shall be maintained to ensure con-
tractor conformance with the terms,
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conditions and specifications of the
contract and to ensure adequate and
timely follow up of all purchases. Re-
cipients shall evaluate contractor per-
formance and document, as appro-
priate, whether contractors have met
the terms, conditions and specifica-
tions of the contract.

§32.48 Contract provisions.

The recipient shall include, in addi-
tion to provisions to define a sound and
complete agreement, the following pro-
visions in all contracts. The following
provisions shall also be applied to sub-
contracts:

(a) Contracts in excess of the sim-
plified acquisition threshold shall con-
tain contractual provisions or condi-
tions that allow for administrative,
contractual, or legal remedies in in-
stances in which a contractor violates
or breaches the contract terms, and
provide for such remedial actions as
may be appropriate.

(b) All contracts in excess of the sim-
plified acquisition threshold shall con-
tain suitable provisions for termi-
nation by the recipient, including the
manner by which termination shall be
effected and the basis for settlement.
In addition, such contracts shall de-
scribe conditions under which the con-
tract may be terminated for default as
well as conditions where the contract
may be terminated because of cir-
cumstances beyond the control of the
contractor.

(c) Except as otherwise required by
statute, an award that requires the
contracting (or subcontracting) for
construction or facility improvements
shall provide for the recipient to follow
its own requirements relating to bid
guarantees, performance bonds, and
payment bonds unless the construction
contract or subcontract exceeds
$100,000. For those contracts or sub-
contracts exceeding $100,000, the DoD
Component may accept the bonding
policy and requirements of the recipi-
ent, provided the grants officer has
made a determination that the Federal
Government’s interest is adequately
protected. If such a determination has
not been made, the minimum require-
ments shall be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid
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price. The ‘‘bid guarantee’ shall con-
sist of a firm commitment such as a
bid bond, certified check, or other ne-
gotiable instrument accompanying a
bid as assurance that the bidder shall,
upon acceptance of his bid, execute
such contractual documents as may be
required within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the
contract price. A ‘“‘performance bond”
is one executed in connection with a
contract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the con-
tract price. A ‘“‘payment bond’ is one
executed in connection with a contract
to assure payment as required by stat-
ute of all persons supplying labor and
material in the execution of the work
provided for in the contract.

(4) Where bonds are required in the
situations described in §§32.40 through
32.49, the bonds shall be obtained from
companies holding certificates of au-
thority as acceptable sureties pursuant
to 31 CFR part 223, ‘“‘Surety Companies
Doing Business with the TUnited
States.”

(d) All negotiated contracts (except
those for less than the simplified ac-
quisition threshold) awarded by recipi-
ents shall include a provision to the ef-
fect that the recipient, the Department
of Defense, the Comptroller General of
the United States, or any of their duly
authorized representatives, shall have
access to any books, documents, papers
and records of the contractor which are
directly pertinent to a specific pro-
gram for the purpose of making audits,
examinations, excerpts and tran-
scriptions.

(e) All contracts, including those for
amounts less than the simplified acqui-
sition threshold, by recipients and
their contractors shall contain the pro-
curement provisions of Appendix A to
this part, as applicable.

§32.49 Resource Conservation and Re-
covery Act.

Under the Resource Conservation and
Recovery Act (RCRA) (section 6002,
Pub. L. 94-580, 42 U.S.C. 6962), any
State agency or agency of a political
subdivision of a State which is using
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appropriated Federal funds must com-
ply with section 6002. Section 6002 re-
quires that preference be given in pro-
curement programs to the purchase of
specific products containing recycled
materials identified in guidelines de-
veloped by the Environmental Protec-
tion Agency (EPA) (40 CFR parts 247-
254). Accordingly, State and local insti-
tutions of higher education, hospitals,
and non-profit organizations that re-
ceive direct Federal awards or other
Federal funds shall give preference in
their procurement programs funded
with Federal funds to the purchase of
recycled products pursuant to the EPA
guidelines.

REPORTS AND RECORDS

§32.50 Purpose of reports and records.

Sections 32.51 through 32.53 set forth
the procedures for monitoring and re-
porting on the recipient’s financial and
program performance and the nec-
essary standard reporting forms. They
also set forth record retention require-
ments.

§32.51 Monitoring and reporting pro-
gram performance.

(a) Recipients are responsible for
managing and monitoring each project,
program, subaward, function or activ-
ity supported by the award. Recipients
shall monitor subawards to ensure sub-
recipients have met the audit require-
ments as delineated in §32.26.

(b) The award terms and conditions
shall prescribe the frequency with
which the performance reports shall be
submitted. Except as provided in para-
graph (f) of this section, performance
reports shall not be required more fre-
quently than quarterly or less fre-
quently than annually. Annual reports
shall be due 90 calendar days after the
award year; quarterly or semi-annual
reports shall be due 30 calendar days
after the reporting period. DoD Compo-
nents may require annual reports be-
fore the anniversary dates of multiple
year awards in lieu of these require-
ments. The final performance reports
are due 90 calendar days after the expi-
ration or termination of the award.

(c) If inappropriate, a final technical
or performance report shall not be re-
quired after completion of the project.

§32.52

(d) When required, performance re-
ports shall generally contain, for each
award, brief information on each of the
following:

(1) A comparison of actual accom-
plishments with the goals and objec-
tives established for the period, the
findings of the investigator, or both.
Whenever appropriate and the output
of programs or projects can be readily
quantified, such quantitative data
should be related to cost data for com-
putation of unit costs. However, unit
costs are generally inappropriate for
research (see §32.21 (a) and (b)(4)).

(2) Reasons why established goals
were not met, if appropriate.

(3) Other pertinent information in-
cluding, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(e) Recipients shall not be required to
submit more than the original and two
copies of performance reports.

(f) Recipients shall immediately no-
tify the grants officer of developments
that have a significant impact on the
award-supported activities. Also, noti-
fication shall be given in the case of
problems, delays, or adverse conditions
which materially impair the ability to
meet the objectives of the award. This
notification shall include a statement
of the action taken or contemplated,
and any assistance needed to resolve
the situation.

(g) DoD Components’ representatives
may make site visits, as needed.

(h) DoD Components shall comply
with applicable clearance requirements
of 5 CFR part 1320 when requesting per-
formance data from recipients.

§32.52 Financial reporting.

(a) The following forms or such other
forms as may be approved by OMB are
authorized for obtaining financial in-
formation from recipients:

(1) SF-2699 or SF-269A,1° Financial Sta-
tus Report. (i) DoD Components shall
require recipients to use the SF-269 or
SF-269A to report the status of funds
for all nonconstruction projects or pro-
grams. A DoD Component may, how-
ever, have the option of not requiring
the SF-269 or SF-269A when the SF-270,

9See footnote 2 to §32.12(a).

10 See footnote 2 to §32.12(a).
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Request for Advance or Reimburse-
ment, or SF-272,11 Report of Federal
Cash Transactions, is determined to
provide adequate information to meet
agency needs, except that a final SF-
269 or SF-269A shall be required at the
completion of the project when the SF-
270 is used only for advances.

(ii) The DoD Component shall pre-
scribe whether the report shall be on a
cash or accrual basis. If the award re-
quires accrual information and the re-
cipient’s accounting records are not
normally kept on the accrual basis, the
recipient shall not be required to con-
vert its accounting system, but shall
develop such accrual information
through best estimates based on an
analysis of the documentation on hand.

(iii) The DoD Component shall deter-
mine the frequency of the Financial
Status Report for each project or pro-
gram, considering the size and com-
plexity of the particular project or pro-
gram. However, the report shall not be
required more frequently than quar-
terly or less frequently than annually.
A final report shall be required at the
completion of the award.

(iv) The DoD Component shall re-
quire recipients to submit the SF-269
or SF-269A (an original and no more
than two copies) no later than 30 cal-
endar days after the end of each speci-
fied reporting period for quarterly and
semi-annual reports, and 90 calendar
days for annual and final reports. Ex-
tensions of reporting due dates may be
approved by the grants officer upon re-
quest of the recipient.

(2) SF-272, Report of Federal Cash
Transactions. (i) When funds are ad-
vanced to recipients the DoD Compo-
nent shall require each recipient to
submit the SF-272 and, when nec-
essary, its continuation sheet, SF-
272a.12 The grants officer shall use this
report to monitor cash advanced to re-
cipients and to obtain disbursement in-
formation for each award to the recipi-
ents.

(ii) DoD Components may require
forecasts of Federal cash requirements
in the ‘“‘Remarks’ section of the re-
port.

11 See footnote 2 to §32.12(a).
12See footnote 2 to §32.12(a).
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(iii) When practical and deemed nec-
essary, DoD Components may require
recipients to report in the ‘‘Remarks”
section the amount of cash advances
received in excess of three working
days. Recipients shall provide short
narrative explanations of actions taken
to reduce the excess balances.

(iv) Recipients shall be required to
submit not more than the original and
two copies of the SF-272 15 calendar
days following the end of each quarter.
DoD Components may require a month-
ly report from those recipients receiv-
ing advances totaling $1 million or
more per year.

(v) DoD Components may waive the
requirement for submission of the SF-
272 for any one of the following rea-
sons:

(A) When monthly advances do not
exceed $25,000 per recipient, provided
that such advances are monitored
through other forms contained in this
section;

(B) If, in the grants officer’s opinion,
the recipient’s accounting controls are
adequate to minimize excessive Fed-
eral advances; or

(C) When electronic payment mecha-
nisms or SF-270 forms provide ade-
quate data.

(b) When the DoD Component needs
additional information or more fre-
quent reports, the following shall be
observed:

(1) When additional information is
needed to comply with legislative re-
quirements, grants officers shall issue
instructions to require recipients to
submit such information under the
“Remarks’ section of the reports.

(2) When a grants officer, after con-
sultation with the Federal agency as-
signed cognizance for a recipient’s
audit and audit resolution, determines
that the recipient’s accounting system
does not meet the standards in §32.21,
additional pertinent information to
further monitor awards may be ob-
tained upon written notice to the re-
cipient until such time as the system is
brought up to standard. The grants of-
ficer, in obtaining this information,
shall comply with applicable report
clearance requirements of 5 CFR part
1320.
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(3) Grants officers are encouraged to
shade out any line item on any report
if not necessary.

(4) DoD Components are encouraged
to accept the identical information
from the recipients in machine read-
able format or computer printouts or
electronic outputs in lieu of prescribed
formats.

(56) DoD Components may provide
computer or electronic outputs to re-
cipients when it expedites or contrib-
utes to the accuracy of reporting.

§32.53 Retention and access require-
ments for records.

(a) This section sets forth require-
ments for record retention and access
to records for awards to recipients.
DoD Components shall not impose any
other record retention or access re-
quirements upon recipients.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report. The only
exceptions are the following:

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.

(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the DoD Component
that made the award, the 3-year reten-
tion requirement is not applicable to
the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, and related records,
for which retention requirements are
specified in paragraph (g) of this sec-
tion.

(c) Copies of original records may be
substituted for the original records if
authorized by the grants officer.

(d) The grants officer shall request
that recipients transfer certain records
to DoD Component custody when he or
she determines that the records possess
long term retention value. However, in
order to avoid duplicate recordkeeping,

§32.53

a grants officer may make arrange-
ments for recipients to retain any
records that are continuously needed
for joint use.

(e) DoD Components, the Inspector
General, Comptroller General of the
United States, or any of their duly au-
thorized representatives, have the
right of timely and unrestricted access
to any books, documents, papers, or
other records of recipients that are per-
tinent to the awards, in order to make
audits, examinations, excerpts, tran-
scripts and copies of such documents.
This right also includes timely and rea-
sonable access to a recipient’s per-
sonnel for the purpose of interview and
discussion related to such documents.
The rights of access in this paragraph
are not limited to the required reten-
tion period, but shall last as long as
records are retained.

(f) Unless required by statute, no
DoD Component shall place restric-
tions on recipients that limit public ac-
cess to the records of recipients that
are pertinent to an award, except when
the DoD Component can demonstrate
that such records shall be kept con-
fidential and would have been exempt-
ed from disclosure pursuant to the
Freedom of Information Act (b U.S.C.
5562) if the records had belonged to the
DoD Component making the award.

(g) Indirect cost rate proposals, cost
allocations plans, etc. Paragraphs (g2)(1)
and (g)(2) of this section apply to the
following types of documents, and their
supporting records: indirect cost rate
computations or proposals, cost alloca-
tion plans, and any similar accounting
computations of the rate at which a
particular group of costs is chargeable
(such as computer usage chargeback
rates or composite fringe benefit
rates).

(1) If submitted for megotiation. If the
recipient submits an indirect-cost pro-
posal, plan, or other computation to
the Federal agency responsible for ne-
gotiating the recipient’s indirect cost
rate, as the basis for negotiation of the
rate, or the subrecipient submits such
a proposal, plan, or computation to the
recipient, then the 3-year retention pe-
riod for its supporting records starts on
the date of such submission.

(2) If not submitted for negotiation. If
the recipient is not required to submit
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to the cognizant Federal agency or the
subrecipient is not required to submit
to the recipient the proposal, plan, or
other computation for negotiation pur-
poses, then the 3-year retention period
for the proposal, plan, or other com-
putation and its supporting records
starts at the end of the fiscal year (or
other accounting period) covered by
the proposal, plan, or other computa-
tion.

(h) If the information described in
this section is maintained on a com-
puter, recipients shall retain the com-
puter data on a reliable medium for the
time periods prescribed. Recipients
may transfer computer data in ma-
chine readable form from one reliable
computer medium to another. Recipi-
ents’ computer data retention and
transfer procedures shall maintain the
integrity, reliability, and security of
the original computer data. Recipients
shall also maintain an audit trail de-
scribing the data transfer. For the
record retention time periods pre-
scribed in this section, recipients shall
not destroy, discard, delete, or write
over such computer data.

TERMINATION AND ENFORCEMENT

§32.60 Purpose of termination and en-
forcement.

Sections 32.61 and 32.62 set forth uni-
form suspension, termination and en-
forcement procedures.

§32.61 Termination.

(a) Awards may be terminated in
whole or in part only as follows:

(1) By the grants officer, if a recipi-
ent materially fails to comply with the
terms and conditions of an award;

(2) By the grants officer with the con-
sent of the recipient, in which case the
two parties shall agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated; or

(3) By the recipient upon sending to
the grants officer written notification
setting forth the reasons for such ter-
mination, the effective date, and, in
the case of partial termination, the
portion to be terminated. The recipient
must provide such notice at least 30
calendar days prior to the effective
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date of the termination. However, if
the grants officer determines in the
case of partial termination that the re-
duced or modified portion of the award
will not accomplish the purposes for
which the award was made, he or she
may terminate the award in its en-
tirety.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §32.71, including
those for property management as ap-
plicable, shall be considered in the ter-
mination of the award, and provision
shall be made for continuing respon-
sibilities of the recipient after termi-
nation, as appropriate.

§32.62

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the grants officer may,
in addition to imposing any of the spe-
cial conditions outlined in §32.14, take
one or more of the following actions, as
appropriate in the circumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the grants offi-
cer and DoD Component.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the DoD Compo-
nent shall provide the recipient an op-
portunity for hearing, appeal, or other
administrative proceeding to which the
recipient is entitled under any statute
or regulation applicable to the action
involved. Award terms or conditions
will incorporate the procedures of 32
CFR 22.815 for processing recipient
claims and disputes and for deciding
appeals of grants officers’ decisions.

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting

Enforcement.
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from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the grants officer expressly
authorizes them in the notice of sus-
pension or termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if the costs:

(1) Result from obligations which
were properly incurred by the recipient
before the effective date of suspension
or termination, are not in anticipation
of it, and in the case of a termination,
are noncancellable; and

(2) Would be allowable if the award
were not suspended or expired nor-
mally at the end of the funding period
in which the termination takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under 2
CFR part 1125.

[63 FR 12188, Mar. 12, 1998, as amended at 72
FR 34998, June 26, 2007]

Subpart D—After-the-Award
Requirements

§32.70 Purpose.

Sections 32.71 through 32.73 contain
closeout procedures and other proce-
dures for subsequent disallowances and
adjustments.

§32.71 Closeout procedures.

(a) Recipients shall submit, within 90
calendar days after the date of comple-
tion of the award, all financial, per-
formance, and other reports required
by the terms and conditions of the
award. The grants officer may approve
extensions when requested by the re-
cipient.

(b) Unless the grants officer author-
izes an extension, a recipient shall lig-
uidate all obligations incurred under
the award not later than 90 calendar
days after the funding period or the
date of completion as specified in the
terms and conditions of the award or in
agency implementing instructions.

(c) The responsible grants officer and
payment office shall expedite comple-

§32.72

tion of steps needed to close out awards
and make prompt, final payments to a
recipient for allowable reimbursable
costs under the award being closed out.

(d) The recipient shall promptly re-
fund any balances of unobligated cash
that the DoD Component has advanced
or paid and that is not authorized to be
retained by the recipient for use in
other projects. OMB Circular A-12913
governs unreturned amounts that be-
come delinquent debts (see 32 CFR
22.820).

(e) When authorized by the terms and
conditions of the award, the grants of-
ficer shall make a settlement for any
upward or downward adjustments to
the Federal share of costs after close-
out reports are received.

(f) The recipient shall account for
any real and personal property ac-
quired with Federal funds or received
from the Federal Government in ac-
cordance with §§32.31 through 32.37.

(g) In the event a final audit has not
been performed prior to the closeout of
an award, the DoD Component shall re-
tain the right to recover an appro-
priate amount after fully considering
the recommendations on disallowed
costs resulting from the final audit.

§32.72 Subsequent adjustments and

continuing responsibilities.

(a) The closeout of an award does not
affect any of the following:

(1) The right of the Department of
Defense to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §32.26.

(4) Property management require-
ments in §§32.31 through 32.37.

(5) Records retention as required in
§32.53.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the grants of-
ficer and the recipient, provided the re-
sponsibilities of the recipient referred
to in §32.73(a), including those for prop-
erty management as applicable, are

13 See footnote 1 to §32.1(a).
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considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

§32.73 Collection of amounts due.

(a) Any funds paid to a recipient in
excess of the amount to which the re-
cipient is finally determined to be enti-
tled under the terms and conditions of
the award constitute a debt to the Fed-
eral Government.

(b) OMB Circular A-110 informs each
Federal agency that:

(1) If a debt is not paid within a rea-
sonable period after the demand for
payment, the Federal agency may re-
duce the debt by:

(i) Making administrative offset
against other requests for reimburse-
ment.

(ii) Withholding advance payments
otherwise due to the recipient.

(iii) Taking other action permitted
by statute.

(2) Except as otherwise provided by
law, the Federal awarding agency shall
charge interest on an overdue debt in
accordance with 4 CFR Chapter II,
“Federal Claims Collection Stand-
ards.”

(c) DoD grants officers shall follow
the procedures in 32 CFR 22.820 for
issuing demands for payment and
transferring debts to DoD payment of-
fices for collection. Recipients will be
informed about pertinent procedures
and timeframes through the written
notices of grants officers’ decisions and
demands for payment.

APPENDIX A TO PART 32—CONTRACT
PROVISIONS

All contracts awarded by a recipient, in-
cluding those for amounts less than the sim-
plified acquisition threshold, shall contain
the following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring
compliance with E.O. 11246 (3 CFR, 1964-1965
Comp., p. 339), “Equal Employment Oppor-
tunity,” as amended by E.O. 11375 (3 CFR,
1966-1970 Comp., p. 684), ‘‘Amending Execu-
tive Order 11246 Relating to Equal Employ-
ment Opportunity,” and as supplemented by
regulations at 41 CFR ch. 60, ‘‘Office of Fed-
eral Contract Compliance Programs, Equal
Employment Opportunity, Department of
Labor.”

2. Copeland ‘‘Anti-Kickback’ Act (18 U.S.C.
874 and 40 U.S.C. 276¢c)—All contracts and sub-
awards in excess of $2000 for construction or
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repair awarded by recipients and subrecipi-
ents shall include a provision for compliance
with the Copeland ‘‘Anti-Kickback’ Act (18
U.S.C. 874), as supplemented by Department
of Labor regulations (29 CFR part 3, ‘‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States’’). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to the respon-
sible DoD Component.

3. Davis-Bacon Act, as amended (40 U.S.C.
276a to a-7)—This Act applies to procure-
ments under awards only when the Federal
program legislation specifically makes it
apply (i.e., Davis-Bacon does not by itself
apply to procurements under awards). In
cases where another statute does make the
Davis-Bacon Act apply, all construction con-
tracts awarded by the recipients and sub-
recipients of more than $2,000 shall include a
provision for compliance with the Davis-
Bacon Act (40 U.S.C. 276a to a-7) and as sup-
plemented by Department of Labor regula-
tions (29 CFR part 5, ‘‘Labor Standards Pro-
visions Applicable to Contracts Governing
Federally Financed and Assisted Construc-
tion”’). Under this Act, contractors shall be
required to pay wages to laborers and me-
chanics at a rate not less than the minimum
wages specified in a wage determination
made by the Secretary of Labor. In addition,
contractors shall be required to pay wages
not less than once a week. The recipient
shall place a copy of the current prevailing
wage determination issued by the Depart-
ment of Labor in each solicitation and the
award of a contract shall be conditioned
upon the acceptance of the wage determina-
tion. The recipient shall report all suspected
or reported violations to the Federal award-
ing agency.

4. Contract Work Hours and Safety Standards
Act (40 U.S.C. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
$100,000 for construction or other purposes
that involve the employment of mechanics
or laborers shall include a provision for com-
pliance with sections 102 and 107 of the Con-
tract Work Hours and Safety Standards Act
(40 U.S.C. 327-333), as supplemented by De-
partment of Labor regulations (29 CFR part
5). Under section 102 of the Act, each con-
tractor shall be required to compute the
wages of every mechanic and laborer on the
basis of a standard work week of 40 hours.
Work in excess of the standard work week is
permissible provided that the worker is com-
pensated at a rate of not less than 1% times
the basic rate of pay for all hours worked in
excess of 40 hours in the work week. Section
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107 of the Act is applicable to construction
work and provides that no laborer or me-
chanic shall be required to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence.

5. Rights to Inventions Made Under a Con-
tract, Grant or Cooperative Agreement—Con-
tracts, grants, or cooperative agreements for
the performance of experimental, develop-
mental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, ‘“‘Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements.”’

6. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subawards of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the responsible DoD Component and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA).

7. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more shall file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

8. Debarment and Suspension (E.O.s 12549
and 12689)—A contract award with an
amount expected to equal or exceed $25,000
and certain other contract awards (see 2 CFR
1125.220, which implements OMB guidance at
2 CFR 180.220) shall not be made to parties
listed on the Governmentwide Excluded Par-
ties List System, in accordance with the
DoD adoption at 2 CFR part 1125 of the OMB
guidance implementing E.O.s 12549 (3 CFR,
1986 Comp., p. 189) and 12689 (3 CFR, 1989
Comp., p. 235), ‘“‘Debarment and Suspension.”’
The Excluded Parties List System accessible
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on the Internet at www.epls.gov contains the
names of parties debarred, suspended, or oth-
erwise excluded by agencies, as well as par-
ties declared ineligible under statutory or
regulatory authority other than E.O. 12549.

[63 FR 12188, Mar. 12, 1998, as amended at 70
FR 49477, Aug. 23, 2005; 72 FR 34998, June 26,
2007]
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Subpart D—After-the-Grant Requirements

33.50 Closeout.
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33.52 Collections of amounts due.

Subpart E—Entitlements [Reserved]

AUTHORITY: 5 U.S.C. 301; 10 U.S.C. 113.

SOURCE: 53 FR 8070, 8087, Mar. 11, 1988, un-
less otherwise noted. Redesignated at 57 FR
6200, Feb. 21, 1992.

Subpart A—General

§33.1 Purpose and scope of this part.

This part establishes uniform admin-
istrative rules for Federal grants and
cooperative agreements and subawards
to State, local and Indian tribal gov-
ernments.

§33.2 Scope of subpart.

This subpart contains general rules
pertaining to this part and procedures
for control of exceptions from this
part.

§33.3 Definitions.

As used in this part:

Accrued expenditures mean the
charges incurred by the grantee during
a given period requiring the provision
of funds for:

(1) Goods and other tangible property
received;

(2) Services performed by employees,
contractors, subgrantees, subcontrac-
tors, and other payees; and

(3) Other amounts becoming owed
under programs for which no current
services or performance is required,
such as annuities, insurance claims,
and other benefit payments.

Accrued income means the sum of:

(1) Barnings during a given period
from services performed by the grantee
and goods and other tangible property
delivered to purchasers, and

(2) Amounts becoming owed to the
grantee for which no current services
or performance is required by the
grantee.

Acquisition cost of an item of pur-
chased equipment means the net in-
voice unit price of the property includ-
ing the cost of modifications, attach-
ments, accessories, or auxiliary appa-
ratus necessary to make the property
usable for the purpose for which it was
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acquired. Other charges such as the
cost of installation, transportation,
taxes, duty or protective in-transit in-
surance, shall be included or excluded
from the unit acquisition cost in ac-
cordance with the grantee’s regular ac-
counting practices.

Administrative requirements mean
those matters common to grants in
general, such as financial management,
kinds and frequency of reports, and re-
tention of records. These are distin-
guished from ‘‘programmatic’® require-
ments, which concern matters that can
be treated only on a program-by-pro-
gram or grant-by-grant basis, such as
kinds of activities that can be sup-
ported by grants under a particular
program.

Awarding agency means:

(1) With respect to a grant, the Fed-
eral agency, and

(2) With respect to a subgrant, the
party that awarded the subgrant.

Cash contributions means the grant-
ee’s cash outlay, including the outlay
of money contributed to the grantee or
subgrantee by other public agencies
and institutions, and private organiza-
tions and individuals. When authorized
by Federal legislation, Federal funds
received from other assistance agree-
ments may be considered as grantee or
subgrantee cash contributions.

Contract means (except as used in the
definitions for ‘‘grant’ and ‘‘subgrant”
in this section and except where quali-
fied by ‘‘Federal’’) a procurement con-
tract under a grant or subgrant, and
means a procurement subcontract
under a contract.

Cost sharing or matching means the
value of the third party in-kind con-
tributions and the portion of the costs
of a federally assisted project or pro-
gram not borne by the Federal Govern-
ment.

Cost-type contract means a contract or
subcontract under a grant in which the
contractor or subcontractor is paid on
the basis of the costs it incurs, with or
without a fee.

Equipment means tangible, non-
expendable, personal property having a
useful life of more than one year and
an acquisition cost of $5,000 or more
per unit. A grantee may use its own
definition of equipment provided that

154



Office of the Secretary of Defense

such definition would at least include
all equipment defined above.

Ezxpenditure report means:

(1) For nonconstruction grants, the
SF-269 ‘‘Financial Status Report’ (or
other equivalent report);

(2) For construction grants, the SF-
271 ““Outlay Report and Request for Re-
imbursement’ (or other equivalent re-
port).

Federally recognized Indian tribal gov-
ernment means the governing body or a
governmental agency of any Indian
tribe, band, nation, or other organized
group or community (including any
Native village as defined in section 3 of
the Alaska Native Claims Settlement
Act, 85 Stat. 688) certified by the Sec-
retary of the Interior as eligible for the
special programs and services provided
by him through the Bureau of Indian
Affairs.

Government means a State or local
government or a federally recognized
Indian tribal government.

Grant means an award of financial as-
sistance, including cooperative agree-
ments, in the form of money, or prop-
erty in lieu of money, by the Federal
Government to an eligible grantee. The
term does not include technical assist-
ance which provides services instead of
money, or other assistance in the form
of revenue sharing, loans, loan guaran-
tees, interest subsidies, insurance, or
direct appropriations. Also, the term
does not include assistance, such as a
fellowship or other lump sum award,
which the grantee is not required to ac-
count for.

Grantee means the government to
which a grant is awarded and which is
accountable for the use of the funds
provided. The grantee is the entire
legal entity even if only a particular
component of the entity is designated
in the grant award document.

Local govermment means a county,
municipality, city, town, township,
local public authority (including any
public and Indian housing agency
under the United States Housing Act of
1937) school district, special district,
intrastate district, council of govern-
ments (whether or not incorporated as
a nonprofit corporation under State
law), any other regional or interstate
government entity, or any agency or
instrumentality of a local government.

§33.3

Obligations means the amounts of or-
ders placed, contracts and subgrants
awarded, goods and services received,
and similar transactions during a given
period that will require payment by
the grantee during the same or a future
period.

OMB means the United States Office
of Management and Budget.

Outlays (expenditures) mean charges
made to the project or program. They
may be reported on a cash or accrual
basis. For reports prepared on a cash
basis, outlays are the sum of actual
cash disbursement for direct charges
for goods and services, the amount of
indirect expense incurred, the value of
in-kind contributions applied, and the
amount of cash advances and payments
made to contractors and subgrantees.
For reports prepared on an accrued ex-
penditure basis, outlays are the sum of
actual cash disbursements, the amount
of indirect expense incurred, the value
of inkind contributions applied, and
the new increase (or decrease) in the
amounts owed by the grantee for goods
and other property received, for serv-
ices performed by employees, contrac-
tors, subgrantees, subcontractors, and
other payees, and other amounts be-
coming owed under programs for which
no current services or performance are
required, such as annuities, insurance
claims, and other benefit payments.

Percentage of completion method refers
to a system under which payments are
made for construction work according
to the percentage of completion of the
work, rather than to the grantee’s cost
incurred.

Prior approval means documentation
evidencing consent prior to incurring
specific cost.

Real property means land, including
land improvements, structures and ap-
purtenances thereto, excluding mov-
able machinery and equipment.

Share, when referring to the awarding
agency’s portion of real property,
equipment or supplies, means the same
percentage as the awarding agency’s
portion of the acquiring party’s total
costs under the grant to which the ac-
quisition costs under the grant to
which the acquisition cost of the prop-
erty was charged. Only costs are to be
counted—not the value of third-party
in-kind contributions.
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State means any of the several States
of the United States, the District of
Columbia, the Commonwealth of Puer-
to Rico, any territory or possession of
the United States, or any agency or in-
strumentality of a State exclusive of
local governments. The term does not
include any public and Indian housing
agency under United States Housing
Act of 19317.

Subgrant means an award of financial
assistance in the form of money, or
property in lieu of money, made under
a grant by a grantee to an eligible sub-
grantee. The term includes financial
assistance when provided by contrac-
tual legal agreement, but does not in-
clude procurement purchases, nor does
it include any form of assistance which
is excluded from the definition of
“‘grant” in this part.

Subgrantee means the government or
other legal entity to which a subgrant
is awarded and which is accountable to
the grantee for the use of the funds
provided.

Supplies means all tangible personal
property other than ‘“‘equipment’ as de-
fined in this part.

Suspension means depending on the
context, either:

(1) Temporary withdrawal of the au-
thority to obligate grant funds pending
corrective action by the grantee or
subgrantee or a decision to terminate
the grant, or

(2) An action taken by a suspending
official in accordance with agency reg-
ulations implementing E.O. 12549 to
immediately exclude a person from
participating in grant transactions for
a period, pending completion of an in-
vestigation and such legal or debar-
ment proceedings as may ensue.

Termination means permanent with-
drawal of the authority to obligate pre-
viously-awarded grant funds before
that authority would otherwise expire.
It also means the voluntary relinquish-
ment of that authority by the grantee
or subgrantee. ‘“‘Termination’ does not
include:

(1) Withdrawal of funds awarded on
the basis of the grantee’s underesti-
mate of the unobligated balance in a
prior period;

(2) Withdrawal of the unobligated
balance as of the expiration of a grant;
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(3) Refusal to extend a grant or
award additional funds, to make a com-
peting or noncompeting continuation,
renewal, extension, or supplemental
award; or

(4) Voiding of a grant upon deter-
mination that the award was obtained
fraudulently, or was otherwise illegal
or invalid from inception.

Terms of a grant or subgrant mean all
requirements of the grant or subgrant,
whether in statute, regulations, or the
award document.

Third party in-kind contributions mean
property or services which benefit a
federally assisted project or program
and which are contributed by non-Fed-
eral third parties without charge to the
grantee, or a cost-type contractor
under the grant agreement.

Unliquidated obligations for reports
prepared on a cash basis mean the
amount of obligations incurred by the
grantee that has not been paid. For re-
ports prepared on an accrued expendi-
ture basis, they represent the amount
of obligations incurred by the grantee
for which an outlay has not been re-
corded.

Unobligated balance means the por-
tion of the funds authorized by the
Federal agency that has not been obli-
gated by the grantee and is determined
by deducting the cumulative obliga-
tions from the cumulative funds au-
thorized.

§33.4 Applicability.

(a) General. Subparts A through D of
this part apply to all grants and sub-
grants to governments, except where
inconsistent with Federal statutes or
with regulations authorized in accord-
ance with the exception provision of
§33.6, or:

(1) Grants and subgrants to State and
local institutions of higher education
or State and local hospitals.

(2) The block grants authorized by
the Omnibus Budget Reconciliation
Act of 1981 (Community Services; Pre-
ventive Health and Health Services; Al-
cohol, Drug Abuse, and Mental Health
Services; Maternal and Child Health
Services; Social Services; Low-Income
Home Energy Assistance; States’ Pro-
gram of Community Development
Block Grants for Small Cities; and Ele-
mentary and Secondary Education
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other than programs administered by
the Secretary of Education under title
V, subtitle D, chapter 2, section 583—
the Secretary’s discretionary grant
program) and titles I-III of the Job
Training Partnership Act of 1982 and
under the Public Health Services Act
(section 1921), Alcohol and Drug Abuse
Treatment and Rehabilitation Block
Grant and part C of title V, Mental
Health Service for the Homeless Block
Grant).

(3) Entitlement grants to carry out
the following programs of the Social
Security Act:

(i) Aid to Needy Families with De-
pendent Children (title IV-A of the Act,
not including the Work Incentive Pro-
gram (WIN) authorized by section
402(2)19(G); HHS grants for WIN are
subject to this part);

(ii) Child Support Enforcement and
Establishment of Paternity (title IV-D
of the Act);

(iii) Foster Care and Adoption Assist-
ance (title IV-E of the Act);

(iv) Aid to the Aged, Blind, and Dis-
abled (titles I, X, XIV, and XVI-AABD
of the Act); and

(v) Medical Assistance (Medicaid)
(title XIX of the Act) not including the
State Medicaid Fraud Control program
authorized by section 1903(a)(6)(B).

(4) Entitlement grants under the fol-
lowing programs of The National
School Lunch Act:

(i) School Lunch (section 4 of the
Act),

(ii) Commodity Assistance (section 6
of the Act),

(iii) Special Meal Assistance (section
11 of the Act),

(iv) Summer Food Service for Chil-
dren (section 13 of the Act), and

(v) Child Care Food Program (section
17 of the Act).

(5) Entitlement grants under the fol-
lowing programs of The Child Nutri-
tion Act of 1966:

(i) Special Milk (section 3 of the Act),
and

(ii) School Breakfast (section 4 of the
Act).

(6) Entitlement grants for State Ad-
ministrative expenses under The Food
Stamp Act of 1977 (section 16 of the
Act).

(7) A grant for an experimental, pilot,
or demonstration project that is also

§33.6

supported by a grant listed in para-
graph (a)(3) of this section;

(8) Grant funds awarded under sub-
section 412(e) of the Immigration and
Nationality Act (8 U.S.C. 1522(e)) and
subsection 501(a) of the Refugee Edu-
cation Assistance Act of 1980 (Pub. L.
96-422, 94 Stat. 1809), for cash assist-
ance, medical assistance, and supple-
mental security income benefits to ref-
ugees and entrants and the administra-
tive costs of providing the assistance
and benefits;

(9) Grants to local education agencies
under 20 U.S.C. 236 through 241-1(a),
and 242 through 244 (portions of the Im-
pact Aid program), except for 20 U.S.C.
238(d)(2)(c) and 240(f) (Entitlement In-
crease for Handicapped Children); and

(10) Payments under the Veterans
Administration’s State Home Per Diem
Program (38 U.S.C. 641(a)).

(b) Entitlement programs. Entitlement
programs enumerated above in §33.4(a)
(3) through (8) are subject to subpart E.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.5 Effect on other issuances.

All other grants administration pro-
visions of codified program regula-
tions, program manuals, handbooks
and other nonregulatory materials
which are inconsistent with this part
are superseded, except to the extent
they are required by statute, or au-
thorized in accordance with the excep-
tion provision in §33.6.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.6 Additions and exceptions.

(a) For classes of grants and grantees
subject to this part, Federal agencies
may not impose additional administra-
tive requirements except in codified
regulations published in the FEDERAL
REGISTER.

(b) Exceptions for classes of grants or
grantees may be authorized only by
OMB.

(c) Exceptions on a case-by-case basis
and for subgrantees may be authorized
by the affected Federal agencies.
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Subpart B—Pre-Award
Requirements

§33.10 Forms for applying for grants.

(a) Scope. (1) This section prescribes
forms and instructions to be used by
governmental organizations (except
hospitals and institutions of higher
education operated by a government)
in applying for grants. This section is
not applicable, however, to formula
grant programs which do not require
applicants to apply for funds on a
project basis.

(2) This section applies only to appli-
cations to Federal agencies for grants,
and is not required to be applied by
grantees in dealing with applicants for
subgrants. However, grantees are en-
couraged to avoid more detailed or bur-
densome application requirements for
subgrants.

(b) Authorized forms and instructions
for governmental organizations. (1) In ap-
plying for grants, applicants shall only
use standard application forms or those
prescribed by the granting agency with
the approval of OMB under the Paper-
work Reduction Act of 1980.

(2) Applicants are not required to
submit more than the original and two
copies of preapplications or applica-
tions.

(3) Applicants must follow all appli-
cable instructions that bear OMB
clearance numbers. Federal agencies
may specify and describe the programs,
functions, or activities that will be
used to plan, budget, and evaluate the
work under a grant. Other supple-
mentary instructions may be issued
only with the approval of OMB to the
extent required under the Paperwork
Reduction Act of 1980. For any stand-
ard form, except the SF-424 facesheet,
Federal agencies may shade out or in-
struct the applicant to disregard any
line item that is not needed.

(4) When a grantee applies for addi-
tional funding (such as a continuation
or supplemental award) or amends a
previously submitted application, only
the affected pages need be submitted.
Previously submitted pages with infor-
mation that is still current need not be
resubmitted.
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§33.11 State plans.

(a) Scope. The statutes for some pro-
grams require States to submit plans
before receiving grants. Under regula-
tions implementing Executive Order
12372, ‘‘Intergovernmental Review of
Federal Programs,’” States are allowed
to simplify, consolidate and substitute
plans. This section contains additional
provisions for plans that are subject to
regulations implementing the Execu-
tive order.

(b) Requirements. A State need meet
only Federal administrative or pro-
grammatic requirements for a plan
that are in statutes or codified regula-
tions.

(c) Assurances. In each plan the State
will include an assurance that the
State shall comply with all applicable
Federal statutes and regulations in ef-
fect with respect to the periods for
which it receives grant funding. For
this assurance and other assurances re-
quired in the plan, the State may:

(1) Cite by number the statutory or
regulatory provisions requiring the as-
surances and affirm that it gives the
assurances required by those provi-
sions,

(2) Repeat the assurance language in
the statutes or regulations, or

(3) Develop its own language to the
extent permitted by law.

(d) Amendments. A State will amend a
plan whenever necessary to reflect: (1)
New or revised Federal statutes or reg-
ulations or (2) a material change in any
State law, organization, policy, or
State agency operation. The State will
obtain approval for the amendment and
its effective date but need submit for
approval only the amended portions of
the plan.

§33.12 Special grant or subgrant con-
ditions for “high-risk” grantees.

(a) A grantee or subgrantee may be
considered ‘‘high risk” if an awarding
agency determines that a grantee or
subgrantee:

(1) Has a history of unsatisfactory
performance, or

(2) Is not financially stable, or

(3) Has a management system which
does not meet the management stand-
ards set forth in this part, or

(4) Has not conformed to terms and
conditions of previous awards, or
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(5) Is otherwise not responsible; and
if the awarding agency determines that
an award will be made, special condi-
tions and/or restrictions shall cor-
respond to the high risk condition and
shall be included in the award.

(b) Special conditions or restrictions
may include:

(1) Payment on a reimbursement
basis;

(2) Withholding authority to proceed
to the next phase until receipt of evi-
dence of acceptable performance within
a given funding period;

(3) Requiring additional,
tailed financial reports;

(4) Additional project monitoring;

(5) Requiring the grantee or sub-
grantee to obtain technical or manage-
ment assistance; or

(6) Establishing additional prior ap-
provals.

(c) If an awarding agency decides to
impose such conditions, the awarding
official will notify the grantee or sub-
grantee as early as possible, in writing,
of:

(1) The nature of the special condi-
tions/restrictions;

(2) The reason(s) for imposing them;

(3) The corrective actions which must
be taken before they will be removed
and the time allowed for completing
the corrective actions and

(4) The method of requesting recon-
sideration of the conditions/restric-
tions imposed.

Subpart C—Post-Award
Requirements

more de-

FINANCIAL ADMINISTRATION

§33.20 Standards for financial man-
agement systems.

(a) A State must expand and account
for grant funds in accordance with
State laws and procedures for expend-
ing and accounting for its own funds.
Fiscal control and accounting proce-
dures of the State, as well as its sub-
grantees and cost-type contractors,
must be sufficient to—

(1) Permit preparation of reports re-
quired by this part and the statutes au-
thorizing the grant, and

(2) Permit the tracing of funds to a
level of expenditures adequate to es-
tablish that such funds have not been

§33.20

used in violation of the restrictions
and prohibitions of applicable statutes.

(b) The financial management sys-
tems of other grantees and subgrantees
must meet the following standards:

(1) Financial reporting. Accurate, cur-
rent, and complete disclosure of the fi-
nancial results of financially assisted
activities must be made in accordance
with the financial reporting require-
ments of the grant or subgrant.

(2) Accounting records. Grantees and
subgrantees must maintain records
which adequately identify the source
and application of funds provided for fi-
nancially-assisted activities. These
records must contain information per-
taining to grant or subgrant awards
and authorizations, obligations, unobli-
gated balances, assets, liabilities, out-
lays or expenditures, and income.

(3) Internal control. Effective control
and accountability must be maintained
for all grant and subgrant cash, real
and personal property, and other as-
sets. Grantees and subgrantees must
adequately safeguard all such property
and must assure that it is used solely
for authorized purposes.

(4) Budget control. Actual expendi-
tures or outlays must be compared
with budgeted amounts for each grant
or subgrant. Financial information
must be related to performance or pro-
ductivity data, including the develop-
ment of unit cost information when-
ever appropriate or specifically re-
quired in the grant or subgrant agree-
ment. If unit cost data are required, es-
timates based on available documenta-
tion will be accepted whenever pos-
sible.

(5) Allowable cost. Applicable OMB
cost principles, agency program regula-
tions, and the terms of grant and
subgrant agreements will be followed
in determining the reasonableness, al-
lowability, and allocability of costs.

(6) Source documentation. Accounting
records must be supported by such
source documentation as cancelled
checks, paid bills, payrolls, time and
attendance records, contract and
subgrant award documents, etc.

(7)) Cash management. Procedures for
minimizing the time elapsing between
the transfer of funds from the TU.S.
Treasury and disbursement by grantees
and subgrantees must be followed
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whenever advance payment procedures
are used. Grantees must establish rea-
sonable procedures to ensure the re-
ceipt of reports on subgrantees’ cash
balances and cash disbursements in
sufficient time to enable them to pre-
pare complete and accurate cash trans-
actions reports to the awarding agen-
cy. When advances are made by letter-
of-credit or electronic transfer of funds
methods, the grantee must make
drawdowns as close as possible to the
time of making disbursements. Grant-
ees must monitor cash drawdowns by
their subgrantees to assure that they
conform substantially to the same
standards of timing and amount as
apply to advances to the grantees.

(c) An awarding agency may review
the adequacy of the financial manage-
ment system of any applicant for fi-
nancial assistance as part of a
preaward review or at any time subse-
quent to award.

§33.21 Payment.

(a) Scope. This section prescribes the
basic standard and the methods under
which a Federal agency will make pay-
ments to grantees, and grantees will
make payments to subgrantees and
contractors.

(b) Basic standard. Methods and pro-
cedures for payment shall minimize
the time elapsing between the transfer
of funds and disbursement by the
grantee or subgrantee, in accordance
with Treasury regulations at 31 CFR
part 205.

(c) Advances. Grantees and sub-
grantees shall be paid in advance, pro-
vided they maintain or demonstrate
the willingness and ability to maintain
procedures to minimize the time elaps-
ing between the transfer of the funds
and their disbursement by the grantee
or subgrantee.

(d) Reimbursement. Reimbursement
shall be the preferred method when the
requirements in paragraph (c) of this
section are not met. Grantees and sub-
grantees may also be paid by reim-
bursement for any construction grant.
Except as otherwise specified in regula-
tion, Federal agencies shall not use the
percentage of completion method to
pay construction grants. The grantee
or subgrantee may use that method to
pay its construction contractor, and if
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it does, the awarding agency’s pay-
ments to the grantee or subgrantee
will be based on the grantee’s or sub-
grantee’s actual rate of disbursement.

(e) Working capital advances. If a
grantee cannot meet the criteria for
advance payments described in para-
graph (c) of this section, and the Fed-
eral agency has determined that reim-
bursement is not feasible because the
grantee lacks sufficient working cap-
ital, the awarding agency may provide
cash or a working capital advance
basis. Under this procedure the award-
ing agency shall advance cash to the
grantee to cover its estimated dis-
bursement needs for an initial period
generally geared to the grantee’s dis-
bursing cycle. Thereafter, the awarding
agency shall reimburse the grantee for
its actual cash disbursements. The
working capital advance method of
payment shall not be used by grantees
or subgrantees if the reason for using
such method is the unwillingness or in-
ability of the grantee to provide timely
advances to the subgrantee to meet the
subgrantee’s actual cash disburse-
ments.

(f) Effect of program income, refunds,
and audit recoveries on payment. (1)
Grantees and subgrantees shall dis-
burse repayments to and interest
earned on a revolving fund before re-
questing additional cash payments for
the same activity.

(2) Except as provided in paragraph
(£)(1) of this section, grantees and sub-
grantees shall disburse program in-
come, rebates, refunds, contract settle-
ments, audit recoveries and interest
earned on such funds before requesting
additional cash payments.

(g) Withholding payments. (1) Unless
otherwise required by Federal statute,
awarding agencies shall not withhold
payments for proper charges incurred
by grantees or subgrantees unless—

(i) The grantee or subgrantee has
failed to comply with grant award con-
ditions or

(ii) The grantee or subgrantee is in-
debted to the United States.

(2) Cash withheld for failure to com-
ply with grant award condition, but
without suspension of the grant, shall
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be released to the grantee upon subse-
quent compliance. When a grant is sus-
pended, payment adjustments will be
made in accordance with §33.43(c).

(3) A Federal agency shall not make
payment to grantees for amounts that
are withheld by grantees or sub-
grantees from payment to contractors
to assure satisfactory completion of
work. Payments shall be made by the
Federal agency when the grantees or
subgrantees actually disburse the with-
held funds to the contractors or to es-
crow accounts established to assure
satisfactory completion of work.

(h) Cash depositories. (1) Consistent
with the national goal of expanding the
opportunities for minority business en-
terprises, grantees and subgrantees are
encouraged to use minority banks (a
bank which is owned at least 50 percent
by minority group members). A list of
minority owned banks can be obtained
from the Minority Business Develop-
ment Agency, Department of Com-
merce, Washington, DC 20230.

(2) A grantee or subgrantee shall
maintain a separate bank account only
when required by Federal-State agree-
ment.

(i) Interest earned on advances. Except
for interest earned on advances of
funds exempt under the Intergovern-
mental Cooperation Act (31 U.S.C. 6501
et seq.) and the Indian Self-Determina-
tion Act (23 U.S.C. 450), grantees and
subgrantees shall promptly, but at
least quarterly, remit interest earned
on advances to the Federal agency. The
grantee or subgrantee may keep inter-
est amounts up to $100 per year for ad-
ministrative expenses.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.22 Allowable costs.

(a) Limitation on use of funds. Grant
funds may be used only for:

(1) The allowable costs of the grant-
ees, subgrantees and cost-type contrac-
tors, including allowable costs in the
form of payments to fixed-price con-
tractors; and

(2) Reasonable fees or profit to cost-
type contractors but not any fee or
profit (or other increment above allow-
able costs) to the grantee or sub-
grantee.

§33.24

(b) Applicable cost principles. For each
kind of organization, there is a set of
Federal principles for determining al-
lowable costs. Allowable costs will be
determined in accordance with the cost
principles applicable to the organiza-
tion incurring the costs. The following
chart lists the kinds of organizations

and the applicable cost principles.

For the costs of a—

Use the principles in—

State, local or Indian tribal
government.

Private nonprofit organization
other than an (1) institution
of higher education, (2)
hospital, or (3) organization
named in OMB Circular A—
122 as not subject to that
circular.

Educational institutions. .........

For-profit organization other
than a hospital and an or-
ganization named in OBM
Circular A-122 as not sub-
ject to that circular.

OMB Circular A-87.

OMB Circular A-122.

OMB Circular A-21.

48 CFR part 31. Contract
Cost Principles and Proce-
dures, or uniform cost ac-
counting standards that
comply with cost principles

acceptable to the Federal
agency.

§33.23 Period of availability of funds.

(a) General. Where a funding period is
specified, a grantee may charge to the
award only costs resulting from obliga-
tions of the funding period unless car-
ryover of unobligated balances is per-
mitted, in which case the carryover
balances may be charged for costs re-
sulting from obligations of the subse-
quent funding period.

(b) Liquidation of obligations. A grant-
ee must liquidate all obligations in-
curred under the award not later than
90 days after the end of the funding pe-
riod (or as specified in a program regu-
lation) to coincide with the submission
of the annual Financial Status Report
(SF-269). The Federal agency may ex-
tend this deadline at the request of the
grantee.

§33.24 Matching or cost sharing.

(a) Basic rule: Costs and contributions
acceptable. With the qualifications and
exceptions listed in paragraph (b) of
this section, a matching or cost shar-
ing requirement may be satisfied by ei-
ther or both of the following:

(1) Allowable costs incurred by the
grantee, subgrantee or a cost-type con-
tractor under the assistance agree-
ment. This includes allowable costs
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borne by non-Federal grants or by oth-
ers cash donations from non-Federal
third parties.

(2) The value of third party in-kind
contributions applicable to the period
to which the cost sharing or matching
requirements applies.

(b) Qualifications and exceptions—(1)
Costs borne by other Federal grant agree-
ments. Except as provided by Federal
statute, a cost sharing or matching re-
quirement may not be met by costs
borne by another Federal grant. This
prohibition does not apply to income
earned by a grantee or subgrantee from
a contract awarded under another Fed-
eral grant.

(2) General revenue sharing. For the
purpose of this section, general revenue
sharing funds distributed under 31
U.S.C. 6702 are not considered Federal
grant funds.

(3) Cost or contributions counted to-
wards other Federal costs-sharing require-
ments. Neither costs nor the values of
third party in-kind contributions may
count towards satisfying a cost sharing
or matching requirement of a grant
agreement if they have been or will be
counted towards satisfying a cost shar-
ing or matching requirement of an-
other Federal grant agreement, a Fed-
eral procurement contract, or any
other award of Federal funds.

(4) Costs financed by program income.
Costs financed by program income, as
defined in §33.25, shall not count to-
wards satisfying a cost sharing or
matching requirement unless they are
expressly permitted in the terms of the
assistance agreement. (This use of gen-
eral program income is described in
§33.25(2).)

(b) Services or property financed by in-
come earned by contractors. Contractors
under a grant may earn income from
the activities carried out under the
contract in addition to the amounts
earned from the party awarding the
contract. No costs of services or prop-
erty supported by this income may
count toward satisfying a cost sharing
or matching requirement unless other
provisions of the grant agreement ex-
pressly permit this kind of income to
be used to meet the requirement.

(6) Records. Costs and third party in-
kind contributions counting towards
satisfying a cost sharing or matching
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requirement must be verifiable from
the records of grantees and subgrantee
or cost-type contractors. These records
must show how the value placed on
third party in-kind contributions was
derived. To the extent feasible, volun-
teer services will be supported by the
same methods that the organization
uses to support the allocability of reg-
ular personnel costs.

(T) Special standards for third party in-
kind contributions. (i) Third party in-
kind contributions count towards sat-
isfying a cost sharing or matching re-
quirement only where, if the party re-
ceiving the contributions were to pay
for them, the payments would be allow-
able costs.

(ii) Some third party in-kind con-
tributions are goods and services that,
if the grantee, subgrantee, or con-
tractor receiving the contribution had
to pay for them, the payments would
have been an indirect costs. Costs shar-
ing or matching credit for such con-
tributions shall be given only if the
grantee, subgrantee, or contractor has
established, along with its regular indi-
rect cost rate, a special rate for allo-
cating to individual projects or pro-
grams the value of the contributions.

(iii) A third party in-kind contribu-
tion to a fixed-price contract may
count towards satisfying a cost sharing
or matching requirement only if it re-
sults in:

(A) An increase in the services or
property provided under the contract
(without additional cost to the grantee
or subgrantee) or

(B) A cost savings to the grantee or
subgrantee.

(iv) The values placed on third party
in-kind contributions for cost sharing
or matching purposes will conform to
the rules in the succeeding sections of
this part. If a third party in-kind con-
tribution is a type not treated in those
sections, the value placed upon it shall
be fair and reasonable.

(¢) Valuation of donated services—(1)
Volunteer services. Unpaid services pro-
vided to a grantee or subgrantee by in-
dividuals will be valued at rates con-
sistent with those ordinarily paid for
similar work in the grantee’s or sub-
grantee’s organization. If the grantee
or subgrantee does not have employees
performing similar work, the rates will
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be consistent with those ordinarily
paid by other employers for similar
work in the same labor market. In ei-
ther case, a reasonable amount for
fringe benefits may be included in the
valuation.

(2) Employees of other organizations.
When an employer other than a grant-
ee, subgrantee, or cost-type contractor
furnishes free of charge the services of
an employee in the employee’s normal
line of work, the services will be valued
at the employee’s regular rate of pay
exclusive of the employee’s fringe ben-
efits and overhead costs. If the services
are in a different line of work, para-
graph (c¢)(1) of this section applies.

(d) Valuation of third party donated
supplies and loaned equipment or space.
(1) If a third party donates supplies,
the contribution will be valued at the
market value of the supplies at the
time of donation.

(2) If a third party donates the use of
equipment or space in a building but
retains title, the contribution will be
valued at the fair rental rate of the
equipment or space.

(e) Valuation of third party donated
equipment, buildings, and land. If a third
party donates equipment, buildings, or
land, and title passes to a grantee or
subgrantee, the treatment of the do-
nated property will depend upon the
purpose of the grant or subgrant, as
follows:

(1) Awards for capital expenditures. If
the purpose of the grant or subgrant is
to assist the grantee or subgrantee in
the acquisition of property, the market
value of that property at the time of
donation may be counted as cost shar-
ing or matching,

(2) Other awards. If assisting in the
acquisition of property is not the pur-
pose of the grant or subgrant, para-
graphs (e)(2) (i) and (ii) of this section
apply:

(i) If approval is obtained from the
awarding agency, the market value at
the time of donation of the donated
equipment or buildings and the fair
rental rate of the donated land may be
counted as cost sharing or matching.
In the case of a subgrant, the terms of
the grant agreement may require that
the approval be obtained from the Fed-
eral agency as well as the grantee. In
all cases, the approval may be given
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only if a purchase of the equipment or
rental of the land would be approved as
an allowable direct cost. If any part of
the donated property was acquired
with Federal funds, only the non-Fed-
eral share of the property may be
counted as cost-sharing or matching.

(ii) If approval is not obtained under
paragraph (e)(2)(i) of this section, no
amount may be counted for donated
land, and only depreciation or use al-
lowances may be counted for donated
equipment and buildings. The deprecia-
tion or use allowances for this property
are not treated as third party in-kind
contributions. Instead, they are treat-
ed as costs incurred by the grantee or
subgrantee. They are computed and al-
located (usually as indirect costs) in
accordance with the cost principles
specified in §33.22, in the same way as
depreciation or use allowances for pur-
chased equipment and buildings. The
amount of depreciation or use allow-
ances for donated equipment and build-
ings is based on the property’s market
value at the time it was donated.

(f) Valuation of grantee or subgrantee
donated real property for construction/ac-
quisition. If a grantee or subgrantee do-
nates real property for a construction
or facilities acquisition project, the
current market value of that property
may be counted as cost sharing or
matching. If any part of the donated
property was acquired with Federal
funds, only the non-Federal share of
the property may be counted as cost
sharing or matching.

(g) Appraisal of real property. In some
cases under paragraphs (d), (e) and (f)
of this section, it will be necessary to
establish the market value of land or a
building or the fair rental rate of land
or of space in a building. In these cases,
the Federal agency may require the
market value or fair rental value be set
by an independent appraiser, and that
the value or rate be certified by the
grantee. This requirement will also be
imposed by the grantee on subgrantees.
[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-

nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.25 Program income.

(a) General. Grantees are encouraged
to earn income to defray program
costs. Program income includes income
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from fees for services performed, from
the use or rental of real or personal
property acquired with grant funds,
from the sale of commodities or items
fabricated under a grant agreement,
and from payments of principal and in-
terest on loans made with grant funds.
Except as otherwise provided in regula-
tions of the Federal agency, program
income does not include interest on
grant funds, rebates, credits, discounts,
refunds, etc. and interest earned on
any of them.

(b) Definition of program income. Pro-
gram income means gross income re-
ceived by the grantee or subgrantee di-
rectly generated by a grant supported
activity, or earned only as a result of
the grant agreement during the grant
period. ‘“‘During the grant period” is
the time between the effective date of
the award and the ending date of the
award reflected in the final financial
report.

(c) Cost of generating program income.
If authorized by Federal regulations or
the grant agreement, costs incident to
the generation of program income may
be deducted from gross income to de-
termine program income.

(d) Governmental revenues. Taxes, spe-
cial assessments, levies, fines, and
other such revenues raised by a grantee
or subgrantee are not program income
unless the revenues are specifically
identified in the grant agreement or
Federal agency regulations as program
income.

(e) Royalties. Income from royalties
and license fees for copyrighted mate-
rial, patents, and inventions developed
by a grantee or subgrantee is program
income only if the revenues are specifi-
cally identified in the grant agreement
or Federal agency regulations as pro-
gram income. (See §33.34.)

(f) Property. Proceeds from the sale of
real property or equipment will be han-
dled in accordance with the require-
ments of §§33.31 and 33.32.

(g) Use of program income. Program
income shall be deducted from outlays
which may be both Federal and non-
Federal as described below, unless the
Federal agency regulations or the
grant agreement specify another alter-
native (or a combination of the alter-
natives). In specifying alternatives, the
Federal agency may distinguish be-
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tween income earned by the grantee
and income earned by subgrantees and
between the sources, kinds, or amounts
of income. When Federal agencies au-
thorize the alternatives in paragraphs
(g) (2) and (3) of this section, program
income in excess of any limits stipu-
lated shall also be deducted from out-
lays.

(1) Deduction. Ordinarily program in-
come shall be deducted from total al-
lowable costs to determine the net al-
lowable costs. Program income shall be
used for current costs unless the Fed-
eral agency authorizes otherwise. Pro-
gram income which the grantee did not
anticipate at the time of the award
shall be used to reduce the Federal
agency and grantee contributions rath-
er than to increase the funds com-
mitted to the project.

(2) Addition. When authorized, pro-
gram income may be added to the
funds committed to the grant agree-
ment by the Federal agency and the
grantee. The program income shall be
used for the purposes and under the
conditions of the grant agreement.

(38) Cost sharing or matching. When au-
thorized, program income may be used
to meet the cost sharing or matching
requirement of the grant agreement.
The amount of the Federal grant award
remains the same.

(h) Income after the award period.
There are no Federal requirements gov-
erning the disposition of program in-
come earned after the end of the award
period (i.e., until the ending date of the
final financial report, see paragraph (a)
of this section), unless the terms of the
agreement or the Federal agency regu-
lations provide otherwise.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.26 Non-Federal audit.

(a) Basic rule. Grantees and sub-
grantees are responsible for obtaining
audits in accordance with the Single
Audit Act Amendments of 1996 (31
U.S.C. 7501-7507) and revised OMB Cir-
cular A-133, ‘““‘Audits of States, Local
Governments, and Non-Profit Organi-
zations.”” The audits shall be made by
an independent auditor in accordance
with generally accepted government
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auditing standards covering financial
audits.

(b) Subgrantees. State or local govern-
ments, as those terms are defined for
purposes of the Single Audit Act
Amendments of 1996, that provide Fed-
eral awards to a subgrantee, which ex-
pends $500,000 or more (or other
amount as specified by OMB) in Fed-
eral awards in a fiscal year, shall:

(1) Determine whether State or local
subgrantees have met the audit re-
quirements of the Act and whether sub-
grantees covered by OMB Circular A-
110, “Uniform Administrative Require-
ments for Grants and Agreements with
Institutions of Higher Education, Hos-
pitals, and Other Non-Profit Organiza-
tions,” have met the audit require-
ments of the Act. Commercial contrac-
tors (private for-profit and private and
governmental organizations) providing
goods and services to State and local
governments are not required to have a
single audit performed. State and local
governments should use their own pro-
cedures to ensure that the contractor
has complied with laws and regulations
affecting the expenditure of Federal
funds;

(2) Determine whether the sub-
grantee spent Federal assistance funds
provided in accordance with applicable
laws and regulations. This may be ac-
complished by reviewing an audit of
the subgrantee made in accordance
with the Act, Circular A-110, or
through other means (e.g., program re-
views) if the subgrantee has not had
such an audit;

(3) Ensure that appropriate correc-
tive action is taken within six months
after receipt of the audit report in in-
stance of noncompliance with Federal
laws and regulations;

(4) Consider whether subgrantee au-
dits necessitate adjustment of the
grantee’s own records; and

(5) Require each subgrantee to permit
independent auditors to have access to
the records and financial statements.

(c) Auditor selection. In arranging for
audit services, §33.36 shall be followed.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992; 62 FR 45939, 45943, Aug. 29, 1997;
70 FR 49477, Aug. 23, 2005]

§33.30
CHANGES, PROPERTY, AND SUBAWARDS

§33.30 Changes.

(a) General. Grantees and subgrantees
are permitted to rebudget within the
approved direct cost budget to meet
unanticipated requirements and may
make limited program changes to the
approved project. However, unless
waived by the awarding agency, certain
types of post-award changes in budgets
and projects shall require the prior
written approval of the awarding agen-
cy.

(b) Relation to cost principles. The ap-
plicable cost principles (see §33.22) con-
tain requirements for prior approval of
certain types of costs. Except where
waived, those requirements apply to all
grants and subgrants even if para-
graphs (c¢) through (f) of this section do
not.

(c) Budget changes—(1) Nonconstruc-
tion projects. Except as stated in other
regulations or an award document,
grantees or subgrantees shall obtain
the prior approval of the awarding
agency whenever any of the following
changes is anticipated under a non-
construction award:

(i) Any revision which would result
in the need for additional funding.

(i1) Unless waived by the awarding
agency, cumulative transfers among di-
rect cost categories, or, if applicable,
among separately budgeted programs,
projects, functions, or activities which
exceed or are expected to exceed ten
percent of the current total approved
budget, whenever the awarding agen-
cy’s share exceeds $100,000.

(iii) Transfer of funds allotted for
training allowances (i.e., from direct
payments to trainees to other expense
categories).

(2) Construction projects. Grantees and
subgrantees shall obtain prior written
approval for any budget revision which
would result in the need for additional
funds.

(3) Combined construction and non-
construction projects. When a grant or
subgrant provides funding for both con-
struction and nonconstruction activi-
ties, the grantee or subgrantee must
obtain prior written approval from the
awarding agency before making any
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fund or budget transfer from non-
construction to construction or vice
versa.

(d) Programmatic changes. Grantees or
subgrantees must obtain the prior ap-
proval of the awarding agency when-
ever any of the following actions is an-
ticipated:

(1) Any revision of the scope or objec-
tives of the project (regardless of
whether there is an associated budget
revision requiring prior approval).

(2) Need to extend the period of avail-
ability of funds.

(3) Changes in key persons in cases
where specified in an application or a
grant award. In research projects, a
change in the project director or prin-
cipal investigator shall always require
approval unless waived by the award-
ing agency.

(4) Under nonconstruction projects,
contracting out, subgranting (if au-
thorized by law) or otherwise obtaining
the services of a third party to perform
activities which are central to the pur-
poses of the award. This approval re-
quirement is in addition to the ap-
proval requirements of §33.36 but does
not apply to the procurement of equip-
ment, supplies, and general support
services.

(e) Additional prior approval require-
ments. The awarding agency may not
require prior approval for any budget
revision which is not described in para-
graph (c) of this section.

(f) Requesting prior approval. (1) A re-
quest for prior approval of any budget
revision will be in the same budget for-
mal the grantee used in its application
and shall be accompanied by a nar-
rative justification for the proposed re-
vision.

(2) A request for a prior approval
under the applicable Federal cost prin-
ciples (see §33.22) may be made by let-
ter.

(3) A request by a subgrantee for
prior approval will be addressed in
writing to the grantee. The grantee
will promptly review such request and
shall approve or disapprove the request
in writing. A grantee will not approve
any budget or project revision which is
inconsistent with the purpose or terms
and conditions of the Federal grant to
the grantee. If the revision, requested
by the subgrantee would result in a
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change to the grantee’s approved
project which requires Federal prior
approval, the grantee will obtain the
Federal agency’s approval before ap-
proving the subgrantee’s request.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6200,
Feb. 21, 1992]

§33.31 Real property.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to real property acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) Use. Except as otherwise provided
by Federal statutes, real property will
be used for the originally authorized
purposes as long as needed for that pur-
poses, and the grantee or subgrantee
shall not dispose of or encumber its
title or other interests.

(c) Disposition. When real property is
no longer needed for the originally au-
thorized purpose, the grantee or sub-
grantee will request disposition in-
structions from the awarding agency.
The instructions will provide for one of
the following alternatives:

(1) Retention of title. Retain title after
compensating the awarding agency.
The amount paid to the awarding agen-
cy will be computed by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the fair market value of
the property. However, in those situa-
tions where a grantee or subgrantee is
disposing of real property acquired
with grant funds and acquiring replace-
ment real property under the same pro-
gram, the net proceeds from the dis-
position may be used as an offset to the
cost of the replacement property.

(2) Sale of property. Sell the property
and compensate the awarding agency.
The amount due to the awarding agen-
cy will be calculated by applying the
awarding agency’s percentage of par-
ticipation in the cost of the original
purchase to the proceeds of the sale
after deduction of any actual and rea-
sonable selling and fixing-up expenses.
If the grant is still active, the net pro-
ceeds from sale may be offset against
the original cost of the property. When
a grantee or subgrantee is directed to
sell property, sales procedures shall be
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followed that provide for competition
to the extent practicable and result in
the highest possible return.

(3) Transfer of title. Transfer title to
the awarding agency or to a third-
party designated/approved by the
awarding agency. The grantee or sub-
grantee shall be paid an amount cal-
culated by applying the grantee or sub-
grantee’s percentage of participation
in the purchase of the real property to
the current fair market value of the
property.

§33.32 Equipment.

(a) Title. Subject to the obligations
and conditions set forth in this section,
title to equipment acquired under a
grant or subgrant will vest upon acqui-
sition in the grantee or subgrantee re-
spectively.

(b) States. A State will use, manage,
and dispose of equipment acquired
under a grant by the State in accord-
ance with State laws and procedures.
Other grantees and subgrantees will
follow paragraphs (c¢) through (e) of
this section.

(c) Use. (1) Equipment shall be used
by the grantee or subgrantee in the
program or project for which it was ac-
quired as long as needed, whether or
not the project or program continues
to be supported by Federal funds. When
no longer needed for the original pro-
gram or project, the equipment may be
used in other activities currently or
previously supported by a Federal
agency.

(2) The grantee or subgrantee shall
also make equipment available for use
on other projects or programs cur-
rently or previously supported by the
Federal Government, providing such
use will not interfere with the work on
the projects or program for which it
was originally acquired. First pref-
erence for other use shall be given to
other programs or projects supported
by the awarding agency. User fees
should be considered if appropriate.

(3) Notwithstanding the encourage-
ment in §33.25(a) to earn program in-
come, the grantee or subgrantee must
not use equipment acquired with grant
funds to provide services for a fee to
compete unfairly with private compa-
nies that provide equivalent services,
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unless specifically permitted or con-
templated by Federal statute.

(4) When acquiring replacement
equipment, the grantee or subgrantee
may use the equipment to be replaced
as a trade-in or sell the property and
use the proceeds to offset the cost of
the replacement property, subject to
the approval of the awarding agency.

(d) Management requirements. Proce-
dures for managing equipment (includ-
ing replacement equipment), whether
acquired in whole or in part with grant
funds, until disposition takes place
will, as a minimum, meet the following
requirements:

(1) Property records must be main-
tained that include a description of the
property, a serial number or other
identification number, the source of
property, who holds title, the acquisi-
tion date, and cost of the property, per-
centage of Federal participation in the
cost of the property, the location, use
and condition of the property, and any
ultimate disposition data including the
date of disposal and sale price of the
property.

(2) A physical inventory of the prop-
erty must be taken and the results rec-
onciled with the property records at
least once every two years.

(3) A control system must be devel-
oped to ensure adequate safeguards to
prevent loss, damage, or theft of the
property. Any loss, damage, or theft
shall be investigated.

(4) Adequate maintenance procedures
must be developed to keep the property
in good condition.

(5) If the grantee or subgrantee is au-
thorized or required to sell the prop-
erty, proper sales procedures must be
established to ensure the highest pos-
sible return.

(e) Disposition. When original or re-
placement equipment acquired under a
grant or subgrant is no longer needed
for the original project or program or
for other activities currently or pre-
viously supported by a Federal agency,
disposition of the equipment will be
made as follows:

(1) Items of equipment with a current
per-unit fair market value of less than
$5,000 may be retained, sold or other-
wise disposed of with no further obliga-
tion to the awarding agency.
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(2) Items of equipment with a current
per unit fair market value in excess of
$5,000 may be retained or sold and the
awarding agency shall have a right to
an amount calculated by multiplying
the current market value or proceeds
from sale by the awarding agency’s
share of the equipment.

(3) In cases where a grantee or sub-
grantee fails to take appropriate dis-
position actions, the awarding agency
may direct the grantee or subgrantee
to take excess and disposition actions.

(f) Federal equipment. In the event a
grantee or subgrantee is provided fed-
erally-owned equipment:

(1) Title will remain vested in the
Federal Government.

(2) Grantees or subgrantees will man-
age the equipment in accordance with
Federal agency rules and procedures,
and submit an annual inventory list-
ing.

(3) When the equipment is no longer
needed, the grantee or subgrantee will
request disposition instructions from
the Federal agency.

(g) Right to transfer title. The Federal
awarding agency may reserve the right
to transfer title to the Federal Govern-
ment or a third part named by the
awarding agency when such a third
party is otherwise eligible under exist-
ing statutes. Such transfers shall be
subject to the following standards:

(1) The property shall be identified in
the grant or otherwise made known to
the grantee in writing.

(2) The Federal awarding agency
shall issue disposition instruction
within 120 calendar days after the end
of the Federal support of the project
for which it was acquired. If the Fed-
eral awarding agency fails to issue dis-
position instructions within the 120
calendar-day period the grantee shall
follow §33.32(e).

(3) When title to equipment is trans-
ferred, the grantee shall be paid an
amount calculated by applying the per-
centage of participation in the pur-
chase to the current fair market value
of the property.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]
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§33.33 Supplies.

(a) Title. Title to supplies acquired
under a grant or subgrant will vest,
upon acquisition, in the grantee or sub-
grantee respectively.

(b) Disposition. If there is a residual
inventory of unused supplies exceeding
$5,000 in total aggregate fair market
value upon termination or completion
of the award, and if the supplies are
not needed for any other federally
sponsored programs or projects, the
grantee or subgrantee shall com-
pensate the awarding agency for its
share.

§33.34 Copyrights.

The Federal awarding agency re-
serves a royalty-free, nonexclusive, and
irrevocable license to reproduce, pub-
lish or otherwise use, and to authorize
others to use, for Federal Government
purposes:

(a) The copyright in any work devel-
oped under a grant, subgrant, or con-
tract under a grant or subgrant; and

(b) Any rights of copyright to which
a grantee, subgrantee or a contractor
purchases ownership with grant sup-
port.

§33.35 Subawards to debarred and
suspended parties.

Grantees and subgrantees must com-
ply with the requirements of OMB
guidance in Subpart C, 2 CFR part 180,
as implemented by the Department of
Defense in 2 CFR part 1125. Those re-
quirements include restrictions on en-
tering into a covered transaction with
any party which is debarred or sus-
pended or is otherwise excluded from or
ineligible for participation in Federal
assistance programs under Executive
Order 12549, ‘‘Debarment and Suspen-
sion.”

[63 FR 8070, 8087, Mar. 11, 1988, as amended at
70 FR 49477, Aug. 23, 2005; 72 FR 34998, June
26, 2007]

§33.36 Procurement.

(a) States. When procuring property
and services under a grant, a State will
follow the same policies and procedures
it uses for procurements from its non-
Federal funds. The State will ensure
that every purchase order or other con-
tract includes any clauses required by
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Federal statutes and executive orders
and their implementing regulations.
Other grantees and subgrantees will
follow paragraphs (b) through (i) in
this section.

(b) Procurement standards. (1) Grant-
ees and subgrantees will use their own
procurement procedures which reflect
applicable State and local laws and
regulations, provided that the procure-
ments conform to applicable Federal
law and the standards identified in this
section.

(2) Grantees and subgrantees will
maintain a contract administration
system which ensures that contractors
perform in accordance with the terms,
conditions, and specifications of their
contracts or purchase orders.

(3) Grantees and subgrantees will
maintain a written code of standards of
conduct governing the performance of
their employees engaged in the award
and administration of contracts. No
employee, officer or agent of the grant-
ee or subgrantee shall participate in se-
lection, or in the award or administra-
tion of a contract supported by Federal
funds if a conflict of interest, real or
apparent, would be involved. Such a
conflict would arise when:

(i) The employee, officer or agent,

(ii) Any member of his immediate
family,

(iii) His or her partner, or

(iv) An organization which employs,
or is about to employ, any of the
above, has a financial or other interest
in the firm selected for award. The
grantee’s or subgrantee’s officers, em-
ployees or agents will neither solicit
nor accept gratuities, favors or any-
thing of monetary value from contrac-
tors, potential contractors, or parties
to subagreements. Grantee and sub-
grantees may set minimum rules where
the financial interest is not substantial
or the gift is an unsolicited item of
nominal intrinsic value. To the extent
permitted by State or local law or reg-
ulations, such standards or conduct
will provide for penalties, sanctions, or
other disciplinary actions for viola-
tions of such standards by the grant-
ee’s and subgrantee’s officers, employ-
ees, or agents, or by contractors or
their agents. The awarding agency may
in regulation provide additional prohi-
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bitions relative to real, apparent, or
potential conflicts of interest.

(4) Grantee and subgrantee proce-
dures will provide for a review of pro-
posed procurements to avoid purchase
of unnecessary or duplicative items.
Consideration should be given to con-
solidating or breaking out procure-
ments to obtain a more economical
purchase. Where appropriate, an anal-
ysis will be made of lease versus pur-
chase alternatives, and any other ap-
propriate analysis to determine the
most economical approach.

(5) To foster greater economy and ef-
ficiency, grantees and subgrantees are
encouraged to enter into State and
local intergovernmental agreements
for procurement or use of common
goods and services.

(6) Grantees and subgrantees are en-
couraged to use Federal excess and sur-
plus property in lieu of purchasing new
equipment and property whenever such
use is feasible and reduces project
costs.

(7) Grantees and subgrantees are en-
couraged to use value engineering
clauses in contracts for construction
projects of sufficient size to offer rea-
sonable opportunities for cost reduc-
tions. Value engineering is a system-
atic and creative anaylsis of each con-
tract item or task to ensure that its es-
sential function is provided at the
overall lower cost.

(8) Grantees and subgrantees will
make awards only to responsible con-
tractors possessing the ability to per-
form successfully under the terms and
conditions of a proposed procurement.
Consideration will be given to such
matters as contractor integrity, com-
pliance with public policy, record of
past performance, and financial and
technical resources.

(9) Grantees and subgrantees will
maintain records sufficient to detail
the significant history of a procure-
ment. These records will include, but
are not necessarily limited to the fol-
lowing: rationale for the method of
procurement, selection of contract
type, contractor selection or rejection,
and the basis for the contract price.

(10) Grantees and subgrantees will
use time and material type contracts
only—
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(i) After a determination that no
other contract is suitable, and

(ii) If the contract includes a ceiling
price that the contractor exceeds at its
own risk.

(11) Grantees and subgrantees alone
will be responsible, in accordance with
good administrative practice and sound
business judgment, for the settlement
of all contractual and administrative
issues arising out of procurements.
These issues include, but are not lim-
ited to source evaluation, protests, dis-
putes, and claims. These standards do
not relieve the grantee or subgrantee
of any contractual responsibilities
under its contracts. Federal agencies
will not substitute their judgment for
that of the grantee or subgrantee un-
less the matter is primarily a Federal
concern. Violations of law will be re-
ferred to the local, State, or Federal
authority having proper jurisdiction.

(12) Grantees and subgrantees will
have protest procedures to handle and
resolve disputes relating to their pro-
curements and shall in all instances
disclose information regarding the pro-
test to the awarding agency. A
protestor must exhaust all administra-
tive remedies with the grantee and sub-
grantee before pursuing a protest with
the Federal agency. Reviews of pro-
tests by the Federal agency will be lim-
ited to:

(i) Violations of Federal law or regu-
lations and the standards of this sec-
tion (violations of State or local law
will be under the jurisdiction of State
or local authorities) and

(ii) Violations of the grantee’s or sub-
grantee’s protest procedures for failure
to review a complaint or protest. Pro-
tests received by the Federal agency
other than those specified above will be
referred to the grantee or subgrantee.

(c) Competition. (1) All procurement
transactions will be conducted in a
manner providing full and open com-
petition consistent with the standards
of §33.36. Some of the situations con-
sidered to be restrictive of competition
include but are not limited to:

(i) Placing unreasonable require-
ments on firms in order for them to
qualify to do business,

(ii) Requiring unnecessary experience
and excessive bonding,
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(iii) Noncompetitive pricing practices
between firms or between affiliated
companies,

(iv) Noncompetitive awards to con-
sultants that are on retainer contracts,

(v) Organizational conflicts of inter-
est,

(vi) Specifying only a ‘‘brand name’’
product instead of allowing ‘‘an equal”’
product to be offered and describing
the performance of other relevant re-
quirements of the procurement, and

(vii) Any arbitrary action in the pro-
curement process.

(2) Grantees and subgrantees will
conduct procurements in a manner
that prohibits the use of statutorily or
administratively imposed in-State or
local geographical preferences in the
evaluation of bids or proposals, except
in those cases where applicable Federal
statutes expressly mandate or encour-
age geographic preference. Nothing in
this section preempts State licensing
laws. When contracting for architec-
tural and engineering (A/E) services,
geographic location may be a selection
criteria provided its application leaves
an appropriate number of qualified
firms, given the nature and size of the
project, to compete for the contract.

(3) Grantees will have written selec-
tion procedures for procurement trans-
actions. These procedures will ensure
that all solicitations:

(1) Incorporate a clear and accurate
description of the technical require-
ments for the material, product, or
service to be procured. Such descrip-
tion shall not, in competitive procure-
ments, contain features which unduly
restrict competition. The description
may include a statement of the quali-
tative nature of the material, product
or service to be procured, and when
necessary, shall set forth those min-
imum essential characteristics and
standards to which it must conform if
it is to satisfy its intended use. De-
tailed product specifications should be
avoided if at all possible. When it is
impractical or uneconomical to make a
clear and accurate description of the
technical requirements, a ‘‘brand name
or equal”’ description may be used as a
means to define the performance or
other salient requirements of a pro-
curement. The specific features of the

170



Office of the Secretary of Defense

named brand which must be met by
offerors shall be clearly stated; and

(ii) Identify all requirements which
the offerors must fulfill and all other
factors to be used in evaluating bids or
proposals.

(4) Grantees and subgrantees will en-
sure that all prequalified lists of per-
sons, firms, or products which are used
in acquiring goods and services are cur-
rent and include enough qualified
sources to ensure maximum open and
free competition. Also, grantees and
subgrantees will not preclude potential
bidders from qualifying during the so-
licitation period.

(d) Methods of procurement to be fol-
lowed—(1) Procurement by small purchase
procedures. Small purchase procedures
are those relatively simple and infor-
mal procurement methods for securing
services, supplies, or other property
that do not cost more than the sim-
plified acquisition threshold fixed at 41
U.S.C. 403(11) (currently set at $100,000).
If small purchase procedures are used,
price or rate quotations shall be ob-
tained from an adequate number of
qualified sources.

(2) Procurement by sealed bids (for-
mal advertising). Bids are publicly so-
licited and a firm-fixed-price contract
(lump sum or unit price) is awarded to
the responsible bidder whose bid, con-
forming with all the material terms
and conditions of the invitation for
bids, is the lowest in price. The sealed
bid method is the preferred method for
procuring construction, if the condi-
tions in §33.36(d)(2)(i) apply.

(i) In order for sealed bidding to be
feasible, the following conditions
should be present:

(A) A complete, adequate, and real-
istic specification or purchase descrip-
tion is available;

(B) Two or more responsible bidders
are willing and able to compete effec-
tively and for the business; and

(C) The procurement lends itself to a
firm fixed price contract and the selec-
tion of the successful bidder can be
made principally on the basis of price.

(ii) If sealed bids are used, the fol-
lowing requirements apply:

(A) The invitation for bids will be
publicly advertised and bids shall be
solicited from an adequate number of
known suppliers, providing them suffi-
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cient time prior to the date set for
opening the bids;

(B) The invitation for bids, which
will include any specifications and per-
tinent attachments, shall define the
items or services in order for the bidder
to properly respond;

(C) All bids will be publicly opened at
the time and place prescribed in the in-
vitation for bids;

(D) A firm fixed-price contract award
will be made in writing to the lowest
responsive and responsible bidder.
Where specified in bidding documents,
factors such as discounts, transpor-
tation cost, and life cycle costs shall be
considered in determining which bid is
lowest. Payment discounts will only be
used to determine the low bid when
prior experience indicates that such
discounts are usually taken advantage
of; and

(E) Any or all bids may be rejected if
there is a sound documented reason.

(3) Procurement by competitive pro-
posals. The technique of competitive
proposals is normally conducted with
more than one source submitting an
offer, and either a fixed-price or cost-
reimbursement type contract is award-
ed. It is generally used when conditions
are not appropriate for the use of
sealed bids. If this method is used, the
following requirements apply:

(i) Requests for proposals will be pub-
licized and identify all evaluation fac-
tors and their relative importance. Any
response to publicized requests for pro-
posals shall be honored to the max-
imum extent practical;

(ii) Proposals will be solicited from
an adequate number of qualified
sources;

(iii) Grantees and subgrantees will
have a method for conducting tech-
nical evaluations of the proposals re-
ceived and for selecting awardees;

(iv) Awards will be made to the re-
sponsible firm whose proposal is most
advantageous to the program, with
price and other factors considered; and

(v) Grantees and subgrantees may
use competitive proposal procedures
for qualifications-based procurement of
architectural/engineering (A/E) profes-
sional services whereby competitors’
qualifications are evaluated and the
most qualified competitor is selected,
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subject to negotiation of fair and rea-
sonable compensation. The method,
where price is not used as a selection
factor, can only be used in procure-
ment of A/E professional services. It
cannot be used to purchase other types
of services though A/E firms are a po-
tential source to perform the proposed
effort.

(4) Procurement by noncompetitive
proposals is procurement through solic-
itation of a proposal from only one
source, or after solicitation of a num-
ber of sources, competition is deter-
mined inadequate.

(i) Procurement by noncompetitive
proposals may be used only when the
award of a contract is infeasible under
small purchase procedures, sealed bids
or competitive proposals and one of the
following circumstances applies:

(A) The item is available only from a
single source;

(B) The public exigency or emergency
for the requirement will not permit a
delay resulting from competitive solic-
itation;

(C) The awarding agency authorizes
noncompetitive proposals; or

(D) After solicitation of a number of
sources, competition is determined in-
adequate.

(ii) Cost analysis, i.e., verifying the
proposed cost data, the projections of
the data, and the evaluation of the spe-
cific elements of costs and profits, is
required.

(iii) Grantees and subgrantees may
be required to submit the proposed pro-
curement to the awarding agency for
pre-award review in accordance with
paragraph (g) of this section.

(e) Contracting with small and minority
firms, women’s business enterprise and
labor surplus area firms. (1) The grantee
and subgrantee will take all necessary
affirmative steps to assure that minor-
ity firms, women’s business enter-
prises, and labor surplus area firms are
used when possible.

(2) Affirmative steps shall include:

(i) Placing qualified small and minor-
ity businesses and women’s business
enterprises on solicitation lists;

(ii) Assuring that small and minority
businesses, and women’s business en-
terprises are solicited whenever they
are potential sources;
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(iii) Dividing total requirements,
when economically feasible, into small-
er tasks or quantities to permit max-
imum participation by small and mi-
nority business, and women’s business
enterprises;

(iv) Establishing delivery schedules,
where the requirement permits, which
encourage participation by small and
minority business, and women’s busi-
ness enterprises;

(v) Using the services and assistance
of the Small Business Administration,
and the Minority Business Develop-
ment Agency of the Department of
Commerce; and

(vi) Requiring the prime contractor,
if subcontracts are to be let, to take
the affirmative steps listed in para-
graphs (e)(2) (i) through (v) of this sec-
tion.

(f) Contract cost and price. (1) Grant-
ees and subgrantees must perform a
cost or price analysis in connection
with every procurement action includ-
ing contract modifications. The meth-
od and degree of analysis is dependent
on the facts surrounding the particular
procurement situation, but as a start-
ing point, grantees must make inde-
pendent estimates before receiving bids
or proposals. A cost analysis must be
performed when the offeror is required
to submit the elements of his esti-
mated cost, e.g., under professional,
consulting, and architectural engineer-
ing services contracts. A cost analysis
will be necessary when adequate price
competition is lacking, and for sole
source procurements, including con-
tract modifications or change orders,
unless price resonableness can be es-
tablished on the basis of a catalog or
market price of a commercial product
sold in substantial quantities to the
general public or based on prices set by
law or regulation. A price analysis will
be used in all other instances to deter-
mine the reasonableness of the pro-
posed contract price.

(2) Grantees and subgrantees will ne-
gotiate profit as a separate element of
the price for each contract in which
there is no price competition and in all
cases where cost analysis is performed.
To establish a fair and reasonable prof-
it, consideration will be given to the
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complexity of the work to be per-
formed, the risk borne by the con-
tractor, the contractor’s investment,
the amount of subcontracting, the
quality of its record of past perform-
ance, and industry profit rates in the
surrounding geographical area for
similar work.

(3) Costs or prices based on estimated
costs for contracts under grants will be
allowable only to the extent that costs
incurred or cost estimates included in
negotiated prices are consistent with
Federal cost principles (see §33.22).
Grantees may reference their own cost
principles that comply with the appli-
cable Federal cost principles.

(4) The cost plus a percentage of cost
and percentage of construction cost
methods of contracting shall not be
used.

(g) Awarding agency review. (1) Grant-
ees and subgrantees must make avail-
able, upon request of the awarding
agency, technical specifications on pro-
posed procurements where the award-
ing agency believes such review is
needed to ensure that the item and/or
service specified is the one being pro-
posed for purchase. This review gen-
erally will take place prior to the time
the specification is incorporated into a
solicitation document. However, if the
grantee or subgrantee desires to have
the review accomplished after a solici-
tation has been developed, the award-
ing agency may still review the speci-
fications, with such review usually lim-
ited to the technical aspects of the pro-
posed purchase.

(2) Grantees and subgrantees must on
request make available for awarding
agency pre-award review procurement
documents, such as requests for pro-
posals or invitations for bids, inde-
pendent cost estimates, etc. when:

(i) A grantee’s or subgrantee’s pro-
curement procedures or operation fails
to comply with the procurement stand-
ards in this section; or

(ii) The procurement is expected to
exceed the simplified acquisition
threshold and is to be awarded without
competition or only one bid or offer is
received in response to a solicitation;
or

(iii) The procurement, which is ex-
pected to exceed the simplified acquisi-
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tion threshold, “brand
name’’ product; or

(iv) The proposed award is more than
the simplified acquisition threshold
and is to be awarded to other than the
apparent low bidder under a sealed bid
procurement; or

(v) A proposed contract modification
changes the scope of a contract or in-
creases the contract amount by more
than the simplified acquisition thresh-
old.

(3) A grantee or subgrantee will be
exempt from the pre-award review in
paragraph (g)(2) of this section if the
awarding agency determines that its
procurement systems comply with the
standards of this section.

(i) A grantee or subgrantee may re-
quest that its procurement system be
reviewed by the awarding agency to de-
termine whether its system meets
these standards in order for its system
to be certified. Generally, these re-
views shall occur where there is a con-
tinuous high-dollar funding, and third-
party contracts are awarded on a reg-
ular basis.

(ii) A grantee or subgrantee may self-
certify its procurement system. Such
self-certification shall not limit the
awarding agency’s right to survey the
system. Under a self-certification pro-
cedure, awarding agencies may wish to
rely on written assurances from the
grantee or subgrantee that it is com-
plying with these standards. A grantee
or subgrantee will cite specific proce-
dures, regulations, standards, etc., as
being in compliance with these require-
ments and have its system available
for review.

(h) Bonding requirements. For con-
struction or facility improvement con-
tracts or subcontracts exceeding the
simplified acquisition threshold, the
awarding agency may accept the bond-
ing policy and requirements of the
grantee or subgrantee provided the
awarding agency has made a deter-
mination that the awarding agency’s
interest is adequately protected. If
such a determination has not been
made, the minimum requirements shall
be as follows:

(1) A bid guarantee from each bidder
equivalent to five percent of the bid price.
The ‘“‘bid guarantee’ shall consist of a
firm commitment such as a bid bond,

specifies a
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certified check, or other negotiable in-
strument accompanying a bid as assur-
ance that the bidder will, upon accept-
ance of his bid, execute such contrac-
tual documents as may be required
within the time specified.

(2) A performance bond on the part of
the contractor for 100 percent of the con-
tract price. A ‘‘performance bond” is
one executed in connection with a con-
tract to secure fulfillment of all the
contractor’s obligations under such
contract.

(3) A payment bond on the part of the
contractor for 100 percent of the contract
price. A ‘“‘payment bond” is one exe-
cuted in connection with a contract to
assure payment as required by law of
all persons supplying labor and mate-
rial in the execution of the work pro-
vided for in the contract.

(1) Contract provisions. A grantee’s
and subgrantee’s contracts must con-
tain provisions in paragraph (i) of this
section. Federal agencies are permitted
to require changes, remedies, changed
conditions, access and records reten-
tion, suspension of work, and other
clauses approved by the Office of Fed-
eral Procurement Policy.

(1) Administrative, contractual, or
legal remedies in instances where con-
tractors violate or breach contract
terms, and provide for such sanctions
and penalties as may be appropriate.
(Contracts more than the simplified ac-
quisition threshold)

(2) Termination for cause and for
convenience by the grantee or sub-
grantee including the manner by which
it will be effected and the basis for set-
tlement. (All contracts in excess of
$10,000)

(3) Compliance with Executive Order
11246 of September 24, 1965, entitled
“Equal Employment Opportunity,” as
amended by Executive Order 11375 of
October 13, 1967, and as supplemented
in Department of Labor regulations (41
CFR chapter 60). (All construction con-
tracts awarded in excess of $10,000 by
grantees and their contractors or sub-
grantees)

(4) Compliance with the Copeland
“Anti-Kickback” Act (18 U.S.C. 874) as
supplemented in Department of Labor
regulations (29 CFR Part 3). (All con-
tracts and subgrants for construction
or repair)

32 CFR Ch. I (7-1-11 Edition)

(5) Compliance with the Davis-Bacon
Act (40 U.S.C. 276a to 276a-T7) as supple-
mented by Department of Labor regu-
lations (29 CFR Part 5). (Construction
contracts in excess of $2000 awarded by
grantees and subgrantees when re-
quired by Federal grant program legis-
lation)

(6) Compliance with Sections 103 and
107 of the Contract Work Hours and
Safety Standards Act (40 U.S.C. 327-330)
as supplemented by Department of
Labor regulations (29 CFR Part 5).
(Construction contracts awarded by
grantees and subgrantees in excess of
$2000, and in excess of $2500 for other
contracts which involve the employ-
ment of mechanics or laborers)

(7) Notice of awarding agency re-
quirements and regulations pertaining
to reporting.

(8) Notice of awarding agency re-
quirements and regulations pertaining
to patent rights with respect to any
discovery or invention which arises or
is developed in the course of or under
such contract.

(9) Awarding agency requirements
and regulations pertaining to copy-
rights and rights in data.

(10) Access by the grantee, the sub-
grantee, the Federal grantor agency,
the Comptroller General of the United
States, or any of their duly authorized
representatives to any books, docu-
ments, papers, and records of the con-
tractor which are directly pertinent to
that specific contract for the purpose
of making audit, examination, ex-
cerpts, and transcriptions.

(11) Retention of all required records
for three years after grantees or sub-
grantees make final payments and all
other pending matters are closed.

(12) Compliance with all applicable
standards, orders, or requirements
issued under section 306 of the Clean
Air Act (42 U.S.C. 1857(h)), section 508
of the Clean Water Act (33 U.S.C. 1368),
Executive Order 11738, and Environ-
mental Protection Agency regulations
(40 CFR part 15). (Contracts, sub-
contracts, and subgrants of amounts in
excess of $100,000)

(13) Mandatory standards and policies
relating to energy efficiency which are
contained in the state energy conserva-
tion plan issued in compliance with the
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Energy Policy and Conservation Act
(Pub. L. 94-163, 89 Stat. 871).

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992; 60 FR 19639, Apr. 19, 1995]

§33.37 Subgrants.

(a) States. States shall follow State
law and procedures when awarding and
administering subgrants (whether on a
cost reimbursement or fixed amount
basis) of financial assistance to local
and Indian tribal governments. States
shall:

(1) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations;

(2) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statute and regula-
tion;

(3) Ensure that a provision for com-
pliance with §33.42 is placed in every
cost reimbursement subgrant; and

(4) Conform any advances of grant
funds to subgrantees substantially to
the same standards of timing and
amount that apply to cash advances by
Federal agencies.

(b) All other grantees. All other grant-
ees shall follow the provisions of this
part which are applicable to awarding
agencies when awarding and admin-
istering subgrants (whether on a cost
reimbursement or fixed amount basis)
of financial assistance to local and In-
dian tribal governments. Grantees
shall:

(1) Ensure that every subgrant in-
cludes a provision for compliance with
this part;

(2) Ensure that every subgrant in-
cludes any clauses required by Federal
statute and executive orders and their
implementing regulations; and

(3) Ensure that subgrantees are
aware of requirements imposed upon
them by Federal statutes and regula-
tions.

(c) Ezxceptions. By their own terms,
certain provisions of this part do not
apply to the award and administration
of subgrants:

(1) Section 33.10;

(2) Section 33.11;

(3) The letter-of-credit procedures
specified in Treasury Regulations at 31
CFR part 205, cited in §33.21; and
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(4) Section 33.50.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

REPORTS, RECORDS, RETENTION, AND
ENFORCEMENT

§33.40 Monitoring and reporting pro-
gram performance.

(a) Monitoring by grantees. Grantees
are responsible for managing the day-
to-day operations of grant and
subgrant supported activities. Grantees
must monitor grant and subgrant sup-
ported activities to assure compliance
with applicable Federal requirements
and that performance goals are being
achieved. Grantee monitoring must
cover each program, function or activ-
ity.

(b) Nonconstruction performance re-
ports. The Federal agency may, if it de-
cides that performance information
available from subsequent applications
contains sufficient information to
meet its programmatic needs, require
the grantee to submit a performance
report only upon expiration or termi-
nation of grant support. Unless waived
by the Federal agency this report will
be due on the same date as the final Fi-
nancial Status Report.

(1) Grantees shall submit annual per-
formance reports unless the awarding
agency requires quarterly or semi-an-
nual reports. However, performance re-
ports will not be required more fre-
quently than quarterly. Annual reports
shall be due 90 days after the grant
year, quarterly or semi-annual reports
shall be due 30 days after the reporting
period. The final performance report
will be due 90 days after the expiration
or termination of grant support. If a
justified request is submitted by a
grantee, the Federal agency may ex-
tend the due date for any performance
report. Additionally, requirements for
unnecessary performance reports may
be waived by the Federal agency.

(2) Performance reports will contain,
for each grant, brief information on the
following:

(i) A comparison of actual accom-
plishments to the objectives estab-
lished for the period. Where the output
of the project can be quantified, a com-
putation of the cost per unit of output
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may be required if that information
will be useful.

(ii) The reasons for slippage if estab-
lished objectives were not met.

(iii) Additional pertinent information
including, when appropriate, analysis
and explanation of cost overruns or
high unit costs.

(3) Grantees will not be required to
submit more than the original and two
copies of performance reports.

(4) Grantees will adhere to the stand-
ards in this section in prescribing per-
formance reporting requirements for
subgrantees.

(c) Construction performance reports.
For the most part, on-site technical in-
spections and certified percentage-of-
completion data are relied on heavily
by Federal agencies to monitor
progress under construction grants and
subgrants. The Federal agency will re-
quire additional formal performance
reports only when considered nec-
essary, and never more frequently than
quarterly.

(d) Significant developments. Events
may occur between the scheduled per-
formance reporting dates which have
significant impact upon the grant or
subgrant supported activity. In such
cases, the grantee must inform the
Federal agency as soon as the following
types of conditions become known:

(1) Problems, delays, or adverse con-
ditions which will materially impair
the ability to meet the objective of the
award. This disclosure must include a
statement of the action taken, or con-
templated, and any assistance needed
to resolve the situation.

(2) Favorable developments which en-
able meeting time schedules and objec-
tives sooner or at less cost than antici-
pated or producing more beneficial re-
sults than originally planned.

(e) Federal agencies may make site
visits as warranted by program needs.

(f) Waivers, extensions. (1) Federal
agencies may waive any performance
report required by this part if not need-
ed.

(2) The grantee may waive any per-
formance report from a subgrantee
when not needed. The grantee may ex-
tend the due date for any performance
report from a subgrantee if the grantee
will still be able to meet its perform-
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ance reporting obligations to the Fed-
eral agency.

§33.41 Financial reporting.

(a) General. (1) Except as provided in
paragraphs (a) (2) and (b) of this sec-
tion, grantees will use only the forms
specified in paragraphs (a) through (e)
of this section, and such supple-
mentary or other forms as may from
time to time be authorized by OMB,
for:

(i) Submitting financial reports to
Federal agencies, or

(ii) Requesting advances or reim-
bursements when letters of credit are
not used.

(2) Grantees need not apply the forms
prescribed in this section in dealing
with their subgrantees. However,
grantees shall not impose more burden-
some requirements on subgrantees.

(3) Grantees shall follow all applica-
ble standard and supplemental Federal
agency instructions approved by OMB
to the extend required under the Paper-
work Reduction Act of 1980 for use in
connection with forms specified in
paragraphs (b) through (e) of this sec-
tion. Federal agencies may issue sub-
stantive supplementary instructions
only with the approval of OMB. Federal
agencies may shade out or instruct the
grantee to disregard any line item that
the Federal agency finds unnecessary
for its decisionmaking purposes.

(4) Grantees will not be required to
submit more than the original and two
copies of forms required under this
part.

(6) Federal agencies may provide
computer outputs to grantees to expe-
dite or contribute to the accuracy of
reporting. Federal agencies may accept
the required information from grantees
in machine usable format or computer
printouts instead of prescribed forms.

(6) Federal agencies may waive any
report required by this section if not
needed.

(7) Federal agencies may extend the
due date of any financial report upon
receiving a justified request from a
grantee.

(b) Financial Status Report—(1) Form.
Grantees will use Standard Form 269 or
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269A, Financial Status Report, to re-
port the status of funds for all non-
construction grants and for construc-
tion grants when required in accord-
ance with §33.41(e)(2)(iii).

(2) Accounting basis. Each grantee will
report program outlays and program
income on a cash or accrual basis as
prescribed by the awarding agency. If
the Federal agency requires accrual in-
formation and the grantee’s accounting
records are not normally kept on the
accural basis, the grantee shall not be
required to convert its accounting sys-
tem but shall develop such accrual in-
formation through and analysis of the
documentation on hand.

(3) Frequency. The Federal agency
may prescribe the frequency of the re-
port for each project or program. How-
ever, the report will not be required
more frequently than quarterly. If the
Federal agency does not specify the
frequency of the report, it will be sub-
mitted annually. A final report will be
required upon expiration or termi-
nation of grant support.

(4) Due date. When reports are re-
quired on a quarterly or semiannual
basis, they will be due 30 days after the
reporting period. When required on an
annual basis, they will be due 90 days
after the grant year. Final reports will
be due 90 days after the expiration or
termination of grant support.

(c) Federal Cash Transactions Report—
(1) Form. (i) For grants paid by letter or
credit, Treasury check advances or
electronic transfer of funds, the grant-
ee will submit the Standard Form 272,
Federal Cash Transactions Report, and
when necessary, its continuation sheet,
Standard Form 272a, unless the terms
of the award exempt the grantee from
this requirement.

(ii) These reports will be used by the
Federal agency to monitor cash ad-
vanced to grantees and to obtain dis-
bursement or outlay information for
each grant from grantees. The format
of the report may be adapted as appro-
priate when reporting is to be accom-
plished with the assistance of auto-
matic data processing equipment pro-
vided that the information to be sub-
mitted is not changed in substance.

(2) Forecasts of Federal cash require-
ments. Forecasts of Federal cash re-
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quirements may be required in the
“Remarks’ section of the report.

(3) Cash in hands of subgrantees. When
considered necessary and feasible by
the Federal agency, grantees may be
required to report the amount of cash
advances in excess of three days’ needs
in the hands of their subgrantees or
contractors and to provide short nar-
rative explanations of actions taken by
the grantee to reduce the excess bal-
ances.

(4) Frequency and due date. Grantees
must submit the report no later than 15
working days following the end of each
quarter. However, where an advance ei-
ther by letter of credit or electronic
transfer of funds is authorized at an
annualized rate of one million dollars
or more, the Federal agency may re-
quire the report to be submitted within
15 working days following the end of
each month.

(d) Request for advance or reimburse-
ment—(1) Advance payments. Requests
for Treasury check advance payments
will be submitted on Standard Form
270, Request for Advance or Reimburse-
ment. (This form will not be used for
drawdowns under a letter of credit,
electronic funds transfer or when
Treasury check advance payments are
made to the grantee automatically on
a predetermined basis.)

(2) Reimbursements. Requests for reim-
bursement under nonconstruction
grants will also be submitted on Stand-
ard Form 270. (For reimbursement re-
quests under construction grants, see
paragraph (e)(1) of this section.)

(3) The frequency for submitting pay-
ment requests is treated in §33.41(b)(3).

(e) Outlay report and request for reim-
bursement for construction programs—i(1)
Grants that support construction activi-
ties paid by reimbursement method. (i)
Requests for reimbursement under con-
struction grants will be submitted on
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. Federal agencies
may, however, prescribe the Request
for Advance or Reimbursement form,
specified in §33.41(d), instead of this
form.

(ii) The frequency for submitting re-
imbursement requests is treated in
§33.41(b)(3).
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(2) Grants that support construction ac-
tivities paid by letter of credit, electronic
funds transfer or Treasury check ad-
vance. (i) When a construction grant is
paid by letter of credit, electronic
funds transfer or Treasury check ad-
vances, the grantee will report its out-
lays to the Federal agency using
Standard Form 271, Outlay Report and
Request for Reimbursement for Con-
struction Programs. The Federal agen-
cy will provide any necessary special
instruction. However, frequency and
due date shall be governed by §33.41(b)
(3) and (4).

(ii) When a construction grant is paid
by Treasury check advances based on
periodic requests from the grantee, the
advances will be requested on the form
specified in §33.41(d).

(iii) The Federal agency may sub-
stitute the Financial Status Report
specified in §33.41(b) for the Outlay Re-
port and Request for Reimbursement
for Construction Programs.

(3) Accounting basis. The accounting
basis for the Outlay Report and Re-
quest for Reimbursement for Construc-
tion Programs shall be governed by
§33.41(b)(2).

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

§33.42 Retention and access require-
ments for records.

(a) Applicability. (1) This section ap-
plies to all financial and programmatic
records, supporting documents, statis-
tical records, and other records of
grantees or subgrantees which are:

(i) Required to be maintained by the
terms of this part, program regulations
or the grant agreement, or

(ii) Otherwise reasonably considered
as pertinent to program regulations or
the grant agreement.

(2) This section does not apply to
records maintained by contractors or
subcontractors. For a requirement to
place a provision concerning records in
certain kinds of contracts, see
§33.36(1)(10).

(b) Length of retention period. (1) Ex-
cept as otherwise provided, records
must be retained for three years from
the starting date specified in paragraph
(c) of this section.
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(2) If any litigation, claim, negotia-
tion, audit or other action involving
the records has been started before the
expiration of the 3-year period, the
records must be retained until comple-
tion of the action and resolution of all
issues which arise from it, or until the
end of the regular 3-year period, which-
ever is later.

(3) To avoid duplicate recordkeeping,
awarding agencies may make special
arrangements with grantees and sub-
grantees to retain any records which
are continuously needed for joint use.
The awarding agency will request
transfer of records to its custody when
it determines that the records possess
long-term retention value. When the
records are transferred to or main-
tained by the Federal agency, the 3-
year retention requirement is not ap-
plicable to the grantee or subgrantee.

(c) Starting date of retention period—(1)
General. When grant support is contin-
ued or renewed at annual or other in-
tervals, the retention period for the
records of each funding period starts on
the day the grantee or subgrantee sub-
mits to the awarding agency its single
or last expenditure report for that pe-
riod. However, if grant support is con-
tinued or renewed quarterly, the reten-
tion period for each year’s records
starts on the day the grantee submits
its expenditure report for the last quar-
ter of the Federal fiscal year. In all
other cases, the retention period starts
on the day the grantee submits its
final expenditure report. If an expendi-
ture report has been waived, the reten-
tion period starts on the day the report
would have been due.

(2) Real property and equipment
records. The retention period for real
property and equipment records starts
from the date of the disposition or re-
placement or transfer at the direction
of the awarding agency.

(3) Records for income transactions
after grant or subgrant support. In some
cases grantees must report income
after the period of grant support.
Where there is such a requirement, the
retention period for the records per-
taining to the earning of the income
starts from the end of the grantee’s fis-
cal year in which the income is earned.
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(4) Indirect cost rate proposals, cost al-
locations plans, etc. This paragraph ap-
plies to the following types of docu-
ments, and their supporting records:
indirect cost rate computations or pro-
posals, cost allocation plans, and any
similar accounting computations of
the rate at which a particular group of
costs is chargeable (such as computer
usage chargeback rates or composite
fringe benefit rates).

(1) If submitted for megotiation. If the
proposal, plan, or other computation is
required to be submitted to the Federal
Government (or to the grantee) to form
the basis for negotiation of the rate,
then the 3-year retention period for its
supporting records starts from the date
of such submission.

(i1) If not submitted for megotiation. If
the proposal, plan, or other computa-
tion is not required to be submitted to
the Federal Government (or to the
grantee) for negotiation purposes, then
the 3-year retention period for the pro-
posal plan, or computation and its sup-
porting records starts from end of the
fiscal year (or other accounting period)
covered by the proposal, plan, or other
computation.

(d) Substitution of microfilm. Copies
made by microfilming, photocopying,
or similar methods may be substituted
for the original records.

(e) Access to records—(1) Records of
grantees and subgrantees. The awarding
agency and the Comptroller General of
the United States, or any of their au-
thorized representatives, shall have the
right of access to any pertinent books,
documents, papers, or other records of
grantees and subgrantees which are
pertinent to the grant, in order to
make audits, examinations, excerpts,
and transcripts.

(2) Ezxpiration of right of access. The
rights of access in this section must
not be limited to the required reten-
tion period but shall last as long as the
records are retained.

(f) Restrictions on public access. The
Federal Freedom of Information Act (5
U.S.C. 552) does not apply to records
Unless required by Federal, State, or
local law, grantees and subgrantees are
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not required to permit public access to
their records.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

§33.43 Enforcement.

(a) Remedies for noncompliance. If a
grantee or subgrantee materially fails
to comply with any term of an award,
whether stated in a Federal statute or
regulation, an assurance, in a State
plan or application, a notice of award,
or elsewhere, the awarding agency may
take one or more of the following ac-
tions, as appropriate in the cir-
cumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the grantee or subgrantee or
more severe enforcement action by the
awarding agency,

(2) Disallow (that is, deny both use of
funds and matching credit for) all or
part of the cost of the activity or ac-
tion not in compliance,

(3) Wholly or partly suspend or ter-
minate the current award for the
grantee’s or subgrantee’s program,

(4) Withhold further awards for the
program, or

(5) Take other remedies that may be
legally available.

(b) Hearings, appeals. In taking an en-
forcement action, the awarding agency
will provide the grantee or subgrantee
an opportunity for such hearing, ap-
peal, or other administrative pro-
ceeding to which the grantee or sub-
grantee is entitled under any statute
or regulation applicable to the action
involved.

(c) Effects of suspension and termi-
nation. Costs of grantee or subgrantee
resulting from obligations incurred by
the grantee or subgrantee during a sus-
pension or after termination of an
award are not allowable unless the
awarding agency expressly authorizes
them in the notice of suspension or ter-
mination or subsequently. Other grant-
ee or subgrantee costs during suspen-
sion or after termination which are
necessary and not reasonably avoidable
are allowable if:

(1) The costs result from obligations
which were properly incurred by the
grantee or subgrantee before the effec-
tive date of suspension or termination,
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are not in anticipation of it, and, in the
case of a termination, are
noncancellable, and,

(2) The costs would be allowable if
the award were not suspended or ex-
pired normally at the end of the fund-
ing period in which the termination
takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude grantee or subgrantee from
being subject to ‘‘Debarment and Sus-
pension” under E.O. 12549 (see §33.35).

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

§33.44 Termination for convenience.

Except as provided in §33.43 awards
may be terminated in whole or in part
only as follows:

(a) By the awarding agency with the
consent of the grantee or subgrantee in
which case the two parties shall agree
upon the termination conditions, in-
cluding the effective date and in the
case of partial termination, the portion
to be terminated, or

(b) By the grantee or subgrantee
upon written notification to the award-
ing agency, setting forth the reasons
for such termination, the effective
date, and in the case of partial termi-
nation, the portion to be terminated.
However, if, in the case of a partial ter-
mination, the awarding agency deter-
mines that the remaining portion of
the award will not accomplish the pur-
poses for which the award was made,
the awarding agency may terminate
the award in its entirety under either
§33.43 or paragraph (a) of this section.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

Subpart D—After-The-Grant
Requirements

§33.50 Closeout.

(a) General. The Federal agency will
close out the award when it determines
that all applicable administrative ac-
tions and all required work of the
grant has been completed.
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(b) Reports. Within 90 days after the
expiration or termination of the grant,
the grantee must submit all financial,
performance, and other reports re-
quired as a condition of the grant.
Upon request by the grantee, Federal
agencies may extend this timeframe.
These may include but are not limited
to:

(1) Final performance or progress re-
port.

(2) Financial Status Report (SF 269) or
Outlay Report and Request for Reim-
bursement for Construction Programs
(SF-271) (as applicable).

(3) Final request for payment (SF-270)
(if applicable).

(4) Invention disclosure (if applicable).

(b) Federally-owned property report:

In accordance with §33.32(f), a grantee
must submit an inventory of all feder-
ally owned property (as distinct from
property acquired with grant funds) for
which it is accountable and request dis-
position instructions from the Federal
agency of property no longer needed.

(c) Cost adjustment. The Federal agen-
cy will, within 90 days after receipt of
reports in paragraph (b) of this section,
make upward or downward adjust-
ments to the allowable costs.

(d) Cash adjustments. (1) The Federal
agency will make prompt payment to
the grantee for allowable reimbursable
costs.

(2) The grantee must immediately re-
fund to the Federal agency any balance
of unobligated (unencumbered) cash
advanced that is not authorized to be
retained for use on other grants.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

§33.51 Later disallowances and adjust-
ments.

The closeout of a grant does not af-
fect:

(a) The Federal agency’s right to dis-
allow costs and recover funds on the
basis of a later audit or other review;

(b) The grantee’s obligation to return
any funds due as a result of later re-

funds, corrections, or other trans-
actions;

(c) Records retention as required in
§33.42;

(d) Property management require-
ments in §§33.31 and 33.32; and
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(e) Audit requirements in §33.26.

[63 FR 8070 and 8087, Mar. 11, 1988. Redesig-
nated and amended at 57 FR 6199 and 6201,
Feb. 21, 1992]

§33.52 Collection of amounts due.

(a) Any funds paid to a grantee in ex-
cess of the amount to which the grant-
ee is finally determined to be entitled
under the terms of the award con-
stitute a debt to the Federal Govern-
ment. If not paid within a reasonable
period after demand, the Federal agen-
cy may reduce the debt by:

(1) Making an adminstrative offset
against other requests for reimburse-
ments,

(2) Withholding advance payments
otherwise due to the grantee, or

(3) Other action permitted by law.

(b) Except where otherwise provided
by statutes or regulations, the Federal
agency will charge interest on an over-
due debt in accordance with the Fed-
eral Claims Collection Standards (4
CFR Ch. II). The date from which inter-
est is computed is not extended by liti-
gation or the filing of any form of ap-
peal.

Subpart E—Entitlement [Reserved]
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and con-

Subpart A—General

§34.1 Purpose.

(a) This part prescribes administra-
tive requirements for awards to for-
profit organizations.

(b) Applicability to prime awards and
subawards is as follows:

(1) Prime awards. DoD Components
shall apply the provisions of this part
to awards to for-profit organizations.
DoD Components shall not impose re-
quirements that are in addition to, or
inconsistent with, the requirements
provided in this part, except:

(i) In accordance with the deviation
procedures or special award conditions
in §34.3 or §34.4, respectively; or

(ii) As required by Federal statute,
Executive order, or Federal regulation
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implementing a statute or Executive
order.

(2) Subawards. (i) Any legal entity
(including any State, local govern-
ment, university or other nonprofit or-
ganization, as well as any for-profit en-
tity) that receives an award from a
DoD Component shall apply the provi-
sions of this part to subawards with
for-profit organizations. It should be
noted that subawards (see definition in
§34.2) are financial assistance for sub-
stantive programmatic performance
and do not include recipients’ procure-
ment of goods and services.

(ii) For-profit organizations that re-
ceive prime awards covered by this
part shall apply to each subaward the
administrative requirements that are
applicable to the particular type of
subrecipient (e.g., 32 CFR part 33 speci-
fies requirements for subrecipients
that are States or local governments,
and 32 CFR part 32 contains require-
ments for universities or other non-
profit organizations).

§34.2 Definitions.

The following are definitions of
terms as used in this part. Grants offi-
cers are cautioned that terms may be
defined differently in this part than
they are in other parts of the DoD
Grant and Agreement Regulations
(DoDGARS).

Advance. A payment made by Treas-
ury check or other appropriate pay-
ment mechanism to a recipient upon
its request either before outlays are
made by the recipient or through the
use of predetermined payment sched-
ules.

Award. A grant or a cooperative
agreement other than a technology in-
vestment agreement (TIA). TIAs are
covered by part 37 of the DoDGARs (32
CFR part 37). Portions of this part may
apply to a TIA, but only to the extent
that 32 CFR part 37 makes them apply.

Cash contributions. The recipient’s
cash outlay, including the outlay of
money contributed to the recipient by
third parties.

Closeout. The process by which the
grants officer administering an award
made by a DoD Component determines
that all applicable administrative ac-
tions and all required work of the
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award have been completed by the re-
cipient and DoD Component.

Contract. Either:

(1) A procurement contract made by
a recipient under a DoD Component’s
award or by a subrecipient under a
subaward; or

(2) A procurement subcontract under
a contract awarded by a recipient or
subrecipient.

Cost sharing or matching. That portion
of project or program costs not borne
by the Federal Government.

Disallowed costs. Those charges to an
award that the grants officer admin-
istering an award made by a DoD Com-
ponent determines to be unallowable,
in accordance with the applicable Fed-
eral cost principles or other terms and
conditions contained in the award.

DoD Component. A Military Depart-
ment, Defense Agency, DoD Field Ac-
tivity, or organization within the Of-
fice of the Secretary of Defense that
provides or administers an award to a
recipient.

Equipment. Tangible nonexpendable
personal property charged directly to
the award having a useful life of more
than one year and an acquisition cost
of $5,000 or more per unit. That defini-
tion applies for the purposes of the
Federal administrative requirements
in this part. However, the recipient’s
policy may be to use a lower dollar
value for defining ‘‘equipment,” and
nothing in this part should be con-
strued as requiring the recipient to es-
tablish a higher limit for purposes
other than the administrative require-
ments in this part.

Ezxcess property. Property under the
control of any DoD Component that, as
determined by the head thereof, is no
longer required for its needs or the dis-
charge of its responsibilities.

Ezxpenditures. See the definition for
outlays in this section.

Federally owned property. Property in
the possession of, or directly acquired
by, the Government and subsequently
made available to the recipient.

Funding period. The period of time
when Federal funding is available for
obligation by the recipient.
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Intellectual property. Intangible per-
sonal property such as patents and pat-
ent applications, trademarks, copy-

rights, technical data, and software
rights.
Obligations. The amounts of orders

placed, contracts and grants awarded,
services received and similar trans-
actions during a given period that re-
quire payment by the recipient during
the same or a future period.

Outlays or expenditures. Charges made
to the project or program. They may be
reported on a cash or accrual basis. For
reports prepared on a cash basis, out-
lays are the sum of cash disbursements
for direct charges for goods and serv-
ices, the amount of indirect expense
charged, the value of third party in-
kind contributions applied and the
amount of cash advances and payments
made to subrecipients. For reports pre-
pared on an accrual basis, outlays are
the sum of cash disbursements for di-
rect charges for goods and services, the
amount of indirect expense incurred,
the value of in-kind contributions ap-
plied, and the net increase (or de-
crease) in the amounts owed by the re-
cipient for goods and other property re-
ceived, for services performed by em-
ployees, contractors, subrecipients and
other payees and other amounts be-
coming owed under programs for which
no current services or performance are
required.

Personal property. Property of any
kind except real property. It may be:

(1) Tangible, having physical exist-
ence (i.e., equipment and supplies); or

(2) Intangible, having no physical ex-
istence, such as patents, copyrights,
data and software.

Prior approval. Written or electronic
approval by an authorized official evi-
dencing prior consent.

Program income. Gross income earned
by the recipient that is directly gen-
erated by a supported activity or
earned as a result of the award. Pro-
gram income includes, but is not lim-
ited to, income from fees for services
performed, the use or rental of real or
personal property acquired under feder-
ally-funded projects, the sale of com-
modities or items fabricated under an
award, license fees and royalties on
patents and copyrights, and interest on
loans made with award funds. Interest

§34.2

earned on advances of Federal funds is
not program income. Except as other-
wise provided in program regulations
or the terms and conditions of the
award, program income does not in-
clude the receipt of principal on loans,
rebates, credits, discounts, etc., or in-
terest earned on any of them.

Project costs. All allowable costs, as
set forth in the applicable Federal cost
principles, incurred by a recipient and
the value of the contributions made by
third parties in accomplishing the ob-
jectives of the award during the project
period.

Project period. The period established
in the award document during which
Federal sponsorship begins and ends.

Property. Real property and personal
property (equipment, supplies, and in-
tellectual property), unless stated oth-
erwise.

Real property. Land, including land
improvements, structures and appur-
tenances thereto, but excludes movable
machinery and equipment.

Recipient. A for-profit organization
receiving an award directly from a DoD
Component to carry out a project or
program.

Research. Basic, applied, and ad-
vanced research activities. Basic re-
search is defined as efforts directed to-
ward increasing knowledge or under-
standing in science and engineering.
Applied research is defined as efforts
that attempt to determine and exploit
the potential of scientific discoveries
or improvements in technology, such
as new materials, devices, methods,
and processes. ‘‘Advanced research,”
advanced technology development that
creates new technology or dem-
onstrates the viability of applying ex-
isting technology to new products and
processes in a general way, is most

closely analogous to
precommercialization or
precompetitive technology develop-

ment in the commercial sector (it does
not include development of military
systems and hardware where specific
requirements have been defined).

Small award. An award not exceeding
the simplified acquisition threshold
fixed at 41 U.S.C. 403(11) (currently
$100,000).

183



§34.3

Small business concern. A concern, in-
cluding its affiliates, that is independ-
ently owned and operated, not domi-
nant in the field of operation in which
it has applied for an award, and quali-
fied as a small business under the cri-
teria and size standards in 13 CFR part
121. For more details, grants officers
should see 48 CFR part 19 in the ‘“‘Fed-
eral Acquisition Regulation.”

Subaward. Financial assistance in the
form of money, or property in lieu of
money, provided under an award by a
recipient to an eligible subrecipient or
by a subrecipient to a lower tier sub-
recipient. The term includes financial
assistance when provided by any legal
agreement, even if the agreement is
called a contract, but the term in-
cludes neither procurement of goods
and services nor any form of assistance
which is excluded from the definition
of ““award’ in this section.

Subrecipient. The legal entity to
which a subaward is made and which is
accountable to the recipient for the use
of the funds provided.

Supplies. Tangible expendable per-
sonal property that is charged directly
to the award and that has a useful life
of less than one year or an acquisition
cost of less than $5000 per unit.

Suspension. An action by a DoD Com-
ponent that temporarily withdraws
Federal sponsorship under an award,
pending corrective action by the recipi-
ent or pending a decision to terminate
the award by the DoD Component. Sus-
pension of an award is a separate ac-
tion from suspension of a participant
under 2 CFR part 1125.

Termination. The cancellation of an
award, in whole or in part, under an
agreement at any time prior to either:

(1) The date on which all work under
an award is completed; or

(2) The date on which Federal spon-
sorship ends, as given on the award
document or any supplement or amend-
ment thereto.

Third party in-kind contributions. The
value of non-cash contributions pro-
vided by non-Federal third parties.
Third party in-kind contributions may
be in the form of real property, equip-
ment, supplies and other expendable
property, and the value of goods and
services directly benefiting and specifi-
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cally identifiable to the project or pro-
gram.

Unobligated balance. The portion of
the funds authorized by a DoD Compo-
nent that has not been obligated by the
recipient and is determined by deduct-
ing the cumulative obligations from
the cumulative funds authorized.

[63 FR 12204, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003; 72 FR 34998, June 26,
2007]

§34.3 Deviations.

(a) Individual deviations. Individual
deviations affecting only one award
may be approved by DoD Components
in accordance with procedures stated
in 32 CFR 21.335(a) and 21.340.

(b) Small awards. DoD Components
may apply less restrictive require-
ments than the provisions of this part
when awarding small awards, except
for those requirements which are stat-
utory.

(c) Other class deviations. For classes
of awards other than small awards, the
Director, Defense Research and Engi-
neering, or his or her designee, may
grant exceptions from the require-
ments of this part when exceptions are
not prohibited by statute. DoD Compo-
nents shall request approval for such
deviations in accordance with 32 CFR
21.335 (b) and 21.340.

[63 FR 12204, Mar. 12, 1998, as amended at 68
FR 47160, Aug. 7, 2003]

§34.4 Special award conditions.

(a) Grants officers may impose addi-
tional requirements as needed, over
and above those provided in this part,
if an applicant or recipient:

(1) Has a history of poor performance;

(2) Is not financially stable;

(3) Has a management system that
does not meet the standards prescribed
in this part;

(4) Has not conformed to the terms
and conditions of a previous award; or

(5) Is not otherwise responsible.

(b) Before imposing additional re-
quirements, DoD Components shall no-
tify the applicant or recipient in writ-
ing as to:

(1) The nature of the additional re-
quirements;

(2) The reason why the additional re-
quirements are being imposed;
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(3) The nature of the corrective ac-
tion needed;

(4) The time allowed for completing
the corrective actions; and

(5) The method for requesting recon-
sideration of the additional require-
ments imposed.

(c) Any special conditions shall be
promptly removed once the conditions
that prompted them have been cor-
rected.

(d) Grants officers:

(1) Should coordinate the imposition
and removal of special award condi-
tions with the cognizant grants admin-
istration office identified in 32 CFR
22.710.

(2) Shall include in the award file the
written notification to the recipient,
described in paragraph (b) of this sec-
tion, and the documentation required
by 32 CFR 22.410(b).

Subpart B—Post-award
Requirements

FINANCIAL AND PROGRAM MANAGEMENT

§34.10 Purpose of financial and pro-
gram management.

Sections 34.11 through 34.17 prescribe
standards for financial management
systems; methods for making pay-
ments; and rules for cost sharing and
matching, program income, revisions
to budgets and program plans, audits,
allowable costs, and fee and profit.

§34.11 Standards for financial man-
agement systems.

(a) Recipients shall be allowed and
encouraged to use existing financial
management systems established for
doing business in the commercial mar-
ketplace, to the extent that the sys-
tems comply with Generally Accepted
Accounting Principles (GAAP) and the
minimum standards in this section. As
a minimum, a recipient’s financial
management system shall provide:

(1) Effective control of all funds. Con-
trol systems must be adequate to en-
sure that costs charged to Federal
funds and those counted as the recipi-
ent’s cost share or match are con-
sistent with requirements for cost rea-
sonableness, allowability, and
allocability in the applicable cost prin-

§34.11

ciples (see §34.17) and in the terms and
conditions of the award.

(2) Accurate, current and complete
records that document for each project
funded wholly or in part with Federal
funds the source and application of the
Federal funds and the recipient’s re-
quired cost share or match. These
records shall:

(i) Contain information about re-
ceipts, authorizations, assets, expendi-
tures, program income, and interest.

(ii) Be adequate to make comparisons
of outlays with budgeted amounts for
each award (as required for pro-
grammatic and financial reporting
under §34.41. Where appropriate, finan-
cial information should be related to
performance and unit cost data. Note
that unit cost data are generally not
appropriate for awards that support re-
search.

(3) To the extent that advance pay-
ments are authorized under §34.12, pro-
cedures that minimize the time elaps-
ing between the transfer of funds to the
recipient from the Government and the
recipient’s disbursement of the funds
for program purposes.

(4) The recipient shall have a system
to support charges to Federal awards
for salaries and wages, whether treated
as direct or indirect costs. Where em-
ployees work on multiple activities or
cost objectives, a distribution of their
salaries and wages will be supported by
personnel activity reports which must:

(1) Reflect an after the fact distribu-
tion of the actual activity of each em-
ployee.

(ii) Account for the total activity for
which each employee is compensated.

(iii) Be prepared at least monthly,
and coincide with one or more pay peri-
ods.

(b) Where the Federal Government
guarantees or insures the repayment of
money borrowed by the recipient, the
DoD Component, at its discretion, may
require adequate bonding and insur-
ance if the bonding and insurance re-
quirements of the recipient are not
deemed adequate to protect the inter-
est of the Federal Government.

(c) The DoD Component may require
adequate fidelity bond coverage where
the recipient lacks sufficient coverage
to protect the Federal Government’s
interest.
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(d) Where bonds are required in the
situations described above, the bonds
shall be obtained from companies hold-
ing certificates of authority as accept-
able sureties, as prescribed in 31 CFR
part 223, ‘“‘Surety Companies Doing
Business with the United States.”

§34.12 Payment.

(a) Methods available. Payment meth-
ods for awards with for-profit organiza-
tions are:

(1) Reimbursement. Under this method,
the recipient requests reimbursement
for costs incurred during a time period.
In cases where the recipient submits
each request for payment to the grants
officer, the DoD payment office reim-
burses the recipient by electronic funds
transfer or check after approval of the
request by the grants officer des-
ignated to do so.

(2) Advance payments. Under this
method, a DoD Component makes a
payment to a recipient based upon pro-
jections of the recipient’s cash needs.
The payment generally is made upon
the recipient’s request, although pre-
determined payment schedules may be
used when the timing of the recipient’s
needs to disburse funds can be pre-
dicted in advance with sufficient accu-
racy to ensure compliance with para-
graph (b)(2)(iii) of this section.

(b) Selecting a method. (1) The pre-
ferred payment method is the reim-
bursement method, as described in
paragraph (a)(1) of this section

(2) Advance payments, as described in
paragraph (a)(2) of this section, may be
used in exceptional circumstances, sub-
ject to the following conditions:

(i) The grants officer, in consultation
with the program official, must judge
that advance payments are necessary
or will materially contribute to the
probability of success of the project
contemplated under the award (e.g., as
startup funds for a project performed
by a newly formed company). The ra-
tionale for the judgment shall be docu-
mented in the award file.

(ii) Cash advances shall be limited to
the minimum amounts needed to carry
out the program.

(iii) Recipients and the DoD Compo-
nent shall maintain procedures to en-
sure that the timing of cash advances
is as close as is administratively fea-
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sible to the recipients’ disbursements
of the funds for program purposes, in-
cluding direct program or project costs
and the proportionate share of any al-
lowable indirect costs.

(iv) Recipients shall maintain ad-
vance payments of Federal funds in in-
terest-bearing accounts, and remit an-
nually the interest earned to the ad-
ministrative grants officer responsible
for post-award administration (the
grants officer shall forward the pay-
ment to the responsible payment of-
fice, for return to the Department of
Treasury’s miscellaneous receipts ac-
count), unless one of the following ap-
plies:

(A) The recipient receives less than
$120,000 in Federal awards per year.

(B) The best reasonably available in-
terest bearing account would not be ex-
pected to earn interest in excess of $250
per year on Federal cash balances.

(C) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources.

(c) Frequency of payments. For either
reimbursements or advance payments,
recipients shall be authorized to sub-
mit requests for payment at least
monthly.

(d) Forms for requesting payment. DoD
Components may authorize recipients
to use the SF-270,1 ‘‘Request for Ad-
vance or Reimbursement;’”’ the SF-271,2
“Outlay Report and Request for Reim-
bursement for Construction Pro-
grams;’’ or prescribe other forms or
formats as necessary.

1For copies of Standard Forms listed in

this part, contact regional grants adminis-
tration offices of the Office of Naval Re-
search. Addresses for the offices are listed in
the “DoD Directory of Contract Administra-
tion Services Components,”” DLAH 4105.4,
which can be obtained from either: Defense
Logistics Agency, Publications Distribution
Division (DASC-WDM), 8725 John J. Kingman
Rd., Suite 0119, Fort Belvoir, VA 22060-6220;
or the Defense Contract Management Com-
mand home page at hittp:/
www.deme.derb.dla.mil.
2See footnote 1 to this paragraph (d).
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(e) Timeliness of payments. Payments
normally will be made within 30 cal-
endar days of the receipt of a recipi-
ent’s request for reimbursement or ad-
vance by the office designated to re-
ceive the request (for further informa-
tion about timeframes for payments,
see 32 CFR 22.810(c)(3)(ii)).

(f) Precedence of other available funds.
Recipients shall disburse funds avail-
able from program income, rebates, re-
funds, contract settlements, audit re-
coveries, and interest earned on such
funds before requesting additional cash
payments.

(g) Withholding of payments. Unless
otherwise required by statute, grants
officers shall not withhold payments
for proper charges made by recipients
during the project period for reasons
other than the following:

(1) A recipient has failed to comply
with project objectives, the terms and
conditions of the award, or Federal re-
porting requirements, in which case
the grants officer may suspend pay-
ments in accordance with §34.52.

(2) The recipient is delinquent on a
debt to the United States (see defini-
tions of ‘“‘debt’” and ‘‘delinquent debt”
in 32 CFR 22.105). In that case, the
grants officer may, upon reasonable no-
tice, withhold payments for obligations
incurred after a specified date, until
the debt is resolved.

§34.13 Cost sharing or matching.

(a) Acceptable contributions. All con-
tributions, including cash contribu-
tions and third party in-kind contribu-
tions, shall be accepted as part of the
recipient’s cost sharing or matching
when such contributions meet all of
the following criteria:

(1) They are verifiable from the re-
cipient’s records.

(2) They are not included as contribu-
tions for any other federally-assisted
project or program.

(3) They are necessary and reasonable
for proper and efficient accomplish-
ment of project or program objectives.

(4) They are allowable under §34.17.

(5) They are not paid by the Federal
Government under another award, ex-
cept:

(i) Costs that are authorized by Fed-
eral statute to be used for cost sharing
or matching; or

§34.13

(ii) Independent research and devel-
opment (IR&D) costs. In accordance
with the for-profit cost principle in 48
CFR 31.205-18(e), use of IR&D as cost
sharing is permitted, whether or not
the Government decides at a later date
to reimburse any of the IR&D as allow-
able indirect costs. In such cases, the
IR&D must meet all of the criteria in
paragraphs (a) (1) through (4) and (a) (6)
through (8) of this section.

(6) They are provided for in the ap-
proved budget, when approval of the
budget is required by the DoD Compo-
nent.

(7) If they are real property or equip-
ment, whether purchased with recipi-
ent’s funds or donated by third parties,
they must have the grants officer’s
prior approval if the contributions’
value is to exceed depreciation or use
charges during the project period
(paragraphs (b)(1) and (b)(4)(ii) of this
section discuss the limited cir-
cumstances under which a grants offi-
cer may approve higher values). If a
DoD Component requires approval of a
recipient’s budget (see paragraph (a)(6)
of this section), the grants officer’s ap-
proval of the budget satisfies this prior
approval requirement, for real property
or equipment items listed in the budg-
et.

(8) They conform to other provisions
of this part, as applicable.

(b) Valuing and documenting contribu-
tions—(1) Valuing recipient’s property or
services of recipient’s employees. Values
shall be established in accordance with
the applicable cost principles in §34.17,
which means that amounts chargeable
to the project are determined on the
basis of costs incurred. For real prop-
erty or equipment used on the project,
the cost principles authorize deprecia-
tion or use charges. The full value of
the item may be applied when the item
will be consumed in the performance of
the award or fully depreciated by the
end of the award. In cases where the
full value of a donated capital asset is
to be applied as cost sharing or match-
ing, that full value shall be the lesser
of the following:

(i) The certified value of the remain-
ing life of the property recorded in the
recipient’s accounting records at the
time of donation; or
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(ii) The current fair market value.
However, when there is sufficient jus-
tification, the grants officer may ap-
prove the use of the current fair mar-
ket value of the donated property, even
if it exceeds the certified value at the
time of donation to the project. The
grants officer may accept the use of
any reasonable basis for determining
the fair market value of the property.

(2) Valuing services of others’ employ-
ees. When an employer other than the
recipient furnishes the services of an
employee, those services shall be val-
ued at the employee’s regular rate of
pay plus an amount of fringe benefits
and overhead (at an overhead rate ap-
propriate for the location where the
services are performed) provided these
services are in the same skill for which
the employee is normally paid.

(3) Valuing volunteer services. Volun-
teer services furnished by professional
and technical personnel, consultants,
and other skilled and unskilled labor
may be counted as cost sharing or
matching if the service is an integral
and necessary part of an approved
project or program. Rates for volunteer
services shall be consistent with those
paid for similar work in the recipient’s
organization. In those instances in
which the required skills are not found
in the recipient organization, rates
shall be consistent with those paid for
similar work in the labor market in
which the recipient competes for the
kind of services involved. In either
case, paid fringe benefits that are rea-
sonable, allowable, and allocable may
be included in the valuation.

(4) Valuing property donated by third
parties. (i) Donated supplies may in-
clude such items as office supplies or
laboratory supplies. Value assessed to
donated supplies included in the cost
sharing or matching share shall be rea-
sonable and shall not exceed the fair
market value of the property at the
time of the donation.

(ii) Normally only depreciation or
use charges for equipment and build-
ings may be applied. However, the fair
rental charges for land and the full
value of equipment or other capital as-
sets may be allowed, when they will be
consumed in the performance of the
award or fully depreciated by the end
of the award, provided that the grants
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officer has approved the charges. When
use charges are applied, values shall be
determined in accordance with the
usual accounting policies of the recipi-
ent, with the following qualifications:

(A) The value of donated space shall
not exceed the fair rental value of com-
parable space as established by an inde-
pendent appraisal of comparable space
and facilities in a privately-owned
building in the same locality.

(B) The value of loaned equipment
shall not exceed its fair rental value.

(5) Documentation. The following re-
quirements pertain to the recipient’s
supporting records for in-kind con-
tributions from third parties:

(i) Volunteer services shall be docu-
mented and, to the extent feasible, sup-
ported by the same methods used by
the recipient for its own employees.

(ii) The basis for determining the
valuation for personal services and
property shall be documented.

§34.14 Program income.

(a) DoD Components shall apply the
standards in this section to the disposi-
tion of program income from projects
financed in whole or in part with Fed-
eral funds.

(b) Recipients shall have no obliga-
tion to the Government, unless the
terms and conditions of the award pro-
vide otherwise, for program income
earned:

(1) From license fees and royalties for
copyrighted material, patents, patent
applications, trademarks, and inven-
tions produced under an award. Note,
however, that the Patent and Trade-
mark Amendments (35 U.S.C. Chapter
18), as implemented in §34.25, apply to
inventions made under a research
award.

(2) After the end of the project pe-
riod. If a grants officer anticipates that
an award is likely to generate program
income after the end of the project pe-
riod, the grants officer should indicate
in the award document whether the re-
cipient will have any obligation to the
Federal Government with respect to
such income.

(c) If authorized by the terms and
conditions of the award, costs incident
to the generation of program income
may be deducted from gross income to
determine program income, provided
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these costs have not been charged to
the award.

(d) Other than any program income
excluded pursuant to paragraphs (b)
and (c) of this section, program income
earned during the project period shall
be retained by the recipient and used in
one or more of the following ways, as
specified in program regulations or the
terms and conditions of the award:

(1) Added to funds committed to the
project by the DoD Component and re-
cipient and used to further eligible
project or program objectives.

(2) Used to finance the non-Federal
share of the project or program.

(3) Deducted from the total project or
program allowable cost in determining
the net allowable costs on which the
Federal share of costs is based.

(e) If the terms and conditions of an
award authorize the disposition of pro-
gram income as described in paragraph
(d)(1) or (d)(2) of this section, and stipu-
late a limit on the amounts that may
be used in those ways, program income
in excess of the stipulated limits shall
be used in accordance with paragraph
(d)(3) of this section.

(f) In the event that the terms and
conditions of the award do not specify
how program income is to be used,
paragraph (d)(3) of this section shall
apply automatically to all projects or
programs except research. For awards
that support research, paragraph (d)(1)
of this section shall apply automati-
cally unless the terms and conditions
specify another alternative or the re-
cipient is subject to special award con-
ditions, as indicated in §34.4.

(g) Proceeds from the sale of property
that is acquired, rather than fab-
ricated, under an award are not pro-
gram income and shall be handled in
accordance with the requirements of
the Property Standards (see §§34.20
through 34.25).

§34.15 Revision of budget and pro-
gram plans.

(a) The budget plan is the financial
expression of the project or program as
approved during the award process. It
may include either the sum of the Fed-
eral and non-Federal shares, or only
the Federal share, depending upon DoD
Component requirements. It shall be
related to performance for program

§34.15

evaluation purposes whenever appro-
priate.

(b) Recipients are required to report
deviations from budget and program
plans, and request prior approvals for
budget and program plan revisions, in
accordance with this section.

(c) Recipients shall immediately re-
quest, in writing, prior approval from
the cognizant grants officer when there
is reason to believe that within the
next seven calendar days a pro-
grammatic or budgetary revision will
be necessary for certain reasons, as fol-
lows:

(1) The recipient always must obtain
the grants officer’s prior approval when
a revision is necessary for either of the
following two reasons (i.e., these two
requirements for prior approval may
never be waived):

(i) A change in the scope or the objec-
tive of the project or program (even if
there is no associated budget revision
requiring prior written approval).

(ii) A need for additional Federal
funding.

(2) The recipient must obtain the
grants officer’s prior approval when a
revision is necessary for any of the fol-
lowing six reasons, unless the require-
ment for prior approval is waived in
the terms and conditions of the award
(i.e., if the award document is silent,
these prior approvals are required):

(i) A change in a key person specified
in the application or award document.

(ii) The absence for more than three
months, or a 25 percent reduction in
time devoted to the project, by the ap-
proved project director or principal in-
vestigator.

(iii) The inclusion of any additional
costs that require prior approval in ac-
cordance with applicable cost prin-
ciples for Federal funds and recipients’
cost share or match, in §34.17 and
§34.13, respectively.

(iv) The inclusion of pre-award costs.
All such costs are incurred at the re-
cipient’s risk (i.e., the DoD Component
is under no obligation to reimburse
such costs if for any reason the recipi-
ent does not receive an award, or if the
award is less than anticipated and in-
adequate to cover such costs).

(v) A ‘“‘no-cost’” extension of the
project period that does not require ad-
ditional Federal funds and does not
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change the approved objectives or
scope of the project.

(vi) Any subaward, transfer or con-
tracting out of substantive program
performance under an award, unless de-
scribed in the application and funded in
the approved awards. This provision
does not apply to the purchase of sup-
plies, material, or general support serv-
ices, except that procurement of equip-
ment or other capital items of property
always is subject to the grants officer’s
prior approval under §34.21(a), if it is to
be purchased with Federal funds, or
§34.13(a)(7), if it is to be used as cost
sharing or matching.

(3) The recipient also must obtain the
grants officer’s prior approval when a
revision is necessary for either of the
following reasons, if specifically re-
quired in the terms and conditions of
the award document (i.e., if the award
document is silent, these prior approv-
als are not required):

(i) The transfer of funds among direct
cost categories, functions and activi-
ties for awards in which the Federal
share of the project exceeds $100,000
and the cumulative amount of such
transfers exceeds or is expected to ex-
ceed 10 percent of the total budget as
last approved by the DoD Component.
No DoD Component shall permit a
transfer that would cause any Federal
appropriation or part thereof to be
used for purposes other than those con-
sistent with the original intent of the
appropriation.

(ii) For awards that provide support
for both construction and nonconstruc-
tion work, any fund or budget transfers
between the two types of work sup-
ported.

(d) Within 30 calendar days from the
date of receipt of the recipient’s re-
quest for budget revisions, the grants
officer shall review the request and no-
tify the recipient whether the budget
revisions have been approved. If the re-
vision is still under consideration at
the end of 30 calendar days, the grants
officer shall inform the recipient in
writing of the date when the recipient
may expect the decision.

§34.16 Audits.

(a) Any recipient that expends
$500,000 or more in a year under Fed-
eral awards shall have an audit made
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for that year by an independent audi-
tor, in accordance with paragraph (b)
of this section. The audit generally
should be made a part of the regularly
scheduled, annual audit of the recipi-
ent’s financial statements. However, it
may be more economical in some cases
to have the Federal awards separately
audited, and a recipient may elect to
do so, unless that option is precluded
by award terms and conditions, or by
Federal laws or regulations applicable
to the program(s) under which the
awards were made.

(b) The auditor shall determine and
report on whether:

(1) The recipient has an internal con-
trol structure that provides reasonable
assurance that it is managing Federal
awards in compliance with Federal
laws and regulations, and with the
terms and conditions of the awards.

(2) Based on a sampling of Federal
award expenditures, the recipient has
complied with laws, regulations, and
award terms that may have a direct
and material effect on Federal awards.

(c) The recipient shall make the
auditor’s report available to DoD Com-
ponents whose awards are affected.

(d) The requirement for an annual
independent audit is intended to ascer-
tain the adequacy of the recipient’s in-
ternal financial management systems
and to curtail the unnecessary duplica-
tion and overlap that usually results
when Federal agencies request audits
of individual awards on a routine basis.
Therefore, a grants officer:

(1) Shall consider whether the inde-
pendent audit satisfies his or her re-
quirements, before requesting any ad-
ditional audits; and

(2) When requesting an additional
audit, shall:

(i) Limit the scope of such additional
audit to areas not adequately ad-
dressed by the independent audit.

(i1) Coordinate the audit request with
the Federal agency with the predomi-
nant fiscal interest in the recipient, as
the agency responsible for the sched-
uling and distribution of audits. If DoD
has the predominant fiscal interest in
the recipient, the Defense Contract
Management Command (DCMC) is re-
sponsible for monitoring audits, ensur-
ing resolution of audit findings, and
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distributing audit reports. When an ad-
ditional audit is requested and DoD has
the predominant fiscal interest in the
recipient, DCMC shall, to the extent
practicable, ensure that the additional
audit builds upon the independent
audit or other audits performed in ac-
cordance with this section.

(e) There may be instances in which
Federal auditors have recently per-
formed audits, are performing audits,
or are planning to perform audits, of a
recipient. In these cases, the recipient
and its Federal cognizant agency
should seek to have the non-Federal,
independent auditors work with the
Federal auditors to develop a coordi-
nated audit approach, to minimize du-
plication of audit work.

(f) Audit costs (including a reason-
able allocation of the costs of the audit
of the recipient’s financial statement,
based on the relative benefit to the
Government and the recipient) are al-
lowable costs of DoD awards.

[63 FR 12204, Mar. 12, 1998, as amended at 70
FR 49477, Aug. 23, 2005]

§34.17 Allowable costs.

Allowability of costs shall be deter-
mined in accordance with the cost
principles applicable to the type of en-
tity incurring the costs, as follows:

(a) For-profit organizations. Allow-
ability of costs incurred by for-profit
organizations that are recipients of
prime awards from DoD Components,
and those that are subrecipients under
prime awards to other organizations, is
to be determined in accordance with:

(1) The for-profit cost principles in 48
CFR parts 31 and 231 (in the Federal
Acquisition Regulation, or FAR, and
the Defense Federal Acquisition Regu-
lation Supplement, or DFARS, respec-
tively).

(2) The supplemental information on
allowability of audit costs, in §34.16(f).

(b) Other types of organications. Allow-
ability of costs incurred by other types
of organizations that may be subrecipi-
ents under a prime award to a for-prof-
it organization is determined as fol-
lows:

(1) Institutions of higher education. Al-
lowability is determined in accordance
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with OMB Circular A-21,3 ‘*“ Cost Prin-
ciples for Educational Institutions.”

(2) Other nmonprofit organizations. Al-
lowability is determined in accordance
with OMB Circular A-122,¢ ““Cost Prin-
ciples for Non-Profit Organizations.”
Note that Attachment C of the Cir-
cular identifies selected nonprofit or-
ganizations for whom cost allowability
is determined in accordance with the
FAR cost principles for for-profit orga-
nizations.

(3) Hospitals. Allowability is deter-
mined in accordance with the provi-
sions of 45 CFR part 74, Appendix E,
“Principles for Determining Costs Ap-
plicable to Research and Development
Under Grants and Contracts with Hos-
pitals.”

(4) Governmental organizations. Allow-
ability for State, local, or federally
recognized Indian tribal governments
is determined in accordance with OMB
Circular A-87,5 ‘““Cost Principles for
State and Local Governments.”

§34.18 Fee and profit.

In accordance with 32 CFR 22.205(b),
grants and cooperative agreements
shall not:

(a) Provide for the payment of fee or
profit to the recipient.

(b) Be used to carry out programs
where fee or profit is necessary to
achieving program objectives.

PROPERTY STANDARDS

§34.20 Purpose of property standards.

Sections 34.21 through 34.25 set forth
uniform standards for management,
use, and disposition of property. DoD
Components shall encourage recipients
to use existing property-management
systems, to the extent that the sys-
tems meet these minimum require-
ments.

§34.21 Real property and equipment.

(a) Prior approval for acquisition with
Federal funds. Recipients may purchase

3For copies of the Circular, contact the Of-

fice of Management and Budget, EOP Publi-
cations, 725 17th St. N.W., New Executive Of-
fice Building, Washington, D.C. 20503.

4See footnote 3 to paragraph (b)(1) of this
section.

5See footnote 3 to paragraph (b)(1) of this
section.
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real property or equipment in whole or
in part with Federal funds under an
award only with the prior approval of
the grants officer.

(b) Title. Title to such real property
or equipment shall vest in the recipient
upon acquisition. Unless a statute spe-
cifically authorizes a DoD Component
to vest title in the recipient without
further obligation to the Government,
and the DoD Component elects to do
so, the title shall be a conditional title.
Title shall vest in the recipient subject
to the conditions that the recipient:

(1) Use the real property or equip-
ment for the authorized purposes of the
project until funding for the project
ceases, or until the property is no
longer needed for the purposes of the
project.

(2) Not encumber the property with-
out approval of the grants officer.

(3) Use and dispose of the property in
accordance with paragraphs (d) and (e)
of this section.

(c) Federal interest in real property or
equipment offered as cost-share. A recipi-
ent may offer the full value of real
property or equipment that is pur-
chased with recipient’s funds or that is
donated by a third party to meet a por-
tion of any required cost sharing or
matching, subject to the prior approval
requirement in §34.13(a)(7). If a recipi-
ent does so, the Government has a fi-
nancial interest in the property, a
share of the property value attrib-
utable to the Federal participation in
the project. The property therefore
shall be considered as if it had been ac-
quired in part with Federal funds, and
shall be subject to the provisions of
paragraphs (b)(1), (b)(2) and (b)) of
this section, and to the provisions of
§34.23.

(d) Use. If real property or equipment
is acquired in whole or in part with
Federal funds under an award, and the
award provides that title vests condi-
tionally in the recipient, the real prop-
erty or equipment is subject to the fol-
lowing:

(1) During the time that the real
property or equipment is used on the
project or program for which it was ac-
quired, the recipient shall make it
available for use on other projects or
programs, if such other use will not
interfere with the work on the project
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or program for which the real property
or equipment was originally acquired.
Use of the real property or equipment
on other projects will be in the fol-
lowing order of priority:

(i) Activities sponsored by DoD Com-
ponents’ grants, cooperative agree-
ments, or other assistance awards;

(ii) Activities sponsored by other
Federal agencies’ grants, cooperative
agreements, or other assistance
awards;

(iii) Activities under Federal pro-
curement contracts, or activities not
sponsored by any Federal agency. If so
used, use charges shall be assessed to
those activities. For real property or
equipment, the use charges shall be at
rates equivalent to those for which
comparable real property or equipment
may be leased. The use charges shall be
treated as program income.

(2) After Federal funding for the
project ceases, or when the real prop-
erty or equipment is no longer needed
for the purposes of the project, the re-
cipient may use the real property or
equipment for other projects, insofar
as:

(i) There are Federally sponsored
projects for which the real property or
equipment may be used. If the only use
for the real property or equipment is
for projects that have no Federal spon-
sorship, the recipient shall proceed
with disposition of the real property or
equipment, in accordance with para-
graph (e) of this section.

(ii) The recipient obtains written ap-
proval from the grants officer to do so.
The grants officer shall ensure that
there is a formal change of account-
ability for the real property or equip-
ment to a currently funded, Federal
award.

(iii) The recipient’s use of the real
property or equipment for other
projects is in the same order of priority
as described in paragraph (d)(1) of this
section.

(e) Disposition. (1) When an item of
real property or equipment is no longer
needed for Federally sponsored
projects, the recipient shall proceed as
follows:

(i) If the property that is no longer
needed is equipment (rather than real
property), the recipient may wish to
replace it with an item that is needed
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currently for the project. In that case,
the recipient may use the original
equipment as trade-in or sell it and use
the proceeds to offset the costs of the
replacement equipment, subject to the
approval of the responsible agency (i.e.,
the DoD Component or the Federal
agency to which the DoD Component
delegated responsibility for admin-
istering the equipment).

(ii) The recipient may elect to retain
title, without further obligation to the
Federal Government, by compensating
the Federal Government for that per-
centage of the current fair market
value of the real property or equipment
that is attributable to the Federal par-
ticipation in the project.

(iii) If the recipient does not elect to
retain title to real property or equip-
ment (see paragraph (e)(1)(ii) of this
section), or request approval to use
equipment as trade-in or offset for re-
placement equipment (see paragraph
(e)(1)(i) of this section), the recipient
shall request disposition instructions
from the responsible agency.

(2) If a recipient requests disposition
instructions, in accordance with para-
graph (e)(1)(iii) of this section, the re-
sponsible grants officer shall:

(i) For equipment (but not real prop-
erty), consult with the Federal pro-
gram manager and judge whether the
age and nature of the equipment war-
rant a screening procedure, to deter-
mine whether the equipment is useful
to a DoD Component or other Federal
agency. If a screening procedure is war-
ranted, the responsible agency shall de-
termine whether the equipment can be
used to meet a DoD Component’s re-
quirement. If no DoD requirement is
found, the responsible agency shall re-
port the availability of the equipment
to the General Services Administra-
tion, to determine whether a require-
ment for the equipment exists in other
Federal agencies.

(ii) For either real property or equip-
ment, issue instructions to the recipi-
ent for disposition of the property no
later than 120 calendar days after the
recipient’s request. The grants officer’s
options for disposition are to direct the
recipient to:

(A) Transfer title to the real property
or equipment to the Federal Govern-
ment or to an eligible third party pro-
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vided that, in such cases, the recipient
shall be entitled to compensation for
its attributable percentage of the cur-
rent fair market value of the real prop-
erty or equipment, plus any reasonable
shipping or interim storage costs in-
curred. If title is transferred to the
Federal Government, it shall be subject
thereafter to provisions for Federally
owned property in §34.22.

(B) Sell the real property or equip-
ment and pay the Federal Government
for that percentage of the current fair
market value of the property that is
attributable to the Federal participa-
tion in the project (after deducting ac-
tual and reasonable selling and fix-up
expenses, if any, from the sale pro-
ceeds). When the recipient is author-
ized or required to sell the real prop-
erty or equipment, proper sales proce-
dures shall be established that provide
for competition to the extent prac-
ticable and result in the highest pos-
sible return.

(3) If the responsible agency fails to
issue disposition instructions within
120 calendar days of the recipient’s re-
quest, as described in paragraph
(e)(2)(ii) of this section, the recipient
shall dispose of the real property or
equipment through the option de-
scribed in paragraph (e)(2)(ii)(B) of this
section.

§34.22 Federally owned property.

(a) Annual inventory. Recipients shall
submit annually an inventory listing of
all Federally owned property in their
custody (property furnished by the
Federal Government, rather than ac-
quired by the recipient with Federal
funds under the award), to the DoD
Component or other Federal agency re-
sponsible for administering the prop-
erty under the award.

(b) Use on other activities. (1) Use of
federally owned property on other ac-
tivities is permissible, if authorized by
the DoD Component responsible for ad-
ministering the award to which the
property currently is charged.

(2) Use on other activities will be in
the following order of priority:

(i) Activities sponsored by DoD Com-
ponents’ grants, cooperative agree-
ments, or other assistance awards;

(i1) Activities sponsored by other
Federal agencies’ grants, cooperative
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agreements, or other assistance
awards;

(iii) Activities under Federal pro-
curement contracts, or activities not
sponsored by any Federal agency. If so
used, use charges shall be assessed to
those activities. For real property or
equipment, the use charges shall be at
rates equivalent to those for which
comparable real property or equipment
may be leased. The use charges shall be
treated as program income.

(c) Disposition of property. Upon com-
pletion of the award, the recipient
shall report the property to the respon-
sible agency. The agency may:

(1) Use the property to meet another
Federal Government need (e.g, by
transferring accountability for the
property to another Federal award to
the same recipient, or by directing the
recipient to transfer the property to a
Federal agency that needs the prop-
erty, or to another recipient with a
currently funded award).

(2) Declare the property to be excess
property and either:

(i) Report the property to the Gen-
eral Services Administration, in ac-
cordance with the Federal Property
and Administrative Services Act of 1949
(40 U.S.C. 483(b)(2)), as implemented by
General Services Administration regu-
lations at 41 CFR 101-47.202; or

(ii) Dispose of the property by alter-
native methods, if there is statutory
authority to do so (e.g., DoD Compo-
nents are authorized by 15 TU.S.C.
3710(i), the Federal Technology Trans-
fer Act, to donate research equipment
to educational and nonprofit organiza-
tions for the conduct of technical and
scientific education and research ac-
tivities. Such donations shall be in ac-
cordance with the DoD implementation
of E.0. 12999 (3 CFR, 1996 Comp., p. 180),
‘“Educational Technology: Ensuring
Opportunity for All Children in the
Next Century,” as applicable.) Appro-
priate instructions shall be issued to
the recipient by the responsible agen-
cy.

§34.23 Property management system.

The recipient’s property management
system shall include the following, for
property that is Federally owned, and
for equipment that is acquired in whole
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or in part with Federal funds, or that is
used as matching share:

(a) Property records shall be main-
tained, to include the following infor-
mation:

(1) A description of the property.

(2) Manufacturer’s serial number,
model number, Federal stock number,
national stock number, or any other
identification number.

(3) Source of the property, including
the award number.

(4) Whether title vests in the recipi-
ent or the Federal Government.

(5) Acquisition date (or date received,
if the property was furnished by the
Federal Government) and cost.

(6) Information from which one can
calculate the percentage of Federal
participation in the cost of the prop-
erty (not applicable to property fur-
nished by the Federal Government).

(7) The location and condition of the
property and the date the information
was reported.

(8) Ultimate disposition data, includ-
ing date of disposal and sales price or
the method used to determine current
fair market value where a recipient
compensates the Federal Government
for its share.

(b) Federally owned equipment shall
be marked, to indicate Federal owner-
ship.

(c) A physical inventory shall be
taken and the results reconciled with
the property records at least once
every two years. Any differences be-
tween quantities determined by the
physical inspection and those shown in
the accounting records shall be inves-
tigated to determine the causes of the
difference. The recipient shall, in con-
nection with the inventory, verify the
existence, current utilization, and con-
tinued need for the property.

(d) A control system shall be in effect
to insure adequate safeguards to pre-
vent loss, damage, or theft of the prop-
erty. Any loss, damage, or theft of
property shall be investigated and fully
documented; if the property was owned
by the Federal Government, the recipi-
ent shall promptly notify the Federal
agency responsible for administering
the property.

(e) Adequate maintenance procedures
shall be implemented to keep the prop-
erty in good condition.
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§34.24 Supplies.

(a) Title shall vest in the recipient
upon acquisition for supplies acquired
with Federal funds under an award.

(b) Upon termination or completion
of the project or program, the recipient
shall retain any unused supplies. If the
inventory of unused supplies exceeds
$5,000 in total aggregate value and the
items are not needed for any other Fed-
erally sponsored project or program,
the recipient shall retain the items for
use on non-Federal sponsored activities
or sell them, but shall, in either case,
compensate the Federal Government
for its share.

§34.25 Intellectual property developed
or produced under awards.

(a) Patents. Grants and cooperative
agreements with:

(1) Small business concerns shall
comply with 35 U.S.C. Chapter 18, as
implemented by 37 CFR part 401, which
applies to inventions made under
grants and cooperative agreements
with small business concerns for re-
search and development. 37 CFR 401.14
provides a standard clause that is re-
quired in such grants and cooperative
agreements in most cases, 37 CFR 401.3
specifies when the clause shall be in-
cluded, and 37 CFR 401.5 specifies how
the clause may be modified and tai-
lored.

(2) For-profit organizations other
than small business concerns shall
comply with 35 U.S.C. 210(c) and Execu-
tive Order 12591 (3 CFR, 1987 Comp., p.
220) (which codifies a Presidential
Memorandum on Government Patent
Policy, dated February 18, 1983).

(i) The Executive order states that,
as a matter of policy, grants and coop-
erative agreements should grant to all
for-profit organizations, regardless of
size, title to patents made in whole or
in part with Federal funds, in exchange
for royalty-free use by or on behalf of
the Government (i.e., it extends the ap-
plicability of 35 U.S.C. Chapter 18, to
the extent permitted by law, to for-
profit organizations other than small
business concerns).

(i) 35 U.S.C. 210(c) states that 35
U.S.C. Chapter 18 is not intended to
limit agencies’ authority to agree to
the disposition of rights in inventions
in accordance with the Presidential
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memorandum codified by the Execu-
tive order. It also states that such
grants and cooperative agreements
shall provide for Government license
rights required by 35 U.S.C. 202(c)(4)
and march-in rights required by 35
U.S.C. 203.

(b) Copyright, data and software rights.
Requirements concerning data and
software rights are as follows:

(1) The recipient may copyright any
work that is subject to copyright and
was developed under an award. DoD
Components reserve a royalty-free,
nonexclusive and irrevocable right to
reproduce, publish, or otherwise use
the work for Federal purposes, and to
authorize others to do so.

(2) Unless waived by the DoD Compo-
nent making the award, the Federal
Government has the right to:

(i) Obtain, reproduce, publish or oth-
erwise use for Federal Government pur-
poses the data first produced under an
award.

(ii) Authorize others to receive, re-
produce, publish, or otherwise use such
data for Federal purposes.

PROCUREMENT STANDARDS

§34.30 Purpose of procurement stand-
ards.

Section 34.31 sets forth requirements
necessary to ensure:

(a) Compliance of recipients’ procure-
ments that use Federal funds with ap-
plicable Federal statutes and executive
orders.

(b) Proper stewardship of Federal
funds used in recipients’ procurements.

§34.31 Requirements.

The following requirements pertain
to recipients’ procurements funded in
whole or in part with Federal funds or
with recipients’ cost-share or match:

(a) Reasonable cost. Recipients pro-
curement procedures shall make max-
imum practicable use of competition,
or shall use other means that ensure
reasonable cost for procured goods and
services.

(b) Pre-award review of certain procure-
ments. Prior to awarding a procurement
contract under an award, a recipient
may be required to provide the grants
officer administering the award with
pre-award documents (e.g., requests for
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proposals, invitations for bids, or inde-
pendent cost estimates) related to the
procurement. Recipients will only be
required to provide such documents for
the grants officer’s pre-award review in
exceptional cases where the grants offi-
cer judges that there is a compelling
need to do so. In such cases, the grants
officer must include a provision in the
award that states the requirement.

(c) Contract provisions. (1) Contracts
in excess of the simplified acquisition
threshold shall contain contractual
provisions or conditions that allow for
administrative, contractual, or legal
remedies in instances in which a con-
tractor violates or breaches the con-
tract terms, and provide for such reme-
dial actions as may be appropriate.

(2) All contracts in excess of the sim-
plified acquisition threshold shall con-
tain suitable provisions for termi-
nation for default by the recipient or
for termination due to circumstances
beyond the control of the contractor.

(3) All negotiated contracts in excess
of the simplified acquisition threshold
shall include a provision permitting ac-
cess of the Department of Defense, the
Comptroller General of the TUnited
States, or any of their duly authorized
representatives, to any books, docu-
ments, papers, and records of the con-
tractor that are directly pertinent to a
specific program, for the purpose of
making audits, examinations, excerpts,
and transcriptions.

(4) All contracts, including those for
amounts less than the simplified acqui-
sition threshold, awarded by recipients
and their contractors shall contain the
procurement provisions of Appendix A
to this part, as applicable.

REPORTS AND RECORDS

§34.40 Purpose of reports and records.

Sections 34.41 and 34.42 prescribe re-
quirements for monitoring and report-
ing financial and program performance
and for records retention.

§34.41 Monitoring and reporting pro-
gram and financial performance.

Grants officers may use the provi-
sions of 32 CFR 32.51 and 32.52 for
awards to for-profit organizations, or
may include equivalent technical and
financial reporting requirements that
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ensure reasonable oversight of the ex-
penditure of appropriated funds. As a
minimum, equivalent requirements
must include:

(a) Periodic reports (at least annu-
ally, and no more frequently than
quarterly) addressing both program
status and business status, as follows:

(1) The program portions of the re-
ports must address progress toward
achieving program performance goals,
including current issues, problems, or
developments.

(2) The business portions of the re-
ports shall provide summarized details
on the status of resources (federal
funds and non-federal cost sharing or
matching), including an accounting of
expenditures for the period covered by
the report. The report should compare
the resource status with any payment
and expenditure schedules or plans pro-
vided in the original award; explain
any major deviations from those sched-
ules; and discuss actions that will be
taken to address the deviations.

(3) When grants officers previously
authorized advance payments, pursu-
ant to §34.12(a)(2), they should consult
with the program official and consider
whether program progress reported in
the periodic report, in relation to re-
ported expenditures, is sufficient to
justify continued authorization of ad-
vance payments.

(b) Unless inappropriate, a final per-
formance report that addresses all

major accomplishments under the
award.
§34.42 Retention and access require-

ments for records.

(a) This section sets forth require-
ments for records retention and access
to records for awards to recipients.

(b) Financial records, supporting doc-
uments, statistical records, and all
other records pertinent to an award
shall be retained for a period of three
years from the date of submission of
the final expenditure report. The only
exceptions are the following:

(1) If any litigation, claim, or audit is
started before the expiration of the 3-
year period, the records shall be re-
tained until all litigation, claims or
audit findings involving the records
have been resolved and final action
taken.
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(2) Records for real property and
equipment acquired with Federal funds
shall be retained for 3 years after final
disposition.

(3) When records are transferred to or
maintained by the DoD Component
that made the award, the 3-year reten-
tion requirement is not applicable to
the recipient.

(4) Indirect cost rate proposals, cost
allocations plans, and related records,
for which retention requirements are
specified in §34.42(g).

(c) Copies of original records may be
substituted for the original records if
authorized by the grants officer.

(d) The grants officer shall request
that recipients transfer certain records
to DoD Component custody when he or
she determines that the records possess
long term retention value. However, in
order to avoid duplicate recordkeeping,
a grants officer may make arrange-
ments for recipients to retain any
records that are continuously needed
for joint use.

(e) DoD Components, the Inspector
General, Comptroller General of the
United States, or any of their duly au-
thorized representatives, have the
right of timely and unrestricted access
to any books, documents, papers, or
other records of recipients that are per-
tinent to the awards, in order to make
audits, examinations, excerpts, tran-
scripts and copies of such documents.
This right also includes timely and rea-
sonable access to a recipient’s per-
sonnel for the purpose of interview and
discussion related to such documents.
The rights of access in this paragraph
are not limited to the required reten-
tion period, but shall last as long as
records are retained.

(f) Unless required by statute, no
DoD Component shall place restric-
tions on recipients that limit public ac-
cess to the records of recipients that
are pertinent to an award, except when
the DoD Component can demonstrate
that such records shall be kept con-
fidential and would have been exempt-
ed from disclosure pursuant to the
Freedom of Information Act (b U.S.C.
5562) if the records had belonged to the
DoD Component making the award.

(g) Indirect cost proposals, cost allo-
cation plans, and other cost accounting
documents (such as documents related
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to computer usage chargeback rates),
along with their supporting records,
shall be retained for a 3-year period, as
follows:

(1) If a recipient is required to submit
an indirect-cost proposal, cost alloca-
tion plan, or other computation to the
cognizant Federal agency, for purposes
of negotiating an indirect cost rate or
other rates, the 3-year retention period
starts on the date of the submission.
This retention requirement also applies
to subrecipients submitting similar
documents for negotiation to the re-
cipient.

(2) If the recipient or the subrecipient
is not required to submit the docu-
ments or supporting records for negoti-
ating an indirect cost rate or other
rates, the 3-year retention period for
the documents and records starts at
the end of the fiscal year (or other ac-
counting period) covered by the pro-
posal, plan, or other computation.

(h) If the information described in
this section is maintained on a com-
puter, recipients shall retain the com-
puter data on a reliable medium for the
time periods prescribed. Recipients
may transfer computer data in ma-
chine readable form from one reliable
computer medium to another. Recipi-
ents’ computer data retention and
transfer procedures shall maintain the
integrity, reliability, and security of
the original computer data. Recipients
shall also maintain an audit trail de-
scribing the data transfer. For the
record retention time periods pre-
scribed in this section, recipients shall
not destroy, discard, delete, or write
over such computer data.

TERMINATION AND ENFORCEMENT

§34.50 Purpose of termination and en-
forcement.

Sections 34.51 through 34.53 set forth
uniform procedures for suspension, ter-
mination, enforcement, and disputes.

§34.51 Termination.

(a) Awards may be terminated in
whole or in part only in accordance
with one of the following:

(1) By the grants officer, if a recipi-
ent materially fails to comply with the
terms and conditions of an award.
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(2) By the grants officer with the con-
sent of the recipient, in which case the
two parties shall agree upon the termi-
nation conditions, including the effec-
tive date and, in the case of partial ter-
mination, the portion to be termi-
nated.

(3) By the recipient upon sending to
the grants officer written notification
setting forth the reasons for such ter-
mination, the effective date, and, in
the case of partial termination, the
portion to be terminated. The recipient
must provide such notice at least 30
calendar days prior to the effective
date of the termination. However, if
the grants officer determines in the
case of partial termination that the re-
duced or modified portion of the award
will not accomplish the purposes for
which the award was made, he or she
may terminate the award in its en-
tirety.

(b) If costs are allowed under an
award, the responsibilities of the re-
cipient referred to in §34.61(b), includ-
ing those for property management as
applicable, shall be considered in the
termination of the award, and provi-
sion shall be made for continuing re-
sponsibilities of the recipient after ter-
mination, as appropriate.

§34.52 Enforcement.

(a) Remedies for noncompliance. If a re-
cipient materially fails to comply with
the terms and conditions of an award,
whether stated in a Federal statute,
regulation, assurance, application, or
notice of award, the grants officer may,
in addition to imposing any of the spe-
cial conditions outlined in §34.4, take
one or more of the following actions, as
appropriate in the circumstances:

(1) Temporarily withhold cash pay-
ments pending correction of the defi-
ciency by the recipient or more severe
enforcement action by the grants offi-
cer and DoD Component.

(2) Disallow (that is, deny both use of
funds and any applicable matching
credit for) all or part of the cost of the
activity or action not in compliance.

(3) Wholly or partly suspend or ter-
minate the current award. In the case
of termination, the recipient will be re-
imbursed for allowable costs incurred
prior to termination, with the possible
exception of those for activities and ac-
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tions described in paragraph (a)(2) of
this section.

(4) Withhold further awards for the
project or program.

(5) Take other remedies that may be
legally available.

(b) Hearings and appeals. In taking an
enforcement action, the grants officer
and DoD Component shall provide the
recipient an opportunity for hearing,
appeal, or other administrative pro-
ceeding to which the recipient is enti-
tled under any statute or regulation
applicable to the action involved (see
§34.53 and 32 CFR 22.815).

(c) Effects of suspension and termi-
nation. Costs of a recipient resulting
from obligations incurred by the re-
cipient during a suspension or after
termination of an award are not allow-
able unless the grants officer expressly
authorizes them in the notice of sus-
pension or termination or subse-
quently. Other recipient costs during
suspension or after termination which
are necessary and not reasonably
avoidable are allowable if the costs:

(1) Result from obligations which
were properly incurred by the recipient
before the effective date of suspension
or termination, are not in anticipation
of it, and in the case of a termination,
are noncancellable; and

(2) Would be allowable if the award
were not suspended or expired nor-
mally at the end of the funding period
in which the termination takes effect.

(d) Relationship to debarment and sus-
pension. The enforcement remedies
identified in this section, including
suspension and termination, do not
preclude a recipient from being subject
to debarment and suspension under 2
CFR part 1125.

[63 FR 12188, Mar. 12, 1998, as amended at 72
FR 34998, June 26, 2007]

§34.53 Disputes and appeals.

Recipients have the right to appeal
certain decisions by grants officers. In
resolving such issues, DoD policy is to
use Alternative Dispute Resolution
(ADR) techniques, to the maximum
practicable extent. See 32 CFR 22.815
for standards for DoD Components’ dis-
pute resolution and formal, adminis-
trative appeal procedures.
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Subpart C—After-the-Award
Requirements

§34.60 Purpose.

Sections 34.61 through 34.63 contain
procedures for closeout and for subse-
quent disallowances and adjustments.

§34.61 Closeout procedures.

(a) The cognizant grants officer shall,
at least six months prior to the expira-
tion date of the award, contact the re-
cipient to establish:

(1) All steps needed to close out the
award, including submission of finan-
cial and performance reports, liquida-
tion of obligations, and decisions on
property disposition.

(2) A schedule for completing those
steps.

(b) The following provisions shall
apply to the closeout:

(1) The responsible grants officer and
payment office shall expedite comple-
tion of steps needed to close out awards
and make prompt, final payments to a
recipient for allowable reimbursable
costs under the award being closed out.

(2) The recipient shall promptly re-
fund any unobligated balances of cash
that the DoD Component has advanced
or paid and that is not authorized to be
retained by the recipient for use in
other projects. For unreturned
amounts that become delinquent debts,
see 32 CFR 22.820.

(3) When authorized by the terms and
conditions of the award, the grants of-
ficer shall make a settlement for any
upward or downward adjustments to
the Federal share of costs after close-
out reports are received.

(4) The recipient shall account for
any real property and personal prop-
erty acquired with Federal funds or re-
ceived from the Federal Government in
accordance with §§34.21 through 34.25.

(5) If a final audit is required and has
not been performed prior to the close-
out of an award, the DoD Component
shall retain the right to recover an ap-
propriate amount after fully consid-
ering the recommendations on dis-
allowed costs resulting from the final
audit.
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§34.62 Subsequent adjustments and

continuing responsibilities.

(a) The closeout of an award does not
affect any of the following:

(1) The right of the Department of
Defense to disallow costs and recover
funds on the basis of a later audit or
other review.

(2) The obligation of the recipient to
return any funds due as a result of
later refunds, corrections, or other
transactions.

(3) Audit requirements in §34.16.

(4) Property management require-
ments in §§34.21 through 34.25.

(5) Records retention as required in
§34.42.

(b) After closeout of an award, a rela-
tionship created under an award may
be modified or ended in whole or in
part with the consent of the grants of-
ficer and the recipient, provided the re-
sponsibilities of the recipient referred
to in §34.61(a), including those for prop-
erty management as applicable, are
considered and provisions made for
continuing responsibilities of the re-
cipient, as appropriate.

§34.63 Collection of amounts due.

Any funds paid to a recipient in ex-
cess of the amount to which the recipi-
ent is finally determined to be entitled
under the terms and conditions of the
award constitute a debt to the Federal
Government. Procedures for issuing
the demand for payment and pursuing
administrative offset and other rem-
edies are described in 32 CFR 22.820.

APPENDIX A TO PART 34—CONTRACT
PROVISIONS

All contracts awarded by a recipient, in-
cluding those for amounts less than the sim-
plified acquisition threshold, shall contain
the following provisions as applicable:

1. Equal Employment Opportunity—All con-
tracts shall contain a provision requiring
compliance with E.O. 11246 (3 CFR, 1964-1965
Comp., p. 339), ‘“‘Equal Employment Oppor-
tunity,” as amended by E.O. 11375 (3 CFR,
1966-1970 Comp., p. 684), ‘“‘Amending Execu-
tive Order 11246 Relating to Equal Employ-
ment Opportunity,” and as supplemented by
regulations at 41 CFR chapter 60, ‘‘Office of
Federal Contract Compliance Programs,
Equal Employment Opportunity, Depart-
ment of Labor.”

2. Copeland ‘‘Anti-Kickback’ Act (18 U.S.C.
874 and 40 U.S.C. 276c)—All contracts and sub-
awards in excess of $2000 for construction or
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repair awarded by recipients and subrecipi-
ents shall include a provision for compliance
with the Copeland ‘‘Anti-Kickback’ Act (18
U.S.C. 874), as supplemented by Department
of Labor regulations (29 CFR part 3, ‘‘Con-
tractors and Subcontractors on Public Build-
ing or Public Work Financed in Whole or in
Part by Loans or Grants from the United
States’). The Act provides that each con-
tractor or subrecipient shall be prohibited
from inducing, by any means, any person
employed in the construction, completion, or
repair of public work, to give up any part of
the compensation to which he is otherwise
entitled. The recipient shall report all sus-
pected or reported violations to the respon-
sible DoD Component.

3. Contract Work Hours and Safety Standards
Act (40 U.S.C. 327-333)—Where applicable, all
contracts awarded by recipients in excess of
$100,000 for construction and other purposes
that involve the employment of mechanics
or laborers shall include a provision for com-
pliance with Sections 102 and 107 of the Con-
tract Work Hours and Safety Standards Act
(40 U.S.C. 327-333), as supplemented by De-
partment of Labor regulations (29 CFR part
5). Under Section 102 of the Act, each con-
tractor shall be required to compute the
wages of every mechanic and laborer on the
basis of a standard work week of 40 hours.
Work in excess of the standard work week is
permissible provided that the worker is com-
pensated at a rate of not less than 1% times
the basic rate of pay for all hours worked in
excess of 40 hours in the work week. Section
107 of the Act is applicable to construction
work and provides that no laborer or me-
chanic shall be required to work in sur-
roundings or under working conditions
which are unsanitary, hazardous or dan-
gerous. These requirements do not apply to
the purchases of supplies or materials or ar-
ticles ordinarily available on the open mar-
ket, or contracts for transportation or trans-
mission of intelligence.

4. Rights to Inventions Made Under a Con-
tract, Grant or Cooperative Agreement—Con-
tracts, grants, or cooperative agreements for
the performance of experimental, develop-
mental, or research work shall provide for
the rights of the Federal Government and
the recipient in any resulting invention in
accordance with 37 CFR part 401, “‘Rights to
Inventions Made by Nonprofit Organizations
and Small Business Firms Under Govern-
ment Grants, Contracts and Cooperative
Agreements.”’

5. Clean Air Act (42 U.S.C. 7401 et seq.) and
the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.), as amended—Contracts
and subawards of amounts in excess of
$100,000 shall contain a provision that re-
quires the recipient to agree to comply with
all applicable standards, orders or regula-
tions issued pursuant to the Clean Air Act
(42 U.S.C. 7401 et seq.) and the Federal Water
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Pollution Control Act as amended (33 U.S.C.
1251 et seq.). Violations shall be reported to
the responsible DoD Component and the Re-
gional Office of the Environmental Protec-
tion Agency (EPA).

6. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352)—Contractors who apply or bid for an
award of $100,000 or more shall file the re-
quired certification. Each tier certifies to
the tier above that it will not and has not
used Federal appropriated funds to pay any
person or organization for influencing or at-
tempting to influence an officer or employee
of any agency, a member of Congress, officer
or employee of Congress, or an employee of a
member of Congress in connection with ob-
taining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352. Each
tier shall also disclose any lobbying with
non-Federal funds that takes place in con-
nection with obtaining any Federal award.
Such disclosures are forwarded from tier to
tier up to the recipient.

7. Debarment and Suspension (E.O.s 12549
and 12689)—A contract award with an
amount expected to equal or exceed $25,000
and certain other contract awards (see 2 CFR
1125.220, which implements OMB guidance at
2 CFR 180.220) shall not be made to parties
listed on the Governmentwide Excluded Par-
ties List System, in accordance with the
DoD adoption at 2 CFR part 1125 of the OMB
guidance implementing E.O.s 12549 (3 CFR,
1986 Comp., p. 189) and 12689 (3 CFR, 1989
Comp., p. 235), ‘“‘Debarment and Suspension.”’
The Excluded Parties List System accessible
on the Internet at www.epls.gov contains the
names of parties debarred, suspended, or oth-
erwise excluded by agencies, as well as par-
ties declared ineligible under statutory or
regulatory authority other than E.O. 12549.

[63 FR 12204, Mar. 12, 1998, as amended at 70
FR 49477, Aug. 23, 2005; 72 FR 34998, June 26,
2007]

PART 37—TECHNOLOGY
INVESTMENT AGREEMENTS

Subpart A—General

Sec.

37.100 What does this part do?

37.106 Does this part cover all types of in-
struments that 10 U.S.C. 2371 authorizes?

37.110 What type of instruments are tech-
nology investment agreements (TIAs)?

37.115 For what purposes are TIAs used?

37.120 Can my organization award or admin-
ister TIAS?

37.125 May I award or administer TIAs if I
am authorized to award or administer
other assistance instruments?

37.130 Which other parts of the DoD Grant
and Agreement Regulations apply to
TIAs?

200



Office of the Secretary of Defense

Subpart B—Appropriate Use of Technology
Investment Agreements

37.200 What are my responsibilities as an
agreements officer for ensuring the ap-
propriate use of TIAs?

37.206 What judgments must I make about
the nature of the project?

37.210 To what types of recipients may I
award a TIA?

37.215 What must I conclude about the re-
cipient’s commitment and cost sharing?

37.220 How involved should the Government
program official be in the project?

37.225 What judgment must I make about
the benefits of using a TIA?

37.230 May I use a TIA if a participant is to
receive fee or profit?

Subpart C—Expenditure-Based and Fixed-
Support Technology Investment
Agreements

37.300 What is the difference between an ex-
penditure-based and fixed-support TIA?

37.306 When may I use a fixed-support TIA?

37.310 When would I use an expenditure-
based TIA?

37.315 What are the advantages of using a
fixed-support TIA?

Subpart D—Competition Phase

37.400 Must I use competitive procedures to
award TIAs?

37.405 What must my announcement or so-
licitation include?
37.410 Should my announcement or solicita-
tion state that TIAs may be awarded?
37.415 Should I address cost sharing in the
announcement or solicitation?

37.420 Should I tell proposers that we will
not disclose information that they sub-
mit?

Subpart E—Pre-Award Business Evaluation

37.500 What must my pre-award business
evaluation address?

37.505 What resources are available to assist
me during the pre-award business evalua-
tion?

RECIPIENT QUALIFICATION

37.610 What are my responsibilities for de-
termining that a recipient is qualified?

37.515 Must I do anything additional to de-
termine the qualification of a consor-
tium?

Total Funding

37.520 What is my responsibility for deter-
mining that the total project funding is
reasonable?
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COST SHARING

37.525 What is my responsibility for deter-
mining the value and reasonableness of
the recipient’s cost sharing contribution?

37.5630 What criteria do I use in deciding
whether to accept a recipient’s cost shar-
ing?

37.635 How do I value cost sharing related to
real property or equipment?

37.5640 May I accept fully depreciated real
property or equipment as cost sharing?

37.5645 May I accept costs of prior research
as cost sharing?

37.650 May I accept intellectual property as
cost sharing?

37.665 How do I value a recipient’s other
contributions?

FIXED-SUPPORT OR EXPENDITURE-BASED
APPROACH

37.560 Must I be able to estimate project ex-
penditures precisely in order to justify
use of a fixed-support TIA?

37.566 May I use a hybrid instrument that
provides fixed support for only a portion
of a project?

ACCOUNTING, PAYMENTS, AND RECOVERY OF
FuUNDS

37.5670 What must I do if a CAS-covered par-
ticipant accounts differently for its own
and the Federal Government shares of
project costs?

37.575 What are my responsibilities for de-
termining milestone payment amounts?

37.680 What is recovery of funds and when
should I consider including it in my TIA?

Subpart F—Award Terms Affecting Partici-
pants’ Financial, Property, and Pur-
chasing Systems

37.600 Which administrative matters are
covered in this subpart?

37.605 What is the general policy on partici-
pants’ financial, property, and pur-
chasing systems?

37.610 Must I tell participants what require-
ments they are to flow down for sub-
recipients’ systems?

FINANCIAL MATTERS

37.615 What standards do I include for finan-
cial systems of for-profit firms?

37.620 What financial management stand-
ards do I include for nonprofit partici-
pants?

37.6256 What cost principles or standards do I
require for for-profit participants?

37.630 Must I require a for-profit firm to use
Federally approved indirect cost rates?

37.635 What cost principles do I require a
nonprofit participant to use?

37.640 Must I include a provision for audits
of for-profit participants?
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37.645 Must I require periodic system au-
dits, as well as award-specific audits, of
for-profit participants?

37.650 Who must I identify as the auditor for
a for-profit participant?

37.655 Must I specify the frequency of IPAs’
periodic audits of for-profit participants?

37.660 What else must I specify concerning
audits of for-profit participants by IPAs?

37.665 Must I require nonprofit participants
to have periodic audits?

37.670 Must I require participants to flow
down audit requirements to subrecipi-
ents?

37.675 Must I report when I enter into a TIA
allowing a for-profit firm to use an IPA?

37.680 Must I require a participant to report
when it enters into a subaward allowing
a for-profit firm to use an IPA?

PROPERTY

37.685 May I allow for-profit firms to pur-
chase real property and equipment with
project funds?

37.690 How are nonprofit participants to
manage real property and equipment?
37.695 What are the requirements for Feder-

ally owned property?

37.700 What are the requirements for sup-
plies?

PURCHASING

37.705 What standards do I include for pur-
chasing systems of for-profit firms?

37.710 What standards do I include for pur-
chasing systems of nonprofit organiza-
tions?

Subpart G—Award Terms Related to Other
Administrative Matters

37.800 Which administrative matters are
covered in this subpart?

PAYMENTS

37.805 If I am awarding a TIA, what pay-
ment methods may I specify?

37.810 What should my TIA’s provisions
specify for the method and frequency of
recipients’ payment requests?

37.815 May the Government withhold pay-
ments?

37.820 Must I require a recipient to return
interest on advance payments?

REVISION OF BUDGET AND PROGRAM PLANS

37.8256 Must I require the recipient to obtain
prior approval from the Government for
changes in plans?

37.830 May I let a recipient charge pre-
award costs to the agreement?

PROGRAM INCOME

37.835 What requirements do I include for
program income?
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INTELLECTUAL PROPERTY

37.840 What general approach should I take
in negotiating data and patent rights?

37.845 What data rights should I obtain?

37.850 Should I require recipients to mark
data?

37.8556 How should I handle protected data?

37.860 What rights should I obtain for inven-
tions?

37.865 Should my patent provision include
march-in rights?

37.870 Should I require recipients to mark
documents related to inventions?

37.875 Should my TIA include a provision
concerning foreign access to technology?

FINANCIAL AND PROGRAMMATIC REPORTING

37.880 What requirements must I include for
periodic reports on program and business
status?

37.885 May I require updated program plans?

37.890 Must I require a final performance re-
port?

37.895 How is the final performance report
to be sent to the Defense Technical Infor-
mation Center?

37.900 May I tell a participant that informa-
tion in financial and programmatic re-
ports will not be publicly disclosed?

37.906 Must I make receipt of the final per-
formance report a condition for final
payment?

RECORDS RETENTION AND ACCESS
REQUIREMENTS

37.910 How long must I require participants
to keep records related to the TIA?

37.915 What requirement for access to a for-
profit participant’s records do I include
in a TIA?

37.920 What requirement for access to a
nonprofit participant’s records do I in-
clude in a TTA?

TERMINATION AND ENFORCEMENT

37.925 What requirements do I include for
termination and enforcement?

Subpart H—Executing the Award

37.1000 What are my responsibilities at the
time of award?

THE AWARD DOCUMENT

37.1006 What are my general responsibilities
concerning the award document?

37.1010 What substantive issues should my
award document address?

37.1015 How do I decide who must sign the
TIA if the recipient is an unincorporated
consortium?

REPORTING INFORMATION ABOUT THE AWARD

37.1020 What must I document in my award
file?
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37.1025 Must I report information to the De-
fense Assistance Awards Data System?
37.1030 What information must I report to
the Defense Technical Information Cen-

ter?

37.1035 How do I know if my TIA uses the 10
U.S.C. 2371 authority and I must report
additional data under §37.1030(b)?

37.1040 When and how do I report informa-
tion required by §37.1035?

DISTRIBUTING COPIES OF THE AWARD
DOCUMENT

37.1045 To whom must I send copies of the
award document?

Subpart [—Post-Award Administration

37.1100 What are my responsibilities gen-
erally as an administrative agreements
officer for a TTA?

37.1105 What additional duties do I have as
the administrator of a TIA with advance
payments or payable milestones?

37.1110 What other responsibilities related
to payments do I have?

37.1115 What are my responsibilities related
to participants’ single audits?

37.1120 When and how may I request an
award-specific audit?

Subpart J—Definitions of Terms Used in this
Part

37.1205
37.1210
37.1215
37.1220
37.1225
37.1230
37.1235
37.1240
37.1245
37.1250
37.1255
37.1260
37.1265
37.1270
37.1275
37.1280
37.1285
37.1290
37.1295
37.1300
37.1305
37.1310
37.1315
37.1320
37.1325
37.1330
37.1335
37.1340
37.1345
37.1350
37.1355
37.1360
37.1365

Advance.

Advanced research.
Agreements officer.
Applied research.
Articles of collaboration.
Assistance.
Award-specific audit.
Basic research.

Cash contributions.
Commercial firm.
Consortium.
Cooperative agreement.
Cost sharing.

Data.

DoD Component.
Equipment.
Expenditure-based award.
Expenditures or outlays.
Grant.

In-kind contributions.
Institution of higher education.
Intellectual property.
Nonprofit organization.
Participant.

Periodic audit.
Procurement contract.
Program income.
Program official.
Property.

Real property.
Recipient.

Research.

Supplies.

§37.110

37.1370 Termination.
37.1375 Technology investment agreements.

APPENDIX A TO PART 37—WHAT IS THE CIVIL-
MILITARY INTEGRATION PoLICcY THAT Is
THE BASIS FOR TECHNOLOGY INVESTMENT
AGREEMENTS?

APPENDIX B TO PART 37—WHAT TYPE OF IN-
STRUMENT IS A TTIA AND WHAT STATUTORY
AUTHORITIES DOES IT USE?

APPENDIX C TO PART 37—WHAT IS THE DE-
SIRED COVERAGE FOR PERIODIC AUDITS OF
FOR-PROFIT PARTICIPANTS TO BE AUDITED
BY IPAS?

APPENDIX D TO PART 37—WHAT COMMON NA-
TIONAL POLICY REQUIREMENTS MAY APPLY
AND NEED To BE INCLUDED IN TIAS?

APPENDIX E TO PART 37—WHAT PROVISIONS
MAY A PARTICIPANT NEED TO INCLUDE
WHEN PURCHASING GOODS OR SERVICES
UNDER A TTA?

AUTHORITY: 5 U.S.C. 301 and 10 U.S.C. 113.

SOURCE: 68 FR 47160, Aug. 7, 2003, unless
otherwise noted.

Subpart A—General

§37.100 What does this part do?

This part establishes uniform policies
and procedures for the DoD Compo-

nents’ award and administration of
technology investment agreements
(TIAS).

§37.105 Does this part cover all types
of instruments that 10 U.S.C. 2371
authorizes?

No, this part covers only TIAs, some
of which use the authority of 10 U.S.C.
2371 (see appendix B to this part). This
part does not cover assistance instru-
ments other than TIAs that use the au-
thority of 10 U.S.C. 2371. It also does
not cover acquisition agreements for
prototype projects that use 10 U.S.C.
2371 authority augmented by the au-
thority in section 845 of Public Law
103-160, as amended.

§37.110 What type of instruments are
technology investment agreements
(TTIAs)?

TIAs are assistance instruments used
to stimulate or support research. As
discussed in appendix B to this part, a
TIA may be either a kind of coopera-
tive agreement or a type of assistance
transaction other than a grant or coop-
erative agreement.
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§37.115 For what purposes are TIAs
used?

The ultimate goal for using TIAs,
like other assistance instruments used
in defense research programs, is to fos-
ter the best technologies for future de-
fense needs. TIAs differ from and com-
plement other assistance instruments
available to agreements officers, in
that TIAs address the goal by fostering
civil-military integration (see appendix
A to this part). TIAs therefore are de-
signed to:

(a) Reduce barriers to commercial
firms® participation in defense re-
search, to give the Department of De-
fense (DoD) access to the broadest pos-
sible technology and industrial base.

(b) Promote new relationships among
performers in both the defense and
commercial sectors of that technology
and industrial base.

(c) Stimulate performers to develop,
use, and disseminate improved prac-
tices.

§37.120 Can my organization award or
administer TIAs?

Your office may award or administer
TIAs if it has a delegation of the au-
thorities in 10 U.S.C. 2371, as well as 10
U.S.C. 2358. If your office is in a Mili-
tary Department, it must have a dele-
gation of the authority of the Sec-
retary of that Military Department
under those statutes. If your office is
in a Defense Agency, it must have a
delegation of the authority of the Sec-
retary of Defense under 10 U.S.C. 2358
and 2371. Your office needs those au-
thorities to be able to:

(a) Enter into cooperative agree-
ments to stimulate or support re-
search, using the authority of 10 U.S.C.
2358, as well as assistance transactions
other than grants or cooperative agree-
ments, using the authority of 10 U.S.C.
2371. The reason that both authorities
are needed is that a TIA, depending
upon its patent rights provision (see ap-
pendix B to this part), may be either a
cooperative agreement or a type of as-
sistance transaction other than a grant
or cooperative agreement.

(b) Recover funds from a recipient
and reuse the funds for program pur-
poses, as authorized by 10 U.S.C. 2371
and described in §37.580.
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(c) Exempt certain information re-
ceived from proposers from disclosure
under the Freedom of Information Act,
as authorized by 10 U.S.C. 2371 and de-
scribed in §37.420.

§37.125 May I award or administer
TIAs if I am authorized to award or
administer other assistance instru-
ments?

(a) You must have specific authoriza-
tion to award or administer TIAs.
Being authorized to award or admin-
ister grants and cooperative agree-
ments is not sufficient; a grants officer
is an agreements officer only if the
statement of appointment also author-
izes the award or administration of
TIAs.

(b) You receive that authorization in
the same way that you receive author-
ity to award other assistance instru-
ments, as described in 32 CFR 21.425
and 21.435 through 21.445.

§37.130 Which other parts of the DoD
Grant and Agreement Regulations
apply to TIAs?

(a) TTAs are explicitly covered in this
part and part 21 of the DoD Grant and
Agreement Regulations (DoDGARSs).
Part 21 (32 CFR part 21) addresses devi-
ation procedures and other general
matters that relate to the DoDGARs,
to DoD Components’ authorities and
responsibilities for assistance instru-
ments, and to requirements for report-

ing information about assistance
awards.
(b) Two additional parts of the

DoDGARSs apply to TIAs, although they
do not mention TIAs explicitly. They
are:

(1) Part 1125 (2 CFR part 1125) on non-
procurement debarment and suspen-
sion, which applies because it covers
nonprocurement instruments in gen-
eral;

(2) Part 26 (32 CFR part 26), on drug-
free workplace requirements, which ap-
plies because it covers financial assist-
ance in general; and

(3) Part 28 (32 CFR part 28), on lob-
bying restrictions, which applies by
law (31 U.S.C. 1352) to TIAs that are co-
operative agreements and as a matter
of DoD policy to all other TIAs.

(c) Portions of four other DoDGARs
parts apply to TIAs only as cited by
reference in this part. Those parts of
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the DoDGARSs are parts 22, 32, 33, and 34
(32 CFR parts 22, 32, 33, and 34).

[68 FR 47160, Aug. 7, 2003, as amended at 70
FR 49477, Aug. 23, 2005; 72 FR 34999, June 26,
2007]

Subpart B—Appropriate Use of
Technology Investment
Agreements

§37.200 What are my responsibilities
as an agreements officer for ensur-
ing the appropriate use of TIAs?

You must ensure that you use TIAs
only in appropriate situations. To do
so, you must conclude that the use of a
TTA is justified based on:

(a) The nature of the project, as dis-
cussed in §37.205;

(b) The type of recipient, addressed in
§37.210;

(c) The recipient’s commitment and
cost sharing, as described in §37.215;

(d) The degree of involvement of the
Government program official, as dis-
cussed in §37.220; and

(e) Your judgment that the use of a
TTIA could benefit defense research ob-
jectives in ways that likely would not
happen if another type of assistance in-
strument were used. Your answers to
the four questions in §37.225 should be
the basis for your judgment.

§37.205 What judgments must I make
about the nature of the project?

You must:

(a) Conclude that the principal pur-
pose of the project is stimulation or
support of research (i.e., assistance),
rather than acquiring goods or services
for the benefit of the Government (i.e.,
acquisition);

(b) Decide that the basic, applied, or
advanced research project is relevant
to the policy objective of civil-military
integration (see appendix A of this
part); and

(c) Ensure that, to the maximum ex-
tent practicable, any TIA that uses the
authority of 10 U.S.C. 2371 (see appendix
B of this part) does not support re-
search that duplicates other research
being conducted under existing pro-
grams carried out by the Department
of Defense. This is a statutory require-
ment of 10 U.S.C. 2371.

(d) When your TIA is a type of assist-
ance transaction other than a grant or

§37.210

cooperative agreement, satisfy the con-
dition in 10 U.S.C. 2371 to judge that
the use of a standard grant or coopera-
tive agreement for the research project
is not feasible or appropriate. As dis-
cussed in appendix B to this part:

(1) This situation arises if your TIA
includes a patent provision that is less
restrictive than is possible under the
Bayh-Dole statute (because the patent
provision is what distinguishes a TIA
that is a cooperative agreement from a
TTIA that is an assistance transaction
other than a grant or cooperative
agreement).

(2) You satisfy the requirement to
judge that a standard cooperative
agreement is not feasible or appro-
priate when you judge that execution
of the research project warrants a less
restrictive patent provision than is
possible under Bayh-Dole.

§37.210 To what types of recipients
may I award a TIA?

(a) As a matter of DoD policy, you
may award a TIA only when one or
more for-profit firms are to be involved
either in the:

(1) Performance
project; or

(2) The commercial application of the
research results. In that case, you must
determine that the nonprofit performer
has at least a tentative agreement with
specific for-profit partners who plan on
being involved when there are results
to transition. You should review the
agreement between the nonprofit and
for-profit partners, because the for-
profit partners’ involvement is the
basis for using a TIA rather than an-
other type of assistance instrument.

(b) Consistent with the goals of civil-
military integration, TIAs are most ap-
propriate when one or more commer-
cial firms (as defined at §37.1250) are to
be involved in the project.

(¢c) You are encouraged to make
awards to consortia (a consortium may
include one or more for-profit firms, as
well as State or local government
agencies, institutions of higher edu-
cation, or other nonprofit organiza-
tions). The reasons are that:

(1) When multiple performers are par-
ticipating as a consortium, they are
more equal partners in the research
performance than usually is the case

of the research
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with a prime recipient and subawards.
All of them therefore are more likely
to be directly involved in developing
and revising plans for the research ef-
fort, reviewing technical progress, and
overseeing financial and other business
matters. That feature makes consortia
well suited to building new relation-
ships among performers in the defense
and commercial sectors of the tech-
nology and industrial base, a principal
objective for the use of TIAs.

(2) In addition, interactions among
the participants within a consortium
potentially provide a self-governance
mechanism. The potential for addi-
tional self-governance is particularly
good when a consortium includes mul-
tiple for-profit participants that nor-
mally are competitors within an indus-
try.

(d) TIAs also may be used for car-
rying out research performed by single
firms or multiple performers in prime
award-subaward relationships. In
awarding TTAs in those cases, however,
you should consider providing for
greater involvement of the program of-
ficial or a way to increase self-govern-
ance (e.g., a prime award with multiple
subawards arranged so as to give the
subrecipients more insight into and au-
thority and responsibility for pro-
grammatic and business aspects of the
overall project than they usually
have).

§37.215 What must I conclude about
the recipient’s commitment and
cost sharing?

(a) You should judge that the recipi-
ent has a strong commitment to and
self-interest in the success of the
project. You should find evidence of
that commitment and interest in the
proposal, in the recipient’s manage-
ment plan, or through other means. A
recipient’s self-interest might be driv-
en, for example, by a research project’s
potential for fostering technology to be
incorporated into products and proc-
esses for the commercial marketplace.

(b) You must seek cost sharing. The
purpose of cost share is to ensure that
the recipient incurs real risk that gives
it a vested interest in the project’s suc-
cess; the willingness to commit to
meaningful cost sharing therefore is
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one good indicator of a recipient’s self-
interest. The requirements are that:

(1) To the maximum extent prac-
ticable, the non-Federal parties car-
rying out a research project under a
TIA are to provide at least half of the
costs of the project. Obtaining this cost
sharing, to the maximum extent prac-
ticable, is a statutory condition for
any TIA under the authority of 10
U.S.C. 2371, and is a matter of DoD pol-
icy for all other TIAs.

(2) The parties must provide the cost
sharing from mnon-Federal resources
that are available to them unless there
is specific authority to use other Fed-
eral resources for that purpose (see
§37.530(f)).

(c) You may consider whether cost
sharing is impracticable in a given
case, unless there is a non-waivable,
statutory requirement for cost sharing
that applies to the particular program
under which the award is to be made.
Before deciding that cost sharing is im-
practicable, you should carefully con-
sider whether there are other factors
that demonstrate the recipient’s self-
interest in the success of the current
project.

§37.220 How involved should the Gov-
ernment program official be in the
project?

(a) TTAs are used to carry out cooper-
ative relationships between the Fed-
eral Government and the recipient,
which requires a greater level of in-
volvement of the Government program
official in the execution of the research
than the usual oversight of a research
grant or procurement contract. For ex-
ample, program officials will partici-
pate in recipients’ periodic reviews of
research progress and will be substan-
tially involved with the recipients in
the resulting revisions of plans for fu-
ture effort. That increased pro-
grammatic involvement before and
during program execution with a TIA
can reduce the need for some Federal
financial requirements that are prob-
lematic for commercial firms.

(b) Some aspects of their involve-
ment require program officials to have
greater knowledge about and participa-
tion in business matters that tradition-
ally would be your exclusive responsi-
bility as the agreements officer. TIAs
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therefore also require closer coopera-
tion between program officials and
you, as the one who decides business
matters.

§37.225 What judgment must I make
about the benefits of using a TIA?

Before deciding that a TIA is appro-
priate, you also must judge that using
a TIA could benefit defense research
objectives in ways that likely would
not happen if another type of assist-
ance instrument were used (e.g., a co-
operative agreement subject to all of
the requirements of 32 CFR part 34).
You, in conjunction with Government
program officials, must consider the
questions in paragraphs (a) through (d)
of this section, to help identify the
benefits that may justify using a TIA
and reducing some of the usual require-
ments. In accordance with §37.1030, you
will report your answers to these ques-
tions to help the DoD measure the De-
partment-wide benefits of using TIAs
and meet requirements to report to the
Congress. Note that you must give full
concise answers only to questions that
relate to the benefits that you perceive
for using the TIA, rather than another
type of funding instrument, for the
particular research project. A simple
“no”” or ‘‘not applicable’ is a sufficient
response for other questions. The ques-
tions are:

(a) Will the use of a TIA permit the
involvement in the research of any
commercial firms or business units of
firms that would not otherwise partici-
pate in the project? If so:

(1) What are the expected benefits of
those firms’ or divisions’ participation
(e.g., is there a specific technology that
could be better, more readily available,
or less expensive)?

(2) Why would they not participate if
an instrument other than a TIA were
used? You should identify specific pro-
visions of the TIA or features of the
TIA award process that enable their
participation.

(b) Will the use of a TIA allow the
creation of new relationships among
participants at the prime or subtier
levels, among business units of the
same firm, or between non-Federal par-
ticipants and the Federal Government
that will help the DoD get better tech-
nology in the future? If so:

§37.230

(1) Why do these new relationships
have the potential for helping the DoD
get technology in the future that is
better, more affordable, or more read-
ily available?

(2) Are there provisions of the TIA or
features of the TIA award process that
enable these relationships to form? If
so, you should be able to identify spe-
cifically what they are. If not, you
should be able to explain specifically
why you think that the relationships
could not be created if an assistance in-
strument other than a TIA were used.

(c) Will the use of a TIA allow firms
or business units of firms that tradi-
tionally accept Government awards to
use new business practices in the exe-
cution of the research that will help us
get better technology, help us get new
technology more quickly or less expen-
sively, or facilitate partnering with
commercial firms? If so:

(1) What specific benefits will the
DoD potentially get from the use of
these new practices? You should be
able to explain specifically why you
foresee a potential for those benefits.

(2) Are there provisions of the TIA or
features of the TIA award process that
enable the use of the new practices? If
s0, you should be able to identify those
provisions or features and explain why
you think that the practices could not
be used if the award were made using
an assistance instrument other than a
TIA.

(d) Are there any other benefits of
the use of a TIA that could help the
Department of Defense better meet its
objectives in carrying out the research
project? If so, you should be able to
identify specifically what they are,
how they can help meet defense objec-
tives, what features of the TIA or
award process enable the DoD to real-
ize them, and why the benefits likely
would not be realized if an assistance
instrument other than a TIA were
used.

§37.230 May I use a TIA if a partici-
pant is to receive fee or profit?

In accordance with 32 CFR 22.205(b),
you may not use a TIA if any partici-
pant is to receive fee or profit. Note
that this policy extends to all per-
formers of the research project carried
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out under the TIA, including any sub-
awards for substantive program per-
formance, but it does not preclude par-
ticipants’ or subrecipients’ payment of
reasonable fee or profit when making
purchases from suppliers of goods (e.g.,
supplies and equipment) or services
needed to carry out the research.

Subpart C—Expenditure-Based
and  Fixed-Support Tech-
nology Investiment Agree-
ments

§37.300 What is the difference be-
tween an expenditure-based and
fixed-support TIA?

The fundamental difference between
an expenditure-based and fixed-support
TTA is that:

(a) For an expenditure-based TIA, the
amounts of interim payments or the
total amount ultimately paid to the re-
cipient are based on the amounts the
recipient expends on project costs. If a
recipient completes the project speci-
fied at the time of award before it ex-
pends all of the agreed-upon Federal
funding and recipient cost sharing, the
Federal Government may recover its
share of the unexpended balance of
funds or, by mutual agreement with
the recipient, amend the agreement to
expand the scope of the research
project. An expenditure-based TIA
therefore is analogous to a cost-type
procurement contract or grant.

(b) For a fixed-support TIA, the
amount of assistance established at the
time of award is not meant to be ad-
justed later if the research project is
carried out to completion. In that
sense, a fixed-support TIA is somewhat
analogous to a fixed-price procurement
contract (although ‘‘price,” a concept
appropriate to a procurement contract
for buying a good or service, is not ap-
propriate for a TIA or other assistance
instrument for stimulation or support
of a project).

§37.305 When may I use a fixed-sup-
port TIA?

You may use a fixed-support TIA if:

(a) The agreement is to support or
stimulate research with outcomes that
are well defined, observable, and
verifiable;
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(b) You can reasonably estimate the
resources required to achieve those
outcomes well enough to ensure the de-
sired level of cost sharing (see example
in §37.560(b)); and

(c) Your TIA does not require a spe-
cific amount or percentage of recipient
cost sharing. In cases where the agree-
ment does require a specific amount or
percentage of cost sharing, a fixed-sup-
port TIA is not practicable because the
agreement has to specify cost prin-
ciples or standards for costs that may
be charged to the project; require the
recipient to track the costs of the
project; and provide access for audit to
allow verification of the recipient’s
compliance with the mandatory cost
sharing. You therefore must use an ex-
penditure-based TIA if you:

(1) Have a non-waivable requirement
(e.g., in statute) for a specific amount
or percentage of recipient cost sharing;
or

(2) Have otherwise elected to include
in the TIA a requirement for a specific
amount or percentage of cost sharing.

§37.310 When would I use an expendi-
ture-based TIA?

In general, you must use an expendi-
ture-based TIA under conditions other
than those described in §37.305. Rea-
sons for any exceptions to this general
rule must be documented in the award
file and must be consistent with the
policy in §37.230 that precludes pay-
ment of fee or profit to participants.

§37.315 What are the advantages of
using a fixed-support TIA?

In situations where the use of fixed-
support TIAs is permissible (see
§§37.3056 and 37.310), their use may en-
courage some commercial firms’ par-
ticipation in the research. With a
fixed-support TIA, you can eliminate
or reduce some post-award require-
ments that sometimes are cited as dis-
incentives for those firms to partici-
pate. For example, a fixed-support TIA
need not:

(a) Specify minimum standards for
the recipient’s financial management
system.

(b) Specify cost principles or stand-
ards stating the types of costs the re-
cipient may charge to the project.
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(c) Provide for financial audits by
Federal auditors or independent public
accountants of the recipient’s books
and records.

(d) Set minimum standards for the
recipient’s purchasing system.

(e) Require the recipient to prepare
financial reports for submission to the
Federal Government.

Subpart D—Competition Phase

§37.400 Must I use competitive proce-
dures to award TIAs?

DoD policy is to award TIAs using
merit-based, competitive procedures,
as described in 32 CFR 22.315:

(a) In every case where required by
statute; and

(b) To the maximum extent prac-
ticable in all other cases.

§37.405 What must my announcement
or solicitation include?

Your announcement, to be considered
as part of a competitive procedure,
must include the basic information de-
scribed in 32 CFR 22.315(a). Additional
elements for you to consider in the
case of a program that may use TIAs
are described in §§37.410 through 37.420.

§37.410 Should my announcement or
solicitation state that TIAs may be
awarded?

Yes, once you consider the factors de-
scribed in subpart B of this part and
decide that TIAs are among the types
of instruments that you may award
pursuant to a solicitation, it is impor-
tant for you to state that fact in the
solicitation. You also should state that
TTIAs are more flexible than traditional
Government funding instruments and
that provisions are negotiable in areas
such as audits and intellectual prop-
erty rights that may cause concern for
commercial firms. Doing so should in-
crease the likelihood that commercial
firms will be willing to submit pro-
posals.

§37.415 Should I address cost sharing
in the announcement or solicita-
tion?

To help ensure a competitive process
that is fair and equitable to all poten-
tial proposers, you should state clearly
in the solicitation:

§37.420

(a) That, to the maximum extent
practicable, the non-Federal parties
carrying out a research project under a
TIA are to provide at least half of the
costs of the project (see §37.215(b)).

(b) The types of cost sharing that are
acceptable;

(c) How any in-kind contributions
will be valued, in accordance with
§§37.530 through 37.555; and

(d) Whether you will give any consid-
eration to alternative approaches a
proposer may offer to demonstrate its
strong commitment to and self-interest
in the project’s success, in accordance
with §37.215.

§37.420 Should I tell proposers that
we will not disclose information
that they submit?

Your solicitation should tell poten-
tial proposers that:

(a) For all TIAs, information de-
scribed in paragraph (b) of this section
is exempt from disclosure requirements
of the Freedom of Information Act
(FOIA)(codified at 5 U.S.C. 552) for a pe-
riod of five years after the date on
which the DoD Component receives the
information from them.

(b) As provided in 10 U.S.C. 2371, dis-
closure is not required, and may not be
compelled, under FOIA during that pe-
riod if:

(1) A proposer submits the informa-
tion in a competitive or noncompeti-
tive process that could result in their
receiving a cooperative agreement for
basic, applied, or advanced research
under the authority of 10 U.S.C. 2358 or
any other type of transaction author-
ized by 10 U.S.C. 2371 (as explained in
appendix B to this part, that includes
all TIAs); and

(2) The type of information is among
the following types that are exempt:

(i) Proposals, proposal abstracts, and
supporting documents; and

(ii) Business plans and technical in-
formation submitted on a confidential
basis.

(c) If proposers desire to protect busi-
ness plans and technical information
for five years from FOIA disclosure re-
quirements, they must mark them
with a legend identifying them as docu-
ments submitted on a confidential
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basis. After the five-year period, infor-
mation may be protected for longer pe-
riods if it meets any of the criteria in
5 U.S.C. 552(b) (as implemented by the
DoD in subpart C of 32 CFR part 286)
for exemption from FOIA disclosure re-
quirements.

Subpart E—Pre-Award Business
Evaluation

§37.500 What must my pre-award busi-
ness evaluation address?

(a) You must determine the quali-
fication of the recipient, as described
in §§37.510 and 37.515.

(b) As the business expert working
with the program official, you also
must address the financial aspects of
the proposed agreement. You must:

(1) Determine that the total amount
of funding for the proposed effort is
reasonable, as addressed in §37.520.

(2) Assess the value and determine
the reasonableness of the recipient’s
proposed cost sharing contribution, as
discussed in §§37.525 through 37.555.

(3) If you are contemplating the use
of a fixed-support rather than expendi-
ture-based TIA, ensure that its use is
justified, as explained in §§37.560 and
37.565.

(4) Address issues of inconsistent cost
accounting by traditional Government
contractors, should they arise, as noted
in §37.570.

(5) Determine amounts for milestone
payments, if you use them, as dis-
cussed in §37.575.

§37.505 What resources are available
to assist me during the pre-award
business evaluation?

Administrative agreements officers
of the Defense Contract Management
Agency and the Office of Naval Re-
search can share lessons learned from
administering other TIAs. Program of-
ficials can be a source of information
when you are determining the reason-
ableness of proposed funding (e.g., on
labor rates, as discussed in §37.520) or
establishing observable and verifiable
technical milestones for payments (see
§37.575). Auditors at the Defense Con-
tract Audit Agency can act in an advi-
sory capacity to help you determine
the reasonableness of proposed
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amounts, including values of in-kind
contributions toward cost sharing.

RECIPIENT QUALIFICATION

§37.510 What are my responsibilities
for determining that a recipient is
qualified?

Prior to award of a TIA, your respon-
sibilities for determining that the re-
cipient is qualified are the same as
those of a grants officer who is award-
ing a grant or cooperative agreement.
Those responsibilities are described in
subpart D of 32 CFR part 22. When the
recipient is a consortium that is not
formally incorporated, you have the
additional responsibility described in
§37.515.

§37.515 Must I do anything additional
to determine the qualification of a
consortium?

(a) When the prospective recipient of
a TIA is a consortium that is not for-
mally incorporated, your determina-
tion that the recipient meets the
standard at 32 CFR 22.415(a) requires
that you, in consultation with legal
counsel, review the management plan
in the consortium’s collaboration
agreement. The purpose of your review
is to ensure that the management plan
is sound and that it adequately ad-
dresses the elements necessary for an
effective working relationship among
the consortium members. An effective
working relationship is essential to in-
crease the research project’s chances of
success.

(b) The collaboration agreement,
commonly referred to as the articles of
collaboration, is the document that
sets out the rights and responsibilities
of each consortium member. It binds
the individual consortium members to-
gether, whereas the TIA binds the Gov-
ernment and the consortium as a group
(or the Government and a consortium
member on behalf of the consortium, as
explained in §37.1015). The document
should discuss, among other things, the
consortium’s:

(1) Management structure.

(2) Method of making payments to
consortium members.

(3) Means of ensuring and overseeing
members’ efforts on the project.

(4) Provisions for members’ cost shar-
ing contributions.
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(6) Provisions for ownership and
rights in intellectual property devel-
oped previously or under the agree-
ment.

TOTAL FUNDING

§37.520 What is my responsibility for
determining that the total project
funding is reasonable?

In cooperation with the program offi-
cial, you must assess the reasonable-
ness of the total estimated budget to
perform the research that will be sup-
ported by the agreement. Additional
guidance follows for:

(a) Labor. Much of the budget likely
will involve direct labor and associated
indirect costs, which may be rep-
resented together as a ‘‘loaded’ labor
rate. The program official is an essen-
tial advisor on reasonableness of the
overall level of effort and its composi-
tion by labor category. You also may
rely on your experience with other
awards as the basis for determining
reasonableness. If you have any unre-
solved questions, two of the ways that
you might find helpful in establishing
reasonableness are to:

(1) Consult the administrative agree-
ments officers or auditors identified in
§37.505.

(2) Compare loaded labor rates of for-
profit firms that do not have expendi-
ture-based Federal procurement con-
tracts or assistance awards with a
standard or average for the particular
industry. Note that the program offi-
cial may have knowledge about cus-
tomary levels of direct labor charges in
the particular industry that is in-
volved. You may be able to compare as-
sociated indirect charges with Govern-
ment-approved indirect cost rates that
exist for many nonprofit and for-profit
organizations that have Federal pro-
curement contracts or assistance
awards (note the requirement in §37.630
for a for-profit participant to use Fed-
erally approved provisional indirect
cost rates, if it has them).

(b) Real property and equipment. In al-
most all cases, the project costs may
include only depreciation or use
charges for real property and equip-
ment of for-profit participants, in ac-
cordance with §37.685. Remember that
the budget for an expenditure-based
TIA may not include depreciation of a
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participant’s property as a direct cost
of the project if that participant’s
practice is to charge the depreciation
of that type of property as an indirect
cost, as many organizations do.

COST SHARING

§387.525 What is my responsibility for
determining the value and reason-
ableness of the recipient’s cost shar-
ing contribution?

You must:

(a) Determine that the recipient’s
cost sharing contributions meet the
criteria for cost sharing and determine
values for them, in accordance with
§§37.5630 through 37.555. In doing so, you
must:

(1) Ensure that there are affirmative
statements from any third parties
identified as sources of cash contribu-
tions.

(2) Include in the award file an eval-
uation that documents how you deter-
mined the values of the recipient’s con-
tributions to the funding of the
project.

(b) Judge that the recipient’s cost
sharing contribution, as a percentage
of the total budget, is reasonable. To
the maximum extent practicable, the
recipient must provide at least half of
the costs of the project, in accordance
with §37.215.

§37.530 What criteria do I use in de-
ciding whether to accept a recipi-
ent’s cost sharing?

You may accept any cash or in-kind
contributions that meet all of the fol-
lowing criteria:

(a) In your judgment, they represent
meaningful cost sharing that dem-
onstrates the recipient’s commitment
to the success of the research project.
Cash contributions clearly dem-
onstrate commitment and they are
strongly preferred over in-kind con-
tributions.

(b) They are necessary and reason-
able for accomplishment of the re-
search project’s objectives.

(c) They are costs that may be
charged to the project under §37.625
and §37.635, as applicable to the partici-
pant making the contribution.

(d) They are verifiable from the re-
cipient’s records.
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(e) They are not included as cost
sharing contributions for any other
Federal award.

(f) They are not paid by the Federal
Government under another award, ex-
cept:

(1) Costs that are authorized by Fed-
eral statute to be used for cost sharing;
or

(2) Independent research and develop-
ment (IR&D) costs, as described at 32
CFR 34.13(a)(5)(ii), that meet all of the
criteria in paragraphs (a) through (e) of
this section. IR&D is acceptable as cost
sharing, even though it may be reim-
bursed by the Government through
other awards. It is standard business
practice for all for-profit firms, includ-
ing commercial firms, to recover their
research and development (R&D) costs
(which for Federal procurement con-
tracts is recovered as IR&D) through
prices charged to their customers.
Thus, the cost principles at 48 CFR
part 31 allow a for-profit firm that has
expenditure-based, Federal procure-
ment contracts to recover through
those procurement contracts the allo-
cable portion of its R&D costs associ-
ated with a technology investment
agreement.

§37.535 How do I value cost sharing
related to real property or equip-
ment?

You rarely should accept values for
cost sharing contributions of real prop-
erty or equipment that are in excess of
depreciation or reasonable use charges,
as discussed in §37.685 for for-profit
participants. You may accept the full
value of a donated capital asset if the
real property or equipment is to be
dedicated to the project and you expect
that it will have a fair market value
that is less than $5,000 at the project’s
end. In those cases, you should value
the donation at the lesser of:

(a) The value of the property as
shown in the recipient’s accounting
records (i.e., purchase price less accu-
mulated depreciation); or

(b) The current fair market value.
You may accept the use of any reason-
able basis for determining the fair mar-
ket value of the property. If there is a
justification to do so, you may accept
the current fair market value even if it
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exceeds the value in the recipient’s
records.

§37.540 May I accept fully depreciated
real property or equipment as cost
sharing?

You should limit the value of any
contribution of a fully depreciated
asset to a reasonable use charge. In de-
termining what is reasonable, you
must consider:

(a) The original cost of the asset;

(b) Its estimated remaining useful
life at the time of your negotiations;

(c) The effect of any increased main-
tenance charges or decreased perform-
ance due to age; and

(d) The amount of depreciation that
the participant previously charged to
Federal awards.

§37.545 May I accept costs of prior re-
search as cost sharing?

No, you may not count any partici-
pant’s costs of prior research as a cost
sharing contribution. Only the addi-
tional resources that the recipient will
provide to carry out the current
project (which may include pre-award
costs for the current project, as de-
scribed in §37.830) are to be counted.

§37.550 May I accept intellectual prop-
erty as cost sharing?

(a) In most instances, you should not
count costs of patents and other intel-
lectual property (e.g., copyrighted ma-
terial, including software) as cost shar-
ing, because:

(1) It is difficult to assign values to
these intangible contributions;

(2) Their value usually is a mani-
festation of prior research costs, which
are not allowed as cost share under
§37.545; and

(3) Contributions of intellectual prop-
erty rights generally do not represent
the same cost of lost opportunity to a
recipient as contributions of cash or
tangible assets. The purpose of cost
share is to ensure that the recipient in-
curs real risk that gives it a vested in-
terest in the project’s success.

(b) You may include costs associated
with intellectual property if the costs
are based on sound estimates of market
value of the contribution. For example,
a for-profit firm may offer the use of
commercially available software for
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which there is an established license
fee for use of the product. The costs of
the development of the software would
not be a reasonable basis for valuing
its use.

§37.555 How do I value a recipient’s
other contributions?

For types of participant contribu-
tions other than those addressed in
§§37.5635 through 37.550, the general rule
is that you are to value each contribu-
tion consistently with the cost prin-
ciples or standards in §37.626 and
§37.635 that apply to the participant
making the contribution. When valuing
services and property donated by par-
ties other than the participants, you
may use as guidance the provisions of
32 CFR 34.13(b)(2) through (5).

FIXED-SUPPORT OR EXPENDITURE-BASED
APPROACH

§37.560 Must I be able to estimate
project expenditures precisely in
order to justify use of a fixed-sup-
port TIA?

(a) To use a fixed-support TIA, rather
than an expenditure-based TIA, you
must have confidence in your estimate
of the expenditures required to achieve
well-defined outcomes. Therefore, you
must work carefully with program offi-
cials to select outcomes that, when the
recipient achieves them, are reliable
indicators of the amount of effort the
recipient expended. However, your esti-
mate of the required expenditures need
not be a precise dollar amount, as illus-
trated by the example in paragraph (b)
of this section, if:

(1) The recipient is contributing a
substantial share of the costs of
achieving the outcomes, which must
meet the criteria in §37.305(a); and

(2) You are confident that the costs
of achieving the outcomes will be at
least a minimum amount that you can
specify and the recipient is willing to
accept the possibility that its cost
sharing percentage ultimately will be
higher if the costs exceed that min-
imum amount.

(b) To illustrate the approach, con-
sider a project for which you are con-
fident that the recipient will have to
expend at least $800,000 to achieve the
specified outcomes. You must deter-
mine, in conjunction with program of-

§37.565

ficials, the minimum level of recipient
cost sharing that you want to nego-
tiate, based on the circumstances, to
demonstrate the recipient’s commit-
ment to the success of the project. For
purposes of this illustration, let that
minimum recipient cost sharing be 40%
of the total project costs. In that case,
the Federal share should be no more
than 60% and you could set a fixed
level of Federal support at $480,000 (60%
of $800,000). With that fixed level of
Federal support, the recipient would be
responsible for the balance of the costs
needed to complete the project.

(c) Note, however, that the level of
recipient cost sharing you negotiate is
to be based solely on the level needed
to demonstrate the recipient’s commit-
ment. You may not use a shortage of
Federal Government funding for the
program as a reason to try to persuade
a recipient to accept a fixed-support
TIA, rather than an expenditure-based
instrument, or to accept responsibility
for a greater share of the total project
costs than it otherwise is willing to
offer. If you lack sufficient funding to
provide an appropriate Federal Govern-
ment share for the entire project, you
instead should rescope the effort cov-
ered by the agreement to match the
available funding.

§37.565 May I use a hybrid instrument
that provides fixed support for only
a portion of a project?

Yes, for a research project that is to
be carried out by a number of partici-
pants, you may award a TIA that pro-
vides for some participants to perform
under fixed-support arrangements and
others to perform under expenditure-
based arrangements. This approach
may be useful, for example, if a com-
mercial firm that is a participant will
not accept an agreement with all of the
post-award requirements of an expendi-
ture-based award. Before using a fixed-
support arrangement for that firm’s
portion of the project, you must judge
that it meets the criteria in §37.305.
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ACCOUNTING, PAYMENTS, AND RECOVERY
OF FUNDS

§37.570 What must I do if a CAS-cov-
ered participant accounts dif-
ferently for its own and the Federal
Government shares of project costs?

(a) If a participant has Federal pro-
curement contracts that are subject to
the Cost Accounting Standards (CAS)
in part 30 of the Federal Acquisition
Regulation (FAR) and the associated
FAR Appendix (48 CFR part 30 and 48
CFR 9903.201-1, respectively), you must
alert the participant during the pre-
award negotiations to the potential for
a CAS violation, as well as the cog-
nizant administrative contracting offi-
cer (ACO) for the participant’s procure-
ment contracts, if you learn that the
participant plans to account dif-
ferently for its own share and the Fed-
eral Government’s share of project
costs under the TIA. This may arise,
for example, if a for-profit firm or
other organization subject to the FAR
cost principles in 48 CFR parts 31 and
231 proposes to charge:

(1) Its share of project costs as inde-
pendent research and development
(IR&D) costs to enable recovery of the
costs through Federal Government pro-
curement contracts, as allowed under
the FAR cost principles; and

(2) The Federal Government’s share
to the project, rather than as IR&D
costs.

(b) The reason for alerting the partic-
ipant and the ACO is that the incon-
sistent charging of the two shares
could cause a noncompliance with Cost
Accounting Standard (CAS) 402. Non-
compliance with CAS 402 is a potential
issue only for a participant that has
CAS-covered Federal procurement con-
tracts (note that CAS requirements do
not apply to a for-profit participant’s
TIAS).

(¢c) For for-profit participants with
CAS-covered procurement contracts,
the cognizant ACO in most cases will
be an individual within the Defense
Contract Management Agency (DCMA).
You can identify a cognizant ACO at
the DCMA by querying the contract ad-
ministration team locator that
matches contractors with their ACOs
(currently on the World Wide Web at
hitp://alerts.demdw.dema.mil/support, a
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site that also can be accessed through
the DCMA home page at http:/
www.dema.mil).

§37.575 What are my responsibilities
for determining milestone payment
amounts?

(a) If you select the milestone pay-
ment method (see §37.805), you must as-
sess the reasonableness of the esti-
mated amount for reaching each mile-
stone. This assessment enables you to
set the amount of each milestone pay-
ment to approximate the Federal share
of the anticipated resource needs for
carrying out that phase of the research
effort.

(b) The Federal share at each mile-
stone need not be the same as the Fed-
eral share of the total project. For ex-
ample, you might deliberately set pay-
ment amounts with a larger Federal
share for early milestones if a project
involves a start-up company with lim-
ited resources.

(c) For an expenditure-based TIA, if
you have minimum percentages that
you want the recipient’s cost sharing
to be at the milestones, you should in-
dicate those percentages in the agree-
ment or in separate instructions to the
post-award administrative agreements
officer. That will help the administra-
tive agreements officer decide when a
project’s expenditures have fallen too
far below the original projections, re-
quiring adjustments of future mile-
stone payment amounts (see
§37.1105(c)).

(d) For fixed-support TIAs, the mile-
stone payments should be associated
with the well-defined, observable and
verifiable technical outcomes (e.g.,
demonstrations, tests, or data anal-
ysis) that you establish for the project
in accordance with §§37.305(a) and
37.560(a).

§37.580 What is recovery of funds and
when should I consider including it
in my TIA?

(a) Recovery of funds refers to the
use of the authority in 10 U.S.C. 2371 to
include a provision in certain types of
agreements, including TIAs, that re-
quire a recipient to make payments to
the Department of Defense or another
Federal agency as a condition of the
agreement. Recovery of funds is a good

214



Office of the Secretary of Defense

tool in the right circumstances, at the
discretion of the agreements officer
and the awarding organization, but its
purpose is not to augment program
budgets. It may be used to recover
funds provided to a recipient through a
TTIA or another Federal procurement or
assistance instrument, and the recov-
ery should not exceed the amounts pro-
vided. Recovery of funds is distinct
from program income, as described in
§37.835.

(b) In accordance with 10 U.S.C. 2371,
as implemented by policy guidance
from the Office of the Under Secretary
of Defense (Comptroller), the payment
amounts may be credited to an existing
account of the Department of Defense
and used for the same program pur-
poses as other funds in that account.

(c) Before you use the authority to
include a provision for recovery of
funds, note that 10 U.S.C. 2371 requires
you to judge that it would not be fea-
sible or appropriate to use for the re-
search project a standard grant or co-
operative agreement (in this instance,
a ‘‘standard cooperative agreement’”’
means a cooperative agreement with-
out a provision for recovery of funds).
You satisfy that 10 U.S.C. 2371 require-
ment when you judge that execution of
the research project warrants inclusion
of a provision for recovery of funds.

Subpart F—Award Terms Affecting
Participants’ Financial, Prop-
erty, and Purchasing Systems

§37.600 Which administrative matters
are covered in this subpart?

This subpart addresses ‘‘systemic”
administrative matters that place re-
quirements on the operation of a par-
ticipant’s financial management, prop-
erty management, or purchasing sys-
tem. Each participant’s systems are or-
ganization-wide and do not vary with
each agreement. Therefore, all TIAs
should address systemic requirements
in a uniform way for each type of par-
ticipant organization.

§37.605 What is the general policy on
participants’ financial, property,
and purchasing systems?

The general policy for expenditure-
based TIAs is to avoid requirements
that would force participants to use

§37.615

different financial management, prop-
erty management, and purchasing sys-
tems than they currently use for:

(a) Expenditure-based Federal pro-
curement contracts and assistance
awards in general, if they receive them;
or

(b) Commercial business, if they have
no expenditure-based Federal procure-
ment contracts and assistance awards.

§37.610 Must I tell participants what
requirements they are to flow down
for subrecipients’ systems?

If it is an expenditure-based award,
your TIA must require participants to
flow down the same financial manage-
ment, property management, and pur-
chasing systems requirements to a sub-
recipient that would apply if the sub-
recipient were a participant. For exam-
ple, a for-profit participant would flow
down to a university subrecipient the
requirements that apply to a univer-
sity participant. Note that this policy
applies to subawards for substantive
performance of portions of the research
project supported by the TIA, and not
to participants’ purchases of goods or
services needed to carry out the re-
search.

FINANCIAL MATTERS

§37.615 What standards do I include
for financial systems of for-profit
firms?

(a) To avoid causing needless changes
in participants’ financial management
systems, your expenditure-based TIAs
will make for-profit participants that
currently perform under other expendi-
ture-based Federal procurement con-
tracts or assistance awards subject to
the same standards for financial man-
agement systems that apply to those
other awards. Therefore, if a for-profit
participant has expenditure-based DoD
assistance awards other than TIAs,
your TIAs are to apply the standards in
32 CFR 34.11. You may grant an excep-
tion and allow a for-profit participant
that has other expenditure-based Fed-
eral Government awards to use an al-
ternative set of standards that meets
the minimum criteria in paragraph (b)
of this section, if there is a compelling
programmatic or business reason to do
so. For each case in which you grant an
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exception, you must document the rea-
son in the award file.

(b) For an expenditure-based TIA,
you are to allow and encourage each
for-profit participant that does not
currently perform under expenditure-
based Federal procurement contracts
or assistance awards (other than TIAS)
to use its existing financial manage-
ment system as long as the system, as
a minimum:

(1) Complies with Generally Accepted
Accounting Principles.

(2) Effectively controls all project
funds, including Federal funds and any
required cost share. The system must
have complete, accurate, and current
records that document the sources of
funds and the purposes for which they
are disbursed. It also must have proce-
dures for ensuring that project funds
are used only for purposes permitted by
the agreement (see §37.625).

(3) Includes, if advance payments are
authorized under §37.805, procedures to
minimize the time elapsing between
the payment of funds by the Govern-
ment and the firm’s disbursement of
the funds for program purposes.

§37.620 What financial management
standards do I include for nonprofit
participants?

So as not to force system changes for
any State, local government, institu-
tion of higher education, or other non-
profit organization, your expenditure-
based TIA’s requirements for the finan-
cial management system of any non-
profit participant are the same as
those that apply to the participant’s
other Federal assistance awards. Spe-
cifically, the requirements are those
in:

(a) 32 CFR 33.20 for State and local
governments; and

(b) 32 CFR 32.21(b) for other nonprofit
organizations, with the exception of
Government-owned, contractor-oper-
ated (GOCO) facilities and Federally
Funded Research and Development
Centers (FFRDCs) that are excepted
from the definition of ‘‘recipient’ in 32
CFR part 32. Although it should occur
infrequently, if a nonprofit GOCO or
FFRDC is a participant, you must
specify appropriate standards that con-
form as much as practicable with re-
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quirements in that participant’s other
Federal awards.

§37.625 What cost principles or stand-
ards do I require for for-profit par-
ticipants?

(a) So as not to require any firm to
needlessly change its cost-accounting
system, your expenditure-based TIAs
are to apply the Government cost prin-
ciples in 48 CFR parts 31 and 231 to for-
profit participants that currently per-
form under expenditure-based Federal
procurement contracts or assistance
awards (other than TIAs) and therefore
have existing systems for identifying
allowable costs under those principles.
If there are programmatic or business
reasons to do otherwise, you may grant
an exception from this requirement
and use alternative standards as long
as the alternative satisfies the condi-
tions described in paragraph (b) of this
section; if you do so, you must docu-
ment the reasons in your award file.

(b) For other for-profit participants,
you may establish alternative stand-
ards in the agreement as long as that
alternative provides, as a minimum,
that Federal funds and funds counted
as recipients’ cost sharing will be used
only for costs that:

(1) A reasonable and prudent person
would incur in carrying out the re-
search project contemplated by the
agreement. Generally, elements of cost
that appropriately are charged are
those identified with research and de-
velopment activities under the Gen-
erally Accepted Accounting Principles
(see Statement of Financial Account-
ing Standards Number 2, ‘“‘Accounting
for Research and Development Costs,”
October 19741). Moreover, costs must be
allocated to DoD and other projects in
accordance with the relative benefits
the projects receive. Costs charged to
DoD projects must be given consistent
treatment with costs allocated to the

1Copies may be obtained from the Finan-

cial Accounting Standards Board (FASB), 401
Merritt 7, P.O. Box 5116, Norwalk, CT 06856—
5116. Information about ordering also may be
found at the Internet site http:/www.fasb.org
or by telephoning the FASB at (800) 748-0659.
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participants’ other research and devel-
opment activities (e.g., activities sup-
ported by the participants themselves
or by non-Federal sponsors).

(2) Are consistent with the purposes
stated in the governing Congressional
authorizations and appropriations. You
are responsible for ensuring that provi-
sions in the award document address
any requirements that result from au-
thorizations and appropriations.

§37.630 Must I require a for-profit
firm to use Federally approved in-
direct cost rates?

In accordance with the general policy
in §37.605, you must require a for-profit
participant that has Federally ap-
proved indirect cost rates for its Fed-
eral procurement contracts to use
those rates to accumulate and report
costs under an expenditure-based TIA.
This includes both provisional and
final rates that are approved up until
the time that the TIA is closed out.
You may grant an exception from this
requirement if there are programmatic
or business reasons to do otherwise
(e.g., the participant offers you a lower
rate). If you grant an exception, the
participant must accumulate and re-
port the costs using an accounting sys-
tem and practices that it uses for other
customers (e.g., its commercial cus-
tomers). Also, you must document the
reason for the exception in your award
file.

§37.635 What cost principles do I re-
quire a nonprofit participant to
use?

So as not to force financial system
changes for any nonprofit participant,
your expenditure-based TIA will pro-
vide that costs to be charged to the re-
search project by any nonprofit partici-
pant must be determined to be allow-
able in accordance with:

(a) OMB Circular A-87,2 if the partic-
ipant is a State or local governmental
organization.

2Electronic copies may be obtained at
Internet site http:/www.whitehouse.gov/OMB.
For paper copies, contact the Office of Man-
agement and Budget, EOP Publications, 725
17th St. NW., New Executive Office Building,
Washington, DC 20503.

§37.645

(b) OMB Circular A-21,3 if the partic-
ipant is an institution of higher edu-
cation.

(c) 45 CFR part 74, appendix E, if the
participant is a hospital.

(d) OMB Circular A-122, if the partici-
pant is any other type of nonprofit or-
ganization (the cost principles in 48
CFR parts 31 and 231 are to be used by
any nonprofit organization that is
identified in Circular A-122 as being
subject to those cost principles).

§37.640 Must I include a provision for
audits of for-profit participants?

If your TIA is an expenditure-based
award, you must include in it an audit
provision that addresses, for each for-
profit participant:

(a) Whether the for-profit participant
must have periodic audits, in addition
to any award-specific audits, as de-
scribed in §37.645. Note that the DCAA
or the Office of the Inspector General,
DoD (OIG, DoD), can provide advice on
the types and scope of audits that may
be needed in various circumstances.

(b) Whether the DCAA or an inde-
pendent public accountant (IPA) will
perform required audits, as discussed in
§37.650.

(c) How frequently any periodic au-
dits are to be performed, addressed in
§37.655.

(d) Other matters described in
§37.660, such as audit coverage, allow-
ability of audit costs, auditing stand-
ards, and remedies for noncompliance.

§37.645 Must I require periodic audits,
as well as award-specific audits, of
for-profit participants?

You need to consider requirements
for both periodic audits and award-spe-
cific audits (as defined in §37.13256 and
§37.1235, respectively). The way that
your expenditure-based TIA addresses
the two types of audits will vary, de-
pending upon the type of for-profit par-
ticipant.

(a) For for-profit participants that
are audited by the DCAA or other Fed-
eral auditors, as described in §§37.650(b)
and 37.655, you need not add specific re-
quirements for periodic audits because
the Federal audits should be sufficient
to address whatever may be needed.

3See footnote 2 to §37.635(a).
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Your inclusion in the TIA of the stand-
ard access-to-records provision for
those for-profit participants, as dis-
cussed in §37.915(a), gives the necessary
access in the event that you or admin-
istrative agreements officers later need
to request audits to address award-spe-
cific issues that arise.

(b) For each other for-profit partici-
pant, you:

(1) Should require that the partici-
pant have an independent auditor (i.e.,
the DCAA or an independent public ac-
countant) conduct periodic audits of its
systems if it expends $500,000 or more
per year in TIAs and other Federal as-
sistance awards. A prime reason for in-
cluding this requirement is that the
Federal Government, for an expendi-
ture-based award, necessarily relies on
amounts reported by the participant’s
systems when it sets payment amounts
or adjusts performance outcomes. The
periodic audit provides some assurance
that the reported amounts are reliable.

(2) Must ensure that the award pro-
vides an independent auditor the access
needed for award-specific audits, to be
performed at the request of the cog-
nizant administrative agreements offi-
cer if issues arise that require audit
support. However, consistent with the
government-wide policies on single au-
dits that apply to nonprofit partici-
pants (see §37.665), you should rely on
periodic audits to the maximum extent
possible to resolve any award-specific
issues.

§37.650 Who must I identify as the
auditor for a for-profit participant?

The auditor that you will identify in
the expenditure-based TIA to perform
periodic and award-specific audits of a
for-profit participant depends on the
circumstances, as follows:

(a) You may provide that an IPA will
be the auditor for a for-profit partici-
pant that does not meet the criteria in
paragraph (b) of this section, but only
if the participant will not agree to give
the DCAA access to the necessary
books and records for audit purposes.
Note that the allocable portion of the
costs of the IPA’s audit may be reim-
bursable under the TIA, as described in
§37.660(b). The IPA should be the one
that the participant uses to perform
other audits (e.g., of its financial state-
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ment), to minimize added burdens and
costs. You must document in the award
file the participant’s unwillingness to
give the DCAA access. The DCAA is to
be the auditor if the participant grants
the necessary access.

(b) Except as provided in paragraph
(c) of this section, you must identify
the DCAA as the auditor for any for-
profit participant that is subject to
DCAA audits because it is currently
performing under a Federal award that
is subject to the:

(1) Cost principles in 48 CFR part 31
of the Federal Acquisition Regulation
(FAR) and 48 CFR part 231 of the De-
fense FAR Supplement; or

(2) Cost Accounting Standards in 48
CFR chapter 99.

(c) If there are programmatic or busi-
ness reasons that justify the use of an
auditor other than the DCAA for a for-
profit participant that meets the cri-
teria in paragraph (b) of this section,
you may provide that an IPA will be
the auditor for that participant if you
obtain prior approval from the Office of
the Inspector General, DoD. You must
submit requests for prior approval to
the Assistant Inspector General (Audit-
ing), 400 Army-Navy Drive, Arlington,
VA 22202. Your request must include
the name and address of the business
unit(s) for which IPAs will be used. It
also must explain why you judge that
the participant will not give the DCAA
the necessary access to records for
audit purposes (e.g., you may submit a
statement to that effect from the par-
ticipant). The OIG, DoD, will respond
within five working days of receiving
the request for prior approval, either
by notifying you of the decision (ap-
proval or disapproval) or giving you a
date by which they will notify you of
the decision.

§37.655 Must I specify the frequency
of IPAs’ periodic audits of for-profit
participants?

If your expenditure-based TIA pro-
vides for periodic audits of a for-profit
participant by an IPA, you must speci-
fy the frequency for those audits. You
should consider having an audit per-
formed during the first year of the
award, when the participant has its
IPA do its next financial statement
audit, unless the participant already
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had a systems audit due to other Fed-
eral awards within the past two years.
The frequency thereafter may vary de-
pending upon the dollars the partici-
pant is expending annually under the
award, but it is not unreasonable to re-
quire an updated audit every two to
three years to reverify that the partici-
pant’s systems are reliable (the audit
then would cover the two or three-year
period between audits). The DCAA is a
source of advice on audit frequencies if
your TIA provides for audits by IPAs.

§37.660 What else must I specify con-
cerning audits of for-profit partici-
pants by IPAs?

If your expenditure-based TIA pro-
vides for audits of a for-profit partici-
pant by an IPA, you also must specify:

(a) What periodic audits are to cover.
It is important that you specify audit
coverage that is only as broad as need-
ed to provide reasonable assurance of
the participant’s compliance with
award terms that have a direct and ma-
terial effect on the research project.
Appendix C to this part provides guid-
ance to for-profit participants and
their IPAs that you may use for this
purpose. The DCAA and the OIG, DoD,
also can provide advice to help you set
appropriate limits on audit objectives
and scope.

(b) Who will pay for periodic and
award-specific audits. The allocable
portion of the costs of any audits by
IPAs may be reimbursable under the
TIA. The costs may be direct charges
or allocated indirect costs, consistent
with the participant’s accounting sys-
tem and practices.

(c) The auditing standards that the
IPA will use. Unless you receive prior
approval from the OIG, DoD, to do oth-
erwise, you must provide that the IPA
will perform the audits in accordance
with the Generally Accepted Govern-
ment Auditing Standards. ¢

(d) The available remedies for non-
compliance. The agreement must pro-
vide that the participant may not
charge costs to the award for any audit

4The electronic document may be accessed
at www.gao.gov. Printed copies may be pur-
chased from the U.S. Government Printing
Office; for ordering information, call (202)
512-1800 or access the Internet site at
WWW.gPo.gov.
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that the agreements officer, with the
advice of the OIG, DoD, determines was
not performed in accordance with the
Generally Accepted Government Audit-
ing Standards or other terms of the
agreement. It also must provide that
the Government has the right to re-
quire the participant to have the IPA
take corrective action and, if correc-
tive action is not taken, that the
agreements officer has recourse to any
of the remedies for noncompliance
identified in 32 CFR 34.52(a).

(e) The remedy if it later is found
that the participant, at the time it en-
tered into the TIA, was performing on
a procurement contract or other Fed-
eral award subject to the Cost Ac-
counting Standards at 48 CFR part 30
and the cost principles at 48 CFR part
31. Unless the OIG, DoD, approves an
exception (see §37.6560(c)), the TIA’s
terms must provide that the DCAA will
perform the audits for the agreement if
it later is found that the participant,
at the time the TIA was awarded, was
performing under awards described in
§37.650(b) that gave the DCAA audit ac-
cess to the participant’s books and
records.

(f) Where the IPA is to send audit re-
ports. The agreement must provide
that the IPA is to submit audit reports
to the administrative agreements offi-
cer and the OIG, DoD. It also must re-
quire that the IPA report instances of
fraud directly to the OIG, DoD.

(g) The retention period for the IPA’s
working papers. You must specify that
the IPA is to retain working papers for
a period of at least three years after
the final payment, unless the working
papers relate to an audit whose find-
ings are not fully resolved within that
period or to an unresolved claim or dis-
pute (in which case, the IPA must keep
the working papers until the matter is
resolved and final action taken).

(h) Who will have access to the IPA’s
working papers. The agreement must
provide for Government access to
working papers.

§37.665 Must I require nonprofit par-
ticipants to have periodic audits?
Yes, expenditure-based TIAs are as-
sistance instruments subject to the
Single Audit Act (31 U.S.C. 7501-7507),
so nonprofit participants are subject to
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their usual requirements under that
Act and OMB Circular A-133.5 Specifi-
cally, the requirements are those in:

(a) 32 CFR 33.26 for State and local
governments; and

(b) 32 CFR 32.26 for other nonprofit
organizations. Note that those require-
ments also are appropriate for Govern-
ment-owned, contractor-operated
(GOCO) facilities and Federally Funded
Research and Development Centers
(FFRDCs) that are excluded from the
definition of ‘‘recipient’’ in 32 CFR part
32, because nonprofit GOCOs and
FFRDCs are subject to the Single
Audit Act.

§37.670 Must I require participants to
flow down audit requirements to
subrecipients?

(a) Yes, in accordance with §37.610,
your expenditure-based TIA must re-
quire participants to flow down the
same audit requirements to a sub-
recipient that would apply if the sub-
recipient were a participant.

(b) For example, a for-profit partici-
pant that is audited by the DCAA:

(1) Would flow down to a university
subrecipient the Single Audit Act re-
quirements that apply to a university
participant.

(2) Could enter into a subaward al-
lowing a for-profit participant, under
the circumstances described in
§37.650(a), to use an IPA to do its au-
dits.

(c) This policy applies to subawards
for substantive performance of portions
of the research project supported by
the TIA, and not to participants’ pur-
chases of goods or services needed to
carry out the research.

§37.675 Must I report when I enter
into a TIA allowing a for-profit firm
to use an IPA?

Yes, you must include that informa-
tion with the data you provide for your
DoD Component’s annual submission
to the Defense Technical Information
Center (DTIC), as provided in
§37.1030(c).

5See footnote 2 to §37.635(a).
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§37.680 Must I require a participant to
report when it enters into a
subaward allowing a for-profit firm
to use an IPA?

Yes, your expenditure-based TIA
must require participants to report to
you when they enter into any subaward
allowing a for-profit subawardee to use
an IPA, as described in §37.670(b)(2).
You must provide that information
about the new subaward under the TTIA
for your DoD Component’s annual sub-
mission to the DTIC, even though the
TIA may have been reported in a prior
year and does not itself have to be re-
ported again.

PROPERTY

§37.685 May I allow for-profit firms to
purchase real property and equip-
ment with project funds?

(a) With the two exceptions described
in paragraph (b) of this section, you
must require a for-profit firm to pur-
chase real property or equipment with
its own funds that are separate from
the research project. You should allow
the firm to charge to an expenditure-
based TIA only depreciation or use
charges for real property or equipment
(and your cost estimate for a fixed-sup-
port TIA only would include those
costs). Note that the firm must charge
depreciation consistently with its
usual accounting practice. Many firms
treat depreciation as an indirect cost.
Any firm that usually charges depre-
ciation indirectly for a particular type
of property must not charge deprecia-
tion for that property as a direct cost
to the TIA.

(b) In two situations, you may grant
an exception and allow a for-profit firm
to use project funds, which includes
both the Federal Government and re-
cipient shares, to purchase real prop-
erty or equipment (i.e., to charge to the
project the full acquisition cost of the
property). The two circumstances,
which should be infrequent for equip-
ment and extremely rare for real prop-
erty, are those in which you either:

(1) Judge that the real property or
equipment will be dedicated to the
project and have a current fair market
value that is less than $5,000 by the
time the project ends; or

220



Office of the Secretary of Defense

(2) Give prior approval for the firm to
include the full acquisition cost of the
real property or equipment as part of
the cost of the project (see §37.535).

(c) If you grant an exception in either
of the circumstances described in para-
graphs (b)(1) and (2) of this section, you
must make the real property or equip-
ment subject to the property manage-
ment standards in 32 CFR 34.21(b)
through (d). As provided in those
standards, the title to the real prop-
erty or equipment will vest condi-
tionally in the for-profit firm upon ac-
quisition. Your TIA, whether it is a
fixed-support or expenditure-based
award, must specify that any item of
equipment that has a fair market value
of $5,000 or more at the conclusion of
the project also will be subject to the
disposition process in 32 CFR 34.21(e),
whereby the Federal Government will
recover its interest in the property at
that time.

§37.690 How are mnonprofit partici-
pants to manage real property and
equipment?

For nonprofit participants, your
TIA’s requirements for vesting of title,
use, management, and disposition of
real property or equipment acquired
under the award are the same as those
that apply to the participant’s other
Federal assistance awards. Specifi-
cally, the requirements are those in:

(a) 32 CFR 33.31 and 33.32, for partici-
pants that are States and local govern-
mental organizations.

(b) 32 CFR 32.32 and 32.33, for other
nonprofit participants, with the excep-
tion of nonprofit GOCOs and FFRDCs
that are exempted from the definition
of ‘“‘recipient” in 32 CFR part 32. Al-
though it should occur infrequently, if
a nonprofit GOCO or FFRDC is a par-
ticipant, you must specify appropriate
standards that conform as much as
practicable with requirements in that
participant’s other Federal awards.
Note also that:

(1) If the TIA is a cooperative agree-
ment (see appendix B to this part), 31
U.S.C. 6306 provides authority to vest
title to tangible personal property in a
nonprofit institution of higher edu-
cation or in a nonprofit organization
whose primary purpose is conducting
scientific research, without further ob-
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ligation to the Federal Government;
and

(2) Your TIA therefore must specify
any conditions on the vesting of title
to real property or equipment acquired
by any such nonprofit participant, or
the title will vest in the participant
without further obligation to the Fed-
eral Government, as specified in 32
CFR 32.33(b)(3).

§37.695 What are the requirements for
Federally owned property?

If you provide Federally owned prop-
erty to any participant for the per-
formance of research under a TIA, you
must require that participant to ac-
count for, use, and dispose of the prop-
erty in accordance with:

(a) 32 CFR 34.22, if the participant is
a for-profit firm.

(b) 32 CFR 33.32(f), if the participant
is a State or local governmental orga-
nization. Note that 32 CFR 33.32(f) re-
quires you to provide additional infor-
mation to the participant on the proce-
dures for managing the property.

(c) 32 CFR 32.33(a) and 32.34(f), if the
participant is a nonprofit organization
other than a GOCO or FFRDC (require-
ments for nonprofit GOCOs and
FFRDCs should conform with the prop-
erty standards that apply to their Fed-
eral procurement contracts).

§37.700 What are the requirements for
supplies?

Your expenditure-based TIA’s provi-
sions should permit participants to use
their existing procedures to account
for and manage supplies. A fixed-sup-
port TIA should not include require-
ments to account for or manage sup-
plies.

PURCHASING

§37.705 What standards do I include
for purchasing systems of for-profit
firms?

(a) If your TIA is an expenditure-
based award, it should require for-prof-
it participants that currently perform
under DoD assistance instruments sub-
ject to the purchasing standards in 32
CFR 34.31 to use the same requirements
for TIAs, wunless there are pro-
grammatic or business reasons to do
otherwise (in which case you must doc-
ument the reasons in the award file).
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(b) You should allow other for-profit
participants under expenditure-based
TIAs to use their existing purchasing
systems, as long as they flow down the
applicable requirements in Federal
statutes, Executive orders or Govern-
mentwide regulations (see appendix E
to this part for a list of those require-
ments).

(c) If your TIA is a fixed-support
award, you need only require for-profit
participants to flow down the require-
ments listed in appendix F to this part.

§37.710 What standards do I include
for purchasing systems of nonprofit
organizations?

(a) So as not to force system changes
for any nonprofit participant, your ex-
penditure-based TIA will provide that
each nonprofit participant’s purchasing
system comply with:

(1) 32 CFR 33.36, if the participant is
a State or local governmental organi-
zation.

(2) 32 CFR 32.40 through 32.49 if the
participant is a nonprofit organization
other than a GOCO or FFRDC that is
excepted from the definition of ‘‘re-
cipient’ in 32 CFR part 32. Although it
should occur infrequently, if a non-
profit GOCO or FFRDC is a partici-
pant, you must specify appropriate
standards that conform as much as
practicable with requirements in that
participant’s other Federal awards.

(b) If your TIA is a fixed-support
award, you need only require nonprofit
participants to flow down the require-
ments listed in appendix E to this part.

Subpart G—Award Terms Related
to Other Administrative Matters

§37.800 Which administrative matters
are covered in this subpart?

This subpart addresses ‘‘non-sys-
temic” administrative matters that do
not impose organization-wide require-
ments on a participant’s financial man-
agement, property management, or
purchasing system. Because an organi-
zation does not have to redesign its
systems to accommodate award-to-
award variations in these require-
ments, a TIA that you award may dif-
fer from other TIAs in the non-sys-
temic requirements that it specifies for
a given participant, based on the cir-
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cumstances of the particular research
project. To eliminate needless adminis-
trative complexity, you should handle
some non-systemic requirements, such
as the payment method, in a uniform
way for the agreement as a whole.

PAYMENTS

§37.805 If I am awarding a TIA, what
payment methods may I specify?

Your TIA may provide for:

(a) Reimbursement, as described in 32
CFR 34.12(a)(1), if it is an expenditure-
based award.

(b) Advance payments, as described in
32 CFR 34.12(a)(2), subject to the condi-
tions in 32 CFR 34.12(b)(2)(i) through
(iii).

(c) Payments based on payable mile-
stones. These are payments made ac-
cording to a schedule that is based on
predetermined measures of technical
progress or other payable milestones.
This approach relies upon the fact
that, as research progresses through-
out the term of the agreement, observ-
able activity will be taking place. The
recipient is paid upon the accomplish-
ment of the predetermined measure of
progress. Fixed-support TIAs must use
this payment method and each meas-
ure of progress appropriately would be
one of the well-defined outcomes that
you identify in the agreement (this
does not preclude use of an initial ad-
vance payment, if there is no alter-
native to meeting immediate cash
needs). There are cash management
considerations when this payment
method is used as a means of financing
for an expenditure-based TIA (see
§37.575 and §37.1105).

§37.810 What should my TIA’s provi-
sions specify for the method and
frequency of recipients’ payment re-
quests?

The procedure and frequency for pay-
ment requests depend upon the pay-
ment method, as follows:

(a) For either reimbursements or ad-
vance payments, your TIA must allow
recipients to submit requests for pay-
ment at least monthly. You may au-
thorize the recipients to use the forms
or formats described in 32 CFR 34.12(d).

222



Office of the Secretary of Defense

(b) If the payments are based on pay-
able milestones, the recipient will sub-
mit a report or other evidence of ac-
complishment to the program official
at the completion of each predeter-
mined activity. The agreement admin-
istrator may approve payment to the
recipient after receiving validation
from the program manager that the
milestone was successfully reached.

§37.815 May the Government withhold
payments?

Your TIA must provide that the ad-
ministrative agreements officer may
withhold payments in the cir-
cumstances described in 32 CFR
34.12(g), but not otherwise.

§37.820 Must I require a recipient to
return interest on advance pay-
ments?

If your expenditure-based TIA pro-
vides for either advance payments or
payable milestones, the agreement
must require the recipient to:

(a) Maintain in an interest-bearing
account any advance payments or
milestone payment amounts received
in advance of needs to disburse the
funds for program purposes unless:

(1) The recipient receives less than
$120,000 in Federal grants, cooperative
agreements, and TIAs per year;

(2) The best reasonably available in-
terest-bearing account would not be ex-
pected to earn interest in excess of
$1,000 per year on the advance or mile-
stone payments; or

(3) The depository would require an
average or minimum balance so high
that it would not be feasible within the
expected Federal and non-Federal cash
resources for the project.

(b) Remit annually the interest
earned to the administrative agree-
ments officer.

REVISION OF BUDGET AND PROGRAM
PLANS

§37.825 Must I require the recipient to
obtain prior approval from the Gov-
ernment for changes in plans?

If it is an expenditure-based award,
your agreement must require the re-
cipient to obtain the agreement admin-
istrator’s prior approval if there is to
be a change in plans that results in a
need for additional Federal funding
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(this is unnecessary for a fixed-support
TIA because the recipient is respon-
sible for additional costs of achieving
the outcomes). Other than that, the
program official’s substantial involve-
ment in the project should ensure that
the Government has advance notice of
changes in plans.

§37.830 May I let a recipient charge
pre-award costs to the agreement?

Pre-award costs, as long as they are
otherwise allowable costs of the
project, may be charged to an expendi-
ture-based TIA only with the specific
approval of the agreements officer. All
pre-award costs are incurred at the re-
cipient’s risk (i.e., no DoD Component
is obligated to reimburse the costs if
for any reason the recipient does not
receive an award or if the award is less
than anticipated and inadequate to
cover the costs).

PROGRAM INCOME

§37.835 What requirements do I in-
clude for program income?

Your TIA should apply the standards
of 32 CFR 34.14 for program income
that may be generated. Note the need
to specify whether the recipient is to
have any obligation to the Federal
Government with respect to program
income generated after the end of the
project period (the period, as estab-
lished in the award document, during
which Federal support is provided).
Doing so is especially important if the
TIA includes a provision for the recipi-
ent to return any amounts to the Fed-
eral Government (see §37.580).

INTELLECTUAL PROPERTY

§37.840 What general approach should
I take in negotiating data and pat-
ent rights?

(a) You should confer with program
officials and legal counsel to develop
an overall strategy for intellectual
property that takes into account in-
ventions and data that may result from
the project and future needs the Gov-
ernment may have for rights in them.
The strategy should take into account
any intellectual property the Govern-
ment is furnishing and any pre-existing
proprietary information that the re-
cipient is furnishing, as well as data
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and inventions that may be generated
under the award (recognizing that new
data and inventions may be less valu-
able without pre-existing information).
All pre-existing intellectual property,
both the Government’s and the recipi-
ent’s, should be marked to give notice
of its status.

(b) Because TIAs entail substantial
cost sharing by recipients, you must
use discretion in negotiating Govern-
ment rights to data and patentable in-
ventions resulting from research under
the agreements. The considerations in
§§37.845 through 37.875 are intended to
serve as guidelines, within which you
necessarily have considerable latitude
to negotiate provisions appropriate to
a wide variety of circumstances that
may arise. Your goal should be a good
balance between DoD interests in:

(1) Gaining access to the best tech-
nologies for defense needs, including
technologies available in the commer-
cial marketplace, and promoting com-
mercialization of technologies result-
ing from the research. Either of these
interests may be impeded if you nego-
tiate excessive rights for the Govern-
ment. One objective of TIAs is to help
incorporate defense requirements into
the development of what ultimately
will be commercially available tech-
nologies, an objective that is best
served by reducing barriers to commer-
cial firms’ participation in the re-
search. In that way, the commercial
technology and industrial base can be a
source of readily available, reliable,
and affordable components, sub-
systems, computer software, and other
technological products and manufac-
turing processes for military systems.

(2) Providing adequate protection of
the Government’s investment, which
may be weakened if the Government’s
rights are inadequate. You should con-
sider whether the Government may re-
quire access to data or inventions for
Governmental purposes, such as a need
to develop defense-unique products or
processes that the commercial market-
place likely will not address.

§37.845 What data rights should I ob-
tain?

(a) You should seek to obtain what

you, with the advice of legal counsel,

judge is needed to ensure future Gov-
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ernment use of technology that
emerges from the research, as long as
doing so is consistent with the balance
between DoD interests described in
§37.840(b). You should consider data in
which you wish to obtain license rights
and data that you may wish to be de-
livered; since TIAs are assistance in-
struments rather than acquisition in-
struments, however, it is not expected
that data would be delivered in most
cases. What generally is needed is an
irrevocable, world-wide license for the
Government to use, modify, reproduce,
release, or disclose for Governmental
purposes the data that are generated
under TIAs (including any data, such
as computer software, in which a re-
cipient may obtain a copyright). A
Governmental purpose is any activity
in which the United States Govern-
ment participates, but a license for
Governmental purposes does not in-
clude the right to use, or have or per-
mit others to use, modify, reproduce,
release, or disclose data for commer-
cial purposes.

(b) You may negotiate licenses of dif-
ferent scope than described in para-
graph (a) of this section when nec-
essary to accomplish program objec-
tives or to protect the Government’s
interests. Consult with legal counsel
before negotiating a license of different
scope.

(¢c) In negotiating data rights, you
should consider the rights in back-
ground data that are necessary to fully
utilize technology that is expected to
result from the TIA, in the event the
recipient does not commercialize the
technology or chooses to protect any
invention as a trade secret rather than
by a patent. If a recipient intends to
protect any invention as a trade secret,
you should consult with your intellec-
tual property counsel before deciding
what information related to the inven-
tion the award should require the re-
cipient to report.

§37.850 Should I require recipients to
mark data?

To protect the recipient’s interests in
data, your TIA should require the re-
cipient to mark any particular data
that it wishes to protect from disclo-
sure with a legend identifying the data
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as licensed data subject to use, release,
or disclosure restrictions.

§37.855 How should I handle pro-
tected data?

Prior to releasing or disclosing data
marked with a restrictive legend (as
described in §37.850) to third parties,
you should require those parties to
agree in writing that they will:

(a) Use the data only for govern-
mental purposes; and

(b) Not release or disclose the data
without the permission of the licensor
(i.e., the recipient).

§37.860 What rights should I obtain
for inventions?

(a) You should negotiate rights in in-
ventions that represent a good balance
between the Government’s interests
(see §37.840(b)) and the recipient’s inter-
ests. As explained in appendix B to this
part:

(1) You have the flexibility to nego-
tiate patent rights provisions that vary
from what the Bayh-Dole statute
(Chapter 18 of Title 35, U.S.C.) requires
in many situations. You have that
flexibility because TIAs include not
only cooperative agreements, but also
assistance transactions other than
grants or cooperative agreements.

(2) Your TIA becomes an assistance
instrument other than a grant or coop-
erative agreement if its patent rights
provision varies from what Bayh-Dole
requires in your situation. However,
you need not consider that difference
in the type of transaction until the
agreement is finalized, and it should
not affect the provision you negotiate.

(b) As long as it is consistent with
the balance between DoD interests de-
scribed in §37.840(b) and the recipient’s
interests, you should seek to obtain for
the Government, when an invention is
conceived or first actually reduced to
practice under a TIA, a nonexclusive,
nontransferrable, irrevocable, paid-up
license to practice the invention, or to
have it practiced, for or on behalf of
the United States throughout the
world. The license is for Governmental
purposes, and does not include the
right to practice the invention for com-
mercial purposes.

(c) To provide for the license de-
scribed in paragraph (b) of this section,
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your TIA generally would include the
patent-rights clause that 37 CFR 401.14
specifies to implement the Bayh-Dole
statute’s requirements. Note that:

(1) The clause is designed specifically
for grants, contracts, and cooperative
agreements awarded to small busi-
nesses and nonprofit organizations, the
types of funding instruments and re-
cipients to which the entire Bayh-Dole
statute applies. As explained in appen-
dix B to this part, only two Bayh-Dole
requirements (in 35 TU.S.C. sections
202(c)(4) and 203) apply to cooperative
agreements with other performers, by
virtue of an amendment to Bayh-Dole
at 35 U.S.C. 210(c).

(2) You may use the same clause,
suitably modified, in cooperative
agreements with performers other than
small businesses and nonprofit organi-
zations. Doing so is consistent with a
1983 Presidential memorandum that
calls for giving other performers rights
in inventions from Federally supported
research that are at least as great as
the rights that Bayh-Dole gives to
small businesses and nonprofit organi-
zations (see appendix B to this part for
details). That Presidential memo-
randum is incorporated by reference in
Executive Order 12591 (562 FR 13414, 3
CFR, 1987 Comp., p. 220), as amended by
Executive Order 12618 (52 FR 48661, 3
CFR, 1987 Comp., p. 262).

(3) The clause provides for flow-down
of Bayh-Dole patent-rights provisions
to subawards with small businesses and
nonprofit organizations.

(4) There are provisions in 37 CFR
part 401 stating when you must include
the clause (37 CFR 401.3) and, in cases
when it is required, how you may mod-
ify and tailor it (37 CFR 401.5).

(d) You may negotiate Government
rights of a different scope than the
standard patent-rights provision de-
scribed in paragraph (c) of this section
when necessary to accomplish program
objectives and foster the Government’s
interests. If you do so:

(1) With the help of the program
manager and legal counsel, you must
decide what best represents a reason-
able arrangement considering the cir-
cumstances, including past invest-
ments, contributions under the current
TIA, and potential commercial mar-
kets. Taking past investments as an

225



§37.865

example, you should consider whether
the Government or the recipient has
contributed more substantially to the
prior research and development that
provides the foundation for the planned
effort. If the predominant past contrib-
utor to the particular technology has
been:

(i) The Government, then the TIA’s
patent-rights provision should be at or
close to the standard Bayh-Dole provi-
sion.

(ii) The recipient, then a less restric-
tive patent provision may be appro-
priate, to allow the recipient to benefit
more directly from its investments.

(2) You should keep in mind that ob-
taining a nonexclusive license at the
time of award, as described in para-
graph (b) of this section, is valuable if
the Government later requires access
to inventions to enable development of
defense-unique products or processes
that the commercial marketplace is
not addressing. If you do not obtain a
license at the time of award, you
should consider alternative approaches
to ensure access, such as negotiating a
priced option for obtaining nonexclu-
sive licenses in the future to inventions
that are conceived or reduced to prac-
tice under the TIA.

(3) You also may consider whether
you want to provide additional flexi-
bility by giving the recipient more
time than the standard patent-rights
provision does to:

(i) Notify the Government of an in-
vention, from the time the inventor
discloses it within the for-profit firm.

(ii) Inform the Government whether
it intends to take title to the inven-
tion.

(iii) Commercialize the invention, be-
fore the Government license rights in
the invention become effective.

§37.865 Should my patent provision
include march-in rights?

Your TIA’s patent rights provision
should include the Bayh-Dole march-in
rights clause at paragraph (j)(1) of 37
CFR 401.14, or an equivalent clause,
concerning actions that the Govern-
ment may take to obtain the right to
use subject inventions, if the recipient
fails to take effective steps to achieve
practical application of the subject in-
ventions within a reasonable time. The
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march-in provision may be modified to
best meet the needs of the program.
However, only infrequently should the
march-in provision be entirely removed
(e.g., you may wish to do so if a recipi-
ent is providing most of the funding for
a research project, with the Govern-
ment providing a much smaller share).

§37.870 Should I require recipients to
mark documents related to inven-
tions?

To protect the recipient’s interest in
inventions, your TIA should require
the recipient to mark documents dis-
closing inventions it desires to protect
by obtaining a patent. The recipient
should mark the documents with a leg-
end identifying them as intellectual
property subject to public release or
public disclosure restrictions, as pro-
vided in 35 U.S.C. 205.

§37.875 Should my TIA include a pro-
vision concerning foreign access to
technology?

(a) Consistent with the objective of
enhancing the national security by in-
creasing DoD reliance on the U.S. com-
mercial technology and industrial
bases, you must include a provision in
the TIA that addresses foreign access
to technology developed under the TTIA.

(b) The provision must provide, as a
minimum, that any transfer of the:

(1) Technology must be consistent
with the U.S. export laws, regulations
and policies (e.g., the International
Traffic in Arms Regulation at chapter
I, subchapter M, title 22 of the CFR (22
CFR parts 120 through 130), the DoD In-
dustrial Security Regulation in DoD
5220.22-R, 6 and the Department of Com-
merce Export Regulation at chapter
VII, subchapter C, title 15 of the CFR
(15 CFR parts 730 through 774), as appli-
cable.

(2) Exclusive right to use or sell the
technology in the United States must,
unless the Government grants a waiv-
er, require that products embodying
the technology or produced through

6 Electronic copies may be obtained at the

Washington Headquarters Services Internet
site http:/www.dtic.mil/whs/directives. Paper
copies may be obtained, at cost, from the Na-
tional Technical Information Service, 5285
Port Royal Road, Springfield, VA 22161.
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the use of the technology will be manu-
factured substantially in the United
States. The provision may further pro-
vide that:

(i) In individual cases, the Govern-
ment may waive the requirement of
substantial manufacture in the United
States upon a showing by the recipient
that reasonable but unsuccessful ef-
forts have been made to transfer the
technology under similar terms to
those likely to manufacture substan-
tially in the United States or that
under the circumstances domestic
manufacture is not commercially fea-
sible.

(i1) In those cases, the DoD Compo-
nent may require a refund to the Gov-
ernment of some or all the funds paid
under the TTIA for the development of
the transferred technology.

(c) You may, but are not required to,
seek to negotiate a domestic manufac-
ture condition for transfers of non-
exclusive rights to use or sell the tech-
nology in the United States, to parallel
the one described for exclusive licenses
in paragraph (b)(2) of this section, if
you judge that nonexclusive licenses
for foreign manufacture could effec-
tively preclude the establishment of
domestic sources of the technology for
defense purposes.

FINANCIAL AND PROGRAMMATIC
REPORTING

§37.880 What requirements must I in-
clude for periodic reports on pro-
gram and business status?

Your TIA must include either:

(a) The requirements in 32 CFR 32.51
and 32.52 for status reports on pro-
grammatic performance and, if it is an
expenditure-based award, on financial
performance; or

(b) Alternative requirements that, as
a minimum, include periodic reports
addressing program and, if it is an ex-
penditure-based award, business status.
You must require submission of the re-
ports at least annually, and you may
require submission as frequently as
quarterly (this does not preclude a re-
cipient from electing to submit more
frequently than quarterly the financial
information that is required to process
payment requests if the award is an ex-
penditure-based TIA that uses reim-
bursement or advance payments under

§37.890

§37.810(a)). The requirements for the
content of the reports are as follows:

(1) The program portions of the re-
ports must address progress toward
achieving program performance goals,
including current issues, problems, or
developments.

(2) The business portions of the re-
ports, applicable only to expenditure-
based awards, must provide summa-
rized details on the status of resources
(federal funds and non-federal cost
sharing), including an accounting of
expenditures for the period covered by
the report. The report should compare
the resource status with any payment
and expenditure schedules or plans pro-
vided in the original award; explain
any major deviations from those sched-
ules; and discuss actions that will be
taken to address the deviations. You
may require a recipient to separately
identify in these reports the expendi-
tures for each participant in a consor-
tium and for each programmatic mile-
stone or task, if you, after consulting
with the program official, judge that
those additional details are needed for
good stewardship.

§37.885 May I require updated pro-
gram plans?

In addition to reports on progress to
date, your TIA may include a provision
requiring the recipient to annually pre-
pare updated technical plans for the fu-
ture conduct of the research effort. If
your TIA does include a requirement
for annual program plans, you also
must require the recipient to submit
the annual program plans to the agree-
ments officer responsible for admin-
istering the TIA.

§37.890 Must I require a final perform-
ance report?

You need not require a final perform-
ance report that addresses all major
accomplishments under the TIA. If you
do not do so, however, there must be an
alternative that satisfies the require-
ment in DoD Instruction 3200.147 to
document all DoD Science and Tech-
nology efforts and disseminate the re-
sults through the Defense Technical In-
formation Center (DTIC). An example

7See footnote 6 to §37.875(b)(1).
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of an alternative would be periodic re-
ports throughout the performance of
the research that collectively cover the
entire project.

§37.895 How is the final performance
report to be sent to the Defense
Technical Information Center?

(a) Whether your TIA requires a final
performance report or uses an alter-
native means under §37.890,8 you may
include an award term or condition or
otherwise instruct the recipient to sub-
mit the documentation, electronically
if available, either:

(1) Directly to the DTIC; or

(2) To the office that is administering
the award (for subsequent transmission
to the DTIC).

(b) If you specify that the recipient is
to submit the report directly to the
DTIC, you also:

(1) Must instruct the recipient to in-
clude a fully completed Standard Form
298, ‘“‘Report Documentation Page,”
with each document, so that the DTIC
can recognize the document as being
related to the particular award and
properly record its receipt; and

(2) Should advise the recipient to pro-
vide a copy of the completed Standard
Form 298 to the agreements officer re-
sponsible for administering the TIA.

§37.900 May I tell a participant that
information in financial and pro-
grammatic reports will not be pub-
licly disclosed?

You may tell a participant that:

(a) We may exempt from disclosure
under the Freedom of Information Act
(FOIA) a trade secret or commercial
and financial information that a par-
ticipant provides after the award, if the
information is privileged or confiden-
tial information. The DoD Component
that receives the FOIA request will re-
view the information in accordance
with DoD procedures at 32 CFR
286.23(h) (and any DoD Component sup-
plementary procedures) to determine
whether it is privileged or confidential
information under the FOIA exemption
at 5 U.S.C. 552(b)(4), as implemented by
the DoD at 32 CFR 286.12(d).

8 Additional information on electronic sub-
mission to the DTIC can be found online,
currently at http:/www.dtic.mil/dtic/submit-
ting/elec  subm.html.
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(b) If the participant also provides in-
formation in the course of a competi-
tion prior to award, there is a statu-
tory exemption for five years from
FOIA disclosure requirements for cer-
tain types of information submitted at
that time (see §37.420).

§37.905 Must I make receipt of the
final performance report a condi-
tion for final payment?

If a final report is required, your TIA
should make receipt of the report a
condition for final payment. If the pay-
ments are based on payable milestones,
the submission and acceptance of the
final report by the Government rep-
resentative will be incorporated as an
event that is a prerequisite for one of
the payable milestones.

RECORDS RETENTION AND ACCESS
REQUIREMENTS

§37.910 How long must I require par-
ticipants to keep records related to
the TIA?

Your TIA must require participants
to keep records related to the TIA (for
which the agreement provides Govern-
ment access under §37.915) for a period
of three years after submission of the
final financial status report for an ex-
penditure-based TIA or final pro-
grammatic status report for a fixed-
support TIA, with the following excep-
tions:

(a) The participant must keep
records longer than three years after
submission of the final financial status
report if the records relate to an audit,
claim, or dispute that begins but does
not reach its conclusion within the 3-
year period. In that case, the partici-
pant must keep the records until the
matter is resolved and final action
taken.

(b) Records for any real property or
equipment acquired with project funds
under the TIA must be kept for three
years after final disposition.

§37.915 What requirement for access
to a for-profit participant’s records
do I include in a TIA?

(a) If a for-profit participant cur-
rently grants access to its records to
the DCAA or other Federal Govern-
ment auditors, your TIA must include
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for that participant the standard ac-
cess-to-records requirements at 32 CFR
34.42(e). If the agreement is a fixed-sup-
port TIA, the language in 32 CFR
34.42(e) may be modified to provide ac-
cess to records concerning the recipi-
ent’s technical performance, without
requiring access to the recipient’s fi-
nancial or other records. Note that any
need to address access to technical
records in this way is in addition to,
not in lieu of, the need to address
rights in data (see §37.845).

(b) For other for-profit participants
that do not currently give the Federal
Government direct access to their
records and are not willing to grant
full access to records pertinent to the
award, there is no set requirement to
include a provision in your TIA for
Government access to records. If the
audit provision of an expenditure-based
TIA gives an IPA access to the recipi-
ent’s financial records for audit pur-
poses, the Federal Government must
have access to the IPA’s reports and
working papers and you need not in-
clude a provision requiring direct Gov-
ernment access to the recipient’s finan-
cial records. For both fixed-support and
expenditure-based TIAs, you may wish
to negotiate Government access to re-
cipient records concerning technical
performance. Should you negotiate a
provision giving access only to specific
Government officials (e.g., the agree-
ments officer), rather than a provision
giving Government access generally, it
is important to let participants know
that the OIG, DoD, has a statutory
right of access to records and other
materials to which other DoD Compo-
nent officials have access.

§37.920 What requirement for access
to a nonprofit participant’s records
do I include in a TIA?

Your TIA must include for any non-
profit participant the standard access-
to-records requirement at:

(a) 32 CFR 33.42(e), for a participant
that is a State or local governmental
organization.

(b) 32 CFR 32.53(e), for a participant
that is a nonprofit organization. The
same requirement applies to any non-
profit GOCO or FFRDC, even though
nonprofit GOCOs and FFRDCs are ex-

§37.1005

empted from the definition of ‘“‘recipi-
ent’” in 32 CFR part 32.

TERMINATION AND ENFORCEMENT

§37.925 What requirements do I in-
clude for termination and enforce-
ment?

Your TIA must apply the standards
of 32 CFR 34.51 for termination, 32 CFR
34.52 for enforcement, and your organi-
zation’s procedures implementing 32
CFR 22.815 for disputes and appeals.

Subpart H—Executing the Award

§37.1000 What are my responsibilities
at the time of award?

At the time of the award, you must:

(a) Ensure that the award document
contains the appropriate terms and
conditions and is signed by the appro-
priate parties, in accordance with
§§37.1005 through 37.1015.

(b) Document your analysis of the
agreement in the award file, as dis-
cussed in §37.1020.

(c) Provide information about the
award to offices responsible for report-
ing, as described in §§37.1025 through
37.1035.

(d) Distribute copies of the award
document, as required by §37.1045.

THE AWARD DOCUMENT

§37.1005 What are my general respon-
sibilities concerning the award doc-
ument?

You are responsible for ensuring that
the award document is complete and
accurate. Your objective is to create a
document that:

(a) Addresses all issues;

(b) States requirements directly. It is
not helpful to readers to incorporate
statutes or rules by reference, without
sufficient explanation of the require-
ments. You generally should not incor-
porate clauses from the Federal Acqui-
sition Regulation (48 CFR parts 1-53) or
Defense Federal Acquisition Regula-
tion Supplement (48 CFR parts 201-253),
because those provisions are designed
for procurement contracts that are
used to acquire goods and services,
rather than for TIAs or other assist-
ance instruments.
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(c) Is written in clear and concise
language, to minimize potential ambi-
guity.

§37.1010 What  substantive issues
should my award document ad-
dress?

You necessarily will design and nego-
tiate a TIA individually to meet the
specific requirements of the particular
project, so the complete list of sub-
stantive issues that you will address in
the award document may vary. Every
award document must address:

(a) Project scope. The scope is an over-
all vision statement for the project, in-
cluding a discussion of the project’s
purpose, objectives, and detailed mili-
tary and commercial goals. It is a crit-
ical provision because it provides a
context for resolving issues that may
arise during post-award administra-
tion. In a fixed-support TIA, you also
must clearly specify the well-defined
outcomes that reliably indicate the
amount of effort expended and serve as
the basis for the level of the fixed sup-
port (see §§37.305 and 37.560(a)).

(b) Project management. You should
describe the nature of the relationship
between the Federal Government and
the recipient; the relationship among
the participants, if the recipient is an
unincorporated consortium; and the
overall technical and administrative
management of the project. TIAs are
used to carry out collaborative rela-
tionships between the Federal Govern-
ment and the recipient. Consequently,
there must be substantial involvement
of the DoD program official (see §37.220)
and usually the administrative agree-
ments officer. The program official
provides technical insight, which dif-
fers from the usual technical oversight
of a project. The management provi-
sion also should discuss how you and
the recipient will make any modifica-
tions to the TIA.

(c) Termination, enforcement, and dis-
putes. Your TIA must provide for ter-
mination, enforcement remedies, and
disputes and appeals procedures, in ac-
cordance with §37.925.

(d) Funding. You must:

(1) Show the total amount of the
agreement and the total period of per-
formance.
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(2) If the TTIA is an expenditure-based
award, state the Government’s and re-
cipient’s agreed-upon cost shares. The
award document should identify values
for any in-kind contributions, deter-
mined in accordance with §§37.530
through 37.555, to preclude later dis-
agreements about them.

(3) Specify the amount of Federal
funds obligated and the performance
period for those obligated funds.

(4) State, if the agreement is to be in-
crementally funded, that the Govern-
ment’s obligation for additional fund-
ing is contingent upon the availability
of funds and that no legal obligation on
the part of the Government exists until
additional funds are made available
and the agreement is amended. You
also must include a prior approval re-
quirement for changes in plans requir-
ing additional Government funding, in
accordance with §37.825.

(e) Payment. You must choose the
payment method and tell the recipient
how, when, and where to submit pay-
ment requests, as discussed in §§37.805
through 37.815. Your payment method
must take into account sound cash
management practices by avoiding un-
warranted cash advances. For an ex-
penditure-based TIA, your payment
provision must require the return of in-
terest should excess cash balances
occur, in accordance with §37.820. For
any TIA using the milestone payment
method described in §37.805(c), you
must include language notifying the
recipient that post-award administra-
tors may adjust amounts of future
milestone payments if a project’s ex-
penditures fall too far below the pro-
jections that were the basis for setting
the amounts (see §37.5756(c) and
§37.1105(c)).

(f) Records retention and access to
records. You must include the records
retention requirement at §37.910. You
also must provide for access to for-
profit and nonprofit participants’
records, in accordance with §37.915 and
§37.920.

(g) Patents and data rights. In design-
ing the patents and data rights provi-
sion, you must set forth the minimum
required Federal Government rights in
intellectual property generated under
the award and address related matters,
as provided in §§37.840 through 37.875. It
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is important to define all essential
terms in the patent rights provision.

(h) Foreign access to technology. You
must include a provision, in accordance
with §37.875, concerning foreign access
and domestic manufacture of products
using technology generated under the
award.

(i) Title to, management of, and disposi-
tion of tangible property. Your property
provisions for for-profit and nonprofit
participants must be in accordance
with §§37.685 through 37.700.

(j) Financial management systems. For
an expenditure-based award, you must
specify the minimum standards for fi-
nancial management systems of both
for-profit and nonprofit participants, in
accordance with §§37.615 and 37.620.

(k) Allowable costs. If the TIA is an
expenditure-based award, you must
specify the standards that both for-
profit and nonprofit participants are to
use to determine which costs may be
charged to the project, in accordance
with §§37.625 through 37.635, as well as
§37.830.

(1) Audits. If your TIA is an expendi-
ture-based award, you must include an
audit provision for both for-profit and
nonprofit participants and subrecipi-
ents, in accordance with §§37.640
through 37.670 and §37.680.

(m) Purchasing system standards. You
should include a provision specifying
the standards in §§37.705 and 37.710 for
purchasing systems of for-profit and
nonprofit participants, respectively.

(n) Program income. You should speci-
fy requirements for program income, in
accordance with §37.835.

(o) Financial and programmatic report-
ing. You must specify the reports that
the recipient is required to submit and
tell the recipient when and where to
submit them, in accordance with
§§37.880 through 37.905.

(p) Assurances for applicable national
policy requirements. You must incor-
porate assurances of compliance with
applicable requirements in Federal
statutes, Executive orders, or regula-
tions (except for national policies that
require certifications). Appendix D to
this part contains a list of commonly
applicable requirements that you need
to augment with any specific require-
ments that apply in your particular
circumstances (e.g., general provisions

§37.1015

in the appropriations act for the spe-
cific funds that you are obligating).

(q) Other routine matters. The agree-
ment should address any other issues
that need clarification, including who
in the Government will be responsible
for post-award administration and the
statutory authority or authorities for
entering into the TIA (see appendix B
to this part for a discussion of statu-
tory authorities). In addition, the
agreement must specify that it takes
precedence over any inconsistent terms
and conditions in collateral documents
such as attachments to the TIA or the
recipient’s articles of collaboration.

§37.1015 How do I decide who must
sign the TIA if the recipient is an
unincorporated consortium?

(a) If the recipient is a consortium
that is not formally incorporated and
the consortium members prefer to have
the agreement signed by all of them in-
dividually, you may execute the agree-
ment in that manner.

(b) If they wish to designate one con-
sortium member to sign the agreement
on behalf of the consortium as a whole,
you should not decide whether to exe-
cute the agreement in that way until
you review the consortium’s articles of
collaboration with legal counsel.

(1) The purposes of the review are to:

(i) Determine whether the articles
properly authorize one participant to
sign on behalf of the other participants
and are binding on all consortium
members with respect to the research
project; and

(ii) Assess the risk that otherwise
could exist when entering into an
agreement signed by a single member
on behalf of a consortium that is not a
legal entity. For example, you should
assess whether the articles of collabo-
ration adequately address consortium
members’ future liabilities related to
the research project (i.e., whether they
will have joint and severable liability).

(2) After the review, in consultation
with legal counsel, you should deter-
mine whether it is better to have all of
the consortium members sign the
agreement individually or to allow
them to designate one member to sign
on all members’ behalf.
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REPORTING INFORMATION ABOUT THE
AWARD

§37.1020 What must I document in my
award file?

You should include in your award file
an agreements analysis in which you:

(a) Briefly describe the program and
detail the specific military and com-
mercial benefits that should result
from the project supported by the TIA.
If the recipient is a consortium that is
not formally incorporated, you should
attach a copy of the signed articles of
collaboration.

(b) Describe the process that led to
the award of the TIA, including how
you and program officials solicited and
evaluated proposals and selected the
one supported through the TIA.

(c) Explain how you decided that a
TIA was the most appropriate instru-
ment, in accordance with the factors in
Subpart B of this part. Your expla-
nation must include your answers to
the relevant questions in §37.225(a)
through (d).

(d) Explain how you valued the re-
cipient’s cost sharing contributions, in
accordance with §§37.5630 through 37.555.
For a fixed-support TIA, you must doc-
ument the analysis you did (see §37.560)
to set the fixed level of Federal sup-
port; the documentation must explain
how you determined the recipient’s
minimum cost share and show how you
estimated the expenditures required to
achieve the project outcomes.

(e) Document the results of your ne-
gotiation, addressing all significant
issues in the TIA’s provisions. For ex-
ample, this includes specific expla-
nations if you:

(1) Specify requirements for a par-
ticipant’s systems that vary from the
standard requirements in §§37.615(a),
37.625(a), 37.630, or 37.705(a) in cases
where those sections provide flexibility
for you to do so.

(2) Provide that any audits are to be
performed by an IPA, rather than the
DCAA, where permitted under §37.650.
Your documentation must include:

(i) The names and addresses of busi-
ness units for which IPAs will be the
auditors;

(ii) Estimated amounts of Federal
funds expected under the award for
those business units; and
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(iii) The basis (e.g., a written state-
ment from the recipient) for your judg-
ing that the business units do not cur-
rently perform under types of awards
described in §37.650(b)(1) and (2) and are
not willing to grant the DCAA audit
access.

(3) Include an intellectual property
provision that varies from Bayh-Dole
requirements.

(4) Determine that cost sharing is im-
practicable.

§37.1025 Must I report information to
the Defense Assistance Awards
Data System?

Yes, you must give the necessary in-
formation about the award to the office
in your organization that is responsible
for preparing DD Form 2566, ‘“‘DoD As-
sistance Award Action Report,” re-
ports for the Defense Assistance Award
Data System, to ensure timely and ac-
curate reporting of data required by 31
U.S.C. 6101-6106 (see 32 CFR part 21,
subpart R).

§37.1030 What information must I re-
port to the Defense Technical Infor-
mation Center?

(a) For any TIA, you must give your
answers to the questions in §37.225(a)
through (d) to the office in your DoD
Component that is responsible for pro-
viding data on TIAs to the DTIC. Con-
tact DTIC staff either by electronic
mail at aq@dtic.mil, by telephone at 1-
800-225-3842, or at DTIC-OCA, 8725 John
J. Kingman Rd., Suite 0944, Fort
Belvoir, VA 22060-6218, if you are un-
sure about the responsible office in
your DoD Component. The DTIC com-
piles the information to help the De-
partment of Defense measure the De-
partment-wide benefits of using TIAs
and assess the instruments’ value in
helping to meet the policy objectives
described in §37.205(b) and appendix A
to this part.

(b) If the TIA uses the authority of 10
U.S.C. 2371, as described in §37.1035,
your information submission for the
DTIC under paragraph (a) of this sec-
tion must include the additional data
required for the DoD’s annual report to
Congress.

(c) If, as permitted under §37.650, the
TIA includes a provision allowing a for-
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profit participant to have audits per-
formed by an IPA, rather than the
DCAA, you must report that fact with
the other information you submit
about the TIA. Note that you also must
include information about any use of
IPAs permitted by subawards that par-
ticipants make to for-profit firms, as
provided in §37.670. Information about
a subaward under the TIA must be re-
ported even if you receive the informa-
tion in a subsequent year, when infor-
mation about the TIA itself does not
need to be reported.

(d) The requirements in this section
to report information to the DTIC
should not be confused with the post-
award requirement to forward copies of
technical reports to the DTIC, as de-
scribed at §§37.890 and 37.895. The re-
porting requirements in this section
are assigned the Report Control Sym-
bol DD-AT&L(A) 1936.

§37.1035 How do I know if my TIA
uses the 10 U.S.C. 2371 authority
and I must report additional data
under §37.1030(b)?

As explained in appendix B to this
part, a TIA uses the authority of 10
U.S.C. 2371 and therefore must be in-
cluded in the DoD’s annual report to
Congress on the use of 10 U.S.C. 2371
authorities if it:

(a) Is an assistance transaction other
than a grant or cooperative agreement,
by virtue of its patent rights provision;
or

(b) Includes a provision to recover
funds from a recipient, as described at
§37.580.

§37.1040 When and how do I report in-
formation required by §37.1035?

Information that you report, in ac-
cordance with §37.1030, to the office
that your DoD Component designates
as the central point for reporting to
the DTIC must be:

(a) Submitted by the dates that your
central point establishes (which is con-
sistent with the schedule DTIC speci-
fies to DoD Components).

(b) In the format that your central
point provides (which is consistent
with the format that the DTIC speci-
fies to DoD Components).

§37.1100

DISTRIBUTING COPIES OF THE AWARD
DOCUMENT

§37.1045 To whom must I send copies
of the award document?

You must send a copy of the award
document to the:

(a) Recipient. You must include on
the first page of the recipient’s copy a
prominent notice about the current
DoD requirements for payment by elec-
tronic funds transfer (EFT).

(b) Office you designate to admin-
ister the TIA. You are strongly encour-
aged to delegate post-award adminis-
tration to the regional office of the De-
fense Contract Management Agency or
Office of Naval Research that admin-
isters awards to the recipient. When
delegating, you should clearly indicate
on the cover sheet or first page of the
award document that the award is a
TIA, to help the post-award adminis-
trator distinguish it from other types
of assistance instruments.

(c) Finance and accounting office
designated to make the payments to
the recipient.

Subpart I—Post-Award
Administration

§37.1100 What are my responsibilities
generally as an administrative
agreements officer for a TIA?

As the administrative agreements of-
ficer for a TIA, you have the respon-
sibilities that your office agreed to ac-
cept in the delegation from the office
that made the award. Generally, you
will have the same responsibilities as a
post-award administrator of a grant or
cooperative agreement, as described in
32 CFR 22.715. Responsibilities for TIAs
include:

(a) Advising agreements officers be-
fore they award TIAs on how to estab-
lish award terms and conditions that
better meet research programmatic
needs, facilitate effective post-award
administration, and ensure good stew-
ardship of Federal funds.

(b) Participating as the business
partner to the DoD program official to
ensure the Government’s substantial
involvement in the research project.
This may involve attendance with pro-
gram officials at kickoff meetings or
post-award conferences with recipients.

233



§37.1105

It also may involve attendance at the
consortium management’s periodic
meetings to review technical progress,
financial status, and future program
plans.

(c) Tracking and processing of re-
ports required by the award terms and
conditions, including periodic business
status reports, programmatic progress
reports, and patent reports.

(d) Handling payment requests and
related matters. For a TIA using ad-
vance payments, that includes reviews
of progress to verify that there is con-
tinued justification for advancing
funds, as discussed in §37.1105(b). For a
TIA using milestone payments, it in-
cludes making any needed adjustments
in future milestone payment amounts,
as discussed in §37.1105(c).

(e) Coordinating audit requests and
reviewing audit reports for both single
audits of participants’ systems and any
award-specific audits that may be
needed, as discussed in §§37.1115 and
37.1120.

(f) Responding, after coordination
with program officials, to recipient re-
quests for permission to sell or exclu-
sively license intellectual property to
entities that do not agree to manufac-
ture substantially in the TUnited
States, as described in §37.875(b). Be-
fore you grant approval for any tech-
nology, you must secure assurance
that the Government will be able to
use the technology (e.g., a reasonable
license for Government use, if the re-
cipient is selling the technology) or
seek reimbursement of the Govern-
ment’s investments.

(g) Notifying the agreements officer
who made the award if a participant in-
forms you about a subaward allowing a
for-profit subrecipient to have audits
performed by an IPA, rather than the
DCAA. You should alert the awarding
official that he or she must report the
information, as required by §37.1030(c).

§37.1105 What additional duties do I
have as the administrator of a TIA
with advance payments or payable
milestones?

Your additional post-award respon-
sibilities as an administrative agree-
ments officer for an expenditure-based
TIA with advance payments or payable
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milestones are to ensure good cash
management. To do so, you must:

(a) For any expenditure-based TIA
with advance payments or payable
milestones, forward to the responsible
payment office any interest that the
recipient remits in accordance with
§37.820(b). The payment office will re-
turn the amounts to the Department of
the Treasury’s miscellaneous receipts
account.

(b) For any expenditure-based TIA
with advance payments, consult with
the program official and consider
whether program progress reported in
periodic reports, in relation to reported
expenditures, is sufficient to justify
your continued authorization of ad-
vance payments under §37.805(b).

(¢c) For any expenditure-based TIA
using milestone payments, work with
the program official at the completion
of each payable milestone or upon re-
ceipt of the next business status report
to:

(1) Compare the total amount of
project expenditures, as recorded in the
payable milestone report or business
status report, with the projected budg-
et for completing the milestone; and

(2) Adjust future payable milestones,
as needed, if expenditures lag substan-
tially behind what was originally pro-
jected and you judge that the recipient
is receiving Federal funds sooner than
necessary for program purposes. Before
making adjustments, you should con-
sider how large a deviation is accept-
able at the time of the milestone. For
example, suppose that the first mile-
stone payment for a TIA you are ad-
ministering is $50,000, and that the
awarding official set the amount based
on a projection that the recipient
would have to expend $100,000 to reach
the milestone (i.e., the original plan
was for the recipient’s share at that
milestone to be 50% of project expendi-
tures). If the milestone payment report
shows $90,000 in expenditures, the re-
cipient’s share at this point is 44%
($40,000 out of the total $90,000 ex-
pended, with the balance provided by
the $50,000 milestone payment of Fed-
eral funds). For this example, you
should adjust future milestones if you
judge that a 6% difference in the recipi-
ent’s share at the first milestone is too
large, but not otherwise. Remember

234



Office of the Secretary of Defense

that milestone payment amounts are
not meant to track expenditures pre-
cisely at each milestone and that a re-
cipient’s share will increase as it con-
tinues to perform research and expend
funds, until it completes another mile-
stone to trigger the next Federal pay-
ment.

§37.1110 What other responsibilities
related to payments do I have?

If you are the administrative agree-
ments officer, you have the responsibil-
ities described in 32 CFR 22.810(c), re-
gardless of the payment method. You
also must ensure that you do not with-
hold payments, except in one of the cir-
cumstances described in 32 CFR
34.12(g).

§37.1115 What are my responsibilities
related to participants’ single au-
dits?

For audits of for-profit participant’s
systems, under §§37.640 through 37.660,
you are the focal point within the De-
partment of Defense for ensuring that
participants submit audit reports and
for resolving any findings in those re-
ports. Nonprofit participants send their
single audit reports to a Government-
wide clearinghouse. For those partici-
pants, the Office of the Assistant In-
spector General (Auditing) should re-
ceive any DoD-specific findings from
the clearinghouse and refer them to
you for resolution, if you are the ap-
propriate official to do so.

§37.1120 When and how may I request
an award-specific audit?

Guidance on when and how you
should request additional audits for ex-
penditure-based TIAs is identical to
the guidance for grants officers in 32
CFR 34.16(d). If you require an award-
specific examination or audit of a for-
profit participant’s records related to a
TIA, you must use the auditor specified
in the award terms and conditions,
which should be the same auditor who
performs periodic audits of the partici-
pant. The DCAA and the OIG, DoD, are
possible sources of advice on audit-re-
lated issues, such as appropriate audit
objectives and scope.

§37.1220

Subpart J—Definitions of Terms
Used in This Part

§387.1205 Advance.

A payment made to a recipient before
the recipient disburses the funds for
program purposes. Advance payments
may be based upon recipients’ requests
or predetermined payment schedules.

§37.1210 Advanced research.

Research that creates new tech-
nology or demonstrates the viability of
applying existing technology to new
products and processes in a general
way. Advanced research is most closely
analogous to precompetitive tech-
nology development in the commercial
sector (i.e., early phases of research
and development on which commercial
competitors are willing to collaborate,
because the work is not so coupled to
specific products and processes that
the results of the work must be propri-
etary). It does not include development
of military systems and hardware
where specific requirements have been
defined. It is typically funded in Re-
search, Development, Test and Evalua-
tion programs within Budget Activity
3, Advanced Technology Development.

§37.1215 Agreements officer.

An official with the authority to
enter into, administer, and/or termi-
nate TIAs (see §37.125).

§37.1220 Applied research.

Efforts that attempt to determine
and exploit the potential of scientific
discoveries or improvements in tech-
nology such as new materials, devices,
methods and processes. It typically is
funded in Research, Development, Test
and Evaluation programs within Budg-
et Activity 2, Applied Research (also
known informally as research category
6.2) programs. Applied research nor-
mally follows basic research but may
not be fully distinguishable from the
related basic research. The term does
not include efforts whose principal aim
is the design, development, or testing
of specific products, systems or proc-
esses to be considered for sale or acqui-
sition; these efforts are within the defi-
nition of ‘“‘development.”
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§37.1225 Articles of collaboration.

An agreement among the partici-
pants in a consortium that is not for-
mally incorporated as a legal entity,
by which they establish their relative
rights and responsibilities (see §37.515).

§37.1230 Assistance.

The transfer of a thing of value to a
recipient to carry out a public purpose
of support or stimulation authorized by
a law of the United States (see 31 U.S.C.
6101(3)). Grants, cooperative agree-
ments, and technology investment
agreements are examples of legal in-
struments used to provide assistance.

§37.1235 Award-specific audit.

An audit of a single TIA, usually
done at the cognizant agreements offi-
cer’s request, to help resolve issues
that arise during or after the perform-
ance of the research project. An award-
specific audit of an individual award
differs from a periodic audit of a par-
ticipant (as defined in §37.1325).

§37.1240 Basic research.

Efforts directed toward increasing
knowledge and understanding in
science and engineering, rather than
the practical application of that
knowledge and understanding. It typi-
cally is funded within Research, Devel-
opment, Test and Evaluation programs
in Budget Activity 1, Basic Research
(also known informally as research cat-
egory 6.1).

§37.1245 Cash contributions.

A recipient’s cash expenditures made
as contributions toward cost sharing,
including expenditures of money that
third parties contributed to the recipi-
ent.

§87.1250 Commercial firm.

A for-profit firm or segment of a for-
profit firm (e.g., a division or other
business unit) that does a substantial
portion of its business in the commer-
cial marketplace.

§87.1255 Consortium.

A group of research-performing orga-
nizations that either is formally incor-
porated or that otherwise agrees to
jointly carry out a research project
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(see definition of ‘‘articles of collabora-
tion,” in §37.1225).

§37.1260 Cooperative agreement.

A legal instrument which, consistent
with 31 U.S.C. 6305, is used to enter into
the same kind of relationship as a
grant (see definition of ‘‘grant,” in
§37.1295), except that substantial in-
volvement is expected between the De-
partment of Defense and the recipient
when carrying out the activity con-
templated by the cooperative agree-
ment. The term does not include ‘‘co-
operative research and development
agreements’” as defined in 15 U.S.C.
3710a.

§87.1265 Cost sharing.

A portion of project costs that are
borne by the recipient or non-Federal
third parties on behalf of the recipient,
rather than by the Federal Govern-
ment.

§37.1270 Data.

Recorded information, regardless of
form or method of recording. The term
includes technical data, which are data
of a scientific or technical nature, and
computer software. It does not include
financial, cost, or other administrative
information related to the administra-
tion of a TTA.

§37.1275 DoD Component.

The Office of the Secretary of De-
fense, a Military Department, a De-
fense Agency, or a DoD Field Activity.

§37.1280 Equipment.

Tangible property, other than real
property, that has a useful life of more
than one year and an acquisition cost
of $5,000 or more per unit.

§37.1285 Expenditure-based award.

A Federal Government contract or
assistance award for which the
amounts of interim payments or the
total amount ultimately paid (i.e., the
sum of interim payments and final pay-
ment) are subject to redetermination
or adjustment, based on the amounts
expended by the recipient in carrying
out the purposes for which the award
was made. Most Federal Government
grants and cooperative agreements are
expenditure-based awards.
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§37.1290 Expenditures or outlays.

Charges made to the project or pro-
gram. They may be reported either on

§37.1310

a cash or accrual basis, as shown in the
following table:

If reports are
prepared on a .

Expenditures are the sum of

(a) Cash basis (1)

Cash disbursements for direct charges for
goods and services;

(2) The amount of indirect expense charged;

(3) The value of third party in-kind
contributions applied; and

(4) The amount of cash advances and payments made
to any other organizations for the
performance of a part of the research effort.

(b) Accrual basis (1)

and

Cash disbursements for direct charges for
goods and services;

(2) The amount of indirect expense incurred;

(3) The value of in-kind contributions applied;

(4) The net increase (or decrease) in the amounts
owed by the recipient for goods and other
property received, for services performed by
employees,
other amounts becoming owed under programs
for which no current services or performance
are required.

contractors, and other payees and

§37.1295

A legal instrument which, consistent
with 31 U.S.C. 6304, is used to enter into
a relationship:

(a) The principal purpose of which is
to transfer a thing of value to the re-
cipient to carry out a public purpose of
support or stimulation authorized by a
law of the United States, rather than
to acquire property or services for the
Department of Defense’s direct benefit
or use.

(b) In which substantial involvement
is not expected between the Depart-
ment of Defense and the recipient when
carrying out the activity contemplated
by the grant.

Grant.

§387.1300 In-kind contributions.

The value of non-cash contributions
made by a recipient or non-Federal
third parties toward cost sharing.

§387.1305 Institution of higher edu-
cation.

An educational institution that:

(a) Meets the criteria in section 101 of
the Higher Education Act of 1965 (20
U.S.C. 1001); and

(b) Is subject to the provisions of
OMB Circular A-110, ‘‘Administrative
Requirements for Grants and Agree-
ments with Institutions of Higher Edu-
cation, Hospitals, and Other Non-Profit
Organizations,” as implemented by the
Department of Defense at 32 CFR part
32.

§37.1310 Intellectual property.

Inventions, data, works of author-
ship, and other intangible products of
intellectual effort that can be owned
by a person, whether or not they are
patentable or may be copyrighted. The
term also includes mask works, such as
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those used in microfabrication, wheth-
er or not they are tangible.

§37.1315 Nonprofit organization.

(a) Any corporation, trust, associa-
tion, cooperative or other organization
that:

(1) Is operated primarily for sci-
entific, educational, service, or similar
purposes in the public interest.

(2) Is not organized primarily for
profit; and

(3) Uses its net proceeds to maintain,
improve, or expand the operations of
the organization.

(b) The term includes any nonprofit
institution of higher education or non-
profit hospital.

§37.1320 Participant.

A consortium member or, in the case
of an agreement with a single for-profit
entity, the recipient. Note that a for-
profit participant may be a firm or a
segment of a firm (e.g., a division or
other business unit).

§37.1325

An audit of a participant, performed
at an agreed-upon time (usually a reg-
ular time interval), to determine
whether the participant as a whole is
managing its Federal awards in com-
pliance with the terms of those awards.
Appendix C to this part describes what
such an audit may cover. A periodic
audit of a participant differs from an
award-specific audit of an individual
award (as defined in §37.1235).

Periodic audit.

§37.1330 Procurement contract.

A Federal Government procurement
contract. It is a legal instrument
which, consistent with 31 U.S.C. 6303,
reflects a relationship between the
Federal Government and a State, a
local government, or other recipient
when the principal purpose of the in-
strument is to acquire property or
services for the direct benefit or use of
the Federal Government. See the more
detailed definition of the term ‘‘con-
tract’ at 48 CFR 2.101.

§37.1335

Gross income earned by the recipient
or a participant that is generated by a
supported activity or earned as a direct
result of a TIA. Program income in-

Program income.
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cludes but is not limited to: income
from fees for performing services; the
use or rental of real property, equip-
ment, or supplies acquired under a TIA;
the sale of commodities or items fab-
ricated under a TTA; and license fees
and royalties on patents and copy-
rights. Interest earned on advances of
Federal funds is not program income.

§37.1340 Program official.

A Federal Government program man-
ager, scientific officer, or other indi-
vidual who is responsible for managing
the technical program being carried
out through the use of a TIA.

§37.1345

Real property, equipment, supplies,
and intellectual property, unless stated
otherwise.

Property.

§37.1350 Real property.

Land, including land improvements,
structures and appurtenances thereto,
but excluding movable machinery and
equipment.

§37.1355 Recipient.

An organization or other entity that
receives a TIA from a DoD Component.
Note that a for-profit recipient may be
a firm or a segment of a firm (e.g., a di-
vision or other business unit).

§387.1360 Research.

Basic, applied, and advanced re-
search, as defined in this subpart.

§37.1365

Tangible property other than real
property and equipment. Supplies have
a useful life of less than one year or an
acquisition cost of less than $5,000 per
unit.

Supplies.

§37.1370 Termination.

The cancellation of a TIA, in whole
or in part, at any time prior to either:

(a) The date on which all work under
the TTIA is completed; or

(b) The date on which Federal spon-
sorship ends, as given in the award doc-
ument or any supplement or amend-
ment thereto.
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§37.1375 Technology
agreements.

A special class of assistance instru-
ments used to increase involvement of
commercial firms in defense research
programs and for other purposes (de-
scribed in appendix A to this part) re-
lated to integrating the commercial
and defense sectors of the nation’s

§37.1375

technology and industrial base. A tech-
nology investment agreement may be a
cooperative agreement with provisions
tailored for involving commercial
firms (as distinct from a cooperative
agreement subject to all of the require-
ments in 32 CFR part 34), or another
kind of assistance transaction (see ap-
pendix B to this part).
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APPENDIX A TO PART 37—WHAT IS THE CIVIL-MILITARY INTEGRATION POLICY THAT
IS THE BASIS FOR TECHNOLOGY INVESTMENT AGREEMENTS?

Appendix A to Part 37-What is the Civil-Military Integration
Policy that is the Basis for Technology Investment Agreements?

A. TIAs complement other funding instruments that are available
to agreements officers in that they are designed to foster
civil-military integration in DoD Science and Technology (S&T)
programs. Civil-military integration creates a single, national
technology and industrial base upon which the DoD can draw to
meet its needs. Achieving civil-military integration is a
national policy objective, as stated in 10 U.S.C. 2501.

B. Civil-military integration includes:

1. Removing barriers to participation in DoD programs
by commercial firms, firms that deal primarily in
the commercial marketplace. In recent years, some
commercial firms judged that it would be overly
burdensome and costly for them to comply with
Government -unique requirements. That belief caused
some firms to decline to do cost-type business with
the Federal Government. It caused other firms to
create divisions for Government business that are
separate and isolated from their divisions for
commercial business. TIAs give agreements officers
flexibility to tailor Government requirements and
lower or remove barriers to firms’ participation,
where the tailoring of requirements can be done
consistently with good stewardship of Federal
Government funds.

2. Creating new business relationships among the
performers in the technology and industrial base.
Collaborations among commercial firms, firms that
regularly perform defense programs, and nonprofit
organizations can create wholes that are greater
than the sums of the parts. The collaborations can
enhance overall quality and productivity.

3. Promoting the development and use of new business
practices and disseminating current best practices
throughout the technology and industrial base.

C. The use of TIAs to promote civil-military integration will
help defense S&T programs achieve their primary mission. That
mission is to develop superior technology and help transition
the technology to applications that enable affordable, decisive
military capability. The use of TIAs to increase access to
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commercial firms, to create new relationships, and to promote
better business practices will help:

1.

Increase technological sophistication. The DoD and
firms that currently perform defense programs will
benefit from technology in the commercial
marketplace that often is more advanced than what is
available in the defense-specific sector.

. Reduce DoD's life-cycle costs for buying, operating,

and maintaining weapon and support systems. The
intent is that the DoD and firms that currently
perform defense programs will be able to take
advantage of the economies of scale of the
commercial marketplace, which has a much larger
volume of business for many high-technology products
and processes than the Federal Government’s share
alone.
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APPENDIX B TO PART 37—WHAT TYPE OF INSTRUMENT IS A TIA AND WHAT
STATUTORY AUTHORITIES DOES IT USE?

Appendix B to Part 37-What Type of Instrument is a TIA
and What Statutory Authorities Does it Use?

A. A TIA may be either a type of cooperative agreement or a
type of “assistance transaction other than a grant or
cooperative agreement,” depending on its patent-rights
provision. It is awarded under the statutory authority of

10 U.S.C. 2358, 10 U.S.C. 2371, or both, as explained in the
paragraphs B through E of this Appendix and illustrated in the
table below.

The TIA’s patent provision The TIA’s patent provision varies
complies with Bayh-Dole from what is possible under
Bayh-Dole
1. The TIA does not include The TIA is a type of cooperative The TIA is a type of assistance
recovery of funds provision agreement, under 10 U.S.C. transaction other than a grant or
2358(b)(1). cooperative agreement, under
10 U.S.C. 2371.

The TIA is a type of cooperative The TIA is a type of assistance

agreement, under 10 U.S.C. transaction other than a grant or
2. The TIA includes recovery of 2358(b)(1). It uses recovery of cooperative agreement, under
funds provision funds authority of 10 U.S.C. 10 U.S.C. 2371. It also uses the
2371. recovery of funds authority of
10 U.S.C. 2371.

B. A TIA is a type of cooperative agreement whenever its
patent-rights provision complies with the Bayh-Dole statute
(Chapter 18 of Title 35, U.S.C.), as shown in the preceding
table. The authority to award the TIA is 10 U.S.C. 2358, in
addition to any program-specific statute that may provide
authority to award cooperative agreements. The TIA also may use
the authority of 10 U.S.C. 2371 to include a recovery of funds
provision that requires the recipient, as a condition for
receiving support under the agreement, to make payments to the
Department of Defense or other Federal agency.
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C. A TIA becomes a type of assistance transaction other than a
grant or cooperative agreement when its patent-rights provision
is less restrictive than is possible under Bayh-Dole. The
authority to award the instrument is 10 U.S.C. 2371, as well as
any program-specific authority to provide assistance. Note that
the agreements officer’s judgment that the execution of the
research project warrants a less restrictive patent provision
than is possible under Bayh-Dole is sufficient to satisfy the
statutory condition in 10 U.S.C. 2371 for use of an assistance
transaction other than a cooperative agreement or grant (i.e.,
that it is not feasible or appropriate to use a standard grant
or cooperative agreement to carry out the project). The TIA
also may include a recovery of funds provision, as authorized by
10 U.S.C. 2371.

D. From a practical point of view, an agreements officer need
not decide while he or she is negotiating the terms and
conditions with the recipient whether a TIA is a cooperative
agreement or an assistance transaction other than a grant or
cooperative agreement. The agreements officer must make that
decision when the agreement is finalized, based upon a
comparison of the patent provision with what is required by
Bayh-Dole.

E. In making that comparison, the agreements officer should
consult with legal counsel and remember that most Bayh-Dole
requirements apply only to small business firms and nonprofit
organizations (note that a consortium that is not formally
incorporated is neither a small business firm nor a nonprofit
organization). There are only two requirements of Bayh-Dole, in
35 U.S.C. 202(c) (4) and 203 that directly apply to cooperative
agreements with other than small business firms and nonprofit
organizations. A 1984 amendment to Bayh-Dole, at 35 U.S.C.
210(c), makes those two portions apply. The 1984 amendment
otherwise states that Bayh-Dole does not preclude agencies from
complying with a 1983 Presidential Statement of Government
Patent Policy (incorporated by reference in Executive Order
12591). The President in that statement authorized Federal
agencies to tailor cooperative agreements with for-profit firms
other than small businesses, in ways that would waive rights of
the Government or obligations of the performer under Bayh-Dole,
if they determined that:

1. “The interests of the United States and the general
public will be better served thereby as, for
example, where this is necessary to obtain a
uniquely or highly qualified performer; or”
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2.

“The award involves co-sponsored, cost sharing, or
joint venture research and development, and the
performer, co-sponsor or joint venturer is making
substantial contribution of funds, facilities or
equipment to the work performed under the award.”
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APPENDIX C TO PART 37—WHAT IS THE DESIRED COVERAGE FOR PERIODIC AUDITS OF
FOR-PROFIT PARTICIPANTS TO BE AUDITED BY IPAS?

Appendix C to Part 37-What is the Desired Coverage for
Periodic Audits of For-Profit Participants to be
Audited by IPAs?

You may provide the following guidance to a for-profit
participant and its IPA on the desired coverage of periodic

audits.

COVERAGE OF INDEPENDENT AUDITS OF FOR-PROFIT FIRMS

TABLE OF CONTENTS

Part 1. General Information
What is the purpose of this document?
Why does the Federal Government need an audit?

Can the audit be integrated with the regular audit of a
firm’s financial statements?

What are the objectives of the audit?
What is the source of the requirement for the audit?

What should the IPA do if he or she finds that the Defense
Contract Audit Agency is performing audits of the firm?

Part 2. Audit Objectives and Compliance Requirements
A. Allowable Costs
What is the objective of this portion of the audit?

What standards or cost principles determine the costs that
are allowable as charges to the award?

What compliance requirements for the allowability of costs
should the audit address?

B. Cost Sharing
What is the objective of this portion of the audit?

What are the compliance requirements for cost sharing?
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C. Financial Reporting
What are the objectives of this portion of the audit?

What are the compliance requirements for financial
reporting?

D. Equipment and Real Property Management

Is a review of a firm’s property management system usually
required?

What are the objectives of the review?

What are the compliance requirements for Federally owned
property and for equipment or real property purchased
under DoD awards?

E. Program Income
Is an audit of program income usually required?
What is program income?

What is the objective of this portion of the audit?

What are the applicable standards for program income?

PART 1. GENERAL INFORMATION

What is the purpose of this document?

This document provides guidance for an independent public
accountant (IPA) who is asked by a for-profit firm to conduct
an audit of its systems, due to the firm’s having received a
technology investment agreement from the Department of
Defense (DoD) .

Why does the Federal Government need an audit?

Federal officials are accountable to the public for the
resources provided to carry out Government programs.
Financial auditing contributes to accountability by providing
an independent assessment to assure that recipients are
handling Government funds properly.
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Can the audit be integrated with the regular audit of a firm’s
financial statements?

Yes, the intent is to cause the minimum possible disruption
to the firm’s activities, so the IPA is encouraged to do the
needed transaction sampling for DoD awards as part of the
regularly scheduled audit of the firm’s financial statements.
In some cases, it may be even more efficient and economical
to separately audit the individual DoD awards, and the firm
may elect to have the IPA do so.

What are the objectives of the audit?
The auditor is to determine and report on whether:

e The firm has an internal control structure that provides
reasonable assurance that it is managing DoD awards in
compliance with the award terms and conditions, including
applicable Federal laws and regulations.

e Based on a sampling of DoD award expenditures, the firm
has complied with award terms and conditions, including
applicable Federal laws and regulations, that may have a
direct and material effect on DoD awards.

What is the source of the requirement for the audit?

The source of the requirement stated in the award document
stems from sections 37.640 through 37.660 of 32 CFR part 37,
which is part 37 of the DoD Grant and Agreement Regulations
(DODGARS) .

What should the IPA do if he or she finds that the Defense
Contract Audit Agency is performing audits of the firm?

The IPA should consult with officials of the firm to ensure
that:

e DoD agreements officers were aware of the DCAA audit
presence at the time they made awards; and

e The DoD agreements authorize the IPA to perform the audit,
rather than requiring that the DCAA do so. If the IPA is
authorized to perform the audit, he or she must consider
the nature, timing, and extent of his or her own auditing
procedures, to avoid unnecessary duplication of the DCAA
effort.

247



Pt. 37, App. C 32 CFR Ch. | (7-1-11 Edition)

PART 2. AUDIT OBJECTIVES AND COMPLIANCE REQUIREMENTS

A. ALLOWABLE COSTS
What is the objective of this portion of the audit?

The objective is to determine, by testing a sample of
transactions, whether the firm complied with the requirements
concerning allowability of costs charged to DoD awards.

What standards or cost principles determine the costs that are
allowable as charges to the award?

Each technology investment agreement should specify the
standards or cost principles that the for-profit firm is to
use to determine the costs that it is allowed to charge to
that award. While the TIA may specify use of the for-profit
cost principles in the Federal Acquisition Regulation (FAR,
at 48 CFR part 31) and Defense FAR Supplement (DFARS, at

48 CFR part 231), it more likely will specify an alternative
standard. The minimum standard in the latter case is that
Federal funds and the firm’s cost sharing contributions will
be used only for costs that a reasonable and prudent person
would incur in carrying out the research project contemplated
by the agreement.

What compliance requirements for allowability of costs should
the audit address?

For a firm that is subject to the cost principles in the FAR
and DFARS, the IPA should determine and report on whether
costs charged to DoD awards are in compliance with those cost
principles and indirect cost rates are applied in accordance
with approved rate agreements.

For a firm that is subject to alternative standards that may
be used for a TIA, the IPA should determine and report on
whether costs charged to the DoD awards are:

e Necessary and reasonable for the performance of the
research projects supported by the awards, or for related
administration. Generally, elements of cost that
appropriately are charged are those identified with
research and development activities under the Generally
Accepted Accounting Principles (see Statement of Financial
Accounting Standards Number 2, “Accounting for Research
and Development Costs,” October 1974).
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e Allocable to the research projects (i.e., costs are
charged to DoD projects in a manner that is in accordance
with the benefits the projects received).

e Given consistent treatment with costs allocated to the
firm’s other research and development activities (e.g.,
activities supported by the firm itself or by non-Federal
sponsors) .

e In conformance with any limitations in the award documents
or regulations that they cite (e.g., any restrictions on
types or amounts of costs, or requirements for prior
approval of DoD agreements officers).

e Supported by appropriate documentation in the firm’s
records. The documentation may be in electronic form.

B. COST SHARING
What is the objective of this portion of the audit?

The objective is to determine, by testing a sample of cost
sharing contributions, whether the firm made the
contributions that the agreements required.

What are the compliance requirements for cost sharing?

The provisions of the award documents will specify
requirements for the firm’s cost sharing, which may be
contributions of a specified amount or a percentage of total
project costs. The cost sharing may be in the form of
allowable costs incurred or in-kind contributions (including
third-party in-kind contributions) .

The values of the firm’s contributions are determined in

accordance with sections 37.530 through 37.555 of 32 CFR
part 37, which is part 37 of the DoDGARs.
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C. FINANCIAL REPORTING
What are the objectives of this portion of the audit?

The primary objective is to determine whether the firm’s
financial reports for DoD awards:

e Fairly and completely represent the expenditures and
status of resources for projects supported by those
awards; and

e Are supported by applicable accounting records and the
accounting basis used (e.g., cash or accrual).

What are the compliance requirements for financial reporting?

The agreements will specify the frequency and content of the
financial reports. They may specify the use of standard
forms (e.g., the Standard Form 269 or 269A, “Financial Status
Report,” or Standard Form 272, “Report of Federal Cash
Transactions). Alternatively, the agreements may specify an
equivalent approach of periodic reports, and the reports may
include information on both programmatic and business status.
The requirements are in section 37.880 of 32 CFR part 37,
which is part 37 of the DoDGARs.

Each financial report (and the business portion of any report
that also has programmatic information) will contain at least
summarized details on the status of resources (Federal funds
and any non-Federal cost sharing that the agreements
require), including an accounting of expenditures for the
period covered by the report. The report should compare the
resource status with any payment and expenditure schedules or
plans provided in the original award; explain any major
deviations from these schedules; and discuss actions that
will be taken to address the deviations.

D. EQUIPMENT AND REAL PROPERTY MANAGEMENT

Is a review of a firm’s property management system usually
required?

No, the IPA needs to review the property management system
only if:

e There is Federally owned property associated with the
award; or
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e The firm charged the full purchase price of any equipment
or real property as project costs (i.e., to Federal funds
or the firm’s funds that are counted toward required cost
sharing); and

e The award under which the property was purchased provides
for a continuing Federal interest in the property.

Note that the IPA generally will not need to review the
property management system because most DoD awards will not
have Federally owned property associated with them and will
allow the firm to charge to the project only depreciation or
use charges for real property or equipment.

What are the objectives of the review?
The objectives are to determine whether the firm:

e Obtained the necessary prior approval for the equipment or
real property purchase from the grants officer or
agreements officer.

e Keeps proper records for equipment and adequately
safeguards and maintains equipment.

¢ Handles disposition or encumbrance of equipment or real
property acquired under DoD awards in accordance with the
applicable requirements.

What are the compliance requirements for Federally owned
property and for equipment or real property purchased under DoD
awards?

To protect the Federal interest in property, the DoD Grant
and Agreement Regulations include standards for the firm’s
property management, use, and disposition, as shown in this
table:

If the property is . . . Then the property management standards for the for-profit firm are in.. . .
Real property or Section 37.685 of 32 CFR part 37.

equipment purchased
under a TIA,
Federally owned Section 37.695 of 32 CFR part 37.
property,
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Note that a for-profit firm may include the full acquisition
cost of real property or equipment as a charge to the project
only with the prior approval of the grants officer or the
agreements officer. The title to the real property or
equipment vests conditionally in the for-profit firm upon
acquisition, and there is a continuing Federal interest in
the property unless an awarding office has statutory
authority to do otherwise and elects to use that authority
for a particular award. The Federal Government recovers its
interest in the property through the disposition process at
the project’s end.

E. PROGRAM INCOME
Is an audit of program income usually required?
No, most awards will not involve any program income.
What is program income?

Program income is gross income earned by the recipient that
is generated by a supported activity or earned as a result of
the award. For example, if the purpose of an award is to
support the firm’s delivery of services and the firm collects
fees for doing so, those fees are program income. As another
example, if samples of materials or biological specimens are
generated as a result of a supported research effort, and the
firm sells samples to other research organizations, the
proceeds of those sales would be program income. If
authorized by the terms and conditions of the award costs
incident to the generation of program income may be deducted
from gross income to determine program income, provided these
costs have not been charged to the award.

What is the objective of this portion of the audit?

The objective is to determine whether program income is
correctly recorded and used in accordance with the award
terms and applicable standards.

What are the applicable standards for program income?

The standards for program income are in section 37.835 of
32 CFR part 37, which is part 37 of the DoDGARs.

APPENDIX D TO PART 37—WHAT COMMON part, the terms and conditions of the agree-
NATIONAL PoLICY REQUIREMENTs ment must provide for recipients’ compli-
MAY APPLY AND NEED To BE IN- ance with applicable Federal statutes and
CLUDED IN TIAS? regulations. This appendix lists some of the

more common requirements to aid you in

Whether your TIA is a cooperative agree- identifying ones that apply to your TIA. The
ment or another type of assistance trans- list is not intended to be all-inclusive, how-
action, as discussed in Appendix B to this ever, and you may need to consult legal
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counsel to verify whether there are others
that apply in your situation (e.g., due to a
provision in the appropriations act for the
specific funds that you are using or due to a
statute or rule that applies to a particular
program or type of activity).

A. Certifications

One requirement that applies to all TIAs
currently requires you to obtain a certifi-
cation at the time of proposal. That require-
ment is in a Governmentwide common rule
about lobbying prohibitions, which is imple-
mented by the DoD at 32 CFR part 28. The
prohibitions apply to all financial assist-
ance. Appendix A to 32 CFR part 22 includes
a sample provision that you may use, to
have proposers incorporate the certification
by reference into their proposals.

B. Assurances That Apply to All TIAs

DoD policy is to use a certification, as de-
scribed in the preceding paragraph, only for
a national policy requirement that specifi-
cally requires one. The usual approach to
communicating other national policy re-
quirements to recipients is to incorporate
them as award terms or conditions, or assur-
ances. Appendix B to 32 CFR part 22 lists na-
tional policy requirements that commonly
apply to grants and cooperative agreements.
It also has suggested language for assurances
to incorporate the requirements in award
documents. Of those requirements, the fol-
lowing six apply to all TIAs:

1. Requirements concerning debarment and
suspension in the OMB guidance in 2 CFR
part 180, as implemented by the DoD at 2
CFR part 1125. The requirements apply to all
nonprocurement transactions.

2. Requirements concerning drug-free
workplace in the Governmentwide common
rule that the DoD has codified at 32 CFR part
26. The requirements apply to all financial
assistance.

3. Prohibitions on discrimination on the
basis of race, color, or national origin in
Title VI of the Civil Rights Act of 1964 (42
U.S.C. 2000d, et seq.). These apply to all finan-
cial assistance. They require recipients to
flow down the prohibitions to any subrecipi-
ents performing a part of the substantive re-
search program (as opposed to suppliers from
whom recipients purchase goods or services).
For further information, see item a. under
the heading ‘‘Nondiscrimination” in Appen-
dix B to 32 CFR part 22.

4. Prohibitions on discrimination on the
basis of age, in the Age Discrimination Act
of 1975 (42 U.S.C. 6101, et seq.). They apply to
all financial assistance and require flow
down to subrecipients. For further informa-
tion, see item d. under the heading ‘‘Non-
discrimination’ in Appendix B to 32 CFR
part 22.
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5. Prohibitions on discrimination on the
basis of handicap, in section 504 of the Reha-
bilitation Act of 1973 (29 U.S.C. 794). They
apply to all financial assistance and require
flow down to subrecipients. For further in-
formation, see item e.l. under the heading
‘““Nondiscrimination” in Appendix B to 32
CFR part 22.

6. Preferences for use of U.S.-flag air car-
riers in the International Air Transportation
Fair Competitive Practices Act of 1974 (49
U.S.C. 40118), which apply to uses of U.S.
Government funds.

C. OTHER ASSURANCES

Additional requirements listed in Appendix
B to 32 CFR part 22 may apply in certain cir-
cumstances, as follows:

1. If construction work is to be done under
a TIA or its subawards, it is subject to the
prohibitions in Executive Order 11246 on dis-
crimination on the basis of race, color, reli-
gion, sex, or national origin. For further in-
formation, see item b. under the heading
‘““Nondiscrimination” in Appendix B to 32
CFR part 22.

2. If the research involves human subjects
or animals, it is subject to the requirements
in item a. or b., respectively, under the head-
ing ‘“‘Live organisms’ in Appendix B to 32
CFR part 22.

3. If the research involves actions that may
affect the environment, it is subject to the
National Environmental Policy Act, which is
item b.1. under the heading ‘‘Environmental
Standards’ in Appendix B to 32 CFR part 22.
It also may be subject to one or more of the
other requirements in items b.2. through b.6.
under that heading, which concern flood-
prone areas, coastal zones, coastal barriers,
wild and scenic rivers, and underground
sources of drinking water.

4. If the project may impact a historic
property, it is subject to the National His-
toric Preservation Act of 1966 (16 U.S.C. 470,
et seq.), as described under the heading ‘‘Na-
tional Historic Preservation” in Appendix B
to 32 CFR part 22.

[68 FR 47160, Aug. 7, 2003, as amended at 70
FR 49477, Aug. 23, 2005; 72 FR 34999, June 26,
2007]

APPENDIX E TO PART 37—WHAT PROVI-
SIONS MAY A PARTICIPANT NEED TO
INCLUDE WHEN PURCHASING GOODS
OR SERVICES UNDER A TTIA?

A. As discussed in §37.705, you must inform
recipients of any national policy require-
ments that flow down to their purchases of
goods or services (e.g., supplies or equip-
ment) under their TIAs. Note that purchases
of goods or services differ from subawards,
which are for substantive research program
performance.
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B. Appendix A to 32 CFR part 34 lists seven
national policy requirements that commonly
apply to firms’ purchases under grants or co-
operative agreements. Of those seven, two
that apply to all recipients’ purchases under
TIAs are:

1. Byrd Anti-Lobbying Amendment (31 U.S.C.
1352). A contractor submitting a bid to the
recipient for a contract award of $100,000 or
more must file a certification with the re-
cipient that it has not and will not use Fed-
eral appropriations for certain lobbying pur-
poses. The contractor also must disclose any
lobbying with non-Federal funds that takes
place in connection with obtaining any Fed-
eral award. For further details, see 32 CFR
part 28, the DoD’s codification of the Govern-
mentwide common rule implementing this
amendment.

2. Debarment and suspension. A contract
award with an amount expected to equal or
exceed $25,000 and certain other contract
awards (see 2 CFR 1125.220, which imple-
ments OMB guidance in 2 CFR 180.220) shall
not be made to parties listed on the Govern-
mentwide Excluded Parties List System, in
accordance with the DoD adoption at 2 CFR
part 1125 of the OMB guidance implementing

32 CFR Ch. | (7-1-11 Edition)

E.O.s 12549 (3 CFR, 1986 Comp., p. 189) and
12689 (3 CFR, 1989 Comp., p. 235), ‘‘Debarment
and Suspension.” The Excluded Parties List
System accessible on the Internet at
www.epls.gov contains the names of parties
debarred, suspended, or otherwise excluded
by agencies, as well as parties declared ineli-
gible under statutory or regulatory author-
ity other than E.O. 12549.

C. One other requirement applies only in
cases where construction work is to be per-
formed under the TIA with Federal funds or
recipient funds counted toward required cost
sharing:

1. Equal Employment Opportunity. Although
construction work should happen rarely
under a TIA, the agreements officer in that
case should inform the recipient that De-
partment of Labor regulations at 41 CFR 60—
1.4(b) prescribe a clause that must be incor-
porated into construction awards and sub-
awards. Further details are provided in Ap-
pendix B to Part 22 of the DoDGARs (32 CFR
part 22), in section b. under the heading
“Nondiscrimination.”

[68 FR 47160, Aug. 7, 2003, as amended at 70
FR 49478, Aug. 23, 2005; 72 FR 34999, June 26,
2007]
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