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SUBCHAPTER E—REGULATIONS PERTAINING TO MILITARY 
JUSTICE 

PART 150—COURTS OF CRIMINAL 
APPEALS RULES OF PRACTICE 
AND PROCEDURE 

Sec. 
150.1 Name and seal. 
150.2 Jurisdiction. 
150.3 Scope of review. 
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150.5 Place for filing papers. 
150.6 Signing of papers. 
150.7 Computation of time. 
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150.9 Conduct of counsel. 
150.10 Request for appellate defense counsel. 
150.11 Assignment of counsel. 
150.12 Retention of civilian counsel. 
150.13 Notice of appearance of counsel. 
150.14 Waiver or withdrawal of appellate re-

view. 
150.15 Assignments of error and briefs. 
150.16 Oral arguments. 
150.17 En banc proceedings. 
150.18 Orders and decisions of the Court. 
150.19 Reconsideration. 
150.20 Petitions for extraordinary relief, an-

swer, and reply. 
150.21 Appeals by the United States. 
150.22 Petitions for new trial. 
150.23 Motions. 
150.24 Continuances and interlocutory mat-

ters. 
150.25 Suspension of rules. 
150.26 Internal rules. 
150.27 Recording, photographing, broad-

casting, or telecasting of hearings. 
150.28 Amendments. 
APPENDIX A TO PART 150—FORMAT FOR DIREC-

TION FOR REVIEW IN A COURT OF CRIMINAL 
APPEALS 

APPENDIX B TO PART 150—FORMAT FOR AS-
SIGNMENT OF ERRORS AND BRIEF ON BE-
HALF OF ACCUSED (§ 150.15) 

AUTHORITY: Article 66(f), Uniform Code of 
Military Justice (10 U.S.C. § 866(f) (1994)). 

SOURCE: 62 FR 2017, Jan. 15, 1997, unless 
otherwise noted. 

§ 150.1 Name and seal. 
(a) The titles of the Courts of Crimi-

nal Appeals of the respective services 
are: 

(1) ‘‘United States Army Court of 
Criminal Appeals.’’ 

(2) ‘‘United States Navy-Marine 
Corps Court of Criminal Appeals.’’ 

(3) ‘‘United States Air Force Court of 
Criminal Appeals.’’ 

(4) ‘‘United States Coast Guard Court 
of Criminal Appeals.’’ 

(b) Each Court is authorized a seal in 
the discretion of the Judge Advocate 
General concerned. The design of such 
seal shall include the title of the Court. 

§ 150.2 Jurisdiction. 

(a) The jurisdiction of the Court is as 
follows: 

(1) Review under Article 66. All cases 
of trial by court-martial in which the 
sentence as approved extends to: 

(i) Death; or 
(ii) Dismissal of a commissioned offi-

cer, cadet or midshipman, dishonorable 
or bad-conduct discharge, or confine-
ment for 1 year or longer; and in which 
the accused has not waived or with-
drawn appellate review. 

(2) Review upon direction of the Judge 
Advocate General under Article 69. All 
cases of trial by court-martial in which 
there has been a finding of guilty and a 
sentence: 

(i) For which Article 66 does not oth-
erwise provide appellate review, and 

(ii) Which the Judge Advocate Gen-
eral forwards to the Court for review 
pursuant to Article 69(d), and 

(iii) In which the accused has not 
waived or withdrawn appellate review. 

(3) Review under Article 62. All cases 
of trial by court-martial in which a pu-
nitive discharge may be adjudged and a 
military judge presides, and in which 
the government appeals an order or 
ruling of the military judge that termi-
nates the proceedings with respect to a 
charge or specification or excludes evi-
dence that is substantial proof of a fact 
material to the proceedings, or directs 
the disclosure of classified informa-
tion, imposes sanctions for nondisclo-
sure of classified information, or re-
fuses to issue or enforce a protective 
order sought by the United States to 
prevent the disclosure of classified in-
formation. 

(4) Review under Article 73. All peti-
tions for a new trial in cases of trial by 
court-martial which are referred to the 
Court by the Judge Advocate General. 
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(b) Extraordinary writs. The Court 
may, in its discretion, entertain peti-
tions for extraordinary relief includ-
ing, but not limited to, writs of man-
damus, writs of prohibition, writs of 
habeas corpus, and writs of error coram 
nobis. 

(c) Effect of rules on jurisdiction. Noth-
ing in this part shall be construed to 
extend or limit the jurisdiction of the 
Courts of Criminal Appeals as estab-
lished by law. 

§ 150.3 Scope of review. 
In cases referred to it for review pur-

suant to Article 66, the Court may act 
only with respect to the findings and 
sentence as approved by the convening 
authority. In reviewing a case or ac-
tion under Article 69(d) or in deter-
mining an appeal under Article 62, the 
Court may act only with respect to 
matters of law. The Court may, in ad-
dition, review such other matters and 
take such other action as it determines 
to be proper under substantive law.e 

§ 150.4 Quorum. 
(a) In panel. When sitting in panel, a 

majority of the judges assigned to that 
panel constitutes a quorum for the pur-
pose of hearing or determining any 
matter referred to the panel. The de-
termination of any matter referred to 
the panel shall be according to the 
opinion of a majority of the judges par-
ticipating in the decision. However, 
any judge present for duty may issue 
all necessary orders concerning any 
proceedings pending on panel and any 
judge present for duty, or a clerk of 
court or commissioner to whom the 
Court has delegated authority, may act 
on uncontested motions, provided such 
action does not finally dispose of a pe-
tition, appeal, or case before the Court. 

(b) En banc. When sitting as a whole, 
a majority of the judges of the Court 
constitutes a quorum for the purpose of 
hearing and determining any matter 
before the Court. The determination of 
any matter before the Court shall be 
according to the opinion of a majority 
of the judge participating in the deci-
sion. In the absence of a quorum, any 
judge present for duty may issue all 
necessary orders concerning any pro-
ceedings pending in the Court pre-
paratory to hearing or decision thereof. 

§ 150.5 Place for filing papers. 

When the filing of a notice of appear-
ance, brief, or other paper in the office 
of a Judge Advocate General is re-
quired by this part, such papers shall 
be filed in the office of the Judge Advo-
cate General of the appropriate armed 
force or in such other place as the 
Judge Advocate General or rule pro-
mulgated pursuant to § 150.26 may des-
ignate. If transmitted by mail or other 
means, they are not filed until received 
in such office. 

§ 150.6 Signing of papers. 

All formal papers shall be signed and 
shall show, typewritten or printed, the 
signer’s name, address, military grade 
(if any), and the capacity in which the 
paper is signed. Such signature con-
stitutes a certification that the state-
ments made therein are true and cor-
rect to the best of the knowledge, in-
formation, and belief of the persons 
signing the paper and that the paper is 
filed in good faith and not for purposes 
of unnecessary delay. 

§ 150.7 Computation of time. 

In computing any period of time pre-
scribed or allowed by this part, by 
order of the Court, or by any applicable 
statute, the day of the act, event or de-
fault after which the designated period 
of time begins to run is not to be in-
cluded. The last day of the period so 
computed is to be included, unless it is 
a Saturday, Sunday, or legal holiday, 
or, when the act to be done is the filing 
of a paper in court, a day on which the 
office of the Clerk of the Court is 
closed due to weather or other condi-
tions or by order of the Chief Judge, in 
which event the period runs until the 
end of the next day which is neither a 
Saturday, Sunday, nor a holiday. 

§ 150.8 Qualification of counsel. 

(a) All counsel. Counsel in any case 
before the Court shall be a member in 
good standing of the bar of a Federal 
Court, the highest court of a State or 
another recognized bar. 

(b) Military counsel. Assigned appel-
late defense and appellate government 
counsel shall, in addition, be qualified 
in accordance with Articles 27(b)(1) and 
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70(a), Uniform Code of Military Jus-
tice. 

(c) Admission. Each Court may license 
counsel to appear before it. Otherwise, 
upon entering an appearance, counsel 
shall be deemed admitted pro hac vice, 
subject to filing a certificate setting 
forth required qualifications if directed 
by the Court. 

(d) Suspension. No counsel may ap-
pear in any proceeding before the Court 
while suspended from practice by the 
Judge Advocate General of the service 
concerned. 

§ 150.9 Conduct of counsel. 
The conduct of counsel appearing be-

fore the Court shall be in accordance 
with rules of conduct prescribed pursu-
ant to Rule for Courts-Martial 109 by 
the Judge Advocate General of the 
service concerned. However, the Court 
may exercise its inherent power to reg-
ulate counsel appearing before it, in-
cluding the power to remove counsel 
from a particular case for misconduct 
in relation to that case. Conduct 
deemed by the Court to warrant con-
sideration of suspension from practice 
or other professional discipline shall be 
reported by the Court to the Judge Ad-
vocate General concerned. 

§ 150.10 Request for appellate defense 
counsel. 

An accused may be represented be-
fore the Court by appellate counsel de-
tailed pursuant to Article 70(a) or by 
civilian counsel provided by the ac-
cused, or both. An accused who does 
not waive appellate review pursuant to 
Rule for Courts-Martial 1110 shall, 
within 10 days after service of a copy of 
the convening authority’s action under 
Rule for Courts-Martial 1107(h), for-
ward to the convening authority or the 
Judge Advocate General: 

(a) A request for representation by 
military appellate defense counsel, or 

(b) Notice that civilian counsel has 
been retained or that action has been 
taken to retain civilian counsel (must 
include name and address of civilian 
counsel), or 

(c) Both a request for representation 
by military appellate defense counsel 
under paragraph (a) for this section 
and notice regarding civilian counsel 
under paragraph (b) of this section, or 

(d) A waiver of representation by 
counsel. 

§ 150.11 Assignment of counsel. 

(a) When a record of trial is referred 
to the court— 

(1) If the accused has requested rep-
resentation by appellate defense coun-
sel, pursuant to Article 70(c)(1), counsel 
detailed pursuant to Article 70(a) will 
be assigned to represented the accused; 
or 

(2) If the accused gives notice that he 
or she has retained or has taken action 
to retain civilian counsel, appellate de-
fense counsel shall be assigned to rep-
resent the interests of the accused 
pending appearance of civilian counsel. 
Assigned defense counsel will continue 
to assist after appearance by civilian 
counsel unless excused by the accused; 
or 

(3) If the accused has neither re-
quested appellate counsel nor given no-
tice of action to retain civilian coun-
sel, but has not waived representation 
by counsel, appellate defense counsel 
will be assigned to represent the ac-
cused, subject to excusal by the ac-
cused or by direction of the Court. 

(b) In any case— 
(1) The Court may request counsel 

when counsel have not been assigned. 
(2) Pursuant to Article 70(c)(2), and 

subject to paragraph (a)(2) of this sec-
tion, appellate defense counsel will rep-
resent the accused when the United 
States is represented by counsel before 
the Court. 

§ 150.12 Retention of civilian counsel. 

When civilian counsel represents an 
accused before the Court, the Court 
will notify counsel when the record of 
trial is received. If both civilian and 
assigned appellate defense counsel rep-
resent the accused, the Court will re-
gard civilian counsel as primary coun-
sel unless notified otherwise. Ordi-
narily, civilian counsel will use the 
accused’s copy of the record. Civilian 
counsel may reproduce, at no expense 
to the government, appellate defense 
counsel’s copy of the record. 
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§ 150.13 Notice of appearance of coun-
sel. 

Military and civilian appellate coun-
sel shall file a written notice of appear-
ance with the Court. The filing of any 
pleading relative to a case which con-
tains the signature of counsel con-
stitutes notice of appearance of such 
counsel. 

§ 150.14 Waiver or withdrawal of ap-
pellate review. 

Withdrawals from appellate review, 
and waivers of appellate review filed 
after expiration of the period pre-
scribed by the Rule for Courts-Martial 
1110(f)(1), will be referred to the Court 
for consideration. At its discretion, the 
Court may require the filing of a mo-
tion for withdrawal, issue a show cause 
order, or grant the withdrawal without 
further action, as may be appropriate. 
The Court will return the record of 
trial, in a case withdrawn from appel-
late review, to the Judge Advocate 
General for action pursuant to Rule for 
Courts-Martial 1112. 

§ 150.15 Assignments of error and 
briefs. 

(a) General provisions. Appellate coun-
sel for the accused may file an assign-
ment of error if any are to be alleged, 
setting forth separately each error as-
serted. The assignment of errors should 
be included in a brief for the accused in 
the format set forth in Appendix B to 
this part. An original of all assign-
ments of error and briefs, and as many 
additional copies as shall be prescribed 
by the Court, shall be submitted. Briefs 
and assignments of errors shall be 
typed or printed, double-spaced on 
white paper, and securely fastened at 
the top. All references to matters con-
tained in the record shall show record 
page numbers and any exhibit designa-
tions. A brief on behalf of the govern-
ment shall be of like character as that 
prescribed for the accused. 

(b) Time for filing and number of briefs. 
Any brief for an accused shall be filed 
within 60 days after appellate counsel 
has been notified of the receipt of the 
record in the Office of the Judge Advo-
cate General. If the Judge Advocate 
General has directed appellate govern-
ment counsel to represent the United 
States, such counsel shall file an an-

swer on behalf of the government with-
in 30 days after any brief and assign-
ment of errors has been filed on behalf 
of an accused. Appellate counsel for an 
accused may file a reply brief no later 
than 7 days after the filing of a re-
sponse brief on behalf of the govern-
ment. If no brief is filed on behalf of an 
accused, a brief on behalf of the gov-
ernment may be filed within 30 days 
after expiration of the time allowed for 
the filing of a brief on behalf of the ac-
cused. 

(c) Appendix. The brief of either party 
may include an appendix. If an unpub-
lished opinion is cited in the brief, a 
copy shall be attached in an appendix. 
The appendix may also include extracts 
of statutes, rules, or regulations. A mo-
tion must be filed under § 150.23, infra, 
to attach any other matter. 

§ 150.16 Oral arguments. 
Oral arguments may be heard in the 

discretion of the Court upon motion by 
either party or when otherwise ordered 
by the Court. The motion of a party for 
oral argument shall be made no later 
than 7 days after the filing of an an-
swer to an appellant’s brief. Such mo-
tion shall identify the issue(s) upon 
which counsel seek argument. The 
Court may, on its own motion, identify 
the issue(s) upon which it wishes argu-
ment. 

§ 150.17 En banc proceedings. 
(a)(1) A party may suggest the appro-

priateness of consideration or reconsid-
eration by the Court as a whole. Such 
consideration or reconsideration ordi-
narily will not be ordered except: 

(i) When consideration by the full 
Court is necessary to secure or main-
tain uniformity of decision, or 

(ii) When the proceedings involve a 
question of exceptional importance, or 

(iii) When a sentence being reviewed 
pursuant to Article 66 extends to death. 

(2) In cases being reviewed pursuant 
to Article 66, a party’s suggestion that 
a matter be considered initially by the 
Court as a whole must be filed with the 
Court within 7 days after the govern-
ment files its answer to the assignment 
of errors, or the appellant files a reply 
under § 150.15(b). In other proceedings, 
the suggestion must be filed with the 
party’s initial petition or other initial 
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pleading, or within 7 days after the re-
sponse thereto is filed. A suggestion for 
reconsideration by the Court as a 
whole must be made within the time 
prescribed by § 150.19 for filing a motion 
for reconsideration. No response to a 
suggestion for consideration or recon-
sideration by the Court as a whole may 
be filed unless the Court shall so order. 

(b) The suggestion of a party for con-
sideration or reconsideration by the 
Court as a whole shall be transmitted 
to each judge of the Court who is 
present for duty, but a vote need not be 
taken to determine whether the cause 
shall be considered or reconsidered by 
the Court as a whole on such a sugges-
tion made by a party unless a judge re-
quests a vote. 

(c) A majority of the judges present 
for duty may order that any appeal or 
other proceeding be considered or re-
considered by the Court sitting as a 
whole. However, en banc reconsider-
ation of an en banc decision will not be 
held unless at least one member of the 
original majority concurs in a vote for 
reconsideration. 

(d) This rule does not affect the 
power of the Court sua sponte to con-
sider or reconsider any case sitting as 
a whole. 

§ 150.18 Orders and decisions of the 
Court. 

The Court shall give notice of its or-
ders and decisions by immediately 
serving them, when rendered, on appel-
late defense counsel, including civilian 
counsel, if any, government counsel 
and the Judge Advocate General, or 
designee, as appropriate. 

§ 150.19 Reconsideration. 

(a) The Court may, in its discretion 
and on its own motion, enter an order 
announcing its intent to reconsider its 
decision or order in any case not later 
than 30 days after service of such deci-
sion or order on appellate defense coun-
sel or on the appellant, if the appellant 
is not represented by counsel, provided 
a petition for grant of review or certifi-
cate for review has not been filed with 
the United States Court of Appeals for 
the Armed Forces, or a record of trial 
for review under Article 67(b) has not 
been received by that Court. No briefs 

or arguments shall be received unless 
the order so directs. 

(b) Provided a petition for grant of 
review or certificate for review has not 
been filed with the United States Court 
of Appeals for the Armed Forces, or a 
record of trial for review under Article 
67(b) or writ appeal has not been re-
ceived by the United States Court of 
Appeals for the Armed Forces, the 
Court may, in its discretion, reconsider 
its decision or order in any case upon 
motion filed either: 

(1) By appellate defense counsel with-
in 30 days after receipt by counsel, or 
by the appellant if the appellant is not 
represented by counsel, of a decision or 
order, or 

(2) By appellate government counsel 
within 30 days after the decision or 
order is received by counsel. 

(c) A motion for reconsideration shall 
briefly and directly state the grounds 
for reconsideration, including a state-
ment of facts showing jurisdiction in 
the Court. A reply to the motion for re-
consideration will be received by the 
Court only if filed within 7 days of re-
ceipt of a copy of the motion. Oral ar-
guments shall not be heard on a mo-
tion for reconsideration unless ordered 
by the Court. The original of the mo-
tion filed with the Court shall indicate 
the date of receipt of a copy of the 
same by opposing counsel. 

(d) The time limitations prescribed 
by this part shall not be extended 
under the authority of §§ 150.24 or 150.25 
beyond the expiration of the time for 
filing a petition for review or writ ap-
peal with the United States Court of 
Appeals for the Armed Forces, except 
that the time for filing briefs by either 
party may be extended for good cause. 

§ 150.20 Petitions for extraordinary re-
lief, answer, and reply. 

(a) Petition for extraordinary relief. A 
petition for extraordinary relief in the 
number of copies required by the Court 
shall be accompanied by proof of serv-
ice on each party respondent and will 
contain: 

(1) A previous history of the case in-
cluding whether prior actions have 
been filed or are pending for the same 
relief in this or any other court and the 
disposition or status of such actions; 
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(2) A concise and objective statement 
of all facts relevant to the issue pre-
sented and of any pertinent opinion, 
order or ruling; 

(3) A copy of any pertinent parts of 
the record and all exhibits related to 
the petition if reasonably available and 
transmittable at or near the time the 
petition is filed; 

(4) A statement of the issue; 
(5) The specific relief sought; 
(6) Reasons for granting the writ; 
(7) The jurisdictional basis for relief 

sought and the reasons why the relief 
sought cannot be obtained during the 
ordinary course of appellate review; 

(8) If desired, a request for appoint-
ment of appellate counsel. 

(b) Format. The title of the petition 
shall include the name, military grade 
and service number of each named 
party and, where appropriate, the offi-
cial military or civilian title of any 
named party acting in an official ca-
pacity as an officer or agent of the 
United States. When an accused has 
not been named as a party, the accused 
shall be identified by name, military 
grade and service number by the peti-
tioner and shall be designated as the 
real party in interest. 

(c) Electronic petitions. The Court will 
docket petitions for extraordinary re-
lief submitted by electronic means. A 
petition submitted by electronic means 
will conclude with the full name and 
address of petitioner’s counsel, if any, 
and will state when the written peti-
tion and brief, when required, were for-
warded to the Court and to all named 
respondents, and by what means they 
were forwarded. 

(d) Notice to the Judge Advocate Gen-
eral. Immediately upon receipt of any 
petition, the clerk shall forward a copy 
of the petition to the appropriate 
Judge Advocate General or designee. 

(e) Briefs. Each petition for extraor-
dinary relief must be accompanied by a 
brief in support of the petition unless 
it is filed in propria persona. The Court 
may issue a show cause order in which 
event the respondent shall file an an-
swer within 10 days of the receipt of 
the show cause order. The petitioner 
may file a reply to the answer within 7 
days of receipt of the answer. 

(f) Initial action by the Court. The 
Court may dismiss or deny the peti-

tion, order the respondent to show 
cause and file an answer within the 
time specified, or take whatever other 
action it deems appropriate. 

(g) Oral argument and final action. The 
Court may set the matter for oral ar-
gument. However, on the basis of the 
pleading alone, the Court may grant or 
deny the relief sought or make such 
other order in the case as the cir-
cumstances may require. This includes 
referring the matter to a special mas-
ter, who need not be a military judge, 
to further investigate; to take evi-
dence; and to make such recommenda-
tions as the Court deems appropriate. 

§ 150.21 Appeals by the United States. 

(a) Restricted filing. Only a represent-
ative of the government designated by 
the Judge Advocate General of the re-
spective service may file an appeal by 
the United States under Article 62. 

(b) Counsel. Counsel must be qualified 
and appointed, and give notice of ap-
pearance in accordance with this part 
and those of the Judge Advocate Gen-
eral concerned. 

(c) Form of appeal. The appeal must 
include those documents specified by 
Rule for Courts-Martial 908 and by ap-
plicable regulations of the Secretary 
concerned. A certificate of the Notice 
of Appeal described in Rule for Courts- 
Martial 908(b)(3) must be included. The 
certificate of service must reflect the 
date and time of the military judge’s 
ruling or order from which the appeal 
is taken, and the time and date of serv-
ice upon the military judge. 

(d) Time for filing. All procedural 
Rules of the Court shall apply except 
as noted in this paragraph: 

(1) The representative of the govern-
ment designated by the Judge Advo-
cate General shall decide whether to 
file the appeal with the Court. The 
trial counsel shall have 20 days from 
the date written notice to appeal is 
filed with the trial court to forward the 
appeal, including an original and two 
copies of the record of trial, to the rep-
resentative of the government des-
ignated by the Judge Advocate Gen-
eral. The person designated by the 
Judge Advocate General shall promptly 
file the original record with the Clerk 
of the Court and forward one copy to 
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opposing counsel. Appellate govern-
ment counsel shall have 20 days (or 
more upon a showing of good cause 
made by motion for enlargement with-
in the 20 days) from the date the record 
is filed with the Court to file the ap-
peal with supporting brief with the 
Court. Should the government decide 
to withdraw the appeal after the record 
is received by the Court, appellate gov-
ernment counsel shall notify the Court 
in writing. Appellate brief(s) shall be 
prepared in the manner prescribed by 
§ 150.15. 

(2) Appellee shall prepare an answer 
in the manner prescribed by § 150.15 and 
shall file such answer within 20 days 
after any filing of the government 
brief. 

(e) The government shall diligently 
prosecute all appeals by the United 
States and the Court will give such ap-
peals priority over all other pro-
ceedings where practicable. 

§ 150.22 Petitions for new trial. 
(a) Whether submitted to the Judge 

Advocate General by the accused in 
propria persona or by counsel for the 
accused, a petition for new trial sub-
mitted while the accused’s case is un-
dergoing review by a Court of Criminal 
Appeals shall be filed with an original 
and two copies and shall comply with 
the requirements of Rule for Courts- 
Martial 1210(c). 

(b) Upon receipt of a petition for new 
trial submitted by other than appellate 
defense counsel, the Court will notify 
all counsel of record of such fact. 

(c) A brief in support of a petition for 
new trial, unless expressly incor-
porated in or filed with the petition, 
will be filed substantially in the for-
mat specified by § 150.15 no later than 
30 days after the filing of the petition 
or receipt of the notice required by 
paragraph (b) of this section, whichever 
is later. An appellate’s answer shall be 
filed no later than 30 days after the fil-
ing of an appellant’s brief. A reply may 
be filed no later than 10 days after the 
filing of the appellee’s answer. 

§ 150.23 Motions. 
(a) Content. All motions, unless made 

during the course of a hearing, shall 
state with particularity the relief 
sought and the grounds therefor. Mo-

tions, pleading, and other papers de-
sired to be filed with the Court may be 
combined in the same document, with 
the heading indicating, for example 
‘‘MOTION TO FILE (SUPPLEMENTAL 
ASSIGNMENT OF ERRORS) (CER-
TIFICATE OF CORRECTION) (SUP-
PLEMENTAL PLEADING)’’; or ‘‘AS-
SIGNMENT OF ERRORS AND MO-
TION TO FILE ATTACHED REPORT 
OF MEDICAL BOARD’’. 

(b) Motions to attach documents. If a 
party desires to attach a statement of 
a person to the record for consideration 
by the Court on any matter, such 
statement shall be made either as an 
affidavit or as an unsworn declaration 
under penalty of perjury pursuant to 28 
U.S.C. 1746. All documents containing 
language other than English shall 
have, attached, a certified English 
translation. 

(c) Opposition. Any opposition to a 
motion shall be filed within 7 days 
after receipt by the opposing party of 
service of the motion. 

(d) Leave to file. Any pleading not au-
thorized or required by this part, shall 
be accompanied by a motion for leave 
to file such pleading. 

(e) Oral argument. Oral argument 
shall not normally be permitted on mo-
tions. 

§ 150.24 Continuances and interlocu-
tory matters. 

Except as otherwise provided in 
§ 150.19(d), the Court, in its discretion, 
may extend any time limits prescribed 
and may dispose of any interlocutory 
or other appropriate matter not spe-
cifically covered by this part, in such 
manner as may appear to be required 
for a full, fair, and expeditious consid-
eration of the case. See § 150.4. 

§ 150.25 Suspension of rules. 
For good cause shown, the Court act-

ing as a whole or in panel may suspend 
the requirements or provisions of any 
of this part in a particular case on peti-
tion of a party or on its own motion 
and may order proceedings in accord-
ance with its direction. 

§ 150.26 Internal rules. 
The Chief Judge of the Court has the 

authority to prescribe internal rules 
for the Court. 
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1 Use ‘‘Army,’’ ‘‘Navy-Marine Corps,’’ ‘‘Air 
Force,’’ or ‘‘Coast Guard,’’ as applicable. 

2 Use ‘‘Army,’’ ‘‘Navy-Marine Corps,’’ ‘‘Air 
Force,’’ or ‘‘Coast Guard,’’ as applicable. 

§ 150.27 Recording, photographing, 
broadcasting, or telecasting of hear-
ings. 

The recording, photographing, broad-
casting, or televising of any session of 
the Court or other activity relating 
thereto is prohibited unless specifically 
authorized by the Court. 

§ 150.28 Amendments. 
Proposed amendments to this part 

may be submitted to the Chief Judge of 
any Court named in § 150.1 or to a 
Judge Advocate General. Before acting 
on any proposed amendments not re-
ceived from the Chief Judges, the 
Judge Advocates General shall refer 
them to the Chief Judges of the Courts 
for comment. The Chief Judges shall 
confer on any proposed changes, and 
shall report to the Judge Advocates 
General as to the suitability of pro-
posed changes and their impact on the 
operation of the Courts and on appel-
late justice. 

APPENDIX A TO PART 150—FORMAT FOR 
DIRECTION FOR REVIEW IN A COURT 
OF CRIMINAL APPEALS 

In the United States llllll 1 Court of 
Criminal Appeals 

United States v. lllllllllllllll

(Fulltyped name, rank, service, & service 
number of accused) 
Direction for Review Case No. llll 

Tried at (location), on (date(s)) before a 
(type in court-martial) appointed by (con-
vening authority) 

To the Honorable, the Judges of the United 
States llllll Court of Criminal Appeals 

1. Pursuant to Article 69 of the Uniform 
Code of Military Justice, 10 U.S.C. § 869 (1994) 
and the Rules of Practice and Procedure for 
Courts of Criminal Appeals, Rule 2(b), the 
record of trial in the above-entitled case is 
forwarded for review. 

2. The accused was found guilty by a (type 
of court-martial) of a violation of Article(s) 
llll of the Uniform Code of Military Jus-
tice, and was sentenced to (include entire ad-
judged sentence) on (insert trial date). The 
convening authority (approved the sentence 
as adjudged) (approved the following findings 
and sentence: llllll). The officer exer-
cising general court-martial jurisdiction 
(where applicable) took the following action: 

llllll. The case was received for review 
pursuant to Article 69 on (date). 

3. In review, pursuant to Uniform Code of 
Military Justice, Article 66, it is requested 
that action be taken with respect to the fol-
lowing issues: 

[set out issues here] 
llllllllllllllllllllllll

The Judge Advocate General 
Received a copy of the foregoing Direction 

for Review this llllll (date). 
llllllllllllllllllllllll

Appellate Government Counsel 

llllllllllllllllllllllll

Address and telephone number 

llllllllllllllllllllllll

Appellate Defense Counsel 

llllllllllllllllllllllll

Address and telephone number 

APPENDIX B TO PART 150—FORMAT FOR 
ASSIGNMENT OF ERRORS AND BRIEF 
ON BEHALF OF ACCUSED (§ 150.15) 

In the United States llllll 2 Court of 
Criminal Appeals 

United States v. lllllllllllllll

(Full typed name, rank, service, & service 
number of accused), Appellant 
Assignment of Errors and Brief on Behalf of 
Accused Case No. llll 

Tried at (location), on (date(s)) before a 
(type of court-martial) appointed by (con-
vening authority) 

To the Honorable, the Judges of the United 
States llllll Court of Criminal Appeals 

Statement of the Case 

[Set forth a concise summary of the chro-
nology of the case, including the general na-
ture of the charges, the pleas of the accused, 
the findings and sentence at trial, the action 
by the convening authority, and any other 
pertinent information regarding the pro-
ceedings.] 

Statement of Facts 

[Set forth those facts necessary to a dis-
position of the assigned errors, including 
specific page references and exhibit numbers. 
Answers may adopt appellant’s or peti-
tioner’s statement of facts if there is no dis-
pute, may state additional facts, or, if there 
is a dispute, may restate the facts as they 
appear from appellee’s or respondent’s view-
point. The repetition of uncontroverted mat-
ters is not desired.] 
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Errors and Argument 

[Set forth each error alleged in upper case 
letters, followed by separate arguments for 
each error. Arguments shall discuss briefly 
the question presented, citing and quoting 
such authorities as are deemed pertinent. 
Each argument shall include a statement of 
the applicable standard of review, and shall 
be followed by a specific prayer for the relief 
requested.] 

Appendix 

[The brief of either party may include an 
appendix containing copies of unpublished 
opinions cited in the brief, and extracts of 
statutes, rules or regulations pertinent to 
the assigned errors.] 
llllllllllllllllllllllll

(Signature of counsel) 
llllllllllllllllllllllll

Name (and rank) of counsel, address and 
telephone number 

Certificate of Filing and Service 

I certify that a copy of the foregoing was 
mailed or delivered to the Court and oppos-
ing counsel on (date). 
llllllllllllllllllllllll

Name (rank) (and signature) 
llllllllllllllllllllllll

Address and telephone number 
llllllllll (Date) 

PART 151—STATUS OF FORCES 
POLICIES AND INFORMATION 

Sec. 
151.1 Reissuance and purpose. 
151.2 Applicability. 
151.3 Policy. 
151.4 Procedures and responsibilities. 
151.5 Reports on the exercise of foreign 

criminal jurisdiction. 
151.6 Resolution of ratification, with res-

ervations, as agreed to by the Senate on 
July 15, 1953. 

151.7 Fair trial guarantees. 

AUTHORITY: 1 U.S.C. 133, 75 Stat. 517. 

SOURCE: 45 FR 20465, Mar. 28, 1980, unless 
otherwise noted. 

§ 151.1 Reissuance and purpose. 
This part is reissued to update estab-

lished DoD policy and procedures on 
trial by foreign courts and treatment 
in foreign prisons of U.S. military per-
sonnel, nationals of the U.S. serving 
with, employed by, or accompaning the 
Armed Forces of the United States, and 
the dependents of both (hereafter re-
ferred to as U.S. personnel); and pro-

vides uniform reporting on the exercise 
of foreign criminal jurisdiction. 

§ 151.2 Applicability. 
The provisions of this part apply to 

the Office of the Secretary of Defense, 
the Military Departments, and the Uni-
fied and Specified Commands. As used 
herein, the term ‘‘Military Services’’ 
refers to the Army, Navy, Air Force, 
and Marine Corps. 

§ 151.3 Policy. 
It is the policy of the Department of 

Defense to protect, to the maximum 
extent possible, the rights of U.S. per-
sonnel who may be subject to criminal 
trial by foreign courts and imprison-
ment in foreign prisons. 

§ 151.4 Procedures and responsibil-
ities. 

(a) Application of Senate resolution on 
status of forces. This directive imple-
ments the Senate Resolution accom-
panying the Senate’s consent to ratifi-
cation of the North Atlantic Treaty 
(NATO) Status of Forces Agreement 
(§ 151.6). Although the Senate Resolu-
tion applies only to countries where 
the NATO Status of Forces Agreement 
is in effect, the same procedures for 
safeguarding the interests of U.S. per-
sonnel subject to foreign jurisdiction 
shall be applied insofar as practicable 
in overseas areas where U.S. forces are 
regularly stationed. 

(b) Orientation of personnel. The Mili-
tary Services shall issue uniform regu-
lations establishing an information and 
education policy on the laws and cus-
toms of the host country for personnel 
assigned to foreign areas. 

(c) Designated commanding officer. 
Formal invocation of the Senate Reso-
lution procedure shall be the responsi-
bility of a single military commander 
in each foreign country where United 
States forces are stationed. Attache 
personnel and other military personnel 
serving under a chief of a diplomatic 
mission shall not be considered U.S. 
forces in this part. 

(1) In the geographical areas for 
which a unified command exists, the 
commander shall designate within each 
country the ‘‘Commanding Officer’’ re-
ferred to in the Senate Resolution 
(§ 151.6). 
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(2) In areas where a unified command 
does not exist, a commanding officer in 
each country shall be nominated by the 
Military Departments. These rec-
ommendations shall be forwarded by 
the Judge Advocate General of the 
Army to the Secretary of Defense, for 
implementation through the Office of 
the Assistant Secretary of Defense 
(International Security Affairs). In 
designating the commanding officer to 
act for all the Military Departments, 
consideration must be given to the 
availability of legal officers and readi-
ness of access to the seat of the foreign 
government. Such an officer may also 
be appointed by the Military Depart-
ments for countries where no U.S. 
forces are regularly stationed. 

(d) Country law studies. (1) For each 
foreign country where U.S. forces are 
subject to the criminal jurisdiction of 
foreign authorities, the designated 
commanding officer for such country 
shall make and maintain a current 
study of the laws and legal procedures 
in effect. Studies of the laws of other 
countries shall be made when directed. 
This study shall be a general examina-
tion of the substantive and procedural 
criminal law of the foreign country, 
and shall contain a comparison thereof 
with the procedural safeguards of a fair 
trial in the State courts of the United 
States. 

(2) Copies of these studies shall be 
forwarded by the designated com-
manding officer to each of the Judge 
Advocates General of the Military 
Services. Principal emphasis is to be 
placed on those safeguards that are of 
such a fundamental nature as to be 
guaranteed by the Constitution of the 
United States in all criminal trials in 
State courts of the United States. See 
§ 151.7 for enumeration of safeguards 
considered important. These country 
law studies shall be subject to a con-
tinuing review. Whenever there is a 
significant change in any country’s 
criminal law, the change shall be for-
warded by the designated commanding 
officer to each of the Military Service’s 
Judge Advocates General. 

(e) Waivers of local jurisdiction—mili-
tary personnel. (1) In cases where it ap-
pears probable that release of jurisdic-
tion over U.S. military personnel will 
not be obtained and the accused may 

not obtain a fair trial, the commander 
exercising general court-martial juris-
diction over the accused shall commu-
nicate directly with the designated 
commanding officer, report the full 
facts of the case, and supply a rec-
ommendation. 

(2) The designated commanding offi-
cer shall determine, in the light of 
legal procedures in effect in that coun-
try, whether there is danger that the 
accused will not receive a fair trial. A 
trial shall not be considered unfair 
merely because it is not identical with 
trials held in the United States. Due 
regard, however, should be given to 
those United States trial rights listed 
in § 151.7 that are relevant to the facts 
and circumstances of the trial in ques-
tion. 

(3) If the designated commanding of-
ficer determines there is risk of an un-
fair trial, the commanding officer shall 
decide, after consultation with the 
chief of the diplomatic mission, wheth-
er to press a request for waiver of juris-
diction through diplomatic channels. If 
the commanding officer so decides, the 
recommendation shall be submitted 
through the unified commander, if any, 
and The Judge Advocate General of the 
accused’s service, to the Office of the 
Secretary of Defense. The objective in 
each case is to see that U.S. military 
personnel obtain a fair trial in the re-
ceiving state under all circumstances. 

(f) Request to foreign authorities not to 
exercise their criminal jurisdiction over ci-
vilians and dependents. The following 
procedures shall be followed when it 
appears that foreign authorities may 
assume criminal jurisdiction over de-
pendents of U.S. military personnel, ci-
vilian personnel, and their dependents: 

(1) When the designated commanding 
officer determines, after a careful con-
sideration of all the circumstances, 
that suitable corrective action can be 
taken under existing administrative 
regulations, the commanding officer 
may request the local foreign authori-
ties to refrain from exercising their 
criminal jurisdiction. 

(2) When it appears possible that re-
lease of jurisdiction will not be ob-
tained and that the accused may not 
obtain a fair trial, the commander ex-
ercising general court-martial jurisdic-
tion over the command in which such 
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personnel are located shall commu-
nicate directly with the designated 
commanding officer, reporting the full 
facts of the case and supplying a rec-
ommendation. 

(3) The designated commanding offi-
cer shall then determine, in the light of 
legal procedures in effect in that coun-
try, whether there is danger that the 
accused will not receive a fair trial. 

(4) If it is determined that there is 
such danger, the designated com-
manding officer shall decide, after con-
sultation with the chief of the diplo-
matic mission, whether a request 
should be submitted through diplo-
matic channels to foreign authorities 
seeking their assurances of a fair trial 
for the accused or, in appropriate cir-
cumstances, that they forego their 
right to exercise jurisdiction over the 
accused. If the designated commanding 
officer so decides, a recommendation 
shall be submitted through the unified 
commander, if any, and The Judge Ad-
vocate General of the Military Service 
concerned, to the Office of the Sec-
retary of Defense. 

(g) Trial observers and trial observer re-
port. (1) The designated commanding 
officer shall submit to the chief of the 
diplomatic mission a list of persons 
qualified to serve as U.S. observers at 
trials before courts of the receiving 
state. Nominees shall be lawyers, and 
shall be selected for maturity of judg-
ment. The list shall include, where pos-
sible, representatives of all Military 
Services whose personnel are stationed 
in that country to enable the chief of 
the diplomatic mission to appoint an 
observer from the same Military Serv-
ice as the accused. The requirement 
that nominees shall be lawyers may be 
waived in cases of minor offenses. Inci-
dents that result in serious personal in-
jury or that would normally result in 
sentences to confinement, whether or 
not suspended, shall not be considered 
minor offenses. 

(2) Trial observers shall attend and 
prepare formal reports in all cases of 
trials of U.S. personnel by foreign 
courts or tribunals, except for minor 
offenses. In cases of minor offenses, the 
observer shall attend the trial at the 
discretion of the designated com-
manding officer, but shall not be re-
quired to make a formal report. These 

reports need not be classified, but shall 
be treated as For Official Use Only doc-
uments. They shall be forwarded intact 
to the designated commanding officer 
through such agencies as the des-
ignated commanding officer may pre-
scribe for transmission to the Judge 
Advocate General of the accused’s serv-
ice, with any comments of the appro-
priate Military Service commander. 
These reports shall be forwarded imme-
diately upon the completion of the 
trial in the lower court, and shall not 
be delayed because of the possibility of 
a new trial, rehearing or appeal, re-
ports of which shall be forwarded in the 
same manner. Copies shall also be for-
warded to the unified commander, if 
any, and to the chief of the diplomatic 
mission. 

(3) The trial observer report shall 
contain a factual description or sum-
mary of the trial proceedings. It should 
enable an informed judgment to be 
made regarding: (i) Whether there was 
any failure to comply with the proce-
dural safeguards secured by a pertinent 
status of forces agreement, and (ii) 
whether the accused received a fair 
trial under all the circumstances. The 
report shall specify the conclusions of 
the trial observer with respect to para-
graph (g)(3)(i) of this section, and shall 
state in detail the basis for the conclu-
sions. Unless the designated com-
manding officer directs otherwise, the 
report shall not contain conclusions 
with respect to paragraph (g)(3)(ii) of 
this section. 

(4) The designated commanding offi-
cer, upon receipt of a trial observer re-
port, shall be responsible for deter-
mining: (i) Whether there was any fail-
ure to comply with the procedural safe-
guards secured by the pertinent status 
of forces agreement, and (ii) whether 
the accused received a fair trial under 
all the circumstances. Due regard 
should be given to those fair trial 
rights listed in § 151.7 that are relevant 
to the particular facts and cir-
cumstances of the trial. However, a 
trial shall not be found unfair merely 
because it is not identical with trials 
held in the United States. If the des-
ignated commanding officer is of the 
opinion that the procedural safeguards 
specified in pertinent agreements were 
denied or that the trial was otherwise 
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unjust, the commanding officer shall 
submit to the Office of the Secretary of 
Defense, through the unified com-
mander and the Judge Advocate Gen-
eral of the Military Service concerned, 
a recommendation as to appropriate 
action to rectify the trial deficiencies 
and otherwise to protect the rights or 
interests of the accused. This shall in-
clude a statement of efforts taken or to 
be taken at the local level to protect 
the right of the accused. An informa-
tion copy of the recommendation of the 
designated commanding officer shall be 
forwarded to the diplomatic or con-
sular mission in the country con-
cerned. 

(h) Counsel fees and related assistance. 
When the Secretary of the Military De-
partment concerned or designee con-
siders such action to be in the best in-
terests of the United States, represen-
tation by civilian counsel and other as-
sistance described under 10 U.S.C. 1037 
may be furnished at Government ex-
pense to U.S. personnel tried in foreign 
countries. 

(i) Treatment of U.S. personnel confined 
in foreign penal institutions. (1) Insofar 
as practicable and subject to the laws 
and regulations of the country con-
cerned and the provisions of any agree-
ment therewith, the Department of De-
fense seeks to ensure that U.S. mili-
tary personnel: (i) When in the custody 
of foreign authorities are fairly treated 
at all times and (ii) when confined (pre-
trial and post-trial) in foreign penal in-
stitutions are accorded the treatment 
and are entitled to all the rights, privi-
leges, and protections of personnel con-
fined in U.S. military facilities. Such 
rights, privileges, and protections are 
enunciated in present Military Service 
directives and regulations, and include, 
but are not limited to, legal assistance, 
visitation, medical attention, food, 
bedding, clothing, and other health and 
comfort supplies. 

(2) In consonance with this policy, 
U.S. military personnel confined in for-
eign penal institutions shall be visited 
at least every 30 days, at which time 
the conditions of confinement and 
other matters relating to their health 
and welfare shall be observed. The 
Military Services shall maintain, on a 
current basis, records of these visits as 
reports by their respective commands. 

Records of each visit should contain 
the following information: 

(i) Names of personnel conducting 
visit and date of visit. 

(ii) Name of each prisoner visited, se-
rial number, and sentence. 

(iii) Name and location of prison. 
(iv) Treatment of the individual pris-

oner by prison warden and other per-
sonnel (include a short description of 
the rehabilitation program, if any, as 
applied to the prisoner). 

(v) Conditions existing in the prison, 
such as light, heat, sanitation, food, 
recreation, and religious activities. 

(vi) Change in status of prisoner, con-
ditions of confinement or transfer to 
another institution. 

(vii) Condition of prisoner, physical 
and mental. 

(viii) Assistance given to prisoner, 
such as legal, medical, food, bedding, 
clothing, and health and comfort sup-
plies. 

(ix) Action taken to have any defi-
ciencies corrected, either by the local 
commander or through diplomatic or 
consular mission. 

(x) Designation of command respon-
sible for prisoner’s welfare and report-
ing of visits. 

(xi) Information as to discharge of a 
prisoner from the Military Service or 
termination of confinement. 

(3) When it is impracticable for the 
individual’s commanding officer or rep-
resentative to make visits, the des-
ignated commanding officer should be 
requested to arrange that another unit 
be responsible for such visits or to re-
quest that the appropriate diplomatic 
or consular mission assume responsi-
bility therefor. When necessary, a med-
ical officer should participate in the 
visits and record the results of medical 
examinations. If reasonable requests 
for permission to visit U.S. military 
personnel are arbitrarily denied, or it 
is ascertained that the individual is 
being mistreated or that the conditions 
of custody or confinement are sub-
standard, the case should be referred to 
the diplomatic or consular mission 
concerned for appropriate action. 

(4) To the extent possible, military 
commanders should seek to conclude 
local arrangements whereby U.S. mili-
tary authorities may be permitted to 
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1 Copies may be obtained, if needed, from 
the U.S. Naval Publications and Forms Cen-
ter, 5801 Tabor Avenue, Philadelphia, PA 
19120, Attention: Code 301. 

accord U.S. military personnel con-
fined in foreign institutions the treat-
ment, rights, privileges, and protection 
similar to those accorded such per-
sonnel confined in U.S. military facili-
ties. The details of such arrangements 
should be submitted to the Judge Ad-
vocates General of the Military Serv-
ices. 

(5) The military commanders shall 
make appropriate arrangements with 
foreign authorities whereby custody of 
individuals who are members of the 
Armed Forces of the United States 
shall, when they are released from con-
finement by foreign authorities, be 
turned over to U.S. military authori-
ties. In appropriate cases, diplomatic 
or consular officers should be requested 
to keep the military authorities ad-
vised as to the anticipated date of the 
release of such persons by the foreign 
authorities. 

(6) In cooperation with the appro-
priate diplomatic or consular mission, 
military commanders shall, insofar as 
possible, ensure that dependents of 
U.S. military personnel, nationals of 
the United States serving with, em-
ployed by or accompanying the armed 
forces, and dependents of such nation-
als when in the custody of foreign au-
thorities, or when confined (pretrial 
and post-trial) in foreign penal institu-
tions receive the same treatment, 
rights, and support as would be ex-
tended to U.S. military personnel in 
comparable situations pursuant to the 
provisions of § 151.4(i). 

(j) Discharge. U.S. military personnel 
confined in foreign prisons shall not be 
discharged from military service until 
the completion of the term of impris-
onment and the return of the accused 
to the United States, except that in un-
usual cases such discharges may be ac-
complished upon prior authorization of 
the Secretary of the Military Depart-
ment concerned. 

(k) Information policy. It is the basic 
policy of the Department of Defense 
that the general public and the Con-
gress must be provided promptly with 
the maximum information concerning 
status of forces matters that are con-
sistent with the national interest. In-
formation shall be coordinated and fur-
nished to the public and the Congress 
in accordance with established proce-

dures, including DoD Directive 5122.5, 1 
‘‘Assistant Secretary of Defense (Pub-
lic Affairs),’’ July 10, 1961, and parts 286 
and 286a of this title. 

§ 151.5 Reports on the exercise of for-
eign criminal jurisdiction. 

The following reporting system, 
which has been implemented by the 
Military Departments, shall be contin-
ued after revision in accordance with 
the provisions herein. The Department 
of the Army is designated as executive 
agent within the Department of De-
fense for maintaining and collating in-
formation received on the basis of the 
reports submitted. 

(a) Annual reports. Annual reports, 
based on information furnished by the 
Military Departments covering the pe-
riod December 1 through November 30 
shall be prepared by the Department of 
the Army and submitted within such 
time as may be required but not later 
than 120 days after the close of the re-
porting period. The reports shall be 
submitted in one reproducible copy to 
the Office of the General Counsel, DoD, 
in accordance with departmental im-
plementation of this part. The report-
ing content of this requirement shall 
be as follows: 

(1) A statistical summary (DD Form 
838) by country and type of offense of 
all cases involving U.S. personnel. 

(2) A report signed by the appropriate 
Military Service commander in each 
country for which DD Form 838 is pre-
pared, concerning the commander’s 
personal evaluation of the impact, if 
any, the local jurisdictional arrange-
ments have had upon accomplishment 
of the mission and upon the discipline 
and morale of the forces, together with 
specific facts or other information, 
where appropriate, substantiating the 
commanders’ opinion. 

(3) A report of the results of visits 
made and particular actions taken by 
appropriate military commanders 
under § 151.4(i). 

(4) A report of the implementation of 
10 U.S.C. 1037 showing by country and 
Military Service: 
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(i) The total number of cases in 
which funds were expended and 

(ii) Total expenditures in each of the 
following categories: 

(A) Payment of counsel fees, 
(B) Provision of bail, 
(C) Court costs and other expenses. 
(b) Quarterly reports. (1) Quarterly re-

ports for the periods ending November 
30, February 28, May 31, and August 31, 
consisting of lists of U.S. personnel im-
prisoned and released, shall be sub-
mitted, in accordance with depart-
mental implementation of this part to 
the Department of the Army and by 
the Department of the Army, as execu-
tive agent, to the Director, Washington 
Headquarters Services, in four copies, 
on or before the 15th day following the 
report quarter as follows: 

(i) An alphabetical list of U.S. per-
sonnel who were imprisoned during the 
reporting period under sentence of con-
finement imposed by a foreign country, 
indicating the individual’s home ad-
dress, grade, and serial number (where 
applicable), offense of which found 
guilty, date and place of confinement, 
length of sentence to confinement im-
posed, and estimated date of release 
from confinement. 

(ii) A similar list of the names of 
prisoners released during the reporting 
period. 

(2) An information copy of these lists 
shall be furnished by the appropriate 
Military Service commander to the 
diplomatic or consular mission in the 
country concerned. 

(c) Other reports. (1) Each Military 
Department shall maintain, on a cur-
rent basis, and submit monthly to the 
Director, Washington Headquarters 
Service, in four copies, a list of the 
most important cases pending, with a 
brief summary of the salient facts in 
each case. Selection of the cases to be 
included shall be left to the judgment 
of the appropriate officials of each 
Military Department. Instances of defi-
ciency in the treatment or conditions 
of confinement in foreign penal institu-
tions or arbitrary denial of permission 
to visit such personnel shall be consid-
ered important cases. Lists covering 
the previous month shall be submitted 
on the 6th day of the month following. 

(2) Important new cases or important 
developments in pending cases shall be 

reported informally and immediately 
to the Office of the General Counsel, 
DoD. 

§ 151.6 Resolution of ratification, with 
reservations, as agreed to by the 
Senate on July 15, 1953. 

Resolved (two-thirds of the Senators 
present concurring therein), That the 
Senate advise and consent to the ratifi-
cation of Executive T, Eighty-second 
Congress, second session, an agreement 
between the parties to the North At-
lantic Treaty Regarding the Status of 
their Forces, signed at London on June 
19, 1951. It is the understanding of the 
Senate, which understanding inheres in 
its advise and consent to the ratifica-
tion of the Agreement, that nothing in 
the Agreement diminishes, abridges, or 
alters the right of the United States of 
America to safeguard its own security 
by excluding or removing persons 
whose presence in the United States is 
deemed prejudicial to its safety or se-
curity, and that no person whose pres-
ence in the United States is deemed 
prejudicial to its safety or security 
shall be permitted to enter or remain 
in the United States. In giving its ad-
vise and consent to ratification, it is 
the sense of the Senate that: 

(a) The criminal jurisdiction provi-
sions of Article VII do not constitute a 
precedent for future agreements; 

(b) Where a person subject to the 
military jurisdiction of the United 
States is to be tried by the authorities 
of a receiving state, under the treaty 
the Commanding Officer of the armed 
forces of the United States in such 
state shall examine the laws of such 
state with particular reference to the 
procedural safeguards contained in the 
Constitution of the United States; 

(c) If, in the opinion of such Com-
manding Officer, under all the cir-
cumstances of the case, there is danger 
that the accused will not be protected 
becase of the absence or denial of con-
stitutional rights the accused would 
enjoy in the United States, the Com-
manding Officer shall request the au-
thorities of the receiving State to 
waive jurisdiction in accordance with 
the provisions of paragraph 3(c) of Arti-
cle VII (which requires the receiving 
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State to give ‘‘sympathetic consider-
ation’’ to such request) and if such au-
thorities refuse to waive jurisdiction, 
the commanding officer shall request 
the Department of State to press such 
request through diplomatic channels 
and notification shall be given by the 
Executive Branch to the Armed Serv-
ices Committees of the Senate and 
House of Representatives; 

(d) A representative of the United 
States to be appointed by the Chief of 
Diplomatic Mission with the advice of 
the senior U.S. military representative 
in the receiving State will attend the 
trial of any such person by the authori-
ties of a receiving State under the 
agreement, and any failure to comply 
with the provisions of paragraph 9 of 
Article VII of the Agreement shall be 
reported to the commanding officer of 
the Armed Forces of the United States 
in such State who shall then request 
the Department of State to take appro-
priate action to protect the rights of 
the accused, and notification shall be 
given by the Executive Branch to the 
Armed Services Committees of the 
Senate and House of Representatives. 

§ 151.7 Fair trial guarantees. 
The following is a listing of ‘‘fair 

trial’’ safeguards or guarantees that 
are considered to be applicable to U.S. 
State court criminal proceedings, by 
virtue of the 14th Amendment as inter-
preted by the Supreme Court of the 
United States. The list is intended as a 
guide for the preparation of country 
law studies prescribed by § 151.4 and for 
the determinations made by the des-
ignated commanding officer under 
§ 151.4(e) through § 151.4(g). Designated 
commanding officers should also con-
sider other factors that could result in 
a violation of due process of law in 
State court proceedings in the United 
States. 

(a) Criminal statute alleged to be 
violated must set forth specific and 
definite standards of guilt. 

(b) Accused shall not be prosecuted 
under an ex post facto law. 

(c) Accused shall not be punished by 
bills of attainder. 

(d) Accused must be informed of the 
nature and cause of the accusation and 
have a reasonable time to prepare a de-
fense. 

(e) Accused is entitled to have the as-
sistance of defense counsel. 

(f) Accused is entitled to be present 
at the trial. 

(g) Accused is entitled to be con-
fronted with hostile witnesses. 

(h) Accused is entitled to have com-
pulsory process for obtaining favorable 
witnesses. 

(i) Use of evidence against the ac-
cused obtained through unreasonable 
search or seizure or other illegal means 
is prohibited. 

(j) Burden of proof is on the Govern-
ment in all criminal trials. 

(k) Accused is entitled to be tried by 
an impartial court. 

(l) Accused may not be compelled to 
be a witness against him or herself; and 
shall be protected from the use of a 
confession obtained by torture, 
threats, violence, or the exertion of 
any improper influence. 

(m) Accused shall not be subjected to 
cruel and unusual punishment. 

(n) Accused is entitled to be tried 
without unreasonable (prejudicial) 
delay. 

(o) Accused is entitled to a com-
petent interpreter when the accused 
does not understand the language in 
which the trial is conducted and does 
not have counsel proficient in the lan-
guage both of the court and of the ac-
cused. 

(p) Accused is entitled to a public 
trial. 

(q) Accused may not be subjected to 
consecutive trials for the same offense 
that are so vexatious as to indicate 
fundamental unfairness. 

PART 152—REVIEW OF THE 
MANUAL FOR COURTS-MARTIAL 

Sec. 
152.1 Purpose. 
152.2 Applicability. 
152.3 Policy. 
152.4 Responsibilities. 
152.5 Implementation. 
APPENDIX A TO PART 152—GUIDANCE TO THE 

JOINT SERVICE COMMITTEE (JSC) 

AUTHORITY: E.O. 12473; 10 U.S.C. 47. 

SOURCE: 68 FR 36916, June 20, 2003, unless 
otherwise noted. 

§ 152.1 Purpose. 
This part: 
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1 Available at http://www.whitehouse.gov/ 
omb/circulars/index.html. 

(a) Implements the requirement es-
tablished by the President in Executive 
Order 12473 that the Manual for Courts- 
Martial (MCM), United States, 1984, 
and subsequent editions, be reviewed 
annually. 

(b) Formalizes the Joint Service 
Committee (JSC) and defines the roles, 
responsibilities, and procedures of the 
JSC in reviewing and proposing 
changes to the MCM and proposing leg-
islation to amend the Uniform Code of 
Military Justice (UCMJ) (10 U.S.C., 
Chapter 47). 

(c) Provides for the designation of a 
Secretary of a Military Department to 
serve as the Executive Agent for the 
JSC. 

§ 152.2 Applicability. 
This part applies to the Office of the 

Secretary of Defense, the Military De-
partments (including the Coast Guard 
by agreement with the Department of 
Homeland Security when it is not oper-
ating as a Service of the Department of 
the Navy), the Chairman of the Joint 
Chiefs of Staff, the Combatant Com-
mands, the Inspector General of the 
Department of Defense, the Defense 
Agencies, the DoD Field Activities, and 
all other organizational entities in the 
Department of Defense (hereafter col-
lectively referred to as ‘‘the DoD Com-
ponents’’). 

§ 152.3 Policy. 
To assist the President in fulfilling 

his responsibilities under the UCMJ, 
and to satisfy the requirements of Ex-
ecutive Order 12473, the Department of 
Defense shall review the Manual for 
Courts-Martial annually, and, as appro-
priate, propose legislation amending 
the UCMJ to ensure that the MCM and 
the UCMJ fulfill their fundamental 
purpose as a comprehensive body of 
military criminal law and procedure. 
The role of the JSC furthers these re-
sponsibilities. Under the direction of 
the General Counsel of the Department 
of Defense, the JSC is responsible for 
reviewing the MCM and proposing 
amendments to it and, as necessary, to 
the UCMJ. 

§ 152.4 Responsibilities. 
(a) The General Counsel to the De-

partment of Defense shall: 

(1) Administer this part, to include 
coordination on and approval of legis-
lative proposals to amend the UCMJ, 
approval of the annual review of the 
MEM, and coordination of any pro-
posed changes to the MCM under OMB 
Circular A–19. 1 

(2) Designate the Secretary of a Mili-
tary Department to serve as the joint 
Service provider for the JSC. The joint 
Service provider shall act on behalf of 
the JSC for maintaining the JSC’s files 
and historical records, and for publica-
tion of the updated editions of the 
MCM to be distributed throughout the 
Department of Defense, as appropriate. 

(3) Invite the Secretary of Homeland 
Security to appoint representatives to 
the JSC. 

(4) Invite the Chief Judge of the 
United States Court of Appeals for the 
Armed Forces to provide a staff mem-
ber to serve as an advisor to the JSC. 

(5) Invite the Chairman of the Joint 
Chiefs of Staff to provide a staff mem-
ber from the Chairman’s Office of 
Legal Counsel to serve as an advisor to 
the JSC. 

(6) Ensure that the Associate Deputy 
General Counsel (Military Justice and 
Personnel Policy), Office of the Gen-
eral Counsel, Department of Defense, 
shall serve as the General Counsel’s 
representative to the JSC in a non-vot-
ing capacity. In addition, the United 
States Court of Appeals for the Armed 
Forces (USCAAF) and the Legal Coun-
sel to the Chairman of the Joint Chiefs 
of Staff shall be invited to provide a 
staff member to serve as an advisor to 
the JSC in a non-voting capacity. 

(b) The Secretaries of the Military 
Departments shall ensure that the 
Judge Advocates General of the Mili-
tary Departments and the Staff Judge 
Advocate to the Commandant of the 
Marine Corps appoint representatives 
to the JSC. 

(c) The JSC shall further the DoD 
policy established in section 3 of this 
part and perform additional studies or 
other duties related to the administra-
tion of military justice, as the General 
Counsel of the Department of Defense 
may direct. (See DoD Directive 5105.18, 
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tives. 

‘‘DoD Committee Management Pro-
gram’’. 2) The membership of the JSC 
shall consist of one representative of 
each of the following, who shall com-
prise the JSC Voting Group: 

(1) The Judge Advocate General of 
the Army. 

(2) The Judge Advocate General of 
the Navy. 

(3) The Judge Advocate General of 
the Air Force. 

(4) The Staff Judge Advocate to the 
Commandant of the Marine Corps; and 

(5) By agreement with the Depart-
ment of Homeland Security, the Chief 
Counsel, United States Coast Guard. 

(d) The JSC Working Group (WG) 
shall assist the JSC Voting Group in 
fulfilling its responsibilities under this 
part. The WG consists of non-voting 
representatives from each of the Serv-
ices and may include the representa-
tives from the USCAAF, and the Office 
of the Legal Counsel to the Chairman 
of the Joint Chiefs of Staff. 

(e) The JSC chairmanship rotates bi-
ennially among the Services in the fol-
lowing order: The Army, the Air Force, 
the Marine Corps, the Navy, and the 
Coast Guard. Due to its size and man-
ning constraints, a Coast Guard’s re-
quest not to be considered for JSC 
chairmanship shall be honored. The 
Military Service of the JSC Chairman 
shall provide an Executive Secretary 
for the JSC. 

§ 152.5 Implementation. 

The foregoing policies and procedures 
providing guidelines for implementa-
tion of this part, as well as those con-
tained in the appendix, are intended ex-
clusively for the guidance of military 
personnel and civilian employees of the 
Department of Defense, and the United 
States Coast Guard by agreement of 
the Department of Homeland Security. 
These guidelines are intended to im-
prove the internal management of the 
Federal Government and are not in-
tended to create any right, privilege, or 
benefit, substantive of procedural, to 
any person or enforceable at law by 
any party against the United States, 
its agencies, its officers, or any person. 

APPENDIX A TO PART 152—GUIDANCE TO 
THE JOINT SERVICE COMMITTEE (JSCA) 

(a) Review the Manual for Courts-Martial. (1) 
The Joint Service Committee (JSC) shall 
conduct an annual review of the Manual for 
Courts-Martial (MCM), in light of judicial 
and legislative developments in military and 
civilian practice, to ensure: 

(i) The MCM implements the Uniform Code 
of Military Justice (UCMJ) and reflects cur-
rent military practice and judicial prece-
dent. 

(ii) The rules and procedures of the MCM 
are uniform insofar as practicable. 

(iii) The MCM applies, to the extent prac-
ticable, the principles of law and the rules of 
evidence generally recognized in the trial of 
criminal cases in United States district 
courts, but which are not contrary to or in-
consistent with the UCMJ. 

(iv) The MCM is workable throughout the 
worldwide jurisdiction of the UCMJ; and, 

(v) The MCM is workable across the spec-
trum of circumstances in which courts-mar-
tial are conducted, including combat condi-
tions. 

(2) During this review, any JSC voting 
member may propose for the Voting Group’s 
consideration an amendment to the MCM. 
Proposed amendments to the MCM shall or-
dinarily be referred to the JSC Working 
Group (WG) for study. The WG assists the 
JSC in staffing various proposals, conducting 
studies of proposals and other military jus-
tice related topics at the JSC’s direction, 
and making reports to the JSC. Any pro-
posed amendment to the MCM, if approved 
by a majority of the JSC voting members, 
becomes a part of the annual review. 

(3) The JSC shall prepare a draft of the an-
nual review of the MCM and forward it to the 
General Counsel of the Department of De-
fense, on or about December 31st. The Gen-
eral Counsel of the Department of Defense 
may submit the draft of the annual review to 
the Code Committee established by Article 
146 of the UCMJ, with an invitation to sub-
mit comments. 

(4) The draft of the annual review shall set 
forth any specific recommendations for 
changes to the MCM, including, if not ade-
quately addressed in the accompanying dis-
cussion or analysis, a concise statement of 
the basis and purpose of any proposed 
change. If no changes are recommended, the 
draft review shall so state. If the JSC rec-
ommends changes to the MCM, the draft re-
view shall so state. If the JSC recommends 
changes to the MCM, the public notice proce-
dures of paragraph (d)(3) of this appendix are 
applicable. 

(b) Changes to the Manual for Courts-Mar-
tial. (1) By January 1st of each year, the JSC 
voting members shall ensure that a solicita-
tion for proposed changes to the MCM is sent 
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to appropriate agencies within their respec-
tive Services that includes, but is not lim-
ited to, the judiciary, the trial counsel and 
defense counsel organizations, and the judge 
advocate general schools. 

(2) The FEDERAL REGISTER announcement 
of each year’s annual review of proposed 
changes to the MCM shall also invite mem-
bers of the public to submit any new pro-
posals for JSC consideration during subse-
quent JSC annual reviews. 

(3) When the JSC receives proposed 
changes to the MCM either by solicitation or 
FEDERAL REGISTER notice, the JSC shall de-
termine whether the proposal should be con-
sidered under paragraph (a)(2) of this appen-
dix by determining if one or more of the JSC 
voting member(s) intends to sponsor the pro-
posed change. The JSC shall determine when 
such sponsored proposals should be consid-
ered under the annual review process, taking 
into account any other proposals under con-
sideration and any other reviews or studies 
directed by the General Counsel of the De-
partment of Defense. 

(4) Changes to the MCM shall be proposed 
as part of the annual review conducted under 
paragraph (a) of this appendix. When earlier 
implementation is required, the JSC may 
send proposed changes to the General Coun-
sel of the Department of Defense, for coordi-
nation under DoD Directive 5500.1. 3 

(c) Proposals to Amend the Uniform Code of 
Military Justice. The JSC may determine that 
the efficient administration of military jus-
tice within the Armed Services requires 
amendments to the UCMJ, or that a desired 
amendment to the MCM makes necessary an 
amendment to the UCMJ. In such cases, the 
JSC shall forward to the General Counsel of 
the Department of Defense, a legislative pro-
posal to change the UCMJ. The General 
Counsel of the Department of Defense may 
direct that the JSC forward any such legisla-
tive proposal to the Code Committee for its 
consideration under Article 146, UCMJ. 

(d) Public Notice and Meeting. (1) Proposals 
to amend the UCMJ are not governed by the 
procedures set out in this paragraph. (See 
DoD Directive 5105. 18. This paragraph ap-
plies only to the JSC recommendations to 
amend the MCM.) 

(2) It is DoD policy to encourage public 
participation in the JSC’s review of the 
MCM. Notice that the Department of De-
fense, through the JSC, intends to propose 
changes to the MCM normally shall be pub-
lished in the FEDERAL REGISTER before sub-
mission of such changes to the President. 
This notice is not required when the Sec-
retary of Defense in his sole and 
unreviewable discretion proposes that the 
President issue the change without such no-

tice on the basis that public notice proce-
dures, as set forth in this part, are unneces-
sary or contrary to the sound administration 
of military justice, or a MCM change cor-
responding to legislation is expeditiously re-
quired to keep the MCM current and con-
sistent with changes in applicable law. 

(3) The Office of General Counsel of the De-
partment of Defense shall facilitate pub-
lishing the FEDERAL REGISTER notice re-
quired under this paragraph. 

(4) The notice under this paragraph shall 
consist of the publication of the full text of 
the proposed changes, including discussion 
and analysis, unless the General Counsel of 
the Department of Defense determines that 
such publication in full would unduly burden 
the FEDERAL REGISTER, the time and place 
where a copy of the proposed change may be 
examined, and the procedure for obtaining 
access to or a copy of the proposed change. 

(5) A period of not fewer than 60 days after 
publication of notice normally shall be al-
lowed for public comment, but a shorter pe-
riod may be authorized when the General 
Counsel of the Department of Defense deter-
mines that a 60-day period is unnecessary or 
is contrary to the sound administration of 
military justice. The FEDERAL REGISTER no-
tice shall normally indicate that public com-
ments shall be submitted to the Executive 
Secretary of the JSC. 

(6) The JSC shall provide notice in the 
FEDERAL REGISTER and hold a public meeting 
during the public comments period, where 
interested persons shall be given a reason-
able opportunity to submit views on any of 
the proposed changes contained in the an-
nual review. Public proposals and comments 
to the JSC should include a reference to the 
specific provision to be changed, a rational 
for the proposed change, and specific and de-
tailed proposed language to replace the cur-
rent language. Incomplete submissions 
might be insufficient to receive the consider-
ation desired. The JSC shall seek to consider 
all views presented at the public meeting as 
well as any written comments submitted 
during the 60-day period when determining 
the final form of any proposed amendments 
to the MCM. 

(E) Internal Rules and Record-Keeping. (1) In 
furthering DoD policy, studying issues, or 
performing other duties relating to the ad-
ministration of military justice, the JSC 
may establish internal rules governing its 
operation. 

(2) The JSC shall create a file system and 
maintain appropriate JSC records. 
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PART 153—CRIMINAL JURISDIC-
TION OVER CIVILIANS EMPLOYED 
BY OR ACCOMPANYING THE 
ARMED FORCES OUTSIDE THE 
UNITED STATES, CERTAIN SERVICE 
MEMBERS, AND FORMER SERVICE 
MEMBERS 

Sec. 
153.1 Purpose. 
153.2 Applicability and scope. 
153.3 Definitions. 
153.4 Responsibilities. 
153.5 Procedures. 

APPENDIX A TO PART 153—GUIDELINES 
APPENDIX B TO PART 153—ACKNOWLEDGEMENT 

OF LIMITED LEGAL REPRESENTATION (SAM-
PLE) 

AUTHORITY: 10 U.S.C. 301. 

SOURCE: 71 FR 8947, Feb. 22, 2006, unless 
otherwise noted. 

§ 153.1 Purpose. 
This part: 
(a) Implements policies and proce-

dures, and assigns responsibilities 
under the Military Extraterritorial Ju-
risdiction Act of 2000, as amended by 
section 1088 of the ‘‘Ronald W. Reagan 
National Defense Authorization Act for 
Fiscal Year 2005,’’ October 28, 2004 
(hereinafter referred to as ‘‘the Act’’) 
for exercising extraterritorial criminal 
jurisdiction over certain military per-
sonnel, former service members of the 
United States Armed Forces, and over 
civilians employed by or accompanying 
the Armed Forces outside the United 
States (U.S.). 

(b) Implements section 3266 of the 
Act. 

§ 153.2 Applicability and scope. 
(a) This part applies to the Office of 

the Secretary of Defense, the Military 
Departments (including the Coast 
Guard by agreement with the Depart-
ment of Homeland Security when it is 
not operating as a Service of the De-
partment of the Navy), the Chairman 
of the Joint Chiefs of Staff, the Com-
batant Commands, the Inspector Gen-
eral of the Department of Defense, the 
Defense Agencies, the DoD Field Ac-
tivities, and all other organizational 
entities within the Department of De-
fense (hereafter referred to collectively 
as ‘‘the DoD Components’’). The term 

‘‘Military Services,’’ as used herein, re-
fers to the Army, the Navy, the Air 
Force, and the Marine Corps. 

(b) Coast Guard. The Coast Guard or-
dinarily operates as a separate branch 
of the Armed Forces in the Department 
of Homeland Security (DHS). However, 
upon Presidential Directive, the Coast 
Guard operates as a Service within the 
Department of the Navy and becomes 
part of the Department of Defense. By 
agreement with the Secretary of the 
Department of Homeland Security, 
when the Coast Guard is operating as a 
separate Service within the DHS, this 
part shall apply to the Coast Guard to 
the extent permitted by the Act. 
Whether a provision of this Instruction 
applies to a Coast Guard case is deter-
mined by whether the Coast Guard is 
operating as a Service in the DHS or as 
a Service within the Department of the 
Navy. 

(c) While some Federal criminal stat-
utes are expressly or implicitly 
extraterritorial, many acts described 
therein are criminal only if they are 
committed within ‘‘the special mari-
time and territorial jurisdiction of the 
United States’’ or if they affect inter-
state or foreign commerce. Therefore, 
in most instances, Federal criminal ju-
risdiction ends at the nation’s borders. 
State criminal jurisdiction, likewise, 
normally ends at the boundaries of 
each State. Because of these limita-
tions, acts committed by military per-
sonnel, former service members, and 
civilians employed by or accompanying 
the Armed Forces in foreign countries, 
which would be crimes if committed in 
the U.S., often do not violate either 
Federal or State criminal law. Simi-
larly, civilians are generally not sub-
ject to prosecution under the Uniform 
Code of Military Justice (UCMJ), un-
less Congress had declared a ‘‘time of 
war’’ when the acts were committed. 
As a result, these acts are crimes, and 
therefore criminally punishable, only 
under the law of the foreign country in 
which they occurred. See section 2 of 
Report Accompanying the Act (Report 
to Accompany H.R. 3380, House of Rep-
resentatives Report 106–778, July 20, 
2000 hereafter referred to as ‘‘the Re-
port Accompanying the Act’’). While 
the U.S. could impose administrative 
discipline for such actions, the Act and 
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this part are intended to address the 
jurisdictional gap with respect to 
criminal sanctions. 

(d) Nothing in this part may be con-
strued to deprive a court-martial, mili-
tary commission, provost court, or 
other military tribunal of concurrent 
jurisdiction with respect to offenders 
or offenses that by statute or the law 
of war may be tried by court-martial, 
military commission, provost court, or 
other military tribunal (Section 3261(c) 
of title 18). In some cases, conduct that 
violates section 3261(a) of the Act may 
also violate the UCMJ, or the law of 
war generally. Therefore, for military 
personnel, military authorities would 
have concurrent jurisdiction with a 
U.S. District Court to try the offense. 
The Act was not intended to divest the 
military of jurisdiction and recognizes 
the predominant interest of the mili-
tary in disciplining its service mem-
bers, while still allowing for the pros-
ecution of members of the Armed 
Forces with non-military co-defend-
ants in a U.S. District Court under sec-
tion 3261(d) of the Act. 

(e) This part, including its enclo-
sures, is intended exclusively for the 
guidance of military personnel and ci-
vilian employees of the Department of 
Defense, and of the United States Coast 
Guard by agreement with the Depart-
ment of Homeland Security. Nothing 
contained herein creates or extends 
any right, privilege, or benefit to any 
person or entity. See United States v. 
Caceres, 440 U.S. 741 (1979). 

§ 153.3 Definitions. 

Accompanying the Armed Forces Out-
side the United States. As defined in sec-
tion 3267 of the Act, the dependent of: 

(1) A member of the Armed Forces; or 
(2) A civilian employee of the Depart-

ment of Defense (including a non-ap-
propriated fund instrumentality of the 
Department); or 

(3) A DoD contractor (including a 
subcontractor at any tier); or 

(4) An employee of a DoD contractor 
(including a subcontractor at any tier); 
and 

(5) Residing with such member, civil-
ian employee, contractor, or con-
tractor employee outside the United 
States; and 

(6) Not a national of or ordinarily 
resident in the host nation. 

Active Duty. Full-time duty in the ac-
tive military service of the United 
States. It includes full-time training 
duty, annual training duty, and attend-
ance, while in the active military serv-
ice, at a school designated as a service 
school by law or by the Secretary of 
the Military Department concerned. 
See section 101(d)(1) of title 10, United 
States Code. 

Armed Forces. The Army, the Navy, 
the Air Force, the Marine Corps, and 
the Coast Guard. See section 101(a)(4) 
of title 10, United States Code. 

Arrest. To be taken into physical cus-
tody by law enforcement officials. 

Charged. As used in the Act and this 
part, this term is defined as an indict-
ment or the filing of information 
against a person under the Federal 
Rules of Criminal Procedure. See the 
analysis to Section 3264 of the Report 
Accompanying the Act. 

Civilian Component. A person or per-
sons employed by the Armed Forces 
outside the United States, as defined in 
this section and section 3267(a)(1), as 
amended, of the Act. A term used in 
Status of Forces Agreements. 

Dependent. A person for whom a 
member of the Armed Forces, civilian 
employee, contractor (or subcontractor 
at any tier) has legal responsibility 
while that person is residing outside 
the United States with or accom-
panying that member of the Armed 
Forces, civilian employee, contractor 
(or subcontractor at any tier), and 
while that responsible person is so as-
signed, employed or obligated to per-
form a contractual obligation to the 
Department of Defense. For purposes of 
this part, a person’s ‘‘command spon-
sorship’’ status while outside the 
United States is not to be considered in 
determining whether the person is a 
dependent within the meaning of this 
part, except that there shall be a rebut-
table presumption that a command- 
sponsored individual is a dependent. 

Designated Commanding Officer (DCO). 
A single military commander in each 
foreign country where U.S. Forces are 
stationed and as contemplated by DoD 
Directive 5525.1, Status of Forces Pol-
icy and Information. 
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Detention. To be taken into custody 
by law enforcement officials and placed 
under physical restraint. 

District. A District Court of the 
United States. 

Employed by the Armed Forces Outside 
the United States. Any person employed 
as: 

(1) A civilian employee of the Depart-
ment of Defense (including a non-ap-
propriated fund instrumentality of the 
Department); or 

(2) A civilian employee of any other 
Federal agency, or any provisional au-
thority, to the extent such employ-
ment relates to supporting the mission 
of the Department of Defense overseas; 
or 

(3) A contractor (including a subcon-
tractor at any tier) of the Department 
of Defense (including a non-appro-
priated fund instrumentality of the De-
partment of Defense); or 

(4) A contractor (including a subcon-
tractor at any tier) of any other Fed-
eral agency, or any provisional author-
ity, to the extent such employment re-
lates to supporting the mission of the 
Department of Defense overseas; or 

(5) An employee of a contractor (in-
cluding a subcontractor at any tier) of 
the Department of Defense (including a 
non-appropriated fund instrumentality 
of the Department of Defense); or 

(6) An employee of a contractor (in-
cluding a subcontractor at any tier) of 
any other Federal agency, or any pro-
visional authority, to the extent such 
employment relates to supporting the 
mission of the Department of Defense 
overseas; and, when the person: 

(i) Is present or resides outside the 
United States in connection with such 
employment; and 

(ii) Is not a national of or ordinarily 
resident in the host nation. 

Federal Magistrate Judge. As used in 
the Act and this part, this term in-
cludes both Judges of the United 
States and U.S. Magistrate Judges, ti-
tles that, in general, should be given 
their respective meanings found in the 
Federal Rules of Criminal Procedure. 
(See footnote 32 of the Report Accom-
panying the Act) The term does not in-
clude Military Magistrates or Military 
Judges, as prescribed by the UCMJ, or 
regulations of the Military Depart-
ments or the Department of Defense. 

Felony Offense. Conduct that is an of-
fense punishable by imprisonment for 
more than one year if the conduct had 
been engaged in the special maritime 
and territorial jurisdiction of the 
United States. See sections 3261 of the 
Act and 18 U.S.C. 7. Although the Act, 
uses the conditional phrase ‘‘if com-
mitted within the special maritime and 
territorial jurisdiction of the United 
States,’’ acts that would be a Federal 
crime regardless of where they are 
committed in the U.S., such as drug 
crimes contained in chapter 13 of title 
21, United States Code, also fall within 
the scope of section 3261(a) of the Act. 
See the analysis to section 3261 of the 
Report Accompanying the Act. 

Host Country National. A person who 
is not a citizen of the United States, 
but who is a citizen of the foreign 
country in which that person is lo-
cated. 

Inactive Duty Training. Duty pre-
scribed for Reservists by the Secretary 
of the Military Department concerned 
under section 206 of title 37, United 
States Code, or any other provision of 
law; and special additional duties au-
thorized for Reservists by an authority 
designated by the Secretary of the 
Military Department concerned and 
performed by them on a voluntary 
basis in connection with the prescribed 
training or maintenance activities of 
the units to which they are assigned. 
Inactive Duty Training includes those 
duties performed by Reservists in their 
status as members of the National 
Guard while in Federal service. See 
section 101(d)(7) of title 10, United 
States Code. 

Juvenile. A person who has not at-
tained his or her eighteenth birthday, 
as defined in section 5031 of title 18, 
United States Code. 

Military Department. The Department 
of the Army, the Department of the 
Navy, and the Department of the Air 
Force. See section 101(a)(8) of title 10, 
United States Code. 

National of the United States. As de-
fined in section 1101(a)(22), of title 8, 
United States Code. 

Outside the United States. Those 
places that are not within the defini-
tion of ‘‘United States’’ below and, 
with the exception of subparagraph 
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1 Available from Internet site http:// 
www.dtic.mil/whs/directives. 

7(9), those geographical areas and loca-
tions that are not within the special 
maritime and territorial jurisdiction of 
the United States, as defined in sec-
tions 7 of title 18, United States Code. 
The locations defined in subparagraph 
7(9) of title 18, United States Code are 
to be considered ‘‘Outside the United 
States’’ for the purposes of this part. 
See 3261–3267 of title 18, United States 
Code. 

Qualified Military Counsel. Judge ad-
vocates assigned to or employed by the 
Military Services and designated by 
the respective Judge Advocate General, 
or a designee, to be professionally 
qualified and trained to perform de-
fense counsel responsibilities under the 
Act. 

Staff Judge Advocate. A judge advo-
cate so designated in the Army, the Air 
Force, the Marine Corps, or the Coast 
Guard; the principal legal advisor of a 
command in the Navy who is a judge 
advocate, regardless of job title. See 
Rule for Courts-Martial 103(17), Manual 
for Courts-Martial, United States (2002 
Edition). 

Third Country National. A person 
whose citizenship is that of a country 
other than the U.S. and the foreign 
country in which the person is located. 

United States. As defined in section 5 
of title 18, United States Code, this 
term, as used in a territorial sense, in-
cludes all places and waters, conti-
nental or insular, subject to the juris-
diction of the United States, except for 
the Panama Canal Zone. 

§ 153.4 Responsibilities. 
(a) The General Counsel of the Depart-

ment of Defense shall provide initial co-
ordination and liaison with the Depart-
ments of Justice and State, on behalf 
of the Military Departments, regarding 
a case for which investigation and/or 
Federal criminal prosecution under the 
Act is contemplated. This responsi-
bility may be delegated entirely, or 
delegated for categories of cases, or 
delegated for individual cases. The 
General Counsel, or designee, shall ad-
vise the Domestic Security Section of 
the Criminal Division, Department of 
Justice (DSS/DOJ), as soon as prac-
ticable, when DoD officials intend to 
recommend that the DOJ consider the 
prosecution of a person subject to the 

Act for offenses committed outside the 
United States. The Assistant Attorney 
General, Criminal Division, Depart-
ment of Justice, has designated the Do-
mestic Security Section (DSS/DOJ) as 
the Section responsible for the Act. 

(b) The Inspector General of the De-
partment of Defense shall: 

(1) Pursuant to Section 4(d) of the In-
spector General Act of 1978, as amended 
(5 U.S.C. App. 3), ‘‘report expeditiously 
to the Attorney General whenever the 
Inspector General has reasonable 
grounds to believe there has been a vio-
lation of Federal criminal law.’’ This 
statutory responsibility is generally 
satisfied once an official/special agent 
of the Office of the Inspector General of 
the Department of Defense notifies ei-
ther the cognizant Department of Jus-
tice representative or the Assistant At-
torney General (Criminal Division) of 
the ‘‘reasonable grounds.’’ 

(2) Pursuant to Section 8(c)(5) of the 
Inspector General Act of 1978, as 
amended (5 U.S.C. App. 3), and 10 U.S.C. 
141(b), ensure the responsibilities de-
scribed in DoD Directive 5525.7, ‘‘Im-
plementation of the Memorandum of 
Understanding Between the Depart-
ment of Justice and the Department of 
Defense Relating to the Investigation 
and Prosecution of Certain Crimes,’’ 
January 22, 1985, 1 to ‘‘implement the 
investigative policies [,m]onitor com-
pliance by DoD criminal investigative 
organizations [, and p]rovide specific 
guidance regarding investigative mat-
ters, as appropriate’’ are satisfied rel-
ative to violations of the Military 
Extraterritorial Jurisdiction Act of 
2000. 

(c) The Heads of Military Law Enforce-
ment Organizations and Military Criminal 
Investigative Organizations, or their Des-
ignees, shall: 

(1) Advise the Commander and Staff 
Judge Advocate (or Legal Advisor) of 
the Combatant Command concerned, or 
designees, of an investigation of an al-
leged violation of the Act. Such notice 
shall be provided as soon as prac-
ticable. In turn, the General Counsel of 
the Department of Defense, or des-
ignee, shall be advised so as to ensure 
notification of and consultation with 
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the Departments of Justice and State 
regarding information about the poten-
tial case, including the host nation’s 
position regarding the case. At the dis-
cretion of the General Counsel of the 
Department of Defense, other agencies 
and organizations (such as the Legal 
Counsel to the Chairman of the Joint 
Chiefs of Staff and Secretary of the 
Military Department that sponsored 
the person into the foreign country) 
shall be informed, as appropriate. Ef-
fective investigations lead to success-
ful prosecutions and, therefore, these 
cases warrant close coordination and 
cooperation between the Departments 
of Defense, Justice, and State. 

(2) Provide briefings to, and coordi-
nate with, appropriate local law en-
forcement authorities in advance or, if 
not possible, as soon thereafter as is 
practicable, of investigations or arrests 
in specific cases brought under the Act. 
If not previously provided to local law 
enforcement authorities, such briefings 
about the case shall, at a minimum, de-
scribe the Host Nation’s position re-
garding the exercise of jurisdiction 
under the Act that followed from any 
briefings conducted pursuant to appen-
dix A of this part. 

(d) The Domestic Security Section, 
Criminal Division, Department of Justice 
(DSS/DOJ) has agreed to: 

(1) Provide preliminary liaison with 
the Department of Defense, coordinate 
initial notifications with other entities 
of the Department of Justice and Fed-
eral law enforcement organizations; 
make preliminary decisions regarding 
proper venue; designate the appro-
priate U.S. Attorney’s Office; and co-
ordinate the further assignment of DOJ 
responsibilities. 

(2) Coordinate with the designated 
U.S. Attorney’s office arrangements for 
a Federal Magistrate Judge to preside 
over the initial proceedings required by 
the Act. Although the assignment of a 
particular Federal Magistrate Judge 
shall ordinarily be governed by the ju-
risdiction where a prosecution is likely 
to occur, such an assignment does not 
determine the ultimate venue of any 
prosecution that may be undertaken. 
Appropriate venue is determined in ac-
cordance with the requirements of sec-
tion 3238 of title 18, United States 
Code. 

(3) Coordinate the assistance to be 
provided the Department of Defense 
with the U.S. Attorney’s office in the 
district where venue for the case shall 
presumptively lie. 

(4) Continue to serve as the primary 
point of contact for DoD personnel re-
garding all investigations that may 
lead to criminal prosecutions and all 
associated pretrial matters, until such 
time as DSS/DOJ advises that the case 
has become the responsibility of a spe-
cific U.S. Attorney’s Office. 

(e) The Commanders of the Combatant 
Commands shall: 

(1) Assist the DSS/DOJ on specific 
cases occurring within the Com-
mander’s area of responsibility. These 
responsibilities include providing 
available information and other sup-
port essential to an appropriate and 
successful prosecution under the Act 
with the assistance of the Com-
manders’ respective Staff Judge Advo-
cates (or Legal Advisors), or their des-
ignees, to the maximum extent allowed 
and practicable. 

(2) Ensure command representatives 
are made available, as necessary, to 
participate in briefings of appropriate 
host nation authorities concerning the 
operation of this Act and the imple-
menting provisions of this part. 

(3) Determine when military neces-
sity in the overseas theater requires a 
waiver of the limitations on removal in 
section 3264(a) of the Act and when the 
person arrested or charged with a vio-
lation of the Act shall be moved to the 
nearest U.S. military installation out-
side the United States that is adequate 
to detain the person and facilitate the 
initial proceedings prescribed in sec-
tion 3265(a) of the Act and this part. 
Among the factors to be considered are 
the nature and scope of military oper-
ations in the area, the nature of any 
hostilities or presence of hostile forces, 
and the limitations of logistical sup-
port, available resources, appropriate 
personnel, or the communications in-
frastructure necessary to comply with 
the requirements of section 3265 of the 
Act governing initial proceedings. 

(4) Annually report to the General 
Counsel of the Department of Defense, 
by the last day of February for the im-
mediately preceding calendar year, all 
cases involving the arrest of persons 
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for violations of the Act; persons 
placed in temporary detention for vio-
lations of the Act; the number of re-
quests for Federal prosecution under 
the Act, and the decisions made regard-
ing such requests. 

(5) Determine the suitability of the 
locations and conditions for the tem-
porary detention of juveniles who com-
mit violations of the Act within the 
Commander’s area of responsibility. 
The conditions of such detention must, 
at a minimum, meet the following re-
quirements: Juveniles alleged to be de-
linquent shall not be detained or con-
fined in any institution or facility in 
which the juvenile has regular contact 
with adult persons convicted of a crime 
or awaiting trial on criminal charges; 
insofar as possible, alleged juvenile 
delinquents shall be kept separate from 
adjudicated delinquents; and every ju-
venile in custody shall be provided ade-
quate food, heat, light, sanitary facili-
ties, bedding, clothing, recreation, and 
medical care, including necessary psy-
chiatric, psychological, or other care 
and treatment. 

(6) As appropriate, promulgate regu-
lations consistent with and imple-
menting this part. The Combatant 
Commander’s duties and responsibil-
ities pursuant to this part may be dele-
gated. 

(f) The Secretaries of the Military De-
partments shall: 

(1) Consistent with the provisions of 
paragraph (c) of this section, make pro-
vision for defense counsel representa-
tion at initial proceedings conducted 
outside the United States pursuant to 
the Act for those persons arrested or 
charged with violations of section 
3261(a) of the Act. 

(2) Issue regulations establishing pro-
cedures that, to the maximum extent 
practicable, provide notice to all per-
sons covered by the Act who are not 
nationals of the United States but who 
are employed by or accompanying the 
Armed Forces outside the United 
States, with the exception of individ-
uals who are nationals of or ordinarily 
resident in the host nation, that they 
are potentially subject to the criminal 
jurisdiction of the United States under 
the Act. At a minimum, such regula-
tions shall require that employees and 
persons accompanying the Armed 

Forces outside the United States, who 
are not nationals of the United States, 
be informed of the jurisdiction of the 
Act at the time that they are hired for 
overseas employment, or upon sponsor-
ship into the overseas command, 
whichever event is earlier applicable. 
Such notice shall also be provided dur-
ing employee training and any initial 
briefings required for these persons 
when they first arrive in the foreign 
country. For employees and persons ac-
companying the Armed Forces outside 
the United States who are not nation-
als of the United States, but who have 
already been hired or are present in the 
overseas command at the time this 
part becomes effective, such notice 
shall be provided within 60 days of the 
effective date of this part. 

(3) Ensure orientation training, as 
described in paragraph (f)(2) of this sec-
tion, is also provided for all U.S. na-
tionals who are, or who are scheduled 
to be, employed by or accompanying 
the Armed Forces outside the United 
States, including their dependents, and 
include information that such persons 
are potentially subject to the criminal 
jurisdiction of the United States under 
the Act. 

(i) For members of the Armed Forces, 
civilian employees of the Department 
of Defense and civilians accompanying 
the Armed Forces overseas, notice and 
briefings on the applicability of the 
Act shall, at a minimum, be provided 
to them and their dependents when 
travel orders are issued and, again, 
upon their arrival at command mili-
tary installations or place of duty out-
side the United States. 

(ii) For civilian employees, contrac-
tors (including subcontractors at any 
tier), and employees of contractors (in-
cluding subcontractors at any tier) of 
any other Federal agency, or any pro-
visional authority, permit such persons 
to attend the above-referenced brief-
ings on a voluntary basis. In addition, 
to the maximum extent practicable, 
make available to representatives of 
such other Federal agencies or provi-
sional authorities such notice and 
briefing materials as is provided to ci-
vilian employees, contractors, and con-
tractor employees of the Department 
of Defense overseas. 
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(4) Failure to provide notice or ori-
entation training pursuant to para-
graphs (f)(2) and (f)(3) of this section 
shall not create any rights or privi-
leges in the persons referenced and 
shall not operate to defeat the jurisdic-
tion of a court of the United States or 
provide a defense or other remedy in 
any proceeding arising under the Act 
or this part. 

(5) Provide training to personnel who 
are authorized under the Act and des-
ignated pursuant to this part to make 
arrests outside the United States of 
persons who allegedly committed a vio-
lation of section 3261(a) of the Act. The 
training, at a minimum, shall include 
the rights of individuals subject to ar-
rest. 

§ 153.5 Procedures. 
(a) Applicability—(1) Offenses and Pun-

ishments. Section 3261(a) of the Act es-
tablishes a separate Federal offense 
under 18 U.S.C. for an act committed 
outside the United States that would 
be a felony crime as if such act had 
been committed within the special 
maritime and territorial jurisdiction of 
the United States, as defined in section 
7 of 18 U.S.C. Charged as a violation of 
section 3261(a) of the Act, the elements 
of the offense and maximum punish-
ment are the same as the crime com-
mitted within the geographical limits 
of section 7 of 18 U.S.C., but without 
the requirement that the conduct be 
committed within such geographical 
limits. See section 1 of the Section-By- 
Section Analysis and Discussion to sec-
tion 3261 in the Report Accompanying 
the Act. 

(2) Persons subject to this part. This 
part applies to certain military per-
sonnel, former military service mem-
bers, and persons employed by or ac-
companying the Armed Forces outside 
the United States, and their depend-
ents, as those terms are defined in sec-
tion 153.3 of this part, alleged to have 
committed an offense under the Act 
while outside the United States. For 
purposes of the Act and this part, per-
sons employed by or accompanying the 
Armed Forces outside the U.S. are sub-
ject to the ‘‘military law’’ of the U.S., 
but only to the extent to which this 
term has been used and its meaning 
and scope have been understood within 

the context of a SOFA or any other 
similar form of international agree-
ment. 

(3) Military Service Members. Military 
service members subject to the Act’s 
jurisdiction are: 

(i) Only those active duty service 
members who, by Federal indictment 
or information, are charged with com-
mitting an offense with one or more de-
fendants, at least one of whom is not 
subject to the UCMJ. See section 
3261(d)(2) of the Act. 

(ii) Members of a Reserve component 
with respect to an offense committed 
while the member was not on active 
duty or inactive duty for training (in 
the case of members of the Army Na-
tional Guard of the United States or 
the Air National Guard of the United 
States, only when in Federal service), 
are not subject to UCMJ jurisdiction 
for that offense and, as such, are ame-
nable to the Act’s jurisdiction without 
regard to the limitation of section 
3261(d)(2) of the Act. 

(4) Former Military Service Members. 
Former military service members sub-
ject to the Act’s jurisdiction are: 

(i) Former service members who were 
subject to the UCMJ at the time the al-
leged offenses were committed, but are 
no longer subject to the UCMJ with re-
spect to the offense due to their release 
or separation from active duty. 

(ii) Former service members, having 
been released or separated from active 
duty, who thereafter allegedly commit 
an offense while in another qualifying 
status, such as while a civilian em-
ployed by or accompanying the Armed 
Forces outside the United States, or 
while the dependent of either or of a 
person subject to the UCMJ. 

(5) Civilians Employed by the Armed 
Forces. Civilian employees employed by 
the U.S. Armed Forces outside the 
United States (as defined in section 
153.3), who commit an offense under the 
Act while present or residing outside 
the U.S. in connection with such em-
ployment, are subject to the Act and 
the provisions of this part. Such civil-
ian employees include: 

(i) Persons employed by the Depart-
ment of Defense (including a non-ap-
propriated fund instrumentality of the 
Department of Defense). 
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(ii) Persons employed as a DoD con-
tractor (including a subcontractor at 
any tier). 

(iii) Employees of a DoD contractor 
(including a subcontractor at any tier). 

(iv) Civilian employees, contractors 
(including subcontractors at any tier), 
and civilian employees of a contractor 
(or subcontractor at any tier) of any 
other Federal agency, or any provi-
sional authority, to the extent such 
employment relates to supporting the 
mission of the Department of Defense 
overseas. 

(6) Civilians Accompanying the Armed 
Forces. Subject to the requirements of 
paragraph (a)(6)(ii) of this section, the 
following persons are civilians accom-
panying the Armed Forces outside the 
United States who are covered by the 
Act and the provisions of this part: 

(i) Dependents of: 
(A) An active duty service member. 
(B) A member of the reserve compo-

nent while the member was on active 
duty or inactive duty for training, but 
in the case of members of the Army 
National Guard of the United States or 
the Air National Guard of the United 
States, only when in Federal service. 

(C) A former service member who is 
employed by or is accompanying the 
Armed Forces outside the United 
States. 

(D) A civilian employee of the De-
partment of Defense (including non-ap-
propriated fund instrumentalities of 
the Department of Defense). 

(E) A contractor (including a subcon-
tractor at any tier) of the Department 
of Defense. 

(F) An employee of a contractor (in-
cluding a subcontractor at any tier) of 
the Department of Defense. 

(ii) In addition to the person being 
the dependent of a person who is listed 
in paragraph (a)(6)(i) of this section, ju-
risdiction under the Act requires that 
the dependent also: 

(A) Reside with one of the persons 
listed in paragraph (a)(6)(i) of this sec-
tion. 

(B) Allegedly commit the offense 
while outside the United States; and 

(C) Not be a national of, or ordinarily 
resident in, the host nation where the 
offense is committed. 

(iii) Command sponsorship of the de-
pendent is not required for the Act and 
this part to apply. 

(iv) If the dependent is a juvenile, as 
defined in section 153.3, who engaged in 
conduct that is subject to prosecution 
under section 3261(a) of the Act, then 
the provisions of chapter 403 of title 18, 
United States Code would apply to U.S. 
District Court prosecutions. 

(7) Persons NOT Subject to the Act or 
the Procedures of this part. (i) Persons 
who are the nationals of, or ordinarily 
resident in, the host nation where the 
offense is committed, regardless of 
their employment or dependent status. 

(ii) Persons, including citizens of the 
United States, whose presence outside 
the United States at the time the of-
fense is committed, is not then as a 
member of the Armed Forces, a civil-
ian employed by the Armed Forces out-
side the United States, or accom-
panying the Armed Forces outside the 
United States. 

(A) Persons (including members of a 
Reserve component) whose presence 
outside the United States at the time 
the offense is committed, is solely that 
of a tourist, a student, or a civilian em-
ployee or civilian accompanying any 
other non-federal agency, organization, 
business, or entity (and thereby can 
not be said to be employed by or ac-
companying the Armed Forces within 
the definitions of those terms as estab-
lished by the Act, as modified) are not 
subject to the Act. Civilian employees 
of an agency, organization, business, or 
entity accompanying the Armed Forces 
outside the U.S. may, by virtue of the 
agency, organization, business, or enti-
ty relationship with the Armed Forces, 
be subject to the Act and this part. 

(B) Persons who are subject to the 
Act and this part remain so while 
present, on official business or other-
wise (e.g., performing temporary duty 
or while in leave status), in a foreign 
country other than the foreign country 
to which the person is regularly as-
signed, employed, or accompanying the 
Armed Forces outside the United 
States. 

(iii) Persons who have recognized 
dual citizenship with the United States 
and who are the nationals of, or ordi-
narily resident in, the host nation 
where the alleged conduct took place 
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are not persons ‘‘accompanying the 
Armed Forces outside the United 
States’’ within the meaning of the Act 
and this part. 

(iv) Juveniles whose ages are below 
the minimum ages authorized for the 
prosecution of juveniles in U.S. Dis-
trict Court under the provisions of 
chapter 403 of title 18, United States 
Code. 

(v) Persons subject to the UCMJ (See 
sections 802 and 803 of title 10, United 
States Code) are not subject to pros-
ecution under the Act unless, pursuant 
to section 3261(d) of the Act, the mem-
ber ceases to be subject to the UCMJ or 
an indictment or information charges 
that the member committed the of-
fense with one or more other defend-
ants, at least one of whom is not sub-
ject to the UCMJ. A member of a Re-
serve component who is subject to the 
UCMJ at the time the UCMJ offense 
was committed is not relieved from 
amenability to UCMJ jurisdiction for 
that offense. Such reserve component 
members are not subject to the Act un-
less section 3261(d)(2) of the Act ap-
plies. Retired members of a regular 
component who are entitled to pay re-
main subject to the UCMJ after retir-
ing from active duty. Such retired 
members are not subject to prosecution 
under the Act unless section 3261(d)(2) 
of the Act applies. 

(vi) Whether Coast Guard members 
and civilians employed by or accom-
panying the Coast Guard outside the 
United States, and their dependents, 
are subject to the Act and this part de-
pends on whether at the time of the of-
fense the Coast Guard was operating as 
a separate Service in the Department 
of Homeland Security or as a Service 
in the Department of the Navy. 

(8) Persons Having a Tenuous Nexus to 
the United States. Third Country Na-
tionals who are not ordinarily resident 
in the host nation, and who meet the 
definition of ‘‘a person accompanying 
the Armed Forces outside the United 
States,’’ may have a nexus to the 
United States that is so tenuous that it 
places into question whether the Act’s 
jurisdiction should be applied and 
whether such persons should be subject 
to arrest, detention, and prosecution 
by U.S. authorities. Depending on the 
facts and circumstances involved, and 

the relationship or connection of the 
foreign national with the U.S. Armed 
Forces, it may be advisable to consult 
first with the DSS/DOJ before taking 
action with a view toward prosecution. 
In addition, to facilitate consultation 
with the government of the nation of 
which the Third Country National is a 
citizen, the State Department should 
be notified of any potential investiga-
tion or arrest of a Third Country Na-
tional. 

(b) Investigation, Arrest, Detention, 
And Delivery Of Persons To Host Nation 
Authorities—(1) Investigation. (i) Inves-
tigations of conduct reasonably be-
lieved to constitute a violation of the 
Act committed outside the United 
States must respect the sovereignty of 
the foreign nation in which the inves-
tigation is conducted. Such investiga-
tions shall be conducted in accordance 
with recognized practices with host na-
tion authorities and applicable inter-
national law, SOFA and other inter-
national agreements. After general co-
ordination with appropriate host na-
tion authorities, as referenced in Ap-
pendix A of this part, specific inves-
tigations shall, to the extent prac-
ticable, be coordinated with appro-
priate local law enforcement authori-
ties, unless not required by agreement 
with host nation authorities. 

(ii) When a Military Criminal Inves-
tigative Organization is the lead inves-
tigative organization, the criminal in-
vestigator, in order to assist DSS/DOJ 
and the designated U.S. Attorney rep-
resentative in making a preliminary 
determination of whether the case war-
rants prosecution under the Act, shall 
provide a copy of the Investigative Re-
port, or a summary thereof, to the Of-
fice of the Staff Judge Advocate of the 
Designated Commanding Officer (DCO) 
at the location where the offense was 
committed for review and transmittal, 
through the Combatant Commander, to 
the DSS/DOJ and the designated U.S. 
Attorney representative. The Office of 
the Staff Judge Advocate shall also 
furnish the DSS/DOJ and the des-
ignated U.S. Attorney representative 
an affidavit or declaration from the 
criminal investigator or other appro-
priate law enforcement official that 
sets forth the probable cause basis for 
believing that a violation of the Act 
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has occurred and that the person iden-
tified in the affidavit or declaration 
has committed the violation. 

(iii) When the Defense Criminal In-
vestigative Service (DCIS) is the lead 
investigative organization, the crimi-
nal investigator, in order to assist the 
DSS/DOJ and the designated U.S. At-
torney representative in making a pre-
liminary determination of whether the 
case warrants prosecution under the 
Act, shall provide a copy of the Inves-
tigative Report, or a summary thereof, 
to the DSS/DOJ and the designated 
U.S. Attorney representative. The 
criminal investigator shall also furnish 
the DSS/DOJ and the designated U.S. 
Attorney representative, an affidavit 
or declaration that sets forth the prob-
able cause basis for believing that a 
violation of the Act has occurred and 
that the person identified in the affi-
davit or declaration has committed the 
violation. Within the parameters of 10 
U.S.C. Chapter 47, the Inspector Gen-
eral may also notify the General Coun-
sel of the Department of Defense and 
the DCO’s Office of the Staff Judge Ad-
vocate at the location where the of-
fense was committed, as appropriate. 

(2) Residence Information. To the ex-
tent that it can be determined from an 
individual’s personnel records, travel 
orders into the overseas theater, pass-
port, or other records, or by ques-
tioning upon arrest or detention, as 
part of the routine ‘‘booking’’ informa-
tion obtained, an individual’s last 
known residence in the United States 
shall be determined and forwarded 
promptly to the DSS/DOJ and the des-
ignated U.S. Attorney representative. 
See Pennsylvania v. Muniz, 496 U.S. 582, 
at 601 (1990) and United States v. 
D’Anjou, 16 F. 3d 604 (4th Cir. 1993). The 
information is necessary to assist in 
determining what law enforcement au-
thorities and providers of pretrial serv-
ices, including those who issue proba-
tion reports, shall ultimately have re-
sponsibility for any case that may de-
velop. Determination of the individ-
ual’s ‘‘last known address’’ in the 
United States is also important in de-
termining what Federal district would 
be responsible for any possible future 
criminal proceedings. 

(i) Due to the venue provisions of sec-
tion 3238 of 18 U.S.C. Chapter 212, Sec-

tions 3261–3267, the DSS/DOJ and the 
designated U.S. Attorney representa-
tive shall be consulted prior to removal 
of persons arrested or charged with a 
violation of the Act by U.S. law en-
forcement officials. The venue for Fed-
eral criminal jurisdiction over offenses 
committed on the high seas or else-
where beyond the jurisdiction of a par-
ticular State or District (as would be 
required under the Act), is in the Fed-
eral district in which the offender is ar-
rested or first brought. However, if the 
individual is not so arrested in or 
brought into any Federal district in 
the United States (i.e., is to be in-
dicted, or information obtained, prior 
to the individual’s return to the United 
States), then an indictment or infor-
mation may be sought in the district of 
the person’s last known residence. If no 
such residence is known, the indict-
ment or information may be filed in 
the District of Columbia. 

(ii) ‘‘First brought’’ connotes the lo-
cation within the U.S. to which the 
person is returned in a custodial sta-
tus. 

(iii) ‘‘Last known residence’’ refers to 
that U.S. location where the person 
lived or resided. It is not necessarily 
the same as the person’s legal domicile 
or home of record. 

(iv) Prompt transmittal of venue in-
formation to the DSS/DOJ and the des-
ignated U.S. Attorney representative 
in the United States may prove helpful 
in determining whether a particular 
case may be prosecuted, and may ulti-
mately be a pivotal factor in deter-
mining whether the host nation or the 
U.S. shall exercise its jurisdiction over 
the matter. 

(v) The Investigative Report, and any 
affidavit or declaration, as well as all 
other documents associated with a case 
shall be transmitted promptly by the 
command Staff Judge Advocate to the 
DSS/DOJ and the designated U.S. At-
torney representative. This may be ac-
complished through the use of fac-
simile or other means of electronic 
communication. 

(3) Notice of Complaint or Indictment. 
Upon receipt of information from com-
mand authorities or Defense Criminal 
Investigation Organizations (the De-
fense Criminal Investigation Service, 
the Army’s Criminal Investigation 
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Command, the Naval Criminal Inves-
tigative Service, and the Air Force Of-
fice of Special Investigations) that a 
person subject to jurisdiction under 
this Act has violated section 3261(a), 
the U.S. Attorney for the District in 
which there would be venue for a pros-
ecution may, if satisfied that probable 
cause exists to believe that a crime has 
been committed and that the person 
identified has committed this crime, 
file a complaint under Federal Rule of 
Criminal Procedure 3. As an alter-
native, the U.S. Attorney may seek the 
indictment of the person identified. In 
either case, a copy of the complaint or 
indictment shall be provided to the Of-
fice of the Staff Judge Advocate of the 
overseas command that reported the 
offense. The DSS/DOJ and the des-
ignated U.S. Attorney representative 
will ordinarily be the source from 
which the command’s Staff Judge Ad-
vocate is able to obtain a copy of any 
complaint or indictment against a per-
son outside the United States who is 
subject to the jurisdiction under the 
Act. This may be accomplished 
through the use of facsimile or other 
means of electronic communication. 

(4) Arrest. (i) Federal Rule of Crimi-
nal Procedure 4 takes the jurisdiction 
of the Act into consideration in stating 
where arrest warrants may be exe-
cuted: ‘‘Location. A warrant may be 
executed, or a summons served, within 
the jurisdiction of the United States or 
anywhere else a federal statute author-
izes an arrest.’’ The Advisory Com-
mittee Note explains that the new lan-
guage reflects the enactment of the 
Military Extraterritorial Jurisdiction 
Act permitting arrests of certain mili-
tary and Department of Defense per-
sonnel overseas. 

(ii) The Act specifically authorizes 
persons in DoD law enforcement posi-
tions, as designated by the Secretary of 
Defense, to make arrests outside the 
United States, upon probable cause and 
in accordance with recognized prac-
tices with host nation authorities and 
applicable international agreements, 
those persons subject to the Act who 
violate section 3261(a) of the Act. Sec-
tion 3262(a) of the Act constitutes au-
thorization by law to conduct such 
functions pursuant to 10 U.S.C. 801–946 
and therefore avoids possible restric-

tions of the Posse Comitatus Act re-
garding military personnel supporting 
civilian law enforcement agencies. 

(iii) When the host nation has inter-
posed no objections after becoming 
aware of the Act, arrests in specific 
cases shall, to the extent practicable, 
be first coordinated with appropriate 
local law enforcement authorities, un-
less not required by agreement with 
host nation authorities. 

(iv) Military and civilian special 
agents assigned to the Defense Crimi-
nal Investigative Organizations are 
hereby authorized by the Secretary of 
Defense to make an arrest, outside the 
United States, of a person who has 
committed an offense under section 
3261(a) of the Act. Civilian special 
agents assigned to Defense Criminal In-
vestigative Organizations while per-
forming duties outside the U.S. shall 
make arrests consistent with the 
standardized guidelines established for 
such agents, as approved in accordance 
with sections 1585a, 4027, 7480, and 9027 
of title 10, United States Code. 

(v) Military personnel and DoD civil-
ian employees (including local nation-
als, either direct hire or indirect hire) 
assigned to security forces, military 
police, shore patrol, or provost offices 
at military installations and other fa-
cilities located outside the United 
States are also authorized to make an 
arrest, outside the United States, of a 
person who has committed an offense 
under section 3261(a) of the Act. This 
authority includes similarly-assigned 
members of the Coast Guard law en-
forcement community, but only when 
the Coast Guard is operating at such 
locations as a Service of the Depart-
ment of the Navy. 

(vi) Law enforcement personnel thus 
designated and authorized by the Sec-
retary of Defense in this part may ar-
rest a person, outside the United 
States, who is suspected of committing 
a felony offense in violation of section 
3261(a) of the Act, when the arrest is 
based on probable cause to believe that 
such person violated section 3261(a) of 
the Act, and when made in accordance 
with applicable international agree-
ments. Because the location of the of-
fense and offender is outside the United 
States, it is not normally expected 
that the arrest would be based on a 
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previously-issued Federal arrest war-
rant. Law enforcement personnel au-
thorized to make arrests shall follow 
the Secretaries of the Military Depart-
ments’ guidelines for making arrests 
without a warrant, as prescribed by 10 
U.S.C. 1585a, 4027, 7480, and 9027. Au-
thorizations issued by military mag-
istrates under the UCMJ may not be 
used as a substitute for Federal arrest 
warrant requirements. 

(vii) The foregoing authorization to 
DoD law enforcement personnel to ar-
rest persons subject to Chapter 212 of 
title 18, United States Code, for viola-
tions of the Act is not intended as a 
limitation upon the authority of other 
Federal law enforcement officers to ef-
fect arrests when authorized to do so. 
(E.g., see 18 U.S.C. 3052 authorizing 
agents of the Federal Bureau of Inves-
tigation to make arrests ‘‘for any fel-
ony cognizable under the laws of the 
United States, 21 U.S.C. 878(a)(3) for 
the same authority for Drug Enforce-
ment Administration agents, and 18 
U.S.C. 3053 for the same authority for 
U.S. Marshals and their deputies.) 

(5) Temporary Detention. (i) The Com-
mander of a Combatant Command, or 
designee, may order the temporary de-
tention of a person, within the Com-
mander’s area of responsibility outside 
the United States, who is arrested or 
charged with a violation of the Act. 
The Commander of the Combatant 
Command, or designee, may determine 
that a person arrested need not be held 
in custody pending the commencement 
of the initial proceedings required by 
section 3265 of the Act and paragraph 
(d) of this section. The Commander of 
the Combatant Command may des-
ignate those component commanders 
or DCO commanders who are also au-
thorized to order the temporary deten-
tion of a person, within the com-
manding officer’s area of responsibility 
outside the United States, who is ar-
rested or charged with a violation of 
the Act. 

(ii) A person arrested may be tempo-
rarily detained in military detention 
facilities for a reasonable period, in ac-
cordance with regulations of the Mili-
tary Departments and subject to the 
following: 

(A) Temporary detention should be 
ordered only when a serious risk is be-

lieved to exist that the person shall 
flee and not appear, as required, for 
any pretrial investigation, pretrial 
hearing or trial proceedings, or the per-
son may engage in serious criminal 
misconduct (e.g., the intimidation of 
witnesses or other obstructions of jus-
tice, causing injury to others, or com-
mitting other offenses that pose a 
threat to the safety of the community 
or to the national security of the 
United States). The decision as to 
whether temporary detention is appro-
priate shall be made on a case-by-case 
basis. Section 3142 of title 18, United 
States Code provides additional guid-
ance regarding conditions on release 
and factors to be considered. 

(B) A person arrested or charged with 
a violation of the Act who is to be de-
tained temporarily shall, to the extent 
practicable, be detained in areas that 
separate them from sentenced military 
prisoners and members of the Armed 
Forces who are in pretrial confinement 
pending trial by courts-martial. 

(C) Separate temporary detention 
areas shall be used for male and female 
detainees. 

(D) Generally, juveniles should not be 
ordered into temporary detention. 
However, should circumstances war-
rant temporary detention, the condi-
tions of such temporary detention 
must, at a minimum, meet the fol-
lowing requirements: juveniles alleged 
to be delinquent shall not be detained 
or confined in any institution or facil-
ity in which the juvenile has regular 
contact with adult persons convicted of 
a crime or awaiting trial on criminal 
charges; insofar as possible, alleged ju-
venile delinquents shall be kept sepa-
rate from adjudicated delinquents; and 
every juvenile in custody shall be pro-
vided with adequate food, heat, light, 
sanitary facilities, bedding, clothing, 
recreation, and medical care, including 
necessary psychiatric, psychological, 
or other care and treatment. Appoint-
ment of a guardian ad litem may be re-
quired under 18 U.S.C. 5034 to represent 
the interests of the juvenile when the 
juvenile’s parents are not present or 
when the parents’ interests may be ad-
verse to that of the juvenile. 

(iii) Persons arrested or charged with 
a violation of the Act, upon being or-
dered into temporary detention and 
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processed into the detention facility, 
shall, as part of the processing proce-
dures, be required to provide the loca-
tion address of their last U.S. residence 
as part of the routine booking ques-
tions securing ‘‘biographical data nec-
essary to complete booking or pretrial 
services.’’ See United States v. D’Anjou, 
16 F. 3d 604 (4th Cir.1993). This informa-
tion shall be recorded in the detention 
documents and made available to the 
DCO’s Office of the Staff Judge Advo-
cate. This information shall be for-
warded with other case file informa-
tion, including affidavits in support of 
probable cause supporting the arrest 
and detention, to the DSS/DOJ. The in-
formation is provided so that the DSS/ 
DOJ may make appropriate prelimi-
nary decisions about venue. See para-
graph (b)(2) of this section. 

(A) Notice of the temporary deten-
tion of any person for a violation of the 
Act shall be forwarded through com-
mand channels, without unnecessary 
delay, to the Combatant Commander, 
who shall advise the General Counsel of 
the Department of Defense, as the rep-
resentative of the Secretary of Defense, 
of all such detentions. At the discre-
tion of the General Counsel of the De-
partment of Defense, other agencies 
and organizations (such as the Legal 
Counsel to the Chairman of the Joint 
Chiefs of Staff and Secretary of the 
Military Department that sponsored 
the person into the foreign country) 
shall be informed, as appropriate. 

(B) Such notice shall include a sum-
mary of the charges, facts and cir-
cumstances surrounding the offenses, 
information regarding any applicable 
SOFA or other international agree-
ments affecting jurisdiction in the 
case, and the reasons warranting tem-
porary detention. 

(iv) If military command authorities 
at the military installation outside the 
United States intend to request a per-
son’s detention by order of the Federal 
Magistrate Judge, the military rep-
resentative assigned to the case shall 
gather the necessary information set-
ting forth the reasons in support of a 
motion to be brought by the attorney 
representing the government at the 
initial proceeding conducted pursuant 
to section 3265 of the Act. 

(v) This part is not intended to elimi-
nate or reduce existing obligations or 
authorities to detain persons in foreign 
countries as required or permitted by 
agreements with host countries. See 
generally, United States v. Murphy, 18 
M.J. 220 (CMA 1984). 

(6) Custody and Transport of Persons 
While in Temporary Detention. (i) The 
Department of Defense may only take 
custody of and transport the person as 
specifically set forth in the Act. This is 
limited to delivery as soon as prac-
ticable to the custody of U.S. civilian 
law enforcement authorities for re-
moval to the United States for judicial 
proceedings; delivery to appropriate 
authorities of the foreign country in 
which the person is alleged to have 
committed the violation of section 
3261(a) of the Act in accordance with 
section 3263; or, upon a determination 
by the Secretary of Defense, or the 
Secretary’s designee, that military ne-
cessity requires it, removal to the 
nearest U.S. military installation out-
side the United States adequate to de-
tain the person and to facilitate the 
initial appearance described in 3265(a) 
of the Act. 

(ii) Responsibility for a detained per-
son’s local transportation, escort, and 
custody requirements remains with the 
command that placed the person in 
temporary detention for a violation of 
section 3261(a) of the Act. This respon-
sibility includes: 

(A) Attendance at official pro-
ceedings and other required health and 
welfare appointments (e.g., appoint-
ments with counsel, medical and dental 
appointments, etc.). 

(B) Delivery to host nation officials 
under section 3263 of the Act. 

(C) Attendance at Initial Proceedings 
conducted under section 3265 of the 
Act. 

(D) Delivery under the Act to the 
custody of U.S. civilian law enforce-
ment authorities for removal to the 
United States. 

(iii) A person who requires the con-
tinued exercise of custody and trans-
portation to appointments and loca-
tions away from the detention facility, 
including delivery of the person to host 
nation officials under section 3263 of 
the Act, may be transferred under the 
custody of command authorities or 
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those law enforcement officers author-
ized to make arrests in paragraphs 
(b)(4)(iv) and (b)(4)(v) of this section. 
Transportation of a detainee outside an 
installation shall be coordinated with 
the host nation’s local law enforce-
ment, as appropriate and in accordance 
with recognized practices. 

(iv) Military authorities retain re-
sponsibility for the custody and trans-
portation of a person arrested or 
charged with a violation of the Act 
who is to be removed from one military 
installation outside the United States 
to another military installation out-
side the United States, including when 
the person is transferred under the pro-
visions of section 3264(b)(5) of the Act. 
Unless otherwise agreed to between the 
sending and receiving commands, it 
shall be the responsibility of the send-
ing command to make arrangements 
for the person’s transportation and 
custody during the transport or trans-
fer to the receiving command. 

(v) In coordination with appropriate 
host nation authorities, U.S. civilian 
law enforcement authorities shall be 
responsible for taking custody of a per-
son arrested or charged with a viola-
tion of the Act and for the removal of 
that person to the United States for 
any pretrial or trial proceedings. DoD 
officials shall consult with the DSS/ 
DOJ to determine which civilian law 
enforcement authority (i.e., U.S. Mar-
shals Service, Federal Bureau of Inves-
tigations, Drug Enforcement Agency, 
or other Federal agency) shall dispatch 
an officer to the overseas’ detention fa-
cility to assume custody of the person 
for removal to the United States. Until 
custody of the person is delivered to 
such U.S. civilian law enforcement au-
thorities, military authorities retain 
responsibility for the custody and 
transportation of the person arrested 
or charged with a violation of the Act, 
to include transportation within the 
host nation to help facilitate the re-
moval of the person to the United 
States under the Act. 

(7) Release From Temporary Detention. 
When a person subject to the Act has 
been placed in temporary detention, in 
the absence of a Criminal Complaint or 
Indictment pursuant to the Federal 
Rules of Criminal Procedure, only the 
Commander who initially ordered de-

tention, or a superior Commander, or a 
Federal Magistrate Judge, may order 
the release of the detained person. If a 
Criminal Complaint or Indictment ex-
ists, or if a Federal Magistrate Judge 
orders the person detained, only a Fed-
eral Magistrate Judge may order the 
release of the person detained. If a Fed-
eral Magistrate Judge orders the per-
son temporarily detained to be released 
from detention, the Commander who 
ordered detention, or a superior Com-
mander, shall cause the person to be 
released. When a person is released 
from detention under this provision, 
the Commander shall implement, to 
the extent practicable within the com-
mander’s authority, any conditions on 
liberty directed in the Federal Mag-
istrate Judge’s order. When the com-
mander who independently ordered the 
person’s temporary detention without 
reliance on a Federal Magistrate 
Judge’s order, or a superior com-
mander, orders a person’s release be-
fore a Federal Magistrate Judge is as-
signed to review the matter, the com-
mander may, within the commander’s 
authority, place reasonable conditions 
upon the person’s release from deten-
tion. 

(i) A person’s failure to obey the con-
ditions placed on his or her release 
from detention, in addition to sub-
jecting that person to the com-
mander’s, or Federal Magistrate 
Judge’s order to be returned to deten-
tion, may consistent with the com-
mander’s authority and applicable pol-
icy, laws, and regulations, subject the 
person to potential criminal sanctions, 
or to administrative procedures lead-
ing to a loss of command sponsorship 
to the foreign country, as well as the 
possibility of additional disciplinary or 
adverse action. 

(ii) A copy of all orders issued by a 
Federal Magistrate Judge concerning 
initial proceedings, detention, condi-
tions on liberty, and removal to the 
United States shall promptly be pro-
vided to the Commander of the Com-
batant Command concerned and the 
Commander of the detention facility at 
which the person is being held in tem-
porary detention. 

(8) Delivery of Persons to Host Nation 
Authorities. (i) Persons arrested may be 
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delivered to the appropriate authori-
ties of the foreign country in which the 
person is alleged to have violated sec-
tion 3261(a) of the Act, when: 

(A) Authorities of a foreign country 
request that the person be delivered for 
trial because the conduct is also a vio-
lation of that foreign country’s laws, 
and 

(B) Delivery of the person is author-
ized or required by treaty or another 
international agreement to which the 
United States is a party. 

(ii) Coast Guard personnel authorized 
to make arrests pursuant to paragraph 
(b)(4)(v) of this section are also author-
ized to deliver persons to foreign coun-
try authorities, as provided in section 
3263 of the Act. 

(iii) Section 3263(b) of the Act calls 
upon the Secretary of Defense, in con-
sultation with the Secretary of State, 
to determine which officials of a for-
eign country constitute appropriate 
authorities to which persons subject to 
the Act may be delivered. For purposes 
of the Act, those authorities are the 
same foreign country law enforcement 
authorities as are customarily involved 
in matters involving foreign criminal 
jurisdiction under an applicable SOFA 
or other international agreement or ar-
rangement between the United States 
and the foreign country. 

(iv) No action may be taken under 
this part with a view toward the pros-
ecution of a person for a violation of 
the Act if a foreign government, in ac-
cordance with jurisdiction recognized 
by the United States, has prosecuted or 
is prosecuting such person for the con-
duct constituting such offense(s), ex-
cept upon the approval of the Attorney 
General or the Deputy Attorney Gen-
eral (or a person acting in either such 
capacity). See section 3261(b) of the 
Act. Requests for an exception shall be 
written and forwarded to the Combat-
ant Commander. The Combatant Com-
mander shall forward the request to 
the General Counsel of the Department 
of Defense, as representative for the 
Secretary of Defense, for review and 
transmittal to the Attorney General of 
the United States. At the discretion of 
the General Counsel of the Department 
of Defense, other agencies and organi-
zations (such as the Legal Counsel to 
the Chairman of the Joint Chiefs of 

Staff and the Secretary of the Military 
Department that sponsored the person 
into the foreign country) shall be in-
formed, as appropriate. 

(v) Except for persons to be delivered 
to a foreign country, and subject to the 
limitations of section 3264 of the Act 
and paragraph (e)(5) of this section, 
persons arrested for conduct in viola-
tion of the Act shall, upon the issuance 
of a removal order by a Federal Mag-
istrate Judge under section 3264(b) of 
the Act, be delivered, as soon as prac-
ticable, to the custody of U.S. civilian 
law enforcement authorities. See para-
graph (b)(6)(iv) of this section. 

(c) Representation. (1) Civilian Defense 
Counsel. (i) Civilian defense counsel 
representation shall not be at the ex-
pense of the Department of Defense or 
the Military Departments. 

(ii) The Act contemplates that a per-
son arrested or charged with a viola-
tion of the Act shall be represented by 
a civilian attorney licensed to practice 
law in the United States. However, it is 
also recognized that in several host na-
tions where there has been a long- 
standing military presence, qualified 
civilian attorneys (including lawyers 
who are U.S. citizens) have established 
law practices in these host nations to 
assist assigned U.S. personnel and to 
represent service members in courts- 
martial, or before host nation courts. 
With the consent of the person arrested 
or charged with a violation of the Act 
who wishes to remain in the foreign 
country, these lawyers can provide ade-
quate representation for the limited 
purpose of any initial proceedings re-
quired by the Act. When the person en-
titled to an attorney or requests coun-
sel, staff judge advocates at such loca-
tions should assemble a list of local ci-
vilian attorneys for the person’s con-
sideration. The list shall contain a dis-
claimer stating that no endorsement 
by the United States government or 
the command is expressed or implied 
by the presence of an attorney’s name 
on the list. 

(A) To the extent practicable, mili-
tary authorities shall establish proce-
dures by which persons arrested or 
charged with a violation of the Act 
may seek the assistance of civilian de-
fense counsel by telephone. Consulta-
tion with such civilian counsel shall be 
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in private and protected by the attor-
ney-client privilege. 

(B) Civilian defense counsel, at no ex-
pense to the Department of Defense, 
shall be afforded the opportunity to 
participate personally in any initial 
proceedings required by the Act that 
are conducted outside the United 
States. When civilian defense counsel 
cannot reasonably arrange to be per-
sonally present for such representa-
tion, alternative arrangements shall be 
made for counsel’s participation by 
telephone or by such other means that 
enables voice communication among 
the participants. 

(C) When at least one participant 
cannot arrange to meet at the location 
outside the United States where initial 
proceedings required by the Act are to 
be conducted, whenever possible ar-
rangements should be made to conduct 
the proceedings by video teleconfer-
ence or similar means. Command video 
teleconference communication systems 
should be used for this purpose, if re-
sources permit, and if such systems are 
not otherwise unavailable due to mili-
tary mission requirements. When these 
capabilities are not reasonably avail-
able, the proceedings shall be con-
ducted by telephone or such other 
means that enables voice communica-
tion among the participants. See sec-
tion 3265 of the Act. 

(D) The above provisions regarding 
the use of teleconference communica-
tion systems apply to any detention 
proceedings that are conducted outside 
the United States under section 3265(b) 
of the Act. 

(E) Civilian defense counsel prac-
ticing in host nations do not gain De-
partment of Defense sponsorship, nor 
any diplomatic status, as a result of 
their role as defense counsel. To the ex-
tent practicable, notice to this effect 
shall be provided to the civilian de-
fense counsel when the civilian defense 
counsel’s identity is made known to 
appropriate military authorities. 

(2) Qualified Military Counsel. (i) 
Counsel representation also includes 
qualified military counsel that the 
Judge Advocate General of the Mili-
tary Department concerned determines 
is reasonably available for the purpose 
of providing limited representation at 
initial proceedings required by the Act 

and conducted outside the United 
States. By agreement with the Depart-
ment of Homeland Security, Coast 
Guard commands and activities located 
outside the United States shall seek to 
establish local agreements with mili-
tary commands for qualified military 
counsel from the Military Departments 
to provide similar limited representa-
tion in cases arising within the Coast 
Guard. The Secretaries of the Military 
Departments shall establish regula-
tions governing representation by 
qualified military counsel. These regu-
lations, at a minimum, shall require 
that the command’s Staff Judge Advo-
cate: 

(ii) Prepare, update as necessary, and 
make available to a Federal Magistrate 
Judge upon request, a list of qualified 
military counsel who are determined to 
be available for the purpose of pro-
viding limited representation at initial 
proceedings. 

(iii) Ensure that the person arrested 
or charged under the Act is informed 
that any qualified military counsel 
shall be made available only for the 
limited purpose of representing that 
person in any initial proceedings that 
are to be conducted outside the United 
States, and that such representation 
does not extend to further legal pro-
ceedings that may occur either in a 
foreign country or the United States. 
The person arrested or charged shall 
also be required, in writing, to ac-
knowledge the limited scope of quali-
fied military counsel’s representation 
and therein waive that military coun-
sel’s further representation in any sub-
sequent legal proceedings conducted 
within a foreign country or the United 
States. The ‘‘Acknowledgement of 
Limited Representation,’’ at appendix 
B of this part, may be used for this pur-
pose. A copy of the ‘‘Acknowledgement 
of Limited Representation’’ shall be 
provided to the person arrested or 
charged under the Act, as well as to 
the qualified military counsel. The 
original acknowledgment shall be kept 
on file in the DCO’s Office of the Staff 
Judge Advocate. 

(iv) Provide available information 
that would assist the Federal Mag-
istrate Judge make a determination 
that qualified civilian counsel are un-
available, and that the person arrested 
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or charged under the Act is unable fi-
nancially to retain civilian defense 
counsel, before a qualified military 
counsel who has been made available is 
assigned to provide limited representa-
tion. See Analysis and Discussion of 
Section 3265 (c), Report Accompanying 
the Act. 

(3) Union Representation. Agency law 
enforcement officials shall comply 
with applicable Federal civilian em-
ployee rights and entitlements, if any, 
regarding collective bargaining unit 
representation under Chapter 71 of title 
5, United States Code, during pretrial 
questioning and temporary detention 
procedures under this part. 

(4) Military Representative. (i) To as-
sist law enforcement officers and the 
U.S. Attorney’s representative as-
signed to a case, a judge advocate, 
legal officer, or civilian attorney-advi-
sor may be appointed as a military rep-
resentative to represent the interests 
of the United States. As appropriate, 
the military representative may be ap-
pointed as a Special Assistant U.S. At-
torney. The military representative 
shall be responsible for assisting the 
command, law enforcement, and U.S. 
Attorney representatives during pre-
trial matters, initial proceedings, and 
other procedures required by the Act 
and this part. These responsibilities in-
clude assisting the U.S. Attorney rep-
resentative determine whether contin-
ued detention is warranted, and to pro-
vide information to the presiding Fed-
eral Magistrate Judge considering the 
following: 

(ii) If there is probable cause to be-
lieve that a violation of the Act has 
been committed and that the person 
arrested or charged has committed it, 

(iii) If the person being temporarily 
detained should be kept in detention or 
released from detention, and, if re-
leased, whether any conditions prac-
ticable and reasonable under the cir-
cumstances, should be imposed. 

(d) Initial Proceedings. (1) A person ar-
rested for or charged with a violation 
of the Act may be entitled to an initial 
appearance before a judge and/or a de-
tention hearing (collectively, the ‘‘ini-
tial proceedings’’). The initial pro-
ceedings are intended to meet the re-
quirements of the Federal Rules of 
Criminal Procedure. The initial pro-

ceedings are not required when the per-
son under investigation for violating 
the Act has not been arrested or tem-
porarily detained by U.S. military au-
thorities, or the person’s arrest or tem-
porary detention by U.S. law enforce-
ment authorities occurs after the per-
son ceases to accompany or be em-
ployed by the Armed Forces outside 
the United States, or the arrest or de-
tention takes place within the United 
States. 

(2) The initial proceedings to be con-
ducted pursuant to the Act and this 
part shall not be initiated for a person 
delivered to foreign country authori-
ties and against whom the foreign 
country is prosecuting or has pros-
ecuted the person for the conduct con-
stituting such offense, except when the 
Attorney General or Deputy Attorney 
General (or a person acting in either 
such capacity) has approved an excep-
tion that would allow for prosecution 
in the United States may initial pro-
ceedings under the Act be conducted, 
under these circumstances. Requests 
for approval of such an exception shall 
be forwarded through the Commander 
of the Combatant Command to the 
General Counsel of the Department of 
Defense, in accordance with paragraph 
(b)(8)(iv) of this section. 

(3) Initial proceedings required by the 
Act and this part shall be conducted, 
without unnecessary delay. In accord-
ance with the U.S. Supreme Court deci-
sion in County of Riverside v. 
McLaughlin, 500 U.S. 44 (1991), the ini-
tial appearance shall be conducted 
within 48 hours of the arrest. The ini-
tial proceedings required by the Act 
shall be conducted when: 

(i) The person arrested has not been 
delivered to foreign country authori-
ties under the provisions of section 3263 
of the Act; or 

(ii) The foreign country authorities 
having custody of the person delivers 
the person to U.S. military authorities 
without first prosecuting the person 
for such conduct as an offense under 
the laws of that foreign country. 

(4) A Federal Magistrate Judge shall 
preside over the initial proceedings 
that are required by the Act and this 
part. The proceedings should be con-
ducted from the United States using 
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video teleconference methods, if prac-
ticable, and with all parties to the pro-
ceedings participating. In the event 
that there is no video teleconference 
capability, or the video teleconference 
capability is unavailable due to mili-
tary requirements or operations, the 
parties to the proceeding shall, at a 
minimum, be placed in contact by tele-
phone. 

(5) Initial proceedings conducted pur-
suant to the Act and this part shall in-
clude the requirement for the person’s 
initial appearance under the Federal 
Rules of Criminal Procedure. The Fed-
eral Magistrate Judge shall determine 
whether probable cause exists to be-
lieve that an offense under section 
3261(a) of the Act has been committed 
and that the identified person com-
mitted it. This determination is in-
tended to meet the due process require-
ments to which the person is entitled, 
as determined by the U.S. Supreme 
Court in Gerstein v. Pugh, 420 U.S. 103 
(1975). 

(6) Initial proceedings shall also in-
clude a detention hearing where re-
quired under 18 U.S.C. 3142 and the Fed-
eral Rules of Criminal Procedure. A de-
tention hearing may be required when: 

(i) The person arrested or charged 
with a violation of the Act has been 
placed in temporary detention and the 
intent is to request continued deten-
tion; or 

(ii) The United States seeks to detain 
a person arrested or charged with a 
violation of the Act who has not pre-
viously been detained. 

(7) A detention hearing shall be con-
ducted by a Federal Magistrate Judge. 
When the person arrested or charged 
requests, the detention hearing be con-
ducted while the person remains out-
side the United States, detention hear-
ing shall be conducted by the same 
Federal Magistrate Judge presiding 
over the initial proceeding and shall be 
conducted by telephone or other means 
that allow for voice communication 
among the participants, including the 
person’s defense counsel. If the person 
does not so request, or if the Federal 
Magistrate Judge so orders, the deten-
tion hearing shall be held in the United 
States after the removal of the person 
to the United States. 

(8) In the event that the Federal 
Magistrate Judge orders the person’s 
release prior to trial, and further di-
rects the person’s presence in the dis-
trict in which the trial is to take place, 
the U.S. Attorney Office’s representa-
tive responsible for prosecuting the 
case shall inform the military rep-
resentative and the DCO’s Office of the 
Staff Judge Advocate. 

(9) Under circumstances where the 
person suspected of committing an of-
fense in violation of the Act has never 
been detained or an initial proceeding 
conducted, the presumption is that a 
trial date shall be established at which 
the defendant would be ordered to ap-
pear. Such an order would constitute 
an order under section 3264(b)(4) of the 
Act that ‘‘otherwise orders the person 
to be removed.’’ The person’s failure to 
appear as ordered shall be addressed by 
the Court as with any other failure to 
comply with a valid court order. 

(10) The DCO’s Office of the Staff 
Judge Advocate shall assist in arrang-
ing for the conduct of initial pro-
ceedings required by the Act and this 
part, and shall provide a military rep-
resentative to assist the U.S. Attor-
ney’s Office representative in pre-
senting the information for the Federal 
Magistrate Judge’s review. The mili-
tary representative shall also provide 
any administrative assistance the Fed-
eral Magistrate Judge requires at the 
location outside the United States 
where the proceedings shall be con-
ducted. 

(e) Removal Of Persons To The United 
States Or Other Countries. (1) In accord-
ance with the limitation established by 
section 3264 of the Act, military au-
thorities shall not remove, to the 
United States or any other foreign 
country, a person suspected of vio-
lating section 3261(a) of the Act, except 
when: 

(i) The person’s removal is to another 
foreign country in which the person is 
believed to have committed a violation 
of section 3261(a) of the Act; or 

(ii) The person is to be delivered, 
upon request, to authorities of a for-
eign country under section 3263 of the 
Act and paragraph (b)(8) of this sec-
tion; or 
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(iii) The person is arrested or charged 
with a violation of the Act and the per-
son is entitled to, and does not waive, 
a preliminary examination under Fed-
eral Rule of Criminal Procedure 5.1, in 
which case the person shall be removed 
to the U.S. for such examination; or 

(iv) The person’s removal is ordered 
by a Federal Magistrate Judge. See 
paragraph (e)(2) of this section; or 

(v) The Secretary of Defense, or the 
Secretary’s designee, directs the person 
be removed, as provided in section 
3264(b)(5) of the Act and paragraph 
(e)(3) of this section. 

(2) Removal By Order Of A Federal 
Magistrate Judge. Military authorities 
may remove a person suspected of vio-
lating section 3261(a) of the Act to the 
United States, when: 

(i) A Federal Magistrate Judge orders 
that the person be removed to the 
United States to be present at a deten-
tion hearing; or 

(ii) A Federal Magistrate Judge or-
ders the detention of the person prior 
to trial (See 18 U.S.C. 3142(e)) in which 
case the person shall be promptly re-
moved to the United States for such 
detention; or 

(iii) A Federal Magistrate Judge oth-
erwise orders the person be removed to 
the United States. 

(3) Removal By Direction of the Sec-
retary of Defense or Designee. The Sec-
retary of Defense, or designee, may 
order a person’s removal from a foreign 
country within the Combatant Com-
mand’s geographic area of responsi-
bility when, in his sole discretion, such 
removal is required by military neces-
sity. See section 3264(b)(5) of the Act. 
Removal based on military necessity 
may be authorized in order to take into 
account any limiting factors that may 
result from military operations, as well 
as the capabilities and conditions asso-
ciated with a specific location. 

(i) When the Secretary of Defense, or 
designee, determines that a person ar-
rested or charged with a violation of 
the Act should be removed from a for-
eign country, the person shall be re-
moved to the nearest U.S. military in-
stallation outside the United States 
where the limiting conditions requiring 
such a removal no longer apply, and 
where there are available facilities and 
adequate resources to temporarily de-

tain the person and conduct the initial 
proceedings required by the Act and 
this part. 

(ii) The relocation of a person under 
this paragraph does not authorize the 
further removal of the person to the 
United States, unless that further re-
moval is authorized by an order issued 
by a Federal Magistrate Judge under 
paragraph (e)(2) of this section. 

(iii) Delegation. The Commander of a 
Combatant Command, and the Com-
mander’s principal assistant, are dele-
gated authority to make the deter-
mination, based on the criteria stated 
in paragraph (e)(3) of this section, that 
a person arrested or charged with a 
violation of the Act shall be removed 
from a foreign country under section 
3264(b)(5) of the Act and this part. Fur-
ther delegation is authorized, but the 
delegation of authority is limited to a 
subordinate commander within the 
command who is designated as a gen-
eral court-martial convening authority 
under the UCMJ. 

(4) A person who is removed to the 
United States under the provisions of 
the Act and this part and who is there-
after released from detention, and oth-
erwise at liberty to return to the loca-
tion outside the United States from 
which he or she was were removed, 
shall be subject to any requirements 
imposed by a Federal District Court of 
competent jurisdiction. 

(5) Where a person has been removed 
to the United States for a detention 
hearing or other judicial proceeding 
and a Federal Magistrate Judge orders 
the person’s release and permits the 
person to return to the overseas loca-
tion, the Department of Defense (in-
cluding the Military Department origi-
nally sponsoring the person to be em-
ployed or to accompany the Armed 
Forces outside the United States) shall 
not be responsible for the expenses as-
sociated with the return of the person 
to the overseas location, or the per-
son’s subsequent return travel to the 
United States for further court pro-
ceedings that may be required. 

APPENDIX A TO PART 153—GUIDELINES 

(a) Civilians employed by the Armed 
Forces outside the United States who com-
mit felony offenses while outside the U.S. 
are subject to U.S. criminal jurisdiction 
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under the Act, and shall be held accountable 
for their actions, as appropriate. 

(b) Civilians accompanying the Armed 
Forces outside the United States who com-
mit felony offenses while outside the U.S. 
are subject to U.S. criminal jurisdiction 
under the Act, and shall be held accountable 
for their actions, as appropriate. 

(c) Former members of the Armed Forces 
who commit felony offenses while serving as 
a member of the Armed Forces outside the 
U.S., but who ceased to be subject to UCMJ 
court-martial jurisdiction without having 
been tried by court-martial for such offenses, 
are subject to U.S. criminal jurisdiction 
under the Act and shall be held accountable 
for their actions, as appropriate. 

(d) The procedures of this part and DoD ac-
tions to implement the Act shall comply 
with applicable Status of Forces Agree-
ments, and other international agreements 
affecting relationships and activities be-
tween the respective host nation countries 
and the U.S. Armed Forces. These procedures 
may be employed outside the United States 
only if the foreign country concerned has 
been briefed or is otherwise aware of the Act 
and has not interposed an objection to the 
application of these procedures. Such aware-
ness may come in various forms, including 
but not limited to Status of Forces Agree-
ments containing relevant language, Diplo-
matic Notes or other acknowledgements of 
briefings, or case-by-case arrangements, 
agreements, or understandings with appro-
priate host nation officials. 

(e) Consistent with the long-standing pol-
icy of maximizing U.S. jurisdiction over its 
citizens, the Act and this part provide a 
mechanism for furthering this objective by 
closing a jurisdictional gap in U.S. law and 
thereby permitting the criminal prosecution 
of covered persons for offenses committed 
outside the United States. In so doing, the 
Act and this part provide, in appropriate 
cases, an alternative to a host nation’s exer-
cise of its criminal jurisdiction should the 
conduct that violates U.S. law also violate 
the law of the host nation, as well as a 
means of prosecuting covered persons for 
crimes committed in areas in which there is 
no effective host nation criminal justice sys-
tem. 

(f) In addition to the limitations imposed 
upon prosecutions by section 3261(b) of the 
Act, the Act and these procedures should be 
reserved generally for serious misconduct for 
which administrative or disciplinary rem-
edies are determined to be inadequate or in-
appropriate. Because of the practical con-
straints and limitations on the resources 
available to bring these cases to successful 
prosecution in the United States, initiation 
of action under this part would not generally 
be warranted unless serious misconduct were 
involved. 

(g) The procedures set out in the Act and 
this part do not apply to cases in which the 
return of fugitive offenders is sought 
through extradition and similar proceedings, 
nor are extradition procedures applicable to 
cases under the Act. 

APPENDIX B TO PART 153—ACKNOWLEDG-
MENT OF LIMITED LEGAL REPRESEN-
TATION (SAMPLE) 

1. I, llllll, have been named as a sus-
pect or defendant in a matter to which I 
have been advised is subject to the jurisdic-
tion of the Military Extraterritorial Juris-
diction Act of 2000 (section 3261, et seq., of 
title 18, United States Code.); hereinafter re-
ferred to as ‘‘the Act’’). I have also been in-
formed that certain initial proceedings 
under 18 U.S.C. 3265 may be required under 
this Act, for which I am entitled to be rep-
resented by legal counsel. 

2. I acknowledge and understand that the 
appointment of military counsel for the lim-
ited purpose of legal representation in pro-
ceedings conducted pursuant to the Act is 
dependent upon my being unable to retain ci-
vilian defense counsel representation for 
such proceedings, due to my indigent status, 
and that qualified military defense counsel 
has been made available. 

3. Pursuant to the Act, llllll, a Fed-
eral Magistrate Judge, has issued the at-
tached Order and has directed that that mili-
tary counsel be made available: 
ll For the limited purpose of representing 
me at an initial proceeding to be conducted 
outside the United States pursuant to 18 
U.S.C. 3265, 
ll For the limited purpose of representing 
me in an initial detention hearing to be con-
ducted outside the United States pursuant to 
18 U.S.C. 3265(b), 

4. llllll, military counsel, has been 
made available in accordance with Depart-
ment of Defense Instruction 5525.bb, and as 
directed by the attached Order of a Federal 
Magistrate Judge. 

5. I (do) (do not) wish to be represented by 
llllll, military counsel ll (initials). 

6. I understand that the legal representa-
tion of llllll, military counsel, is lim-
ited to: 

a. Representation at the initial pro-
ceedings conducted outside the United 
States pursuant to 18 U.S.C. 3265. 
ll (Initials) 

b. The initial detention hearing to be con-
ducted outside the United States pursuant to 
the Military Extraterritorial Jurisdiction 
Act of 2000 (18 U.S.C. 3261, et seq.). 
ll (Initials) 

c. Other proceedings (Specify): 
llllll. ll (Initials) 
llllllllllllllllllllllll
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Signature of Person To Be Represented By 
Military Counsel 
llllllllllllllllllllllll

Signature of Witness* 
Attachment: 

Federal Magistrate Judge Order 

(*NOTE: The witness must be a person other 
than the defense counsel to be made avail-
able for this limited legal representation.) 
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