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1 Copies may be obtained at http:// 
www.dtic.mil/whs/directives/corres/publ.html. 

SUBCHAPTER H—CLOSURES AND REALIGNMENT 

PART 174—REVITALIZING BASE 
CLOSURE COMMUNITIES AND 
ADDRESSING IMPACTS OF RE-
ALIGNMENT 

Subpart A—General 

Sec. 
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174.2 Applicability. 
174.3 Definitions. 

Subpart B—Policy 
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States 
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Subpart D—Real Property 

174.7 Retention for DoD Component use and 
transfers to other Federal agencies. 

174.8 Screening for properties covered by 
the Base Closure Community Redevelop-
ment and Homeless Assistance Act of 
1994, cross-reference. 

174.9 Economic development conveyances. 
174.10 Consideration for economic develop-

ment conveyances. 
174.11 Leasing of real property to non-Fed-

eral entities. 
174.12 Leasing of transferred real property 

by Federal agencies. 

Subpart E—Personal Property 

174.13 Personal property. 

Subpart F—Maintenance and Repair 

174.14 Maintenance and repair. 

Subpart G—Environmental Matters 

174.15 Indemnification under Section 330 of 
the National Defense Authorization Act 
for Fiscal Year 1993. 

174.16 Real property containing explosive or 
chemical agent hazards. 

174.17 NEPA. 
174.18 Historic preservation. 

AUTHORITY: 10 U.S.C. 113 and 10 U.S.C. 2687 
note. 

SOURCE: 71 FR 9919, Feb. 28, 2006, unless 
otherwise noted. 

Subpart A—General 

§ 174.1 Purpose. 

This part: 
(a) Establishes policy, assigns respon-

sibilities, and implements base closure 
laws and associated provisions of law 
relating to the closure and the realign-
ment of installations. It does not ad-
dress the process for selecting installa-
tions for closure or realignment. 

(b) Authorizes the publication of DoD 
4165.66–M, ‘‘Base Redevelopment and 
Realignment Manual,’’ in accordance 
with DoD 5025.1–M 1, ‘‘DoD Directive 
System Procedures,’’ March 2003. 

§ 174.2 Applicability. 

This part applies to: 
(a) The Office of the Secretary of De-

fense, the Military Departments, the 
Chairman of the Joint Chiefs of Staff 
and the Joint Staff, the Combatant 
Commands, the Office of the Inspector 
General of the Department of Defense, 
the Defense Agencies, the DoD Field 
Activities, and all other organizational 
entities in the Department of Defense 
(hereafter referred to collectively as 
the ‘‘DoD Components’’). 

(b) Installations in the United States 
selected for closure or realignment 
under a base closure law. 

(c) Federal agencies and non-Federal 
entities that seek to obtain real or per-
sonal property on installations selected 
for closure or realignment. 

§ 174.3 Definitions. 

(a) Base closure law. This term has 
the same meaning as provided in 10 
U.S.C. § 101(a)(17)(B) and (C). 

(b) Closure. An action that ceases or 
relocates all current missions of an in-
stallation and eliminates or relocates 
all current personnel positions (mili-
tary, civilian, and contractor), except 
for personnel required for caretaking, 
conducting any ongoing environmental 
cleanup, or property disposal. Reten-
tion of a small enclave, not associated 
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with the main mission of the base, is 
still a closure. 

(c) Consultation. Explaining and dis-
cussing an issue, considering objec-
tions, modifications, and alternatives; 
but without a requirement to reach 
agreement. 

(d) Date of approval. This term has 
the same meaning as provided in sec-
tion 2910(8) of the Defense Base Closure 
and Realignment Act of 1990, Pub. L. 
101–510. 

(e) Excess property. This term has the 
same meaning as provided in 40 U.S.C. 
§ 102(3). 

(f) Installation. This term has the 
same meaning as provided in the defi-
nition for ‘‘military installation’’ in 
section 2910(4) of the Defense Base Clo-
sure and Realignment Act of 1990, Pub. 
L. 101–510. 

(g) Local Redevelopment Authority 
(LRA). This term has the same mean-
ing as provided in the definition for 
‘‘redevelopment authority’’ in section 
2910(9) of the Defense Base Closure and 
Realignment Act of 1990, Pub. L. 101– 
510. 

(h) Military Department. This term 
has the same meaning as provided in 10 
U.S.C. 101(a)(8). 

(i) National Environmental Policy Act 
(NEPA). The National Environmental 
Policy Act of 1969, Pub. L. 91–190, 42 
U.S.C. 4321 et seq., as amended. 

(j) Realignment. This term has the 
same meaning as provided in section 
2910(5) of the Defense Base Closure and 
Realignment Act of 1990, Pub. L. 101– 
510. 

(k) Secretary concerned. This term has 
the same meaning as provided in 10 
U.S.C. 101(a)(9)(A), (B), and (C). 

(l) Surplus property. This term has the 
same meaning as provided in 40 U.S.C. 
102(10). 

(m) Transition coordinator. This term 
has the same meaning as used in sec-
tion 2915 of the National Defense Au-
thorization Act for Fiscal Year 1994, 
Public Law 103–160. 

Subpart B—Policy 
§ 174.4 Policy. 

It is DoD policy to: 
(a) Act expeditiously whether closing 

or realigning. Relocating activities 
from installations designated for clo-

sure will, when feasible, be accelerated 
to facilitate the transfer of real prop-
erty for community reuse. In the case 
of realignments, the Department will 
pursue aggressive planning and sched-
uling of related facility improvements 
at the receiving location. 

(b) Fully utilize all appropriate 
means to transfer property. Federal 
law provides the Department with an 
array of legal authorities, including 
public benefit transfers, economic de-
velopment conveyances at cost and no 
cost, negotiated sales to state or local 
government, conservation convey-
ances, and public sales, by which to 
transfer property on closed or re-
aligned installations. Recognizing that 
the variety of types of facilities avail-
able for civilian reuse and the unique 
circumstances of the surrounding com-
munities does not lend itself to a single 
universal solution, the Department 
will use this array of authorities in a 
way that considers individual cir-
cumstances. 

(c) Rely on and leverage market 
forces. Community redevelopment 
plans and military conveyance plans 
should be integrated to the extent 
practical and should take account of 
any anticipated demand for surplus 
military land and facilities. 

(d) Collaborate effectively. Experi-
ence suggests that collaboration is the 
linchpin to successful installation re-
development. Only by collaborating 
with the local community can the De-
partment close and transfer property 
in a timely manner and provide a foun-
dation for solid economic redevelop-
ment. 

(e) Speak with one voice. The Depart-
ment of Defense, acting through the 
DoD Components, will provide clear 
and timely information and will en-
courage affected communities to do the 
same. 

(f) Work with communities to address 
growth. The Department will work 
with the surrounding community so 
that the public and private sectors can 
provide the services and facilities need-
ed to accommodate new personnel and 
their families. The Department recog-
nizes that installation commanders 
and local officials, as appropriate (e.g., 
State, county, and tribal), need to inte-
grate and coordinate elements of their 
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local and regional growth planning so 
that appropriate off-base facilities and 
services are available for arriving per-
sonnel and their families. 

§ 174.5 Responsibilities. 

(a) The Under Secretary of Defense 
for Acquisition, Technology, and Logis-
tics shall issue DoD Instructions as 
necessary to further implement appli-
cable public laws affecting installation 
closure and realignment implementa-
tion and shall monitor compliance with 
this part. All authorities and respon-
sibilities of the Secretary of Defense— 

(1) Vested in the Secretary of Defense 
by a base closure law, but excluding 
those provisions relating to the process 
for selecting installations for closure 
or realignment; 

(2) Delegated from the Administrator 
of General Services relating to base 
closure and realignment matters; 

(3) Vested in the Secretary of Defense 
by any other provision relating to base 
closure and realignment in a national 
defense authorization act, a Depart-
ment of Defense appropriations act, or 
a military construction appropriations 
act, but excluding section 330 of the 
National Defense Authorization Act for 
Fiscal Year 1993; or 

(4) Vested in the Secretary of Defense 
by Executive Order or regulation and 
relating to base closure and realign-
ment, are hereby delegated to the 
Under Secretary of Defense for Acquisi-
tion, Technology, and Logistics. 

(b) The authorities and responsibil-
ities of the Secretary of Defense dele-
gated to the Under Secretary of De-
fense for Acquisition, Technology, and 
Logistics under paragraph (a) of this 
section are hereby re-delegated to the 
Deputy Under Secretary of Defense (In-
stallations and Environment). 

(c) The Heads of the DoD Components 
shall ensure compliance with this part 
and any implementing guidance. 

(d) Subject to the delegations in 
paragraphs (a) and (b) of this section, 
the Secretaries concerned shall exer-
cise those authorities and responsibil-
ities specified in subparts C through G 
of this part. 

(e) The cost of recording deeds and 
other transfer documents is the respon-
sibility of the transferee. 

Subpart C—Working with 
Communities and States 

§ 174.6 LRA and the redevelopment 
plan. 

(a) The LRA should have broad-based 
membership, including, but not limited 
to, representatives from those jurisdic-
tions with zoning authority over the 
property. Generally, there will be one 
recognized LRA per installation. 

(b) The LRA should focus primarily 
on developing a comprehensive redevel-
opment plan based upon local needs. 
The plan should recommend land uses 
based upon an exploration of feasible 
reuse alternatives. If applicable, the 
plan should consider notices of interest 
received under a base closure law. This 
section shall not be construed to re-
quire a plan that is enforceable under 
state and local land use laws, nor is it 
intended to create any exemption from 
such laws. 

(c)(1) The Secretary concerned will 
develop a disposal plan and, to the ex-
tent practicable, complete the appro-
priate environmental documentation 
no later than 12 months after receipt of 
the redevelopment plan. The redevelop-
ment plan will be used as part of the 
proposed Federal action in conducting 
environmental analyses required under 
NEPA. 

(2) In the event there is no LRA rec-
ognized by DoD or if a redevelopment 
plan is not received from the LRA 
within 9 months from the date referred 
to in section 2905(b)(7)(F)(iv) of Pub. L. 
101–510, (unless an extension of time 
has been granted by the Deputy Under 
Secretary of Defense (Installations and 
Environment)), the Secretary con-
cerned shall, after required consulta-
tion with the governor and heads of 
local governments, proceed with the 
disposal of property under applicable 
property disposal and environmental 
laws and regulations. 

Subpart D—Real Property 

§ 174.7 Retention for DoD Component 
use and transfer to other Federal 
agencies. 

(a) To speed the economic recovery of 
communities affected by closures and 
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realignments, the Department of De-
fense will identify DoD and Federal in-
terests in real property at closing and 
realigning installations as quickly as 
possible. The Secretary concerned shall 
identify such interests. The Secretary 
concerned will keep the LRA informed 
of these interests. This section estab-
lishes a uniform process, with specified 
timelines, for identifying real property 
that is available for use by DoD Com-
ponents (which for purposes of this sec-
tion includes the United States Coast 
Guard) or is excess to the needs of the 
Department of Defense and available 
for use by other Federal agencies, and 
for the disposal of surplus property for 
various purposes. 

(b) The Secretary concerned should 
consider LRA input, if provided, in 
making determinations on the reten-
tion of property (location and size of 
cantonment area). 

(c) Within one week of the date of ap-
proval of the closure or realignment, 
the Secretary concerned shall issue a 
notice of availability to the DoD Com-
ponents and other Federal agencies 
covering closing and realigning instal-
lation buildings and property available 
for transfer to the DoD Components 
and other Federal agencies. The notice 
of availability should describe the 
property and buildings available for 
transfer. Withdrawn public domain 
lands which the Secretary of the Inte-
rior has determined are suitable for re-
turn to the jurisdiction of the Depart-
ment of the Interior (DoI) will not be 
included in the notice of availability. 

(d) To obtain consideration of a re-
quirement for such available buildings 
and property, a DoD Component or 
Federal agency is required to provide a 
written, firm expression of interest for 
buildings and property within 30 days 
of the date of the notice of availability. 
An expression of interest must explain 
the intended use and the corresponding 
requirement for the buildings and prop-
erty. 

(e)(1) Within 60 days of the date of 
the notice of availability, the DoD 
Component or Federal agency express-
ing interest in buildings or property 
must submit an application for trans-
fer of such property to a Military De-
partment or Federal agency. In the 
case of a DoD Component that would 

normally, under the circumstances, ob-
tain its real property needs from the 
Military Department disposing of the 
real property, the application should 
indicate the property would not trans-
fer to another Military Department but 
should be retained by the current Mili-
tary Department for the use of the DoD 
Component. To the extent a different 
Military Department provides real 
property support for the requesting 
DoD Component, the application must 
indicate the concurrence of the sup-
porting Military Department. 

(2) Within 90 days of the notice of 
availability, the Federal Aviation Ad-
ministration (FAA) should survey the 
air traffic control and air navigation 
equipment at the installation to deter-
mine what is needed to support the air 
traffic control, surveillance, and com-
munications functions supported by 
the Military Department, and to iden-
tify the facilities needed to support the 
National Airspace System. FAA re-
quests for property to manage the Na-
tional Airspace System will not be gov-
erned by paragraph (h) of this section. 
Instead, the FAA shall work directly 
with the Military Department to pre-
pare an agreement to assume custody 
of the property necessary for control of 
the airspace being relinquished by the 
Military Department. 

(f) The Secretary concerned will keep 
the LRA informed of the progress in 
identifying interests. At the same 
time, the LRA is encouraged to contact 
Federal agencies which sponsor public 
benefit conveyances for information 
and technical assistance. The Sec-
retary concerned will provide to the 
LRA points of contact at the Federal 
agencies. 

(g) DoD Components and Federal 
agencies are encouraged to discuss 
their plans and needs with the LRA, if 
an LRA exists. If an LRA does not 
exist, the consultation should be pur-
sued with the governor or the heads of 
the local governments in whose juris-
diction the property is located. DoD 
Components and Federal agencies are 
encouraged to notify the Secretary 
concerned of the results of this con-
sultation. The Secretary concerned, 
the Transition Coordinator, and the 
DoD Office of Economic Adjustment 
Project Manager are available to help 
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facilitate communication between the 
DoD Components and Federal agencies, 
and the LRA, governor, and heads of 
local governments. 

(h) An application for property from 
a DoD Component or Federal agency 
must contain the following informa-
tion: 

(1) A completed GSA Form 1334, Re-
quest for Transfer (for requests from 
DoD Components, a DD Form 1354 will 
be used). This must be signed by the 
head of the Component or agency re-
questing the property. If the authority 
to acquire property has been delegated, 
a copy of the delegation must accom-
pany the form; 

(2) A statement from the head of the 
requesting Component or agency that 
the request does not establish a new 
program (i.e., one that has never been 
reflected in a previous budget submis-
sion or Congressional action); 

(3) A statement that the requesting 
Component or agency has reviewed its 
real property holdings and cannot sat-
isfy its requirement with existing prop-
erty. This review must include all 
property under the requester’s ac-
countability, including permits to 
other Federal agencies and outleases to 
other organizations; 

(4) A statement that the requested 
property would provide greater long- 
term economic benefits for the pro-
gram than acquisition of a new facility 
or other property; 

(5) A statement that the program for 
which the property is requested has 
long-term viability; 

(6) A statement that considerations 
of design, layout, geographic location, 
age, state of repair, and expected main-
tenance costs of the requested property 
clearly demonstrate that the transfer 
will prove more economical over a sus-
tained period of time than acquiring a 
new facility; 

(7) A statement that the size of the 
property requested is consistent with 
the actual requirement; 

(8) A statement that fair market 
value reimbursement to the Military 
Department will be made at the later 
of January of 2008, or at the time of 
transfer, unless this obligation is 
waived by the Office of Management 
and Budget and the Secretary con-
cerned, or a public law specifically pro-

vides for a non-reimbursable transfer 
(this requirement does not apply to re-
quests from DoD Components); 

(9) A statement that the requesting 
DoD Component or Federal agency 
agrees to accept the care and custody 
costs for the property on the date the 
property is available for transfer, as 
determined by the Secretary con-
cerned; and 

(10) A statement that the requesting 
agency agrees to accept transfer of the 
property in its existing condition, un-
less this obligation is waived by the 
Secretary concerned. 

(i) The Secretary concerned will 
make a decision on an application from 
a DoD Component or Federal agency 
based upon the following factors: 

(1) The requirement must be valid 
and appropriate; 

(2) The proposed use is consistent 
with the highest and best use of the 
property; 

(3) The proposed transfer will not 
have an adverse impact on the transfer 
of any remaining portion of the instal-
lation; 

(4) The proposed transfer will not es-
tablish a new program or substantially 
increase the level of a Component’s or 
agency’s existing programs; 

(5) The application offers fair market 
value for the property, unless waived; 

(6) The proposed transfer addresses 
applicable environmental responsibil-
ities to the satisfaction of the Sec-
retary concerned; and 

(7) The proposed transfer is in the 
best interest of the Government. 

(j) When there is more than one ac-
ceptable application for the same 
building or property, the Secretary 
concerned shall consider, in the fol-
lowing order— 

(1) The need to perform the national 
defense missions of the Department of 
Defense and the Coast Guard; 

(2) The need to support the homeland 
defense mission; and 

(3) The LRA’s comments as well as 
other factors in the determination of 
highest and best use. 

(k) If the Federal agency does not 
meet its commitment under paragraph 
(h)(8) of this section to provide the re-
quired reimbursement, and the re-
quested property has not yet been 
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transferred to the agency, the re-
quested property will be declared sur-
plus and disposed of in accordance with 
the provisions of this part. 

(l) Closing or realigning installations 
may contain ‘‘public domain lands’’ 
which have been withdrawn by the Sec-
retary of the Interior from operation of 
the public land laws and reserved for 
use by the Department of Defense. 
Lands deemed suitable for return to 
the public domain are not real property 
governed by title 40, United States 
Code, and are not governed by the 
property management and disposal pro-
visions of a base closure law. Public do-
main lands are under the jurisdiction 
of the Secretary of the Interior and ad-
ministered by the Bureau of Land Man-
agement (BLM) unless the Secretary of 
the Interior has withdrawn the lands 
and reserved them for another Federal 
agency’s use. 

(1) The Secretary concerned will pro-
vide the BLM with information about 
which, if any, public domain lands will 
be affected by the installation’s closure 
or realignment. 

(2) The BLM will review the informa-
tion to determine if any installations 
contain withdrawn public domain 
lands. The BLM will review its land 
records to identify any withdrawn pub-
lic domain lands at the closing instal-
lations. Any records discrepancies be-
tween the BLM and Military Depart-
ments should be resolved. The BLM 
will notify the Secretary concerned as 
to the final agreed upon withdrawn and 
reserved public domain lands at an in-
stallation. 

(3) Upon agreement as to what with-
drawn and reserved public domain 
lands are affected at closing installa-
tions, the BLM will initiate a screening 
of DoI agencies to determine if these 
lands are suitable for programs of the 
Secretary of the Interior. 

(4) The Secretary concerned will 
transmit a Notice of Intent to Relin-
quish (see 43 CFR Part 2370) to the 
BLM as soon as it is known that there 
is no DoD Component interest in 
reusing the public domain lands. The 
BLM will complete the suitability de-
termination screening process within 
30 days of receipt of the Secretary’s 
Notice of Intent to Relinquish. If a 
DoD Component is approved to reuse 

the public domain lands, the BLM will 
be notified and BLM will determine if 
the current authority for military use 
of these lands needs to be modified or 
amended. 

(5) If BLM determines the land is 
suitable for return, it shall notify the 
Secretary concerned that the intent of 
the Secretary of the Interior is to ac-
cept the relinquishment of the land by 
the Secretary concerned. 

(6) If BLM determines the land is not 
suitable for return to the DoI, the land 
should be disposed of pursuant to base 
closure law. 

(m) The Secretary concerned should 
make a surplus determination within 
six (6) months of the date of approval 
of closure or realignment, and shall in-
form the LRA of the determination. If 
requested by the LRA, the Secretary 
may postpone the surplus determina-
tion for a period of no more than six (6) 
additional months after the date of ap-
proval if the Secretary determines that 
such postponement is in the best inter-
ests of the communities affected by the 
closure or realignment. 

(1) In unusual circumstances, exten-
sions beyond six months can be granted 
by the Deputy Under Secretary of De-
fense (Installations and Environment). 

(2) Extensions of the surplus deter-
mination should be limited to the por-
tions of the installation where there is 
an outstanding interest, and every ef-
fort should be made to make decisions 
on as much of the installation as pos-
sible, within the specified timeframes. 

(n) Once the surplus determination 
has been made, the Secretary con-
cerned shall follow the procedures in 
part 176 of this title. 

(o) Following the surplus determina-
tion, but prior to the disposal of prop-
erty, the Secretary concerned may, at 
the Secretary’s discretion, withdraw 
the surplus determination and evaluate 
a Federal agency’s late request for ex-
cess property. 

(1) Transfers under this paragraph 
shall be limited to special cases, as de-
termined by the Secretary concerned. 

(2) Requests shall be made to the Sec-
retary concerned, as specified under 
paragraphs (h) and (i) of this section, 
and the Secretary shall notify the LRA 
of such late request. 
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(3) Comments received from the LRA 
and the time and effort invested by the 
LRA in the planning process should be 
considered when the Secretary con-
cerned is reviewing a late request. 

§ 174.8 Screening for properties cov-
ered by the Base Closure Commu-
nity Redevelopment and Homeless 
Assistance Act of 1994, cross-ref-
erence. 

The Departments of Defense and 
Housing and Urban Development have 
promulgated regulations to address 
state and local screening and approval 
of redevelopment plans for installa-
tions covered by the Base Closure Com-
munity Redevelopment and Homeless 
Assistance Act of 1994 (Pub. L. 103–421). 
The Department of Defense regulations 
can be found at part 176 of this title. 
The Department of Housing and Urban 
Development regulations can be found 
at 24 CFR part 586. 

§ 174.9 Economic development convey-
ances. 

(a) The Secretary concerned may 
transfer real property and personal 
property to the LRA for purposes of job 
generation on the installation. Such a 
transfer is an Economic Development 
Conveyance (EDC). 

(b) For installations having a date of 
approval for closure after January 1, 
2005, the Secretary concerned shall 
seek to obtain consideration in connec-
tion with any transfer under this sec-
tion in an amount equal to the fair 
market value of the property. 

(c) An LRA is the only entity able to 
receive property under an EDC. 

(d) A properly completed application 
will be used to decide whether an LRA 
will be eligible for an EDC. An LRA 
may submit an EDC application only 
after it adopts a redevelopment plan. 
The Secretary concerned shall estab-
lish a reasonable time period for sub-
mission of an EDC application after 
consultation with the LRA. The Sec-
retary will review the application and 
make a decision whether to make an 
EDC based on the criteria specified in 
paragraph (g) of this section; such deci-
sion will only be made after the Sec-
retary has notified and obtained the 
concurrence of the Deputy Under Sec-
retary of Defense (Installations & Envi-
ronment) of the proposed decision. The 

terms and conditions of the EDC will 
be negotiated between the Secretary 
and the LRA. 

(e) The application should explain 
why an EDC is necessary for job gen-
eration on the installation. In addition 
to the following elements, after the 
Secretary concerned reviews the appli-
cation, additional information may be 
requested to allow for a better evalua-
tion of the application: 

(1) A copy of the adopted redevelop-
ment plan. 

(2) A project narrative including the 
following: 

(A) A general description of the prop-
erty requested. 

(B) A description of the intended 
uses. 

(C) A description of the economic im-
pact of closure or realignment on the 
local community. 

(D) A description of the financial 
condition of the community and the 
prospects for redevelopment of the 
property. 

(E) A statement of how the EDC is 
consistent with the overall redevelop-
ment plan. 

(3) A description of how the EDC will 
contribute to short- and long-term job 
generation on the installation, includ-
ing the projected number and type of 
new jobs it will assist in generating. 

(4) A business/operational plan for 
the EDC parcel, including such ele-
ments as: 

(A) A development timetable, phas-
ing schedule, and cash flow analysis. 

(B) A market and financial feasi-
bility analysis describing the economic 
viability of the project, including an 
estimate of net proceeds over a fifteen- 
year period, the proposed consideration 
or payment to the Department of De-
fense, and the estimated present fair 
market value of the property. 

(C) A cost estimate and justification 
for infrastructure and other invest-
ments needed for the development of 
the EDC parcel. 

(D) Local investment and proposed fi-
nancing strategies for the develop-
ment. 

(5) A statement describing why other 
authorities, such as public or nego-
tiated sales and public benefit convey-
ances for education, parks, public 
health, aviation, historic monuments, 

VerDate Mar<15>2010 12:25 Sep 29, 2011 Jkt 223124 PO 00000 Frm 00760 Fmt 8010 Sfmt 8010 Y:\SGML\223124.XXX 223124w
re

ie
r-

av
ile

s 
on

 D
S

K
7S

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



751 

Office of the Secretary of Defense § 174.10 

prisons, and wildlife conservation, can-
not be used to accomplish the job gen-
eration goals. 

(6) Evidence of the LRA’s legal au-
thority to acquire and dispose of the 
property. 

(7) Evidence that the LRA has full 
authority to perform all of the actions 
required of it pursuant to the terms of 
the EDC, can demonstrate through 
agreements or assurances that the 
LRA has the appropriate local govern-
ment approvals to implement the ap-
proved reuse plan, and that the officers 
executing the EDC documents on be-
half of the LRA have full authority to 
do so. 

(8) Proof the LRA has obtained suffi-
cient financing for acquiring the EDC 
property and carrying out the LRA’s 
redevelopment objectives. 

(f) Upon receipt of an application for 
an EDC, the Secretary concerned will 
determine whether an EDC is needed 
for purposes of job generation and ex-
amine whether the terms and condi-
tions proposed are fair and reasonable. 
The Secretary may also consider infor-
mation independent of the application, 
such as views of other Federal agen-
cies, appraisals, caretaker costs, and 
other relevant material. The Secretary 
may propose and negotiate any alter-
native terms or conditions that the 
Secretary considers necessary seeking 
always to obtain an amount equal to 
the fair market value. 

(g) The following factors will be con-
sidered, as appropriate, in evaluating 
the application and the terms and con-
ditions of the proposed transfer, includ-
ing price, time of payment, and other 
relevant methods of compensation to 
the Federal government. 

(1) Adverse economic impact of clo-
sure or realignment on the region and 
potential for economic recovery 
through an EDC. 

(2) Extent of short- and long-term job 
generation. 

(3) Consistency with the entire rede-
velopment plan. 

(4) Financial feasibility of the devel-
opment, including market analysis and 
need and extent of proposed infrastruc-
ture and other investments. 

(5) Extent of state and local invest-
ment, level of risk incurred, and the 
LRA’s ability to implement the plan. 

(6) Current local and regional real es-
tate market conditions. 

(7) Incorporation of other Federal 
agency interests and concerns, and ap-
plicability of, and conflicts with, other 
Federal surplus property disposal au-
thorities. 

(8) Relationship to the overall Mili-
tary Department disposal plan for the 
installation. 

(9) Economic benefit to the Federal 
Government, including protection and 
maintenance cost savings and antici-
pated consideration from the transfer. 

(10) Compliance with applicable Fed-
eral, state, interstate, and local laws 
and regulations. 

(h) Before making an EDC, the Sec-
retary concerned shall prepare an esti-
mate of the fair market value of the 
property. 

(1) In preparing the estimate of fair 
market value, the Secretary concerned 
shall use the most recent edition of the 
Uniform Appraisal Standards for Federal 
Land Acquisitions, published by the Ap-
praisal Institute in cooperation with 
the U.S. Department of Justice. 

(2) The Secretary concerned shall 
consult with the LRA on valuation as-
sumptions, guidelines, and on instruc-
tions given to the appraiser. 

(3) The Secretary concerned is fully 
responsible for completion of the valu-
ation. The Secretary, in preparing the 
estimate of fair market value shall 
consider the proposed uses identified in 
the redevelopment plan to the extent 
that they are not inconsistent with the 
highest and best use. 

§ 174.10 Consideration for economic 
development conveyances. 

(a) For conveyances made pursuant 
to § 174.9 of this part, the Secretary 
concerned will review the application 
for an EDC and negotiate the terms 
and conditions of each transaction 
with the LRA. The Secretary will have 
the discretion and flexibility to enter 
into agreements that specify the form 
of payment and the schedule. The con-
sideration may be in cash or in-kind 
and may be paid over time. 

(b) The Secretary concerned shall 
seek to obtain consideration at least 
equal to the fair market value, as de-
termined by the Secretary. 
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(c) Any amount paid in the future 
should take into account the time 
value of money and include repayment 
of interest. 

(d) Additional provisions may be in-
corporated in the conveyance docu-
ments to protect the Department’s in-
terest in obtaining the agreed upon 
consideration, including such items as 
predetermined release prices, or other 
appropriate clauses designed to ensure 
payment and protect against fraudu-
lent transactions. 

(e)(1) An EDC without consideration 
may only be made if— 

(i) The LRA agrees that the proceeds 
from any sale or lease of the property 
(or any portion thereof) received by the 
LRA during at least the first seven 
years after the date of the initial 
transfer of property shall be used to 
support economic redevelopment of, or 
related to, the installation; and 

(ii) The LRA executes the agreement 
for transfer of the property and accepts 
control of the property within a rea-
sonable time after the date of the prop-
erty disposal record of decision. 

(2) The following purposes shall be 
considered a use to support economic 
redevelopment of, or related to, the in-
stallation— 

(i) Road construction; 
(ii) Transportation management fa-

cilities; 
(iii) Storm and sanitary sewer con-

struction; 
(iv) Police and fire protection facili-

ties and other public facilities; 
(v) Utility construction; 
(vi) Building rehabilitation; 
(vii) Historic property preservation; 
(viii) Pollution prevention equipment 

or facilities; 
(ix) Demolition; 
(x) Disposal of hazardous materials 

generated by demolition; 
(xi) Landscaping, grading, and other 

site or public improvements; and 
(xii) Planning for or the marketing of 

the development and reuse of the in-
stallation. 

(f) Every agreement for an EDC with-
out consideration shall contain provi-
sions allowing the Secretary concerned 
to recoup from the LRA such portion of 
the proceeds from its sale or lease as 
the Secretary determines appropriate 
if the LRA does not use the proceeds to 

support economic redevelopment of, or 
related to, the installation for the pe-
riod specified in paragraph (e)(1) of this 
section. 

§ 174.11 Leasing of real property to 
non-Federal entities. 

(a) Leasing of real property to non- 
Federal entities prior to the final dis-
position of closing and realigning in-
stallations may facilitate state and 
local economic adjustment efforts and 
encourage economic redevelopment, 
but the Secretary concerned will al-
ways concentrate on the final disposi-
tion of real and personal property. 

(b) In addition to leasing property at 
fair market value, to assist local rede-
velopment efforts the Secretary con-
cerned may also lease real and personal 
property, pending final disposition, for 
less than fair market value if the Sec-
retary determines that: 

(1) A public interest will be served as 
a result of the lease; and, 

(2) The fair market value of the lease 
is unobtainable or not compatible with 
such public benefit. 

(c) Pending final disposition of an in-
stallation, the Secretary concerned 
may grant interim leases which are 
short-term leases that make no com-
mitment for future use or ultimate dis-
posal. When granting an interim lease, 
the Secretary will generally lease to 
the LRA but can lease property di-
rectly to other entities. If the interim 
lease (after complying with NEPA) is 
entered into prior to completion of the 
final disposal decisions, the term may 
be for up to five years, including op-
tions to renew, and may contain re-
strictions on use. Leasing should not 
delay the final disposal of the property. 
After completion of the final disposal 
decisions, the term of the lease may be 
longer than five years. 

(d) If the property is leased for less 
than fair market value to the LRA and 
the interim lease permits the property 
to be subleased, the interim lease shall 
provide that rents from the subleases 
will be applied by the lessee to the pro-
tection, maintenance, repair, improve-
ment, and costs related to the property 
at the installation consistent with 10 
U.S.C. 2667. 
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§ 174.12 Leasing of transferred real 
property by Federal agencies. 

(a) The Secretary concerned may 
transfer real property that is still 
needed by a Federal agency (which for 
purposes of this section includes DoD 
Components) to an LRA provided the 
LRA agrees to lease the property to 
the Federal agency in accordance with 
all statutory and regulatory guidance. 

(b) The decision whether to transfer 
property pursuant to such a leasing ar-
rangement rests with the Secretary 
concerned. However, a Secretary shall 
only transfer property subject to such 
a leasing arrangement if the Federal 
agency that needs the property agrees 
to the leasing arrangement. 

(c) If the subject property cannot be 
transferred pursuant to such a leasing 
arrangement (e.g., the relevant Federal 
agency prefers ownership, the LRA and 
the Federal agency cannot agree on 
terms of the lease, or the Secretary 
concerned determines that such a lease 
would not be in the Federal interest), 
such property shall remain in Federal 
ownership unless and until the Sec-
retary concerned determines that it is 
surplus. 

(d) If a building or structure is pro-
posed for transfer pursuant to this sec-
tion, that which is leased by the Fed-
eral agency may be all or a portion of 
that building or structure. 

(e) Transfers pursuant to this section 
must be to an LRA. 

(f) Either existing Federal tenants or 
Federal agencies desiring to locate 
onto the property after operational clo-
sure may make use of such a leasing 
arrangement. The Secretary concerned 
may not enter into such a leasing ar-
rangement unless: 

(1) In the case of a Defense Agency, 
the Secretary concerned is acting in an 
Executive Agent capacity on behalf of 
the Agency that certifies that such a 
leasing arrangement is in the interest 
of that Agency; or, 

(2) In the case of a Military Depart-
ment, the Secretary concerned cer-
tifies that such a leasing arrangement 
is in the best interest of the Military 
Department and that use of the prop-
erty by the Military Department is 
consistent with the obligation to close 
or realign the installation in accord-
ance with the recommendations of the 

Defense Base Closure and Realignment 
Commission. 

(g) Property eligible for such a leas-
ing arrangement is not surplus because 
it is still needed by the Federal Gov-
ernment. Even though the LRA would 
not otherwise have to include such 
property in its redevelopment plan, it 
should include the property in its rede-
velopment plan anyway to take into 
account the planned Federal use of 
such property. 

(h) The terms of the LRA’s lease to 
the Federal Government should afford 
the Federal agency rights as close to 
those associated with ownership of the 
property as is practicable. The require-
ments of the General Services Admin-
istration (GSA) Federal Acquisition 
Regulation (48 CFR part 570) are not 
applicable to the lease, but provisions 
in that regulation may be used to the 
extent they are consistent with this 
part. The terms of the lease are nego-
tiable subject to the following: 

(1) The lease shall be for a term of no 
more than 50 years, but may provide 
for options for renewal or extension of 
the term at the request of the Federal 
Government. The lease term should be 
based on the needs of the Federal agen-
cy. 

(2) The lease, or any renewals or ex-
tensions thereof, shall not require rent-
al payments. 

(3) Notwithstanding paragraph (h)(2) 
of this section, if the lease involves a 
substantial portion of the installation, 
the Secretary concerned may obtain fa-
cility services for the leased property 
and common area maintenance from 
the LRA or the LRA’s assignee as a 
provision of the lease. 

(A) Such services and common area 
maintenance shall be provided at a rate 
no higher than the rate charged to non- 
Federal tenants of the transferred 
property. 

(B) Such services and common area 
maintenance shall not include— 

(i) Municipal services that a State or 
local government is required by law to 
provide to all landowners in its juris-
diction without direct charge, includ-
ing police protection; or 

(ii) Firefighting or security-guard 
functions. 
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(C) The Federal agency may be re-
sponsible for services such as jani-
torial, grounds keeping, utilities, cap-
ital maintenance, and other services 
normally provided by a landlord. Ac-
quisition of such services by the Fed-
eral agency is to be accomplished 
through the use of Federal Acquisition 
Regulation procedures or otherwise in 
accordance with applicable statutory 
and regulatory requirements. 

(4) The lease shall include a provision 
prohibiting the LRA from transferring 
fee title to another entity during the 
term of the lease, other than one of the 
political jurisdictions that comprise 
the LRA, without the written consent 
of the Federal agency occupying the 
leased property. 

(5)(i) The lease shall include an op-
tion specifying that if the Federal 
agency no longer needs the property 
before the expiration of the term of the 
lease, the remainder of the lease term 
may be satisfied by the same or an-
other Federal agency that needs prop-
erty for a similar use. (‘‘Similar use’’ is 
a use that is comparable to or essen-
tially the same as the use under the 
original lease, as determined by the 
Secretary concerned.) 

(ii)(B) If the tenant is a DoD Compo-
nent, before notifying GSA of the 
availability of the leasehold, it shall 
determine whether any other DoD 
Component has a requirement for the 
leasehold; in doing so, it shall consult 
with the LRA. If another DoD Compo-
nent has a requirement for the lease-
hold, that DoD Component shall be al-
lowed to assume the leasehold for the 
remainder of its term. If no DoD Com-
ponent has a requirement for the lease-
hold, the tenant shall notify GSA in 
accordance with paragraph (h)(5)(ii)(A) 
of this section. 

(A) The Federal tenant shall notify 
the GSA of the availability of the 
leasehold. GSA will then decide wheth-
er to exercise this option after con-
sulting with the LRA or other property 
owner. The GSA shall have 60 days 
from the date of notification in which 
to identify a Federal agency to serve 
out the term of the lease and to notify 
the LRA or other property owner of the 
new tenant. If the GSA does not notify 
the LRA or other property owner of a 
new tenant within such 60 days, the 

leasehold shall terminate on a date 
agreed to by the Federal tenant and 
the LRA or other property owner. 

(B) If the GSA decides not to exercise 
this option after consulting with the 
LRA or other property owner, the 
leasehold shall terminate on a date 
agreed to by the Federal tenant and 
the LRA or other property owner. 

(6) The terms of the lease shall pro-
vide that the Federal agency may re-
pair and improve the property at its 
expense after consultation with the 
LRA. 

(i) Property subject to such a leasing 
arrangement shall be conveyed in ac-
cordance with the existing EDC proce-
dures. The LRA shall submit the fol-
lowing in addition to the application 
requirements outlined in § 174.9(e) of 
this part: 

(1) A description of the parcel or par-
cels the LRA proposes to have trans-
ferred to it and then to lease to a Fed-
eral agency; 

(2) A written statement signed by an 
authorized representative of the Fed-
eral agency that it agrees to accept the 
lease of the property; and, 

(3) A statement explaining why such 
a leasing arrangement is necessary for 
the long-term economic redevelopment 
of the installation property. 

(j) The exact amount of consider-
ation, or the formula to be used to de-
termine that consideration, as well as 
the schedule for payment of consider-
ation must be agreed upon in writing 
before transfer pursuant to this sec-
tion. 

Subpart E—Personal Property 

§ 174.13 Personal property. 

(a) This section outlines procedures 
to allow transfer of personal property 
to the LRA for the effective implemen-
tation of a redevelopment plan. Per-
sonal property does not include fix-
tures. 

(b) The Secretary concerned, sup-
ported by DoD Components with per-
sonal property on the installation, will 
take an inventory of the personal prop-
erty, including its condition, within 6 
months after the date of approval of 
closure or realignment. This inventory 
will be limited to the personal property 
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located on the real property to be dis-
posed of by the Military Department. 
The inventory will be taken in con-
sultation with LRA officials. If there is 
no LRA, the Secretary concerned shall 
consult with the local government in 
whose jurisdiction the installation is 
wholly located, or a local government 
agency or a State government agency 
designated for that purpose by the Gov-
ernor of the State. Based on these con-
sultations, the installation commander 
will determine the items or category of 
items that have the potential to en-
hance the reuse of the real property. 

(c) Except for property subject to the 
exemptions in paragraph (e) of this sec-
tion, personal property with potential 
to enhance the reuse of the real prop-
erty shall remain at an installation 
being closed or realigned until the ear-
lier of: 

(1) One week after the Secretary con-
cerned receives the redevelopment 
plan; 

(2) The date notified by the LRA that 
there will be no redevelopment plan; 

(3) 24 months after the date of ap-
proval of the closure or realignment of 
the installation; or 

(4) 90 days before the date of the clo-
sure or realignment of the installation. 

(d) National Guard property under 
the control of the United States Prop-
erty and Fiscal Officer is subject to in-
ventory and may be made available for 
redevelopment planning purposes. 

(e) Personal property may be re-
moved upon approval of the installa-
tion commander or higher authority, 
as prescribed by the Secretary con-
cerned, after the inventory required in 
paragraph (b) of this section has been 
sent to the LRA, when: 

(1) The property is required for the 
operation of a unit, function, compo-
nent, weapon, or weapons system at 
another installation; 

(2) The property is uniquely military 
in character and is likely to have no ci-
vilian use (other than use for its mate-
rial content or as a source of com-
monly used components). This property 
consists of classified items; nuclear, bi-
ological, and chemical items; weapons 
and munitions; museum property or 
items of significant historic value that 
are maintained or displayed on loan; 
and similar military items; 

(3) The property is not required for 
the reutilization or redevelopment of 
the installation (as jointly determined 
by the Secretary concerned and the 
LRA); 

(4) The property is stored at the in-
stallation for purposes of distribution 
(including spare parts or stock items) 
or redistribution and sale (DoD excess/ 
surplus personal property). This prop-
erty includes materials or parts used in 
a manufacturing or repair function but 
does not include maintenance spares 
for equipment to be left in place; 

(5) The property meets known re-
quirements of an authorized program 
of a DoD Component or another Fed-
eral agency that would have to pur-
chase similar items, and is the subject 
of a written request by the head of the 
DoD Component or other Federal agen-
cy. If the authority to acquire personal 
property has been delegated, a copy of 
the delegation must accompany the re-
quest. (For purposes of this paragraph, 
‘‘purchase’’ means the DoD Component 
or Federal agency intends to obligate 
funds in the current quarter or next six 
fiscal quarters.) The DoD Component 
or Federal agency must pay packing, 
crating, handling, and transportation 
charges associated with such transfers 
of personal property; 

(6) The property belongs to a non-
appropriated fund instrumentality 
(NAFI) of the Department of Defense; 
separate arrangements for commu-
nities to purchase such property are 
possible and may be negotiated with 
the Secretary concerned; 

(7) The property is not owned by the 
Department of Defense, i.e., it is owned 
by a Federal agency outside the De-
partment of Defense or by non-Federal 
persons or entities such as a State, a 
private corporation, or an individual; 
or, 

(8) The property is needed elsewhere 
in the national security interest of the 
United States as determined by the 
Secretary concerned. This authority 
may not be re-delegated below the 
level of an Assistant Secretary. In ex-
ercising this authority, the Secretary 
may transfer the property to any DoD 
Component or other Federal agency. 

(f) Personal property not subject to 
the exemptions in paragraph (e) of this 
section may be conveyed to the LRA as 
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part of an EDC for the real property if 
the Secretary concerned makes a find-
ing that the personal property is nec-
essary for the effective implementation 
of the redevelopment plan. 

(g) Personal property may also be 
conveyed separately to the LRA under 
an EDC for personal property. This 
type of EDC can be made if the Sec-
retary concerned determines that the 
transfer is necessary for the effective 
implementation of a redevelopment 
plan with respect to the installation. 
Such determination shall be based on 
the LRA’s timely application for the 
property, which should be submitted to 
the Secretary upon completion of the 
redevelopment plan. The application 
must include the LRA’s agreement to 
accept the personal property after a 
reasonable period and will otherwise 
comply with the requirements of 
§§ 174.9 and 174.10 of this part. The 
transfer will be subject to reasonable 
limitations and conditions on use. 

(h) Personal property that is not 
needed by a DoD Component or a ten-
ant Federal agency or conveyed to an 
LRA (or a state or local jurisdiction in 
lieu of an LRA), or conveyed as related 
personal property together with the 
real property, will be transferred to the 
Defense Reutilization and Marketing 
Office for disposal in accordance with 
applicable regulations. 

(i) Useful personal property not need-
ed by the Federal Government and not 
qualifying for transfer to the LRA 
under an EDC may be donated to the 
community or LRA through the appro-
priate State Agency for Surplus Prop-
erty (SASP) under 41 CFR part 102–37 
surplus program guidelines. Personal 
property donated under this procedure 
must meet the usage and control re-
quirements of the applicable SASP. 

Subpart F—Maintenance and 
Repair 

§ 174.14 Maintenance and repair. 

(a) Facilities and equipment located 
on installations being closed are often 
important to the eventual reuse of the 
installation. This section provides 
maintenance procedures to preserve 
and protect those facilities and items 
of equipment needed for reuse in an ec-

onomical manner that facilitates in-
stallation redevelopment. 

(b) In order to ensure quick reuse, 
the Secretary concerned, in consulta-
tion with the LRA, will establish ini-
tial levels of maintenance and repair 
needed to aid redevelopment and to 
protect the property for the time peri-
ods set forth in paragraph (c) of this 
section. Where agreement between the 
Secretary and the LRA cannot be 
reached, the Secretary will determine 
the required levels of maintenance and 
repair and its duration. In no case will 
these initial levels of maintenance: 

(1) Exceed the standard of mainte-
nance and repair in effect on the date 
of approval of closure or realignment; 

(2) Be less than maintenance and re-
pair required to be consistent with 
Federal Government standards for ex-
cess and surplus properties as provided 
in the Federal Management Regula-
tions of the GSA, 41 CFR part 102; 

(3) Be less than the minimum levels 
required to support the use of such fa-
cilities or equipment for nonmilitary 
purposes; or, 

(4) Require any property improve-
ments, including construction, alter-
ation, or demolition, except when the 
demolition is required for health, safe-
ty, or environmental purposes, or is 
economically justified in lieu of con-
tinued maintenance expenditures. 

(c) Unless the Secretary concerned 
determines that it is in the national se-
curity interest of the United States, 
the levels of maintenance and repair 
specified in paragraph (b) of this sec-
tion shall not be changed until the ear-
lier of: 

(1) One week after the Secretary con-
cerned receives the redevelopment 
plan; 

(2) The date notified by the LRA that 
there will be no redevelopment plan; 

(3) 24 months after the date of ap-
proval of the closure or realignment of 
the installation; or 

(4) 90 days before the date of the clo-
sure or realignment of the installation. 

(d) The Secretary concerned may ex-
tend the time period for the initial lev-
els of maintenance and repair for prop-
erty still under the Secretary’s control 
for an additional period, if the Sec-
retary determines that the LRA is ac-
tively implementing its redevelopment 
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plan, and such levels of maintenance 
are justified. 

(e) Once the time period for the ini-
tial or extended levels of maintenance 
and repair expires, the Secretary con-
cerned will reduce the levels of mainte-
nance and repair to levels consistent 
with Federal Government standards for 
excess and surplus properties as pro-
vided in the Federal Management Reg-
ulations of the GSA, except in the case 
of facilities still being used to perform 
a DoD mission. 

Subpart G—Environmental Matters 

§ 174.15 Indemnification under Section 
330 of the National Defense Author-
ization Act for Fiscal Year 1993. 

Section 330 of the National Defense 
Authorization Act for Fiscal Year 1993, 
Pub. L. 102–484, as amended, provides 
for indemnification of transferees of 
closing Department of Defense prop-
erties under circumstances specified in 
that statute. The authority to imple-
ment this provision of law has been 
delegated by the Secretary of Defense 
to the General Counsel of the Depart-
ment of Defense; therefore, this provi-
sion of law shall only be referred to or 
recited in any deed, sales agreement, 
bill of sale, lease, license, easement, 
right-of-way, or transfer document for 
real or personal property after obtain-
ing the written concurrence of the Dep-
uty General Counsel (Environment and 
Installations), Office of the General 
Counsel, Department of Defense. 

§ 174.16 Real property containing ex-
plosive or chemical agent hazards. 

The DoD Component controlling real 
property known to contain or sus-
pected of containing explosive or chem-
ical agent hazards from past DoD mili-
tary munitions-related or chemical 
warfare-related activities shall, prior 
to transfer of the property out of De-
partment of Defense control, obtain 
the DoD Explosives Safety Board’s ap-
proval of measures planned to ensure 
protectiveness from such hazards, in 
accordance with DoD Directive 6055.9E, 
Explosives Safety Management and the 
DoD Explosives Safety Board. 

§ 174.17 NEPA. 

At installations subject to this part, 
NEPA analysis shall comply with the 
promulgated NEPA regulations of the 
Military Department exercising real 
property accountability for the instal-
lation, including any requirements re-
lating to responsibility for funding the 
analysis. See 32 CFR parts 651 (for the 
Army), 775 (for the Navy), and 989 (for 
the Air Force). Nothing in this section 
shall be interpreted as releasing a Mili-
tary Department from complying with 
its own NEPA regulation. 

§ 174.18 Historic preservation. 

(a) The transfer, lease, or sale of Na-
tional Register-eligible historic prop-
erty to a non-Federal entity at instal-
lations subject to this part may con-
stitute an ‘‘adverse effect’’ under the 
regulations implementing the National 
Historic Preservation Act (36 CFR 
800.5(a)(2)(vii)). One way of resolving 
this adverse effect is to restrict the use 
that may be made of the property sub-
sequent to its transfer out of Federal 
ownership or control through the impo-
sition of legally enforceable restric-
tions or conditions. The Secretary con-
cerned may include such restrictions or 
conditions (typically a real property 
interest in the form of a restrictive 
covenant or preservation easement) in 
any deed or lease conveying an interest 
in historic property to a non-Federal 
entity. Before doing so, the Secretary 
should first consider whether the his-
toric character of the property can be 
protected effectively through planning 
and zoning actions undertaken by units 
of State or local government; if so, 
working with such units of State or 
local government to protect the prop-
erty through these means is preferable 
to encumbering the property with such 
a covenant or easement. 

(b) Before including such a covenant 
or easement in a deed or lease, the Sec-
retary concerned shall consider— 

(1) Whether the jurisdiction that en-
compasses the property authorizes 
such a covenant or easement; and 

(2) Whether the Secretary can give or 
assign to a third party the responsi-
bility for monitoring and enforcing 
such a covenant or easement. 
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PART 175 [RESERVED] 

PART 176—REVITALIZING BASE 
CLOSURE COMMUNITIES AND 
COMMUNITY ASSISTANCE— 
COMMUNITY REDEVELOPMENT 
AND HOMELESS ASSISTANCE 

Sec. 
176.1 Purpose. 
176.5 Definitions. 
176.10 Applicabiity. 
176.15 Waivers and extensions of deadlines. 
176.20 Overview of the process. 
176.25 HUD’s negotiations and consultations 

with the LRA. 
176.30 LRA application. 
176.35 HUD’s review of the application. 
176.40 Adverse determinations. 
176.45 Disposal of buildings and property. 

AUTHORITY: 10 U.S.C. 2687 note. 

SOURCE: 62 FR 35346, July 1, 1997, unless 
otherwise noted. 

§ 176.1 Purpose. 
This part implements the Base Clo-

sure Community Redevelopment and 
Homeless Assistance Act, as amended 
(10 U.S.C. 2687 note), which instituted a 
new community-based process for ad-
dressing the needs of the homeless at 
base closure and realignment sites. In 
this process, Local Redevelopment Au-
thorities (LRAs) identify interest from 
homeless providers in installation 
property and develop a redevelopment 
plan for the installation that balances 
the economic redevelopment and other 
development needs of the communities 
in the vicinity of the installation with 
the needs of the homeless in those com-
munities. The Department of Housing 
and Urban Development (HUD) reviews 
the LRA’s plan to see that an appro-
priate balance is achieved. This part 
also implements the process for identi-
fying interest from State and local en-
tities for property under a public ben-
efit transfer. The LRA is responsible 
for concurrently identifying interest 
from homeless providers and State and 
local entities interested in property 
under a public benefit transfer. 

§ 176.5 Definitions. 
As used in this part: 
CERCLA. Comprehensive Environ-

mental Response, Compensation, and 
Liability Act (42 U.S.C. 9601 et seq.). 

Communities in the vicinity of the in-
stallation. The communities that con-
stitute the political jurisdictions 
(other than the State in which the in-
stallation is located) that comprise the 
LRA for the installation. If no LRA is 
formed at the local level, and the State 
is serving in that capacity, the commu-
nities in the vicinity of the installation 
are deemed to be those political juris-
diction(s) (other than the State) in 
which the installation is located. 

Continuum of care system. 
(1) A comprehensive homeless assist-

ance system that includes: 
(i) A system of outreach and assess-

ment for determining the needs and 
condition of an individual or family 
who is homeless, or whether assistance 
is necessary to prevent an individual or 
family from becoming homeless; 

(ii) Emergency shelters with appro-
priate supportive services to help en-
sure that homeless individuals and 
families receive adequate emergency 
shelter and referral to necessary serv-
ice providers or housing finders; 

(iii) Transitional housing with appro-
priate supportive services to help those 
homeless individuals and families who 
are not prepared to make the transi-
tion to independent living; 

(iv) Housing with or without sup-
portive services that has no established 
limitation on the amount of time of 
residence to help meet long-term needs 
of homeless individuals and families; 
and, 

(v) Any other activity that clearly 
meets an identified need of the home-
less and fills a gap in the continuum of 
care. 

(2) Supportive services are services 
that enable homeless persons and fami-
lies to move through the continuum of 
care toward independent living. These 
services include, but are not limited to, 
case management, housing counseling, 
job training and placement, primary 
health care, mental health services, 
substance abuse treatment, child care, 
transportation, emergency food and 
clothing family violence services, edu-
cation services, moving services, as-
sistance in obtaining entitlements, and 
referral to veterans services and legal 
services. 
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Consolidated Plan. The plan prepared 
in accordance with the requirements of 
24 CFR part 91. 

Day. One calendar day including 
weekends and holidays. 

DoD. Department of Defense. 
HHS. Department of Health and 

Human Services. 
Homeless person. 
(1) An individual or family who lacks 

a fixed, regular, and adequate night-
time residence; and 

(2) An individual or family who has a 
primary nighttime residence that is: 

(i) A supervised publicly or privately 
operated shelter designed to provide 
temporary living accommodations (in-
cluding welfare hotels, congregate 
shelters and transitional housing for 
the mentally ill); 

(ii) An institution that provides a 
temporary residence for individuals in-
tended to be institutionalized; or, 

(iii) A public or private place not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for 
human beings. 

(3) This term does not include any in-
dividual imprisoned or otherwise de-
tained under an Act of the Congress or 
a State law. 

HUD. Department of Housing and 
Urban Development. 

Installation. A base, camp, post, sta-
tion, yard, center, homeport facility 
for any ship or other activity under the 
jurisdiction of DoD, including any 
leased facility, that is approved for clo-
sure or realignment under the Base 
Closure and Realignment Act of 1988 
(Pub. L. 100–526). as amended, or the 
Defense Base Closure and Realignment 
Act of 1990 (Pub. L. 101–510), as amend-
ed (both at 10 U.S.C. 2687, note). 

Local redevelopment authority (LRA). 
Any authority or instrumentality es-
tablished by State or local government 
and recognized by the Secretary of De-
fense, through the Office of Economic 
Adjustment, as the entity responsible 
for developing the redevelopment plan 
with respect to the installation or for 
directing implementation of the plan. 

NEPA. National Environmental Pol-
icy Act of 1969 (42 U.S.C. 4320). 

OEA. Office of Economic Adjustment, 
Department of Defense. 

Private nonprofit organization. An or-
ganization, no part of the net earnings 

of which inures to the benefit of any 
member, founder, contributor, or indi-
vidual; that has a voluntary board; 
that has an accounting system or has 
designated an entity that will main-
tain a functioning accounting system 
for the organization in accordance with 
generally accepted accounting proce-
dures; and that practices non-
discrimination in the provision of as-
sistance. 

Public benefit transfer. The transfer of 
surplus military property for a speci-
fied public purpose at up to a 100-per-
cent discount in accordance with 40 
U.S.C. 471 et seq. or 49 U.S.C. 47151– 
47153. 

Redevelopment plan. A plan that is 
agreed by the LRA with respect to the 
installation and provides for the reuse 
or redevelopment of the real property 
and personal property of the installa-
tion that is available for such reuse 
and redevelopment as a result of the 
closure of the installation. 

Representative(s) of the homeless. A 
State or local government agency or 
private nonprofit organization, includ-
ing a homeless assistance planning 
board, that provides or proposes to pro-
vide services to the homeless. 

Substantially equivalent. Property 
that is functionally suitable to sub-
stitute for property referred to in an 
approved Title V application. For ex-
ample, if the representative of the 
homeless had an approved Title V ap-
plication for a building that would ac-
commodate 100 homeless persons in an 
emergency shelter, the replacement fa-
cility would also have to accommodate 
100 at a comparable cost for renova-
tion. 

Substantially equivalent funding. Suffi-
cient funding to acquire a substan-
tially equivalent facility. 

Surplus property. Any excess property 
not required for the needs and the dis-
charge of the responsibilities of all 
Federal Agencies. Authority to make 
this determination, after screening 
with all Federal Agencies, rests with 
the Military Departments. 

Title V. Title V of the Steward B. 
McKinney Homeless Assistance Act of 
1987 (42 U.S.C. 11411) as amended by the 
National Defense Authorization Act for 
Fiscal Year 1994 (Pub. L. 103–160). 
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Urban county. A county within a met-
ropolitan area as defined at 24 CFR 
570.3. 

§ 176.10 Applicability. 
(a) General. This part applies to all 

installations that are approved for clo-
sure/realignment by the President and 
Congress under Pub. L. 101–510 after Oc-
tober 25, 1994. 

(b) Request for inclusion under this 
process. This part also applies to instal-
lations that were approved for closure/ 
realignment under either Public Law 
100–526 or Public Law 101–510 prior to 
October 25, 1994 and for which an LRA 
submitted a request for inclusion under 
this part to DoD by December 24, 1994. 
A list of such requests was published in 
the FEDERAL REGISTER on May 30, 1995 
(60 FR 28089). 

(1) For installations with Title V ap-
plications pending but not approved be-
fore October 25, 1994, the LRA shall 
consider and specifically address any 
application for use of buildings and 
property to assist the homeless that 
were received by HHS prior to October 
25, 1994, and were spending with the 
Secretary of HHS on that date. These 
pending requests shall be addressed in 
the LRA’s homeless assistance submis-
sion. 

(2) For installations with Title V ap-
plications approved before October 25, 
1994 where there is an approved Title V 
application, but property has not been 
assigned or otherwise disposed of by 
the Military Department, the LRA 
must ensure that its homeless assist-
ance submission provides the Title V 
applicant with: 

(i) The property requested; 
(ii) Properties, on or off the installa-

tion, that are substantially equivalent 
to those requested; 

(iii) Sufficient funding to acquire 
such substantially equivalent prop-
erties; 

(iv) Services and activities that meet 
the needs identified in the application; 
or, 

(v) A combination of the properties, 
funding, and services and activities de-
scribed in § 176.10(b)(2)(i)–(iv) of this 
part. 

(c) Revised Title V process. All other 
installations approved for closure or 
realignment under either Public Law 

100–526 or Public Law 101–510 prior to 
October 25, 1994, for which there was no 
request for consideration under this 
part, are covered by the process stipu-
lated under Title V. Buildings or prop-
erty that were transferred or leased for 
homeless use under Title V prior to Oc-
tober 25, 1994, may not be reconsidered 
under this part. 

§ 176.15 Waivers and extensions of 
deadlines. 

(a) After consultation with the LRA 
and HUD, and upon a finding that it is 
in the interest of the communities af-
fected by the closure/realignment of 
the installation, DoD, through the Di-
rector of the Office of Economic Ad-
justment, may extend or postpone any 
deadline contained in this part. 

(b) Upon completion of a determina-
tion and finding of good cause, and ex-
cept for deadlines and actions required 
on the part of DoD, HUD may waive 
any provision of §§ 176.20 through 176.45 
of this part in any particular case, sub-
ject only to statutory limitations. 

§ 176.20 Overview of the process. 
(a) Recognition of the LRA. As soon as 

practicable after the list of installa-
tions recommended for closure or re-
alignment is approved, DoD, through 
OEA, will recognize an LRA for the in-
stallation. Upon recognition, OEA shall 
publish the name, address, and point of 
contact for the LRA in the FEDERAL 
REGISTER and in a newspaper of general 
circulation in the communities in the 
vicinity of the installation. 

(b) Responsibilities of the Military De-
partment. The Military Department 
shall make installation properties 
available to other DoD components and 
Federal agencies in accordance with 
the procedures set out at 32 CFR part 
174. The Military Department will keep 
the LRA informed of other Federal in-
terest in the property during this proc-
ess. Upon completion of this process 
the Military Department will notify 
HUD and either the LRA or the Chief 
Executive Officer of the State, as ap-
propriate, and publish a list of surplus 
property on the installation that will 
be available for reuse in the FEDERAL 
REGISTER and a newspaper of general 
circulation in the communities in the 
vicinity of the installation. 
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(c) Responsibilities of the LRA. The 
LRA should begin to conduct outreach 
efforts with respect to the installation 
as soon as is practicable after the date 
of approval of closure/realignment of 
the installation. The local reuse plan-
ning process must begin no later than 
the date of the Military Department’s 
FEDERAL REGISTER publication of 
available property described at 
§ 176.20(b). For those installations that 
began the process described in this part 
prior to August 17, 1995, HUD will, on a 
case-by-case basis, determine whether 
the statutory requirements have been 
fulfilled and whether any additional re-
quirements listed in this part should be 
required. Upon the FEDERAL REGISTER 
publication described in § 176.20(b), the 
LRA shall: 

(1) Publish, within 30 days, in a news-
paper of general circulation in the 
communities in the vicinity of the in-
stallation, the time period during 
which the LRA will receive notices of 
interest from State and local govern-
ments, representatives of the homeless, 
and other interested parties. This pub-
lication shall include the name, ad-
dress, telephone number and the point 
of contact for the LRA who can provide 
information on the prescribed form and 
contents of the notices of interest. The 
LRA shall notify DoD of the deadline 
specified for receipt of notices of inter-
est. LRAs are strongly encouraged to 
make this publication as soon as pos-
sible within the permissible 30 day pe-
riod in order to expedite the closure 
process. 

(i) In addition, the LRA has the op-
tion to conduct an informal solicita-
tion of notices of interest from public 
and non-profit entities interested in 
obtaining property via a public benefit 
transfer other than a homeless assist-
ance conveyance under either 40 U.S.C. 
471 et. seq. or 49 U.S.C. 47151–47153. As 
part of such a solicitation, the LRA 
may wish to request that interested en-
tities submit a description of the pro-
posed use to the LRA and the spon-
soring Federal agency. 

(ii) For all installations selected for 
closure or realignment prior to 1995 
that elected to proceed under Public 
Law 103–421, the LRA shall accept no-
tices of interest for not less than 30 
days. 

(iii) For installations selected for 
closure or realignment in 1995 or there-
after, notices of interest shall be ac-
cepted for a minimum of 90 days and 
not more than 180 days after the LRA’s 
publication under § 176.20(c)(1). 

(2) Prescribe the form and contents of 
notices of interest. 

(i) The LRA may not release to the 
public any information regarding the 
capacity of the representative of the 
homeless to carry out its program, a 
description of the organization, or its 
financial plan for implementing the 
program, without the consent of the 
representative of the homeless con-
cerned, unless such release is author-
ized under Federal law and under the 
law of the State and communities in 
which the installation concerned is lo-
cated. The identity of the representa-
tive of the homeless may be disclosed. 

(ii) The notices of interest from rep-
resentatives of the homeless must in-
clude: 

(A) A description of the homeless as-
sistance program proposed, including 
the purposes to which the property or 
facility will be put, which may include 
uses such as supportive services, job 
and skills training, employment pro-
grams, shelters, transitional housing 
or housing with no established limita-
tion on the amount of time of resi-
dence, food and clothing banks, treat-
ment facilities, or any other activity 
which clearly meets an identified need 
of the homeless and fills a gap in the 
continuum of care; 

(B) A description of the need for the 
program; 

(C) A description of the extent to 
which the program is or will be coordi-
nated with other homeless assistance 
programs in the communities in the vi-
cinity of the installation; 

(D) Information about the physical 
requirements necessary to carry out 
the program including a description of 
the buildings and property at the in-
stallation that are necessary to carry 
out the program; 

(E) A description of the financial 
plan, the organization, and the organi-
zational capacity of the representative 
of the homeless to carry out the pro-
gram; and, 
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(F) An assessment of the time re-
quired to start carrying out the pro-
gram. 

(iii) The notices of interest from en-
tities other than representatives of the 
homeless should specify the name of 
the entity and specific interest in prop-
erty or facilities along with a descrip-
tion of the planned use. 

(3) In addition to the notice required 
under § 176.20(c)(1), undertake outreach 
efforts to representatives of the home-
less by contacting local government of-
ficials and other persons or entities 
that may be interested in assisting the 
homeless within the vicinity of the in-
stallation. 

(i) The LRA may invite persons and 
organizations identified on the HUD 
list of representatives of the homeless 
and any other representatives of the 
homeless with which the LRA is famil-
iar, operating in the vicinity of the in-
stallation, to the workshop described 
in § 176.20(c)(3)(ii). 

(ii) The LRA, in coordination with 
the Military Department and HUD, 
shall conduct at least one workshop 
where representatives of the homeless 
have an opportunity to: 

(A) Learn about the closure/realign-
ment and disposal process; 

(B) Tour the buildings and properties 
available either on or off the installa-
tion; 

(C) Learn about the LRA’s process 
and schedule for receiving notices of 
interest as guided by § 176.20(c)(2); and, 

(D) Learn about any known land use 
constraints affecting the available 
property and buildings. 

(iii) The LRA should meet with rep-
resentatives of the homeless that ex-
press interest in discussing possible 
uses for these properties to alleviate 
gaps in the continuum of care. 

(4) Consider various properties in re-
sponse to the notices of interest. The 
LRA may consider property that is lo-
cated off the installation. 

(5) Develop an application, including 
the redevelopment plan and homeless 
assistance submission, explaining how 
the LRA proposes to address the needs 
of the homeless. This application shall 
consider the notices of interest re-
ceived from State and local govern-
ments, representatives of the homeless, 
and other interested parties. This shall 

include, but not be limited to, entities 
eligible for public benefit transfers 
under either 40 U.S.C. 471 et. seq., or 49 
U.S.C. 47151–47153; representatives of 
the homeless; commercial, industrial, 
and residential development interests; 
and other interests. From the deadline 
date for receipt of notices of interest 
described at § 176.20(c)(1), the LRA shall 
have 270 days to complete and submit 
the LRA application to the appropriate 
Military Department and HUD. The ap-
plication requirements are described at 
§ 176.30. 

(6) Make the draft application avail-
able to the public for review and com-
ment periodically during the process of 
developing the application. The LRA 
must conduct at least one public hear-
ing on the application prior to its sub-
mission to HUD and the appropriate 
Military Department. A summary of 
the public comments received during 
the process of developing the applica-
tion shall be included in the applica-
tion when it is submitted. 

(d) Public benefit transfer screening. 
The LRA should, while conducting its 
outreach efforts, work with the Federal 
agencies that sponsor public benefit 
transfers under either 40 U.S.C. 471 et. 
seq. or 49 U.S.C. 47151–47153. Those 
agencies can provide a list of parties in 
the vicinity of the installation that 
might be interested in and eligible for 
public benefit transfers. The LRA 
should make a reasonable effort to in-
form such parties of the availability of 
the property and incorporate their in-
terests within the planning process. 
Actual recipients of property are to be 
determined by sponsoring Federal 
agency. The Military Departments 
shall notify sponsoring Federal agen-
cies about property that is available 
based on the community redevelop-
ment plan and keep the LRA apprised 
of any expressions of interest. Such ex-
pressions of interest are not required 
to be incorporated into the redevelop-
ment plan, but must be considered. 

[62 FR 35346, July 1, 1997, as amended at 71 
FR 9927, Feb. 28, 2006] 

§ 176.25 HUD’s negotiations and con-
sultations with the LRA. 

HUD may negotiate and consult with 
the LRA before and during the course 
of preparation of the LRA’s application 
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and during HUD’s review thereof with a 
view toward avoiding any preliminary 
determination that the application 
does not meet any requirement of this 
part. LRAs are encouraged to contact 
HUD for a list of persons and organiza-
tions that are representatives of the 
homeless operating in the vicinity of 
the installation. 

§ 176.30 LRA application. 

(a) Redevelopment plan. A copy of the 
redevelopment plan shall be part of the 
application. 

(b) Homeless assistance submission. 
This component of the application 
shall include the following: 

(1) Information about homelessness 
in the communities in the vicinity of 
the installation. 

(i) A list of all the political jurisdic-
tions which comprise the LRA. 

(ii) A description of the unmet need 
in the continuum of care system within 
each political jurisdiction, which 
should include information about any 
gaps that exist in the continuum of 
care for particular homeless subpopula-
tions. The source for this information 
shall depend upon the size and nature 
of the political jurisdictions(s) that 
comprise the LRA. LRAs representing: 

(A) Political jurisdictions that are 
required to submit a Consolidated Plan 
shall include a copy of their Homeless 
and Special Needs Population Table 
(Table 1), Priority Homeless Needs As-
sessment Table (Table 2), and narrative 
description thereof from that Consoli-
dated Plan, including the inventory of 
facilities and services that assist the 
homeless in the jurisdiction. 

(B) Political jurisdictions that are 
part of an urban county that is re-
quired to submit a Consolidated Plan 
shall include a copy of their Homeless 
and Special Needs Population Table 
(Table 1), Priority Homeless Needs As-
sessment Table (Table 2), and narrative 
description thereof from that Consoli-
dated Plan, including the inventory of 
facilities and services that assist the 
homeless in the jurisdiction. In addi-
tion, the LRA shall explain what por-
tion of the homeless population and 
subpopulations described in the Con-
solidated Plan are attributable to the 
political jurisdiction it represents. 

(C) A political jurisdiction not de-
scribed by § 176.30(b)(1)(ii)(A) or 
§ 176.30(b)(1)(ii)(B) shall submit a nar-
rative description of what it perceives 
to be the homeless population within 
the jurisdiction and a brief inventory 
of the facilities and services that assist 
homeless persons and families within 
the jurisdiction. LRAs that represent 
these jurisdictions are not required to 
conduct surveys of the homeless popu-
lation. 

(2) Notices of interest proposing as-
sistance to homeless persons and/or 
families. 

(i) A description of the proposed ac-
tivities to be carried out on or off the 
installation and a discussion of how 
these activities meet a portion or all of 
the needs of the homeless by address-
ing the gaps in the continuum of care. 
The activities need not be limited to 
expressions of interest in property, but 
may also include discussions of how 
economic redevelopment may benefit 
the homeless; 

(ii) A copy of each notice of interest 
from representatives of the homeless 
for use of buildings and property and a 
description of the manner in which the 
LRA’s application addresses the need 
expressed in each notice of interest. If 
the LRA determines that a particular 
notice of interest should not be award-
ed property, an explanation of why the 
LRA determined not to support that 
notice of interest, the reasons for 
which may include the impact of the 
program contained in the notice of in-
terest on the community as described 
in § 176.30(b)(2)(iii); and, 

(iii) A description of the impact that 
the implemented redevelopment plan 
will have on the community. This shall 
include information on how the LRA’s 
redevelopment plan might impact the 
character of existing neighborhoods ad-
jacent to the properties proposed to be 
used to assist the homeless and should 
discuss alternative plans. Impact on 
schools, social services, transportation, 
infrastructure, and concentration of 
minorities and/or low income persons 
shall also be discussed. 

(3) Legally binding agreements for 
buildings, property, funding, and/or 
services. 

(i) A copy of the legally binding 
agreements that the LRA proposes to 
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enter into with the representative(s) of 
the homeless selected by the LRA to 
implement homeless programs that fill 
gaps in the existing continuum of care. 
The legally binding agreements shall 
provide for a process for negotiating al-
ternative arrangements in the event 
that an environmental analysis con-
ducted under § 176.45(b) indicates that 
any property identified for transfer in 
the agreement is not suitable for the 
intended purpose. Where the balance 
determined in accordance with 
§ 176.30(b)(4) provides for the use of in-
stallation property as a homeless as-
sistance facility, legally binding agree-
ments must provide for the reversion 
or transfer, either to the LRA or to an-
other entity or entities, of the build-
ings and property in the event they 
cease to be used for the homeless. In 
cases where the balance proposed by 
the LRA does not include the use of 
buildings or property on the installa-
tion, the legally binding agreements 
need not be tied to the use of specific 
real property and need not include a re-
verter clause. Legally binding agree-
ments shall be accompanied by a legal 
opinion of the chief legal advisor of the 
LRA or political jurisdiction or juris-
dictions which will be executing the le-
gally binding agreements that the le-
gally binding agreements, when exe-
cuted, will constitute legal, valid, bind-
ing, and enforceable obligations on the 
parties thereto; 

(ii) A description of how buildings, 
property, funding, and/or services ei-
ther on or off the installation will be 
used to fill some of the gaps in the cur-
rent continuum of care system and an 
explanation of the suitability of the 
buildings and property for that use; 
and, 

(iii) Information on the availability 
of general services such as transpor-
tation, police, and fire protection, and 
a discussion of infrastructure such as 
water, sewer, and electricity in the vi-
cinity of the proposed homeless activ-
ity at the installation. 

(4) An assessment of the balance with 
economic and other development 
needs. 

(i) An assessment of the manner in 
which the application balances the ex-
pressed needs of the homeless and the 
needs of the communities comprising 

the LRA for economic redevelopment 
and other development; and 

(ii) An explanation of how the LRA’s 
application is consistent with the ap-
propriate Consolidated Plan(s) or any 
other existing housing, social service, 
community, economic, or other devel-
opment plans adopted by the jurisdic-
tions in the vicinity of the installation. 

(5) A description of the outreach un-
dertaken by the LRA. The LRA shall 
explain how the outreach requirements 
described at § 176.20(c)(1) and 
§ 176.20(c)(3) have been fulfilled. This 
explanation shall include a list of the 
representatives of the homeless the 
LRA contacted during the outreach 
process. 

(c) Public comments. The LRA applica-
tion shall include the materials de-
scribed at § 176.20(c)(6). These materials 
shall be prefaced with an overview of 
the citizen participation process ob-
served in preparing the application. 

§ 176.35 HUD’s review of the applica-
tion. 

(a) Timing. HUD shall complete a re-
view of each application no later than 
60 days after its receipt of a completed 
application. 

(b) Standards of review. The purpose of 
the review is to determine whether the 
application is complete and, with re-
spect to the expressed interest and re-
quests of representatives of the home-
less, whether the application: 

(1) Need. Takes into consideration the 
size and nature of the homeless popu-
lation in the communities in the vicin-
ity of the installation, the availability 
of existing services in such commu-
nities to meet the needs of the home-
less in such communities, and the suit-
ability of the buildings and property 
covered by the application for use and 
needs of the homeless in such commu-
nities. HUD will take into consider-
ation the size and nature of the instal-
lation in reviewing the needs of the 
homeless population in the commu-
nities in the vicinity of the installa-
tion. 

(2) Impact of notices of interest. 
Takes into consideration any economic 
impact of the homeless assistance 
under the plan on the communities in 
the vicinity of the installation, includ-
ing: 
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(i) Whether the plan is feasible in 
light of demands that would be placed 
on available social services, police and 
fire protection, and infrastructure in 
the community; and, 

(ii) Whether the selected notices of 
interest are consistent with the Con-
solidated Plan(s) of any other existing 
housing, social service, community 
economic, or other development plans 
adopted by the political jurisdictions 
in the vicinity of the installation. 

(3) Legally binding agreements. 
Specifies the manner in which the 
buildings, property, funding, and/or 
services on or off the installation will 
be made available for homeless assist-
ance purposes. HUD will review each 
legally binding agreement to verify 
that: 

(i) They include all the documents le-
gally required to complete the trans-
actions necessary to realize the home-
less use(s) described in the application; 

(ii) They include all appropriate 
terms and conditions; 

(iii) They address the full range of 
contingencies including those de-
scribed at § 176.30(b)(3)(i); 

(iv) They stipulate that the build-
ings, property, funding, and/or services 
will be made available to the rep-
resentatives of the homeless in a time-
ly fashion; and, 

(v) They are accompanied by a legal 
opinion of the chief legal advisor of the 
LRA or political jurisdiction or juris-
dictions which will be executing the le-
gally binding agreements that the le-
gally binding agreements will, when 
executed, constitute legal, valid, bind-
ing, and enforceable obligations on the 
parties thereto. 

(4) Balance. Balances in an appro-
priate manner a portion or all of the 
needs of the communities in the vicin-
ity or the installation for economic re-
development and other development 
with the needs of the homeless in such 
communities. 

(5) Outreach. Was developed in con-
sultation with representatives of the 
homeless and the homeless assistance 
planning boards, if any, in the commu-
nities in the vicinity of the installation 
and whether the outreach requirements 
described at § 176.20(c)(1) and 
§ 176.20(c)(3) have been fulfilled by the 
LRA. 

(c) Notice of determination. (1) HUD 
shall, no later than the 60th day after 
its receipt of the application, unless 
such deadline is extended pursuant to 
§ 176.15(a), send written notification 
both to DoD and the LRA of its pre-
liminary determination that the appli-
cation meets or fails to meet the re-
quirements of § 176.35(b). If the applica-
tion fails to meet the requirements, 
HUD will send the LRA: 

(i) A summary of the deficiencies in 
the application; 

(ii) An explanation of the determina-
tion; and, 

(iii) A statement of how the LRA 
must address the determinations. 

(2) In the event that no application is 
submitted and no extension is re-
quested as of the deadline specified in 
§ 176.20(c)(5), and the State does not ac-
cept within 30 days a DoD written re-
quest to become recognized as the 
LRA, the absence of such application 
will trigger an adverse determination 
by HUD effective on the date of the 
lapsed deadline. Under these condi-
tions, HUD will follow the process de-
scribed at § 176.40. 

(d) Opportunity to cure. (1) The LRA 
shall have 90 days from its receipt of 
the notice of preliminary determina-
tion under § 176.35(c)(1) within which to 
submit to HUD and DoD a revised ap-
plication which addresses the deter-
minations listed in the notice. Failure 
to submit a revised application shall 
result in a final determination, effec-
tive 90 days from the LRA’s receipt of 
the preliminary determination, that 
the redevelopment plan fails to meet 
the requirements of § 176.35(b). 

(2) HUD shall, within 30 days of its 
receipt of the LRA’s resubmission send 
written notification of its final deter-
mination of whether the application 
meets the requirements of § 176.35(b) to 
both DOD and the LRA. 

§ 176.40 Adverse determinations. 

(a) Review and consultation. If the re-
submission fails to meet the require-
ments of § 176.35(b) or if no resubmis-
sion is received, HUD will review the 
original application, including the no-
tices of interest submitted by rep-
resentatives of the homeless. In addi-
tion, in such instances or when no 
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original application has been sub-
mitted, HUD: 

(1) Shall consult with the representa-
tives of the homeless, if any, for pur-
poses of evaluation the continuing in-
terest of such representatives in the 
use of buildings or property at the in-
stallation to assist the homeless; 

(2) May consult with the applicable 
Military Department regarding the 
suitability of the buildings and prop-
erty at the installation for use to as-
sist the homeless; and, 

(3) May consult with representatives 
of the homeless and other parties as 
necessary. 

(b) Notice of decision. (1) Within 90 
days of receipt of an LRA’s revised ap-
plication which HUD determines does 
not meet the requirements of 
§ 176.35(b), HUD shall, based upon its re-
views and consultations under 
§ 176.40(a): 

(i) Notify DoD and the LRA of the 
buildings and property at the installa-
tion that HUD determines are suitable 
for use to assist the homeless, and; 

(ii) Notify DoD and the LRA of the 
extent to which the revised redevelop-
ment plan meets the criteria set forth 
in § 176.35(b). 

(2) In the event that an LRA does not 
submit a revised redevelopment plan 
under § 176.35(d), HUD shall, based upon 
its reviews and consultations under 
§ 176.40(a), notify DoD and the LRA of 
the buildings and property at the in-
stallation that HUD determines are 
suitable for use to assist the homeless, 
either 

(i) Within 190 days after HUD sends 
its notice of preliminary adverse deter-
mination under § 176.35(c)(1), if an LRA 
has not submitted a revised redevelop-
ment plan; or 

(ii) Within 390 days after the Military 
Department’s FEDERAL REGISTER publi-
cation of available property under 
§ 176.20(b), if no redevelopment plan has 
been received and no extension has 
been approved. 

§ 176.45 Disposal of buildings and 
property. 

(a) Puglic benefit transfer screening. 
Not later than the LRA’s submission of 
its redevelopment plan to DoD and 
HUD, the Military Development will 
conduct an official public benefit 

transfer screening in accordance with 
the Federal Property Management 
Regulations (41 CFR 101–47.303–2) based 
upon the uses identified in the redevel-
opment plan. Federal sponsoring agen-
cies shall notify eligible applicants 
that any request for property must be 
consistent with the uses identified in 
the redevelopment plan. At the request 
of the LRA, the Military Department 
may conduct the official State and 
local public benefit screening at any 
time after the publication of available 
property described at § 176.20(b). 

(b) Environmental analysis. Prior to 
disposal of any real property, the Mili-
tary Department shall, consistent with 
NEPA and section 2905 of the Defense 
Base Closure and Realignment Act of 
1990, as amended (10 U.S.C. 2687 note), 
complete an environmental impact 
analysis of all reasonable disposal al-
ternatives. The Military Department 
shall consult with the LRA throughout 
the environmental impact analysis 
process to ensure both that the LRA is 
provided the most current environ-
mental information available con-
cerning the installation, and that the 
Military Department receives the most 
current information available con-
cerning the LRA’s redevelopment plans 
for the installation. 

(c) Disposal. Upon receipt of a notice 
of approval of an application from HUD 
under § 176.35(c)(1) or § 176.35(d)(2), DoD 
shall dispose of buildings and property 
in accordance with the record of deci-
sion or other decision document pre-
pared under § 176.45(b). Disposal of 
buildings and property to be used as 
homeless assistance facilities shall be 
to either the LRA or directly to the 
representative(s) of the homeless and 
shall be without consideration. Upon 
receipt of a notice from HUD under 
§ 176.40(b), DoD will dispose of the 
buildings and property at the installa-
tion in consultation with HUD and the 
LRA. 

(d) LRA’s responsibility. The LRA 
shall be responsible for the implemen-
tation of and compliance with legally 
binding agreements under the applica-
tion. 

(e) Reversions to the LRA. If a building 
or property reverts to the LRA under a 
legally binding agreement under the 
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application, the LRA shall take appro-
priate actions to secure, to the max-
imum extent practicable, the utiliza-
tion of the building or property by 
other homeless representatives to as-
sist the homeless. An LRA may not be 
required to utilize the building or prop-
erty to assist the homeless. 

PART 179—MUNITIONS RESPONSE 
SITE PRIORITIZATION PROTOCOL 
(MRSPP) 

Sec. 
179.1 Purpose. 
179.2 Applicability and scope. 
179.3 Definitions. 
179.4 Policy. 
179.5 Responsibilities. 
179.6 Procedures. 
179.7 Sequencing. 
APPENDIX A TO PART 179—TABLES OF THE MU-

NITIONS RESPONSE SITE PRIORITIZATION 
PROTOCOL (MRSPP). 

AUTHORITY: 10 U.S.C. 2710 et seq. 

SOURCE: 70 FR 58028, Oct. 5, 2005, unless 
otherwise noted. 

§ 179.1 Purpose. 
The Department of Defense (the De-

partment) is adopting this Munitions 
Response Site Prioritization Protocol 
(MRSPP) (hereinafter referred to as 
the ‘‘rule’’) under the authority of 10 
U.S.C. 2710(b). Provisions of 10 U.S.C. 
2710(b) require that the Department as-
sign to each defense site in the inven-
tory required by 10 U.S.C. 2710(a) a rel-
ative priority for response activities 
based on the overall conditions at each 
location and taking into consideration 
various factors related to safety and 
environmental hazards. 

§ 179.2 Applicability and scope. 
(a) This part applies to the Office of 

the Secretary of Defense, the Military 
Departments, the Defense Agencies and 
the Department Field Activities, and 
any other Department organizational 
entity or instrumentality established 
to perform a government function 
(hereafter referred to collectively as 
the ‘‘Components’’). 

(b) The rule in this part shall be ap-
plied at all locations: 

(1) That are, or were, owned by, 
leased to, or otherwise possessed or 
used by the Department, and 

(2) That are known to, or suspected 
of, containing unexploded ordnance 
(UXO), discarded military munitions 
(DMM), or munitions constituents 
(MC), and 

(3) That are included in the inventory 
established pursuant to 10 U.S.C. 
2710(a). 

(c) The rule in this part shall not be 
applied at the locations not included in 
the inventory required under 10 U.S.C. 
2710(a). The locations not included in 
the inventory are: 

(1) Locations that are not, or were 
not, owned by, leased to, or otherwise 
possessed or used by the Department, 

(2) Locations neither known to con-
tain, or suspected of containing, UXO, 
DMM, or MC, 

(3) Locations outside the United 
States, 

(4) Locations where the presence of 
military munitions results from com-
bat operations, 

(5) Currently operating military mu-
nitions storage and manufacturing fa-
cilities, 

(6) Locations that are used for, or 
were permitted for, the treatment or 
disposal of military munitions, and 

(7) Operational ranges. 

§ 179.3 Definitions. 
This part includes definitions for 

many terms that clarify its scope and 
applicability. Many of the terms rel-
evant to this part are already defined, 
either in 10 U.S.C. 101, 10 U.S.C. 2710(e), 
or the Code of Federal Regulations. 
Where this is the case, the statutory 
and regulatory definitions are repeated 
here strictly for ease of reference. Cita-
tions to the U.S. Code or the Code of 
Federal Regulations are provided with 
the definition, as applicable. Unless 
used elsewhere in the U.S. Code or the 
Code of Federal Regulations, these 
terms are defined only for purposes of 
this part. 

Barrier means a natural obstacle or 
obstacles (e.g., difficult terrain, dense 
vegetation, deep or fast-moving water), 
a man-made obstacle or obstacles (e.g., 
fencing), and combinations of natural 
and man-made obstacles. 

Chemical agent (CA) means a chemical 
compound (to include experimental 
compounds) that, through its chemical 
properties produces lethal or other 
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damaging effects on human beings, is 
intended for use in military operations 
to kill, seriously injure, or incapaci-
tate persons through its physiological 
effects. Excluded are research, develop-
ment, testing and evaluation (RDTE) 
solutions; riot control agents; chemical 
defoliants and herbicides; smoke and 
other obscuration materials; flame and 
incendiary materials; and industrial 
chemicals. (This definition is based on 
the definition of ‘‘chemical agent and 
munition’’ in 50 U.S.C. 1521(j)(1).) 

Chemical Agent (CA) Hazard is a con-
dition where danger exists because CA 
is present in a concentration high 
enough to present potential unaccept-
able effects (e.g., death, injury, dam-
age) to people, operational capability, 
or the environment. 

Chemical Warfare Materiel (CWM) 
means generally configured as a muni-
tion containing a chemical compound 
that is intended to kill, seriously in-
jure, or incapacitate a person through 
its physiological effects. CWM includes 
V- and G-series nerve agents or H-se-
ries (mustard) and L-series (lewisite) 
blister agents in other-than-munition 
configurations; and certain industrial 
chemicals (e.g., hydrogen cyanide (AC), 
cyanogen chloride (CK), or carbonyl di-
chloride (called phosgene or CG)) con-
figured as a military munition. Due to 
their hazards, prevalence, and mili-
tary-unique application, chemical 
agent identification sets (CAIS) are 
also considered CWM. CWM does not 
include riot control devices; chemical 
defoliants and herbicides; industrial 
chemicals (e.g., AC, CK, or CG) not con-
figured as a munition; smoke and other 
obscuration-producing items; flame 
and incendiary-producing items; or 
soil, water, debris, or other media con-
taminated with low concentrations of 
chemical agents where no CA hazards 
exist. For the purposes of this Pro-
tocol, CWM encompasses four subcat-
egories of specific materials: 

(1) CWM, explosively configured are all 
munitions that contain a CA fill and 
any explosive component. Examples 
are M55 rockets with CA, the M23 VX 
mine, and the M360 105-mm GB artil-
lery cartridge. 

(2) CWM, nonexplosively configured are 
all munitions that contain a CA fill, 
but that do not contain any explosive 

components. Examples are any chem-
ical munition that does not contain ex-
plosive components and VX or mustard 
agent spray canisters. 

(3) CWM, bulk container are all non- 
munitions-configured containers of CA 
(e.g., a ton container) and CAIS K941, 
toxic gas set M–1 and K942, toxic gas 
set M–2/E11. 

(4) CAIS are military training aids 
containing small quantities of various 
CA and other chemicals. All forms of 
CAIS are scored the same in this rule, 
except CAIS K941, toxic gas set M–1; 
and CAIS K942, toxic gas set M–2/E11, 
which are considered forms of CWM, 
bulk container, due to the relatively 
large quantities of agent contained in 
those types of sets. 

Components means the Office of the 
Secretary of Defense, the Military De-
partments, the Defense Agencies, the 
Department Field Activities, and any 
other Department organizational enti-
ty or instrumentality established to 
perform a government function. 

Defense site means locations that are 
or were owned by, leased to, or other-
wise possessed or used by the Depart-
ment. The term does not include any 
operational range, operating storage or 
manufacturing facility, or facility that 
is used for or was permitted for the 
treatment or disposal of military mu-
nitions. (10 U.S.C. 2710(e)(1)) 

Discarded military munitions (DMM) 
means military munitions that have 
been abandoned without proper dis-
posal or removed from storage in a 
military magazine or other storage 
area for the purpose of disposal. The 
term does not include UXO, military 
munitions that are being held for fu-
ture use or planned disposal, or mili-
tary munitions that have been properly 
disposed of consistent with applicable 
environmental laws and regulations. 
(10 U.S.C. 2710(e)(2)) 

Explosive hazard means a condition 
where danger exists because explosives 
are present that may react (e.g., deto-
nate, deflagrate) in a mishap with po-
tential unacceptable effects (e.g., 
death, injury, damage) to people, prop-
erty, operational capability, or the en-
vironment. 

Military munitions means all ammuni-
tion products and components pro-
duced for or used by the armed forces 
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for national defense and security, in-
cluding ammunition products or com-
ponents under the control of the De-
partment of Defense, the Coast Guard, 
the Department of Energy, and the Na-
tional Guard. The term includes con-
fined gaseous, liquid, and solid propel-
lants; explosives, pyrotechnics, chem-
ical and riot control agents, smokes, 
and incendiaries, including bulk explo-
sives and chemical warfare agents; 
chemical munitions, rockets, guided 
and ballistic missiles, bombs, war-
heads, mortar rounds, artillery ammu-
nition, small arms ammunition, gre-
nades, mines, torpedoes, depth charges, 
cluster munitions and dispensers, and 
demolition charges; and devices and 
components of any item thereof. The 
term does not include wholly inert 
items, improvised explosive devices, 
and nuclear weapons, nuclear devices, 
and nuclear components, other than 
nonnuclear components of nuclear de-
vices that are managed under the nu-
clear weapons program of the Depart-
ment of Energy after all required sani-
tization operations under the Atomic 
Energy Act of 1954 (42 U.S.C. 2011 et 
seq.) have been completed. (10 U.S.C. 
101(e)(4)) 

Military range means designated land 
and water areas set aside, managed, 
and used to research, develop, test, and 
evaluate military munitions, other 
ordnance, or weapon systems, or to 
train military personnel in their use 
and handling. Ranges include firing 
lines and positions, maneuver areas, 
firing lanes, test pads, detonation pads, 
impact areas, and buffer zones with re-
stricted access and exclusionary areas. 
(40 CFR 266.201) 

Munitions and explosives of concern 
distinguishes specific categories of 
military munitions that may pose 
unique explosives safety risks, such as 
UXO, as defined in 10 U.S.C. 101(e)(5); 
discarded military munitions, as de-
fined in 10 U.S.C. 2710(e)(2); or muni-
tions constituents (e.g., TNT, RDX), as 
defined in 10 U.S.C. 2710(e)(3), present 
in high enough concentrations to pose 
an explosive hazard. 

Munitions constituents means any ma-
terials originating from UXO, dis-
carded military munitions, or other 
military munitions, including explo-
sive and nonexplosive materials, and 

emission, degradation, or breakdown 
elements of such ordnance or muni-
tions. (10 U.S.C. 2710(e)(3)) 

Munitions response means response 
actions, including investigation, re-
moval actions, and remedial actions, to 
address the explosives safety, human 
health, or environmental risks pre-
sented by UXO, discarded military mu-
nitions (DMM), or munitions constitu-
ents (MC), or to support a determina-
tion that no removal or remedial ac-
tion is required. 

Munitions response area (MRA) means 
any area on a defense site that is 
known or suspected to contain UXO, 
DMM, or MC. Examples are former 
ranges and munitions burial areas. An 
MRA comprises one or more munitions 
response sites. 

Munitions response site (MRS) means a 
discrete location within an MRA that 
is known to require a munitions re-
sponse. 

Operational range means a range that 
is under the jurisdiction, custody, or 
control of the Secretary of Defense and 
that is used for range activities, or al-
though not currently being used for 
range activities, that is still considered 
by the Secretary to be a range and has 
not been put to a new use that is in-
compatible with range activities. (10 
U.S.C. 101(e)(3)) 

Range means a designated land or 
water area that is set aside, managed, 
and used for range activities of the De-
partment of Defense. The term includes 
firing lines and positions, maneuver 
areas, firing lanes, test pads, detona-
tion pads, impact areas, electronic 
scoring sites, buffer zones with re-
stricted access, and exclusionary areas. 
The term also includes airspace areas 
designated for military use in accord-
ance with regulations and procedures 
prescribed by the Administrator of the 
Federal Aviation Administration. (10 
U.S.C. 101(e)(1)(A) and (B)) 

Range activities means research, de-
velopment, testing, and evaluation of 
military munitions, other ordnance, 
and weapons systems; and the training 
of members of the armed forces in the 
use and handling of military muni-
tions, other ordnance, and weapons 
systems. (10 U.S.C. 101(3)(2)) 

Unexploded ordnance (UXO) means 
military munitions that: 
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(1) Have been primed, fuzed, armed, 
or otherwise prepared for action; 

(2) Have been fired, dropped, 
launched, projected, or placed in such a 
manner as to constitute a hazard to op-
erations, installations, personnel, or 
material; and 

(3) Remain unexploded, whether by 
malfunction, design, or any other 
cause. (10 U.S.C. 101(e)(5)) 

United States means, in a geographic 
sense, the states, territories, and pos-
sessions and associated navigable 
waters, contiguous zones, and ocean 
waters of which the natural resources 
are under the exclusive management 
authority of the United States. (10 
U.S.C. 2710(e)(10)) 

§ 179.4 Policy. 
(a) In assigning a relative priority for 

response activities, the Department 
generally considers those MRSs posing 
the greatest hazard as being the high-
est priority for action. The priority as-
signed should be based on the overall 
conditions at each MRS, taking into 
consideration various factors relating 
to safety and environmental hazard po-
tential. 

(b) In addition to the priority as-
signed to an MRS, other considerations 
(e.g., availability of specific equipment, 
intended reuse, stakeholder interest) 
can affect the sequence in which muni-
tions response actions at a specific 
MRS are funded. 

(c) It is Department policy to ensure 
that U.S. EPA, other federal agencies 
(as appropriate or required), state regu-
latory agencies, tribal governments, 
local restoration advisory boards or 
technical review committees, and local 
stakeholders are offered opportunities 
to participate in the application of the 
rule in this part and making sequenc-
ing recommendations. 

§ 179.5 Responsibilities. 
Each Component shall: 
(a) Apply the rule in this part to each 

MRS under its administrative control 
when sufficient data are available to 
populate all the data elements within 
any or all of the three hazard evalua-
tion modules that comprise the rule. 
Upon further delineation and charac-
terization of an MRA into more than 
one MRS, Components shall reapply 

the rule to all MRSs within the MRA. 
In such cases where data are not suffi-
cient to populate one or two of the haz-
ard evaluation modules (e.g., there are 
no constituent sampling data for the 
Health Hazard Evaluation [HHE] mod-
ule), Components will assign a priority 
based on the hazard evaluation mod-
ules evaluated and reapply the rule 
once sufficient data are available to 
apply the remaining hazard evaluation 
modules. 

(b) Ensure that the total acreage of 
each MRA is evaluated using this rule 
(i.e., ensure the all MRSs within the 
MRA are evaluated). 

(c) Ensure that EPA, other federal 
agencies (as appropriate or required), 
state regulatory agencies, tribal gov-
ernments, local restoration advisory 
boards or technical review committees, 
local community stakeholders, and the 
current landowner (if the land is out-
side Department control) are offered 
opportunities as early as possible and 
throughout the process to participate 
in the application of the rule and mak-
ing sequencing recommendations. 

(1) To ensure EPA, other federal 
agency, state regulatory agencies, trib-
al governments, and local government 
officials are aware of the opportunity 
to participate in the application of the 
rule, the Component organization re-
sponsible for implementing a muni-
tions response at the MRS shall notify 
the heads of these organizations (or 
their designated point of contact), as 
appropriate, seeking their involvement 
prior to beginning prioritization. 
Records of the notification will be 
placed in the Administrative Record 
and Information Repository for the 
MRS. 

(2) Prior to beginning prioritization, 
the Component organization respon-
sible for implementing a munitions re-
sponse at the MRS shall publish an an-
nouncement in local community publi-
cations requesting information perti-
nent to prioritization or sequencing de-
cisions to ensure the local community 
is aware of the opportunity to partici-
pate in the application of the rule. 

(d) Establish a quality assurance 
panel of Component personnel to re-
view, initially, all MRS prioritization 
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decisions. Once the Department deter-
mines that its Components are apply-
ing the rule in a consistent manner and 
the rule’s application leads to decisions 
that are representative of site condi-
tions, the Department may establish a 
sampling-based approach for its Com-
ponents to use for such reviews. This 
panel reviewing the priority assigned 
to an MRS shall not include any par-
ticipant involved in applying the rule 
to that MRS. If the panel recommends 
a change that results in a different pri-
ority, the Component shall report, in 
the inventory data submitted to the 
Office of the Deputy Under Secretary 
of Defense (Installations & Environ-
ment) (ODUSD[I&E]), the rationale for 
this change. The Component shall also 
provide this rationale to the appro-
priate regulatory agencies and involved 
stakeholders for comment before final-
izing the change. 

(e) Following the panel review, sub-
mit the results of applying the rule 
along with the other inventory data 
that 10 U.S.C. 2710(c) requires be made 
publicly available, to the ODUSD(I&E). 
The ODUSD(I&E) shall publish this in-
formation in the report on environ-
mental restoration activities for that 
fiscal year. If sequencing decisions re-
sult in action at an MRS with a lower 
MRS priority ahead of an MRS with a 
higher MRS priority, the Component 
shall provide specific justification to 
the ODUSD(I&E). 

(f) Document in a Management Ac-
tion Plan (MAP) or its equivalent all 
aspects of the munitions responses re-
quired at all MRSs for which that MAP 
is applicable. Department guidance re-
quires that MAP be developed and 
maintained at an installation (or For-
merly Used Defense Site [FUDS] prop-
erty) level and address each site at 
that installation or FUDS. For the 
FUDS program, a statewide MAP may 
also be developed. 

(g) Develop sequencing decisions at 
installations and FUDS with input 
from appropriate regulators and stake-
holders (e.g., community members of 
an installation’s restoration advisory 
board or technical review committee), 
and document this development in the 
MAP. Final sequencing may be im-
pacted by Component program manage-
ment considerations. If the sequencing 

of any MRS is changed from the se-
quencing reflected in the current MAP, 
the Component shall provide informa-
tion to the appropriate regulators and 
stakeholders documenting the reasons 
for the sequencing change, and shall re-
quest their review and comment on 
that decision. 

(h) Ensure that information provided 
by regulators and stakeholders that 
may influence the priority assigned to 
an MRS or sequencing decision con-
cerning an MRS is included in the Ad-
ministrative Record and the Informa-
tion Repository. 

(i) Review each MRS priority at least 
annually and update the priority as 
necessary to reflect new information. 
Reapplication of the rule is required 
under any of the following cir-
cumstances: 

(1) Upon completion of a response ac-
tion that changes site conditions in a 
manner that could affect the evalua-
tion under this rule. 

(2) To update or validate a previous 
evaluation at an MRS when new infor-
mation is available. 

(3) To update or validate the priority 
assigned where that priority has been 
previously assigned based on evalua-
tion of only one or two of the three 
hazard evaluation modules. 

(4) Upon further delineation and 
characterization of an MRA into MRSs. 

(5) To categorize any MRS previously 
classified as ‘‘evaluation pending.’’ 

§ 179.6 Procedures. 

The rule in this part comprises the 
following three hazard evaluation mod-
ules. 

(a) Explosive Hazard Evaluation 
(EHE) module. 

(1) The EHE module provides a sin-
gle, consistent, Department-wide ap-
proach for the evaluation of explosive 
hazards. This module is used when 
there is a known or suspected presence 
of an explosive hazard. The EHE mod-
ule is composed of three factors, each 
of which has two to four data elements 
that are intended to assess the specific 
conditions at an MRS. These factors 
are: 

(i) Explosive hazard, which has the 
data elements Munitions Type and 
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Source of Hazard and constitutes 40 per-
cent of the EHE module score. (See ap-
pendix A to this part, tables 1 and 2.) 

(ii) Accessibility, which has the data 
elements Location of Munitions, Ease of 
Access, and Status of Property and con-
stitutes 40 percent of the EHE module 
score. (See appendix A, tables 3, 4, and 
5.) 

(iii) Receptors, which has the data 
elements Population Density, Population 
Near Hazard, Types of Activities/Struc-
tures, and Ecological and/or Cultural Re-
sources and constitutes 20 percent of 
the EHE module score. (See appendix 
A, tables 6, 7, 8, and 9.) 

(2) Based on MRS-specific informa-
tion, each data element is assigned a 
numeric score, and the sum of these 
score is the EHE module score. The 
EHE module score results in an MRS 
being placed into one of the following 
ratings. (See appendix A, table 10.) 

(i) EHE Rating A (Highest) is assigned 
to MRSs with an EHE module score 
from 92 to 100. 

(ii) EHE Rating B is assigned to MRSs 
with an EHE module score from 82 to 
91. 

(iii) EHE Rating C is assigned to 
MRSs with an EHE module score from 
71 to 81. 

(iv) EHE Rating D is assigned to 
MRSs with an EHE module score from 
60 to 70. 

(v) EHE Rating E is assigned to MRSs 
with an EHE module score from 48 to 
59. 

(vi) EHE Rating F is assigned to 
MRSs with an EHE module score from 
38 to 47. 

(vii) EHE Rating G (Lowest) is as-
signed to MRSs with an EHE module 
score less than 38. 

(3) There are also three other possible 
outcomes for the EHE module: 

(i) Evaluation pending. This category 
is used when there are known or sus-
pected UXO or DMM, but sufficient in-
formation is not available to populate 
the nine data elements of the EHE 
module. 

(ii) No longer required. This category 
is reserved for MRSs that no longer re-
quire an assigned priority because the 
Department has conducted a response, 
all objectives set out in the decision 
document for the MRS have been 
achieved, and no further action, except 

for long-term management and recur-
ring reviews, is required. 

(iii) No known or suspected explosive 
hazard. This category is reserved for 
MRSs that do not require evaluation 
under the EHE module. 

(4) The EHE module rating shall be 
considered with the CHE and HHE 
module ratings to determine the MRS 
priority. 

(5) MRSs lacking information for de-
termining an EHE module rating shall 
be programmed for additional study 
and evaluated as soon as sufficient 
data are available. Until an EHE mod-
ule rating is assessed, MRSs shall be 
rated as ‘‘evaluation pending’’ for the 
EHE module. 

(b) Chemical Warfare Materiel Haz-
ard Evaluation (CHE) module. (1) The 
CHE module provides an evaluation of 
the chemical hazards associated with 
the physiological effects of CWM. The 
CHE module is used only when CWM 
are known or suspected of being 
present at an MRS. Like the EHE mod-
ule, the CHE module has three factors, 
each of which has two to four data ele-
ments that are intended to assess the 
conditions at an MRS. 

(i) CWM hazard, which has the data 
elements CWM Configuration and 
Sources of CWM and constitutes 40 per-
cent of the CHE score. (See appendix A 
to this part, tables 11 and 12.) 

(ii) Accessibility, which focuses on the 
potential for receptors to encounter 
the CWM known or suspected to be 
present on an MRS. This factor con-
sists of three data elements, Location of 
CWM, Ease of Access, and Status of Prop-
erty, and constitutes 40 percent of the 
CHE score. (See appendix A, tables 13, 
14, and 15.) 

(iii) Receptor, which focuses on the 
human and ecological populations that 
may be impacted by the presence of 
CWM. It has the data elements Popu-
lation Density, Population Near Hazard, 
Types of Activities/Structures, and Eco-
logical and/or Cultural Resources and 
constitutes 20 percent of the CHE 
score. (See appendix A, tables 16, 17, 18, 
and 19.) 

(2) Similar to the EHE module, each 
data element is assigned a numeric 
score, and the sum of these scores (i.e., 
the CHE module score) is used to deter-
mine the CHE rating. The CHE module 
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score results in an MRS being placed 
into one of the following ratings. (See 
appendix A, table 20.) 

(i) CHE Rating A (Highest) is assigned 
to MRSs with a CHE score from 92 to 
100. 

(ii) CHE Rating B is assigned to MRSs 
with a CHE score from 82 to 91. 

(iii) CHE Rating C is assigned to 
MRSs with a CHE score from 71 to 81. 

(iv) CHE Rating D is assigned to 
MRSs with a CHE score from 60 to 70. 

(v) CHE Rating E is assigned to MRSs 
with a CHE score from 48 to 59. 

(vi) CHE Rating F is assigned to 
MRSs with a CHE score from 38 to 47. 

(vii) CHE Rating G (Lowest) is as-
signed to MRSs with a CHE score less 
than 38. 

(3) There are also three other poten-
tial outcomes for the CHE module: 

(i) Evaluation pending. This category 
is used when there are known or sus-
pected CWM, but sufficient informa-
tion is not available to populate the 
nine data elements of the CHE module. 

(ii) No longer required. This category 
is reserved for MRSs that no longer re-
quire an assigned priority because the 
Department has conducted a response, 
all objectives set out in the decision 
document for the MRS have been 
achieved, and no further action, except 
for long-term management and recur-
ring reviews, is required. 

(iii) No known or suspected CWM haz-
ard. This category is reserved for MRSs 
that do not require evaluation under 
the CHE module. 

(4) The CHE rating shall be consid-
ered with the EHE module and HHE 
module ratings to determine the MRS 
priority. 

(5) MRSs lacking information for as-
sessing a CHE module rating shall be 
programmed for additional study and 
evaluated as soon as sufficient data are 
available. Until a CHE module rating is 
assigned, the MRS shall be rated as 
‘‘evaluation pending’’ for the CHE mod-
ule. 

(c) Health Hazard Evaluation (HHE) 
module. 

(1) The HHE provides a consistent 
Department-wide approach for evalu-
ating the relative risk to human health 
and the environment posed by MC. The 
HHE builds on the RRSE framework 
that is used in the Installation Res-

toration Program (IRP) and has been 
modified to address the unique require-
ments of MRSs. The HHE module shall 
be used for evaluating the potential 
hazards posed by MC and other chem-
ical contaminants. The HHE module is 
intended to evaluate MC at sites. Any 
incidental nonmunitions-related con-
taminants may be addressed incidental 
to a munitions response under the 
MMRP. 

(2) The module has three factors: 
(i) Contamination Hazard Factor 

(CHF), which indicates MC, and any 
nonmunitions-related incidental con-
taminants present; this factor contrib-
utes a level of High (H), Middle (M), or 
Low (L) based on Significant, Mod-
erate, or Minimal contaminants 
present, respectively. (See appendix A 
to this part, table 21.) 

(ii) Receptor Factor (RF), which indi-
cates the receptors; this factor contrib-
utes a level of H, M, or L based on Iden-
tified, Potential, or Limited receptors, 
respectively. (See appendix A, table 21.) 

(iii) Migration Pathway Factor 
(MPF), which indicates environmental 
migration pathways, and contributes a 
level of H, M, or L based on Evident, 
Potential or Confined pathways, re-
spectively. (See appendix A, table 21.) 

(3) The H, M, and L levels for the 
CHF, RF, and MPF are combined in a 
matrix to obtain composite three-let-
ter combination levels that integrate 
considerations of all three factors. (See 
appendix A, table 22.) 

(4) The three-letter combination lev-
els are organized by frequency, and the 
resulting frequencies result in seven 
HHE ratings. (See appendix A, table 
23.) 

(i) HHE Rating A (Highest) is as-
signed to MRSs with an HHE combina-
tion level of high for all three factors. 

(ii) HHE Rating B is assigned to 
MRSs with a combination level of high 
for CHF and RF and medium for MPF 
(HHM). 

(iii) HHE Rating C is assigned to 
MRSs with a combination level of high 
for the CHF and RF and low for MPF 
(HHL), or high for CHF and medium for 
the RF and MPF (HMM). 

(iv) HHE Rating D is assigned to 
MRSs with a combination level of high 
for the CHF, medium for the RF, and 
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low for the MPF (HML), or medium for 
all three factors (MMM). 

(v) HHE Rating E is assigned to 
MRSs with a combination level of high 
for the CHF and low for the RF and 
MPF (HLL), or medium for the CHF 
and RF and low for the MPF (MML). 

(vi) HHE Rating F is assigned to 
MRSs with a combination level of me-
dium for the CHF and low for the RF 
and MPF (MLL). 

(vii) HHE Rating G (Lowest) is as-
signed to MRSs with a combination 
level of low for all three factors (LLL). 

(5) The HHE three-letter combina-
tions are replaced by the seven HHE 
ratings. (See appendix A, table 24.) 

(6) There are also three other poten-
tial outcomes for the HHE module: 

(i) Evaluation pending. This category 
is used when there are known or sus-
pected MC, and any incidental non-
munitions-related contaminants 
present, but sufficient information is 
not available to determine the HHE 
module rating. 

(ii) No longer required. This category 
is reserved for MRSs that no longer re-
quire an assigned MRS priority because 
the Department has conducted a re-
sponse, all objectives set out in the de-
cision document for the MRS have been 
achieved, and no further action, except 
for long-term management and recur-
ring reviews, is required. 

(iii) No known or suspected munitions 
constituent hazard. This rating is re-
served for MRSs that do not require 
evaluation under the HHE module. 

(7) The HHE module rating shall be 
considered with the EHE and CHE mod-
ule ratings to determine the MRS pri-
ority. 

(8) MRSs lacking information suffi-
cient for assessing an HHE module rat-
ing shall be programmed for additional 
study and evaluated as soon as suffi-
cient data are available. Until an HHR 
module rating is assigned, the MRS 
shall be classified as ‘‘evaluation pend-
ing’’ for the HHE module. 

(d) Determining the MRS priority. (1) 
An MRS priority is determined based 
on integrating the ratings from the 
EHE, CHE, and HHE modules. Until all 
three hazard evaluation modules have 
been evaluated, the MRS priority shall 
be based on the results of the modules 
completed. 

(2) Each MRS is assigned to one of 
eight MRS priorities based on the rat-
ings of the three hazard evaluation 
modules, where Priority 1 indicates the 
highest potential hazard and Priority 8 
the lowest potential hazard. Under the 
rule in this part, only MRSs with CWM 
can be assigned to Priority 1 and no 
MRS with CWM can be assigned to Pri-
ority 8. (See appendix A to this part, 
table 25.) 

(3) An ‘‘evaluation pending’’ rating is 
used to indicate that an MRS requires 
further evaluation. This designation is 
only used when none of the three mod-
ules has a numerical rating (i.e., 1 
through 8) and at least one module is 
rated ‘‘evaluation pending.’’ The De-
partment shall develop program 
metrics focused on reducing the num-
ber of MRSs with a status of ‘‘evalu-
ating pending’’ for any of the three 
modules. (See appendix A, table 25.) 

(4) A ‘‘no longer required’’ rating is 
used to indicate that an MRS no longer 
requires prioritization. The MRS will 
receive this rating when none of the 
three modules has a numerical (i.e., 1 
through 8) or an ‘‘evaluation pending’’ 
designation, and at least one of the 
modules is rated ‘‘no longer required.’’ 

(5) A rating of ‘‘no known or sus-
pected hazard’’ is used to indicate that 
an MRS has no known or expected haz-
ard. This designation is used only when 
the hazard evaluation modules are 
rated as ‘‘no known or suspected explo-
sive hazard,’’ ‘‘no known or suspected 
CWM hazard,’’ and ‘‘no known or sus-
pected MC hazard.’’ (See appendix A, 
table 25.) 

§ 179.7 Sequencing. 
(a) Sequencing considerations. The se-

quencing of MRSs for action shall be 
based primarily on the MRS priority 
determined through applying the rule 
in this part. Generally, an MRS that 
presents a greater relative risk to 
human health, safety, or the environ-
ment will be addressed before an MRS 
that presents a lesser relative risk. 
Other factors, however, may warrant 
consideration when determining the se-
quencing for specific MRSs. In evalu-
ating other factors in sequencing deci-
sions, the Department will consider a 
broad range of issues. These other, or 
risk-plus factors, do not influence or 
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change the MRS priority, but may in-
fluence the sequencing for action. Ex-
amples of factors that the Department 
may consider are: 

(1) Concerns expressed by regulators 
or stakeholders. 

(2) Cultural and social factors. 
(3) Economic factors, including eco-

nomic considerations pertaining to en-
vironmental justice issues, economies 
of scale, evaluation of total life cycle 
costs, and estimated valuations of 
long-term liabilities. 

(4) Findings of health, safety, or eco-
logical risk assessments or evaluations 
based on MRS-specific data. 

(5) Reasonably anticipated future 
land use, especially when planning re-
sponse actions, conducting evaluations 
of response alternatives, or estab-
lishing specific response action objec-
tives. 

(6) A community’s reuse require-
ments at Base Realignment and Clo-
sure (BRAC) installations. 

(7) Specialized considerations of trib-
al trust lands (held in trust by the 
United States for the benefit of any 
tribe or individual). The United States 
holds the legal title to the land and the 
tribe holds the beneficial interest. 

(8) Implementation and execution 
considerations (e.g., funding avail-
ability; the availability of the nec-
essary equipment and people to imple-
ment a particular action; examination 
of alternatives to responses that entail 
significant capital investments, a 
lengthy period of operation, or costly 
maintenance; alternatives to removal 
or treatment of contamination when 
existing technology cannot achieve es-
tablished standards [e.g., maximum 
contaminant levels]). 

(9) Mission-driven requirements. 
(10) The availability of appropriate 

technology (e.g., technology to detect, 
discriminate, recover, and destroy 
UXO). 

(11) Implementing standing commit-
ments, including those in formal agree-
ments with regulatory agencies, re-
quirements for continuation of reme-
dial action operations until response 
objectives are met, other long-term 
management activities, and program 
administration. 

(12) Established program goals and 
initiatives. 

(13) Short-term and long-term eco-
logical effects and environmental im-
pacts in general, including injuries to 
natural resources. 

(b) Procedures and documentation for 
sequencing decisions. (1) Each installa-
tion or FUDS is required to develop 
and maintain a Management Action 
Plan (MAP) or its equivalent. Sequenc-
ing decisions, which will be docu-
mented in the MAP at military instal-
lations and FUDS, shall be developed 
with input from appropriate regulators 
and stakeholders (e.g., community 
members of an installation’s restora-
tion advisory board or technical review 
committee). If the sequencing of an 
MRS is changed from the sequencing 
reflected in the current MAP, informa-
tion documenting the reasons for the 
sequencing change will be provided for 
inclusion in the MAP. Notice of the 
change in the sequencing shall be pro-
vided to those regulators and stake-
holders that provided input to the se-
quencing process. 

(2) In addition to the information on 
prioritization, the Components shall 
ensure that information provided by 
regulators and stakeholders that may 
influence the sequencing of an MRS is 
included in the Administrative Record 
and the Information Repository. 

(3) Components shall report the re-
sults of sequencing to ODUSD(I&E) (or 
successor organizations). ODUSD(I&E) 
shall compile the sequencing results 
reported by each Component and pub-
lish the sequencing in the report on en-
vironmental restoration activities for 
that fiscal year. If sequencing decisions 
result in action at an MRS with a 
lower MRS priority ahead of an MRS 
with a higher priority, specific jus-
tification shall be provided to the 
ODUSD(I&E). 

APPENDIX A TO PART 179—TABLES OF 
THE MUNITIONS RESPONSE SITE 
PRIORITIZATION PROTOCOL 

The tables in this Appendix are solely for 
use in implementing 32 CFR part 179. 
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