AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO
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GSA’s Office of Governmentwide Pol-
icy, Office of Real Property (MP), 1800
F Street, NW., Washington, DC 20405,
or by telephone at (202) 501-0856.

§102-84.55 When are the Annual Real
Property Inventory reports due?

You must prepare the Annual Real
Property Inventory information pre-
scribed in §102-84.50 as of the last day
of each fiscal year. This information
must be submitted electronically to
the General Services Administration,
Office of Governmentwide Policy, Of-
fice of Real Property (MP), 1800 F
Street, NW., Washington, DC 20405, no
later than December 15 of each year.

PART 102-85—PRICING POLICY
FOR OCCUPANCY IN GSA SPACE

Subpart A—Pricing Policy—General

Sec.
102-85.5 By what authority is the pricing
policy in this part prescribed?
102-85.10 What is the scope of this part?
102-85.15 What are the basic policies for
charging Rent for space and services?
102-85.20 What does an Occupancy Agree-
ment (OA) do?

102-85.26 What is the basic principle gov-
erning OAs?

102-85.30 Are there special rules for certain
Federal customers?

102-85.35 What definitions apply to this
part?

102-85.40 What are the major components of
the pricing policy?

Subpart B—Occupancy Agreement

102-85.45 When is an Occupancy Agreement
required?

102-85.50 When does availability of funding
have to be certified?

102-85.55 What are the terms and conditions
included in an OA?

102-85.60 Who can execute an OA?

102-85.66 How does an OA obligate the cus-
tomer agency?

102-85.70 Are the standard OA terms appro-
priate for non-cancelable space?

102-85.75 When can space assignments be
terminated?

102-85.80 Who is financially responsible for
expenses resulting from tenant non-per-
formance?

102-85.85 What if a customer agency partici-
pates in a consolidation?

41 CFR Ch. 102 (7-1-11 Edition)

Subpart C—Tenant Improvement
Allowance

102-85.90 What is a tenant improvement al-
lowance?

102-85.95 Who pays for the TI allowance?

102-85.100 How does a customer agency pay
for tenant improvements?

102-85.105 How does an agency pay for cus-
tomer alterations that exceed the TT al-
lowance?

102-85.110 Can the allowance amount be
changed?

Subpart D—Rent Charges

102-85.115 How is the Rent determined?

102-85.120 What is ‘‘shell Rent’’?

102-85.125 What alternate methods may be
used to establish Rent in Federally
owned space?

102-85.130 How are exemptions from Rent
granted?

102-85.135 What if space and services are
provided by other executive agencies?
102-85.140 How are changes in Rent reflected

in OAs?

102-85.145 When are customer agencies re-
sponsible for Rent charges?

102-85.150 How will Rent charges be re-
flected on the customer agency’s Rent
bill?

102-85.1565 What does a customer agency do
if it does not agree with a Rent bill?

102-85.160 How does a customer agency
know how much to budget for Rent?

Subpart E—Standard Levels of Service

102-85.165 What are standard levels of serv-
ice?

102-85.170 Can flexitime and other alter-
native work schedules cost the customer
agency more?

102-85.175 Are the standard level services for
cleaning, mechanical operation, and
maintenance identified in an OA?

102-85.180 Can there be other standard serv-
ices?

102-85.185 Can space be exempted from the
standard levels of service?

102-85.190 Can GSA Rent be adjusted when
standard levels of service are performed
by other customer agencies?

Subpart F—Special Services

102-85.195 Does GSA provide special serv-
ices?

Subpart G—Continued Occupancy,
Relocation and Forced Moves

102-85.200 Can customer agencies continue
occupancy of space or must they relocate
at the end of an OA?
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102-85.205 What happens if a customer agen-
cy continues occupancy after the expira-
tion of an OA?

102-85.210 What if a customer agency has to
relocate?

102-85.215 What if another customer agency
forces a GSA customer to move?

102-85.220 Can a customer agency forced to
relocate waive the reimbursements?

102-85.225 What are the funding responsibil-
ities for relocations resulting from emer-
gencies?

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 66 FR 23169, May 8, 2001, unless
otherwise noted.

Subpart A—Pricing Policy—
General

§102-85.5 By what authority is the
pricing policy in this part pre-
scribed?

(a) General authority is granted in
the Federal Property and Administra-
tive Services Act of 1949, as amended,
Sec. 205(c) and 210(j), 63 Stat. 390 and 86
Stat. 219; (40 U.S.C. 486(c) and 40 U.S.C.
490(j), respectively).

(b) This part implements the applica-
ble provisions of Federal law, includ-
ing, but not limited to, the:

(1) Federal Property and Administra-
tive Services Act of 1949, 63 Stat. 377, as
amended;

(2) Act of July 1, 1898 (40 U.S.C. 285);

(3) Act of April 28, 1902 (40 U.S.C. 19);

(4) Act of August 27, 1935 (40 U.S.C.
304c);

(5) Public Buildings Act of 1959, as
amended (40 U.S.C. 601-619);

(6) Public Buildings Amendments of
1972, Pub. L. 92-313, (86 Stat. 219);

(7) Rural Development Act of 1972,
Pub. L. 92419, (86 Stat. 674);

(8) Reorganization Plan No. 18 of 1950
(40 U.S.C. 490 note);

(9) Title VIII of the Civil Rights Act
of 1968 (42 U.S.C. 3601 et seq.);

(10) National Environmental Policy
Act of 1969, as amended (42 U.S.C. 4321
et seq.);

(11) Intergovernmental Cooperation
Act of 1968 and the Federal Urban Land
Use Act (42 U.S.C. 4201-4244; 40 U.S.C.
531-535);

(12) Public Buildings Cooperative Use
Act of 1976, as amended (40 U.S.C.
490(a)(16)—(19), 601a and 612a);

(13) Public Buildings Amendments of
1988, Pub. L. 100-678, (102 Stat. 4049);
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(14) National Historic Preservation
Act of 1966 as amended (16 U.S.C. 461 et
seq.);

(15) Executive Order 12072 of August
16, 1978 (43 FR 36869);

(16) Executive Order 12411 of March
29, 1983 (48 F'R 13391);

(17) Executive Order 12512 of April 29,
1985 (50 FR 18453);

(18) Executive Order 13005 of May 21,
1996 (61 FR 26069); and

(19) Executive Order 13006 of May 21,
1996 (61 FR 26071).

§102-85.10 What is the scope of this
part?

(a) This part describes GSA policy
and principles for the assignment and
occupancy of space under its control
and the rights and obligations of GSA
and the customer agencies that request
or occupy such space pursuant to GSA
Occupancy Agreements (OA).

(b) Space managed by agencies under
delegation of authority from GSA is
subject to the provisions of this part.

(c) This part is not applicable to:

(1) Licenses, permits or leases with
non-Federal entities under the Public
Buildings Cooperative Use Act (40
U.S.C. 490(a)(16-19)); or

(2) The disposal of surplus lease space
under section 210(h)(2) of the Federal
Property and Administrative Services
Act of 1949, as amended (40 U.S.C.
490(h)(2)).

§102-85.15 What are the basic policies
for charging Rent for space and
services?

(a) GSA will charge for space and
services furnished by GSA (unless oth-
erwise exempted by the Administrator
of General Services) a Rent charge
which will approximate commercial
charges for comparable space and serv-
ices. Rent for all assignments for GSA-
controlled space will be priced accord-
ing to the principles of the pricing pol-
icy in this part. These principles are
reflected in the following elements of
GSA Rent charges:

(1) ‘““Shell” Rent based on approxi-
mate commercial charges for com-
parable space and services for Feder-
ally owned space (accomplished using
appraisal procedures);

(2) Rent based on actual cost of the
lease, including the costs (if any) of
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services not provided by the lessor,
plus a GSA fee;

(3) Amortization of any tenant im-
provement allowance used;

(4) Any applicable real estate taxes,
operating costs, parking, security and
joint use fees; and

(5) For certain projects involving new
construction or major renovation of
Federally-owned buildings, a return on
investment pricing approach if an ap-
praisal-determined rental value does
not provide a minimum return (OMB
discount rate for calculating the
present value of yearly costs plus 2%)
on the cost of the prospective capital
investment. Each specific use of Re-
turn on Investment (ROI) pricing must
be approved by OMB and duly recorded
in an Occupancy Agreement (OA) with
the customer agency. Once the ROI
methodology is employed to establish
Rent for a capital investment, the ROI
method must be retained for the dura-
tion of the OA term.

(b) Special services not included in
the standard levels of service may be
provided by GSA on a reimbursable
basis. GSA may also furnish alter-
ations on a reimbursable basis in build-
ings where GSA is responsible for alter-
ations only.

(c) The financial terms and condi-
tions under which GSA assigns, and a
customer agency occupies, each block
of GSA-controlled space, shall be docu-
mented in a written OA.

§102-85.20 What does an Occupancy
Agreement (OA) do?

An OA defines GSA’s relationship
with each customer agency and:

(a) Establishes specific financial
terms, provisions, rights, and obliga-
tions of GSA and its customer for each
space assignment;

(b) Minimizes exposure to future un-
known costs for both GSA and cus-
tomer agencies;

(c) Stabilizes Rent payments to the
extent reasonable and desired by cus-
tomers; and

(d) Allows tailoring of space and re-
lated services to meet customer agency
needs.
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§102-85.25 What is the basic principle
governing OAs?

The basic principle governing OAs is
to adopt the private sector practice of
capturing in a written document the
business terms to which GSA and a
customer agency agree concerning in-
dividual space assignments.

§102-85.30 Are there special rules for
certain Federal customers?

Yes, in lieu of OAs, GSA is able to
enter into agreements with customer
agencies that reflect the parties par-
ticular needs. For example, the space
and services provided to the U.S. House
of Representatives and the U.S. Senate
are governed by existing memoranda of
agreement (MOA). When there are con-
flicts between the provisions of this
part and MOAs, the MOASs prevail.

§102-85.35 What definitions apply to
this part?

The following definitions apply to
this part:

Accept space or acceptance of space
means a commitment from an agency
to occupy specified GSA-controlled
space.

Agency-controlled
space means:

(1) Space that is owned, leased, or
otherwise controlled or operated by
Federal agencies under any authority
other than the Federal Property and
Administrative Services Act of 1949, as
amended; and

(2) it also includes agency-acquired
space for which acquisition authority
has been delegated or otherwise grant-
ed to the agency by GSA. It does not
include space covered by an OA.

Assign or assignment is defined in the
definition for space assignment.

Building shell means the complete en-
veloping structure, the base-building
systems, and the finished common
areas (building common and floor com-
mon) of a building that bound the ten-
ant areas.

Customer agency means any depart-
ment, agency, or independent estab-
lishment in the Federal Government,
including any wholly-owned corpora-
tion; any executive agency or any es-
tablishment in the legislative or judi-
cial branch of the Government (except

and/or operated
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the Senate, the House of Representa-
tives, and the Architect of the Capitol,
and any activities under his direction).

Emergency relocation is a customer
move that results from an extraor-
dinary event such as a fire, natural dis-
aster, or immediate threat to the
health and safety of occupants that
renders a current space assignment un-
usable and requires that it be vacated,
permanently or temporarily.

Federal Buildings Fund means the
fund into which Rent charges and other
revenues are deposited, and collections
cited in section 210(j) of the Federal
Property and Administrative Services
Act of 1949, as amended (U.S.C. 490(3)),
and from which monies are available
for expenditures for real property man-
agement and related activities in such
amounts as are specified in annual ap-
propriations acts without regard to fis-
cal year limitations.

Federally controlled space means
workspace for which the United States
Government has a right of occupancy
by ownership, by lease, or by any other
means, such as by contract, barter, li-
cense, easement, permit, requisition, or
condemnation. Such workspace ex-
cludes space owned or leased by private
sector entities performing work on
Government contracts.

Federally owned space means space,
the title to which is vested in the
United States Government or which
will vest automatically according to an
existing agreement.

Forced move means the involuntary
physical relocation, from one space as-
signment to another, of a customer
agency housed in GSA-controlled space
initiated by another customer agency
or by GSA, before the expiration of a
lease or an OA term. (See also the defi-
nition of GSA-initiated move.)

General use space means all types of
space other than ‘‘warehouse,” ‘‘park-
ing,” or ‘‘unique’ space, as defined
elsewhere in this part. Examples of
general use space are:

(1) Office and office-related space
such as file areas, libraries, meeting
rooms, computer rooms, mail rooms,
training and conference, automated
data processing operations, court-
rooms, and judicial chambers; and

(2) Storage space that contains dif-
ferent quality and finishes from gen-
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eral use space, but that is within a
building where predominantly general
use space is located.

GSA-controlled space means Federally
controlled space under the custody or
control of GSA. It includes space for
which GSA has delegated operational,
maintenance, or protection authority
to the customer agency.

GSA-delegated space (or GSA delegated
building) means GSA-controlled space
for which GSA has delegated oper-
ational, maintenance or protection au-
thority to the customer agency.

GSA-initiated move means any reloca-
tion action in GSA-controlled space
that:

(1) Is involuntary to the customer
agency and required to be effective
prior to the expiration of an effective
OA, or in the case of leased space, prior
to the expiration of the lease; or

(2) Is an emergency relocation initi-
ated by GSA.

Initial space alteration (ISA). See defi-
nition of ‘‘tenant improvement.”

Initial space layout means the specific
placement of workstations, furniture
and equipment within new space as-
signments.

Inventory means a summary or
itemized list of the real property, and

associated descriptive information,
that is under the control of a Federal
agency.

Joint-use space means common space
within a Federally controlled facility,
not specifically assigned to any one
agency, and available for use by mul-
tiple agencies, such as cafeterias, audi-
toriums, conference rooms, credit
unions, visitor parking spaces, snack
bars, certain wellness/physical fitness
facilities, and child care centers.

Leased space means space for which
the United States Government has a
right of use and occupancy by virtue of
having acquired a leasehold interest.

Non-cancelable space means space
that, due to its layout, design, loca-
tion, or other characteristics, is un-
likely to be needed by another GSA
customer agency. Typical conditions
that might cause space to be defined as
non-cancelable are:

(1) Special space construction fea-
tures;
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(2) Lack of any realistic Federal need
for the space other than by the re-
questing agency; and

(3) Remote location or unusual term
(short or long) desired by the agency.

Occupancy Agreement (OA) means a
written agreement descriptive of the fi-
nancial terms and conditions under
which GSA assigns, and a customer
agency occupies, the GSA-controlled
space identified therein.

Parking or parking space means sur-
face land, structures, or areas within
structures designed and designated for
the purpose of parking vehicles.

Personnel means the peak number of
persons to be housed during a single
shift, regardless of how many
workstations are provided for them. In
addition to permanent employees of
the agency, personnel includes tem-
poraries, part-time, seasonal, and con-
tractual employees, budgeted vacan-
cies, and employees of other agencies
and organizations who are housed in a
space assignment.

Portfolio leases mean long term or
“master’’ leases, usually negotiated to
house several agencies whose indi-
vidual term requirements differ from
the terms of the underlying GSA lease
with the lessor, and from each other.
These may also be leases housing sin-
gle agencies, but which entail for GSA
responsibilities (burdens and benefits)
which mimic an ownership position, or
equity rights, even though no equity
interest or ownership liability exists.
An example of the latter would be long
term renewal options on a lease which,
in order to enjoy, involve substantial
capital outlays by GSA to improve the
building infrastructure. In both these
cases, GSA is assuming risks or capital
expenditures outside of the conven-
tions of single transactions or occupan-
cies. Accordingly, for a portfolio lease,
it is not appropriate merely to pass
through to the customer agency(ies)
the rental rate of the underlying GSA
lease. Portfolio leases are treated for
pricing purposes as owned space, with
Rent set by appraisal.

Predominant use means the use to
which the greatest portion of a loca-
tion is put. Predominant use is deter-
mined by the Public Buildings Service
(PBS), GSA, and will typically result
in the designation of a location as one
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of four types of space—General Use,
Warehouse, Unique, or Parking—even
though some smaller portions of the
space may be used for one or more of
the other types of uses.

Rent means the amounts charged by
GSA for space and related services to
the customer agencies with tenancy in
GSA-controlled space. The word
“Rent” is capitalized to differentiate it
from the contract ‘‘rent” that GSA
pays lessors.

Rentable square footage means the
amount of space as defined in ‘“‘Build-
ing Owners and Managers Association
(BOMA)/American National Standards
Institute (ANSI) Standard Z65.1-1996.”
The BOMA/ANSI standard also defines
‘“‘gross,” ‘‘office area,” ‘‘floor com-
mon,” and ‘‘building common’ areas.
Any references to these terms in this
part refer to the BOMA/ANSI standard
definitions. This standard has been
adopted in accordance with GSA’s in-
terest in conforming its practices to
nationally recognized industry stand-
ards to the extent possible.

NOTE TO THE DEFINITION OF RENTABLE
SQUARE FOOTAGE: Rentable square footage
generally includes square footage of areas
occupied by customers plus a prorated share
of floor common areas such as elevator lob-
bies, building corridors, public restrooms,
utility closets, and machine rooms. Rentable
square footage also includes a prorated share
of building common areas located through-
out the building. Examples of building com-
mon space include ground floor entrance
lobby, enclosed atrium, loading dock, and
mail room.

Request for space or space request
means a written or electronically sub-
mitted document or an oral request,
within which an agency’s space needs
are summarized. A request for space is
requisite for development of an OA.
Thus, it must be submitted to GSA by
a duly authorized official of the cus-
tomer agency, and it must be accom-
panied by documentation of the cus-
tomer agency’s ability to fund pay-
ment of required Rent charges.

Return on Investment (ROI) pricing is
one possible methodology used to es-
tablish a Rent rate for certain owned
space. Typically, ROI pricing is a Rent
rate that ensures GSA a reasonable re-
turn on its cost to acquire and improve
the asset. ROI pricing may be used
where no other comparable commercial
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space is available or no other appraisal
method would be appropriate. It may
also be used in cases in which an ap-
praisal-based rental rate will not meet
GSA’s minimum return requirements
for the planned level of investment.

Security fees mean Rent charges for
building services provided by GSA’s
Federal Protective Service. Security
fees are comprised of basic and build-
ing specific charges.

(a) A basic security fee is assessed in
all PBS-controlled properties where
the Federal Protective Service (FPS)
provides security services. The rate is
set annually on a per-square-foot basis.
The charge includes the following serv-
ices:

(1) General law enforcement on PBS-
controlled property;

(2) Physical security assessments;

(3) Crime prevention and awareness
training;

(4) Advice and assistance to building
security committees;

(5) Intelligence sharing program;

(6) Criminal investigation;

(7) Assistance and coordination in
Occupancy Emergency Plan develop-
ment;

(8) Coordination of mobilization and
response to terrorist threat or civil dis-
turbance;

(9) Program administration for secu-
rity guard contracts; and

(10) Megacenter operations for moni-
toring building perimeter alarms and
dispatching appropriate law enforce-
ment response.

(b) The building specific security
charge is comprised of two elements:
Operating expenses and amortized cap-
ital costs. Building specific charges,
whether operating expenses or capital
costs, are distributed overall federal
users by building or facility in direct
proportion to each customer agency’s
percentage of federal occupancy. As
with joint use charges, the distribution
of building-specific charges among cus-
tomer agencies is not re-adjusted for
vacancy.

Space means a defined area within a
building and/or parcel of land. (Per-
sonal property and furniture are not
included.)

Space allocation standard (SAS) means
a standard agreed upon by GSA and a
customer agency, written in terms that
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permit nationwide or regional applica-
tion, that is used as a basis for estab-
lishing that agency’s space require-
ments. An SAS may describe special
GSA and customer agency funding re-
sponsibilities, although such respon-
sibilities will be covered in OAs for
space assignments. An SAS may also
be developed between GSA and cus-
tomer agencies on a regional level to
standardize or simplify transactions,
provided that the terms of a regional
SAS are consistent with the terms of
that agency’s national SAS and the
terms of this part.

Space assignment or  assignments
means a transaction between GSA and
a customer agency that results in a
customer agency’s right to occupy cer-
tain GSA-controlled space, usually in
return for customer agency payment(s)
to GSA for use of the space. Space as-
signment rights, obligations, and re-
sponsibilities not covered in this part,
or in the customer guides, are formal-
ized in an OA.

Space planning means the process of
using recognized professional tech-
niques of planning, layout and interior
design to determine the best internal
location and the most efficient con-
figuration for satisfying agency space
needs.

Space program of requirements means a
summary statement of an agency’s
space needs. These requirements will
generally include information about lo-
cation, square footage, construction re-
quirements, and duration of the agen-
cy’s space need. They may be identified
in any format mutually agreeable to
GSA and the agency.

Special space means space which has
unusual architectural/construction fea-
tures, requires the installation of spe-
cial equipment, or requires dispropor-
tionately high or low costs to con-
struct, maintain and/or operate as
compared to office or storage space.
Special space generally refers to space
which has construction features, fin-
ishes, services, utilities, or other addi-
tional costs beyond those specified in
the customer general allowance (e.g.,
courtrooms, laboratories).

Standard level of service. See §102-
85.165 for the definition of standard
level of service.
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Telecommunications means electronic
processing of information, either voice
or data or both, over a wide variety of
media, (e.g., copper wire, microwave,
fiber optics, radio frequencies), be-
tween individuals or offices within a
building (e.g., local area networks), be-
tween buildings, and between cities.

Tenant improvement (TI1) means a fin-
ished component of an interior block of
space. Tenant improvements represent
additions to or alterations of the build-
ing shell that adapt the workspace to
the specific uses of the customer. If
made at initial occupancy, the TIs are
known as initial space alterations or
ISAs.

Tenant improvement (TI) allowance
means the dollar amount, including de-
sign, labor, materials, contractor costs
(if contractors are used), management,
and inspection, that GSA will spend to
construct, alter, and finish space for
customer occupancy (excluding per-
sonal property and furniture, which are
customer agency responsibilities) at
initial occupancy. The dollar amounts
for the allowances are different for
each agency and bureau to accommo-
date agencies’ different mission needs.
The dollar amounts also may vary by
locations reflecting different costs in
different markets. The PBS bill will
only reflect the actual amount the cus-
tomers spend, not the allowance. The
amount of the TI allowance is deter-
mined by GSA. Agencies can request
that GSA revise the TI allowance
amount by project or categorically for
an entire bureau. The cost of replace-
ment of tenant improvements is borne
by the customer agency.

Unique space means space for which
there is no commercial market com-
parable (e.g., border stations).

Warehouse or warehouse space means
space contained in a structure pri-
marily intended for the housing of
files, records, equipment, or other per-
sonal property, and is not primarily in-
tended for housing personnel and office
operations. Warehouse space generally
is designed and constructed to lower
specifications than office buildings,
with features such as exposed ceilings,
unfinished perimeter and few dividing
partitions. Warehouse space also is
usually heated to a lesser degree but
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not air-conditioned, and is cleaned to
lesser standards than office space.
Workspace means Federally con-
trolled space in buildings and struc-
tures (permanent, semi-permanent, or
temporary) that provides an acceptable
environment for the performance of
agency mission requirements by em-
ployees or by other persons occupying
it.
§102-85.40 What are the major compo-
nents of the pricing policy?

The major components of the pricing
policy are:

(a) An OA between a customer agen-
cy and GSA;

(b) Tenant improvement allowance;
and

(c) The establishment of Rent the
agency pays to GSA based on the OA
for:

(1) Leased space, a pass-through to
the customer agency of the underlying
GSA lease contract costs, and a PBS
fee; or

(2) GSA-owned space,
mined by appraisal.

Rent deter-

Subpart B—Occupancy
Agreement

§102-85.45 When is an Occupancy
Agreement required?

An Occupancy Agreement (OA) is re-
quired for each customer agency’s
space assignment. The OA must be
agreed to by GSA and the customer
agency prior to GSA’s commitment of
funds for occupancy and formal assign-
ment of space.

§102-85.50 When does availability of
funding have to be certified?

The customer agency must sign an
OA prior to GSA’s making any major
contractual commitments associated
with the space request. Typically, this
should occur at the earliest possible
opportunity-i.e., when funds become
available. However, in no event shall
certification occur later than just prior
to the award of the contract to a de-
sign architect in the case of Federal
construction or renovation in Feder-
ally owned space or prior to the award
of a lease. This serves as a customer
agency’s funding commitment unless
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certification is provided on another
document.

§102-85.55 What are the terms and
conditions included in an OA?

The terms and conditions are mod-
eled after commercial practice. They
are intended to reflect a full mutual
understanding of the financial terms
and agreement of the parties. The OA
describes the actual space and services
to be provided and all associated actual
costs to the customer during the term
of occupancy. The OA does not include
any general provisions or terms con-
tained in this part. OAs typically de-
scribe the following, depending on
whether the space is leased or Feder-
ally owned:

(a) Assigned square footage;

(b) Shell Rent and term of occu-
pancy;

(c) Amortized amount of customer al-
lowance used;

(d) Operating costs and escalations;

(e) One time charges; e.g., lump sum
payments by the customer;

(f) Real estate tax and escalations;

(g) Parking and escalations;

(h) Additional/reduced services;

(i) Security services and associated
Rent;

(j) Joint use space and associated
Rent;

(k) PBS fee;

(1) Customer rights and provisions for
occupancy after OA expiration;

(m) Cancellation provisions if dif-
ferent from this part or the customer
service guides;

(n) Any special circumstances associ-
ated with the occupancy, such as envi-
ronmental responsibilities, unusual use
restrictions, or agreements with local
authorities;

(o) Emergency relocations;

(p) Clauses specific to the agreement;

(q) Other Rent, e.g., charges for an-
tenna sites, land;

(r) Agency standard clauses; and

(s) General clauses defining the obli-
gations of both parties.

§102-85.60 Who can execute an OA?

Authorized GSA and customer agen-
cy officials who can commit or obligate
the funds of their respective agencies
can execute an OA. Higher level sig-
natories may be appropriate from both
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agencies for space assignments in
owned or leased space, that are unusual
in size, location, duration, public inter-
est, or other factors. Each agency de-
cides its appropriate signatory level.

§102-85.65 How does an OA obligate
the customer agency?

An OA obligates the executing cus-
tomer agency to fund the current-year
Rent obligation owed GSA, as well as
to reimburse GSA for any other bona
fide obligations that GSA may have in-
curred on behalf of the customer agen-
cy. Although the OA is an interagency
agreement, memorializing the under-
standing of GSA and its customer
agency, the OA may not be construed
as obligating future year customer
agency funds until they are legally
available. A multi-year OA commit-
ment assumes the customer agency
will seek the mnecessary funding
through budget and appropriations
processes.

§102-85.70 Are the standard OA terms
appropriate for non-cancelable
space?

Yes, most of the standard terms
apply; however, the right to cancel
upon a 4-month (120 day) notice is not
available. See §102-85.35 for the defini-
tion of non-cancelable space.

§102-85.75 When can space assign-
ments be terminated?

(a) Customer agencies can terminate
any space assignments, except those
designated as non-cancelable, with the
following stipulations:

(1) The agency must give GSA writ-
ten notice at least four months prior to
termination.

(2) The agency is responsible for re-
imbursing GSA for the unpaid balance
of the cost of tenant improvements,
generally prior to GSA releasing the
agency from the space assignment. In
the event the customer agency re-
ceived a rent concession (e.g., free
rent) at the inception of the assign-
ment as part of the consideration for
the entire lease term, then the amount
of the concession applicable to the re-
maining term must be repaid to GSA.

(3) If the space to be vacated is ready
for occupancy by another customer and
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marketable, GSA accepts the termi-
nation of assignment.

(4) If the agency has vacated all of
the space and removed all personal
property and equipment from the space
by the cancellation date in the written
notice, the agency will be released ef-
fective that date from further Rent
payments.

(5) An agency may terminate a GSA
space assignment with less than a four-
month advance written notice to GSA,
if:

(i) Either GSA or the terminating
agency has identified another agency
customer for the assigned space and
that substitute agency wants and is
able to fully assume the Rent pay-
ments due from the terminating agen-
cy; and

(ii) The terminating agency con-
tinues to pay Rent until the new agen-
cy starts paying Rent.

(b) GSA can terminate space assign-
ments according to GSA regulations
for emergency or forced moves.

(c) OAs terminate automatically at
expiration.

§102-85.80 Who is financially respon-
sible for expenses resulting from
tenant non-performance?

The customer agencies are finan-
cially responsible for expenses incurred
by the Government as a result of any
failure on their part to fulfill a com-
mitment outlined in an OA or other
written agreements in advance of, or in
addition to, the OA. Customer agencies
are also financially responsible for re-
vised design costs and any additional
costs resulting from changes to space
requirements or space layouts made by
the agency after a lease, alteration, de-
sign, or construction contract has been
awarded by GSA.

§102-85.85 What if a customer agency
participates in a consolidation?

If an agency agrees to participate in
a consolidation upon expiration of an
OA, the relocation expenses will be ad-
dressed in the new OA negotiated by
GSA and the customer agency. The
customer agency generally pays such
costs.
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Subpart C—Tenant Improvement
Allowance

§102-85.90 What is a tenant improve-
ment allowance?

A tenant improvement (TI) allowance
enables the customer agency to design,
configure and build out space to sup-
port its program operations. It is based
on local market construction costs and
the specific bureau’s historical use of
space. (See also the definition at §102—
85.35.)

§102-85.95 Who pays for the TI allow-
ance?

The customer agency pays for the
amount of the tenant improvement al-
lowance actually used.

§102-85.100 How does a
agency pay for tenant
ments?

To pay for the installation of tenant
improvements, the customer agency
may spend an amount not to exceed
the tenant allowance. The amount
spent by the customer agency for TIs is
amortized over a period of time speci-
fied in the OA, not to exceed the useful
life of the improvements. This amorti-
zation payment is in addition to the
shell rent and services.

§102-85.105 How does an agency pay
for customer alterations that ex-
ceed the TI allowance?

Amounts exceeding the TI allowance
are paid in a one-time lump sum and
are not amortized over the term of the
occupancy. The agency certifies lump
sum funds are available prior to GSA
proceeding with the work.

§102-85.110 Can the
amount be changed?

The GSA schedule of allowances for
new assignments is adjusted annually
for design and construction cost
changes. As the need arises, GSA may
adjust an agency or bureau’s TI allow-
ance. GSA may also adjust a TI allow-
ance for a specific project, if conditions
warrant. This decision is solely GSA’s.
In addition, the customer agency may
waive any part or all of its
customization allowance in the case of
a new space assignment. In the case of
backfill space (also known as relet

customer
improve-

allowance
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space), the customer agency can also
waive any part or all of the tenant gen-
eral allowance, if the customer agency
will use the existing tenant improve-
ments, with or without modifications.

Subpart D—Rent Charges

§102-85.115
mined?
Unless an exemption is granted under
the authority of the Administrator of
General Services, the Rent charged ap-
proximates commercial charges for
comparable space and space-related
services as follows:

(a) Generally, Rent for Federally
owned space provided by GSA is based
on market appraisals of fully serviced
rental values for the predominant use
to which space in a building is put; e.g.,
general use, warehouse use, and park-
ing use. In cases where market apprais-
als are not practical; e.g., in cases in-
volving unique space or when market
comparables are not available, GSA
may establish Rent on the basis of al-
ternate commercial practices. See the
discussion of alternate valuation meth-
ods in §102-85.125. Amortization of ten-
ant improvements, parking fees, and
security charges are calculated sepa-
rately and added to the appraised shell
Rent to establish the Rent charge. Cus-
tomer agencies also pay for a pro rata
share of joint use space.

(b) Generally, Rent for space leased
by GSA is based on the actual cost of
the lease, including the costs (if any) of
services not provided by the lessor,
plus a GSA fee, and security charges
and parking (if not in the lease).

(1) The Rent is based on the terms
and conditions of the OA, starting with
the shell Rent.

(2) In addition to the shell Rent, the
Rent includes amortization of TI allow-
ances used, real estate taxes, operating
costs, extra services, parking, GSA fee
for its services, and charges for secu-
rity, joint-use, and other applicable
rental charges (e.g., antenna site, land,
wareyard).

§102-85.120 What is shell Rent?

Shell Rent is that portion of GSA
Rent charged for the building envelope
and land. (See §102-85.35 for the defini-
tion of building shell.)

How is the Rent deter-

§102-85.135

§102-85.125 What alternate methods
may be used to establish Rent in
Federally-owned space?

Alternate methods of establishing
Rent are based on private sector mod-
els. They include, but are not limited
to:

(a) Return on investment (ROI) ap-
proach or a similar cost recovery meth-
od used when market comparables are
not available and/or GSA must ‘‘build
to suit” to fulfill customer agency re-
quirements; e.g., border stations; and

(b) Rent schedules for the right to
use rooftops and other floor areas not
suitable for workspace; e.g., antenna
sites and signage.

§102-85.130 How are exemptions from
Rent granted?

Exemptions from Rent are rare. How-
ever, the Administrator of General
Services may exempt any GSA cus-
tomer from Rent after a determination
that application of Rent would not be
feasible or practical. Customer agency
requests for exemptions must be ad-
dressed to the Administrator of Gen-
eral Services and submitted in accord-
ance with GSA Order PBS 4210.1, “‘Rent
Exemption Procedures,” dated Decem-
ber 20, 1991, or in accordance with any
superseding GSA order. A copy of the
order may be obtained from the Office
of Portfolio Management, General
Services Administration, 1800 F Street,
NW., Washington, DC 20405.

§102-85.135 What if space and services
are provided by other executive
agencies?

Any executive agency other than
GSA providing space and services is au-
thorized to charge the occupant for the
space and services at rates approved by
the Administrator of General Services
and the Director of the Office of Man-
agement and Budget. If space and serv-
ices are of the type provided by the Ad-
ministrator of General Services, the
executive agency providing the space
and services must credit the monies de-
rived from any fees or charges to the
appropriation or fund initially charged
for providing the space or services, as
prescribed by Subsection 210(k) of the
Federal Property and Administrative
Services Act of 1949, as amended (40
U.S.C. 490(k)).
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§102-85.140 How are changes in Rent
reflected in OAs?

(a) If Rent changes in ways that are
identified in the OA, then no change to
the OA 1is required. Typically, OAs
state that certain components of Rent
are subject to annual escalation; e.g.,
operating expenses, real estate taxes,
parking charges, the basic security
charge, and building-specific security
operating and amortized capital ex-
penses which do not entail a change in
service level. Also, in Federally-owned
space, OAs state that the shell rent is
re-marked to market every five years.
In leased space, the OA will identify
any programmed changes in the lease
contract rent (such as pre-set increases
or steps in the contract rent rate) that
will translate into a change in the cus-
tomer agency’s Rent. Changes in Rent
specified in OAs will serve as notice to
agencies of future Rent changes for
budgeting purposes. For a discussion of
budgeting for Rent, see §102-85.160.

(b) Changes to Rent other than those
identified in paragraph (a) of this sec-
tion typically require an amended OA.
There are many events that might oc-
casion a change in Rent, and an amend-
ed OA, such as:

(1) An agency expands or contracts at
an existing location;

(2) PBS agrees to fund additional ten-
ant improvements that are then amor-
tized over the remaining OA term, or
over an extended OA term;

(3) Upon physical re-measurement,
the true square footage of the space as-
signment is found to be different from
the square footage of record;

(4) The amount of joint use space in
the building changes;

(5) The level of building-specific secu-
rity services changes; or

(6) PBS undertakes new capital ex-
penditures for new or enhanced secu-
rity countermeasures.

§102-85.145 When are customer agen-
cies responsible for Rent charges?

(a) When a customer agency occupies
cancelable space, it is responsible for
Rent charges until:

(1) The date of release specified in
the OA, or until the date space is actu-
ally vacated, whichever occurs later; or

(2) Four months after having pro-
vided GSA written notice of release; or
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(3) The date space is actually va-
cated, whenever occupancy extends be-
yond the date agreed upon under either
paragraph (a)(1) or (2) of this section.

(b) When a customer agency releases
non-cancelable space, it is responsible
for all attributable Rent and other
space charges until the OA expires.
This responsibility is mitigated to the
extent that GSA is able to assign the
space to another user or dispose of it.
(See §102-85.656 How does an OA obligate
the customer agency?)

(c) When a customer agency commits
to occupy space in an OA or other bind-
ing document, but never occupies that
space, that agency is responsible for:

(1) Non-cancelable space: Rent pay-
ments due for the space until the OA
expires, unless GSA can mitigate; or

(2) All other space: Either GSA’s
space charges for 4 months plus the
cost of tenant improvements or GSA’s
actual costs, whichever is less.

§102-85.150 How will Rent charges be
reflected on the customer agency’s
Rent bill?

Rent charges are billed monthly, in
arrears, based on an annual rate which
is divided by 12. Billing commences the
first month in which the agency occu-
pies the space for more than half of the
month, and ends in the last month the
agency occupies the space.

§102-85.155 What does a customer
agency do if it does not agree with
a Rent bill?

(a) If a customer agency does not
agree with the way GSA has deter-
mined its Rent obligation (e.g., the
agency does not agree with GSA’s
space classification, appraised Rent, or
the allocation of space), the agency
may appeal its Rent bill to GSA.

(b) GSA will not increase or other-
wise change Rent for any assignment,
except as agreed in an OA, in the case
of errors, or when the OA is amended.
However, customer agencies may at
any time request a regional review of
the measurement, classification, serv-
ice levels provided, or charges assessed
that pertain to the space assignment
without resorting to formal proce-
dures. Such requests do not constitute
appeals and should be directed to the
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appropriate GSA Regional Adminis-
trator.

(c) If a customer agency still wants
to pursue a formal appeal of Rent
charges, they may do so, but with the
following limitations:

(1) Terms, including rates, to which
the parties agree in an OA are not ap-
pealable;

(2) In leased space, the contract rent
passed through from the underlying
lease cannot be appealed;

(3) In GSA-owned space, when the
fully-serviced shell Rent is established
through appraisal, the appraised rate
must exceed comparable commercial
square foot rates by 20 percent. When
shell Rent in owned space is estab-
lished on the basis of ROI at the incep-
tion of an OA, and the customer agency
executes the OA, then the ROI rate
cannot later be appealed. Other compo-
nents of Rent that are established on
the basis of actual cost—eg., amortiza-
tion of TIs and building specific secu-
rity charges—also cannot be appealed.

(4) Additionally, the customer agency
is required to compare its assigned
space with other space in the sur-
rounding community that:

(i) Is available in similar size block
of space in a comparable location;

(ii) Is comparable in quality to the
space provided by GSA;

(iii) Provides similar service levels as
part of the charges;

(iv) Contains similar
terms, conditions, and
clauses; and

(v) Represents a lease transaction
completed at a similar point in time.

(6) Data from at least three com-
parable locations will be necessary to
demonstrate a market trend sufficient
to warrant revising an appraised Rent
charge.

(d) A customer agency filing an ap-
peal for a particular location or build-
ing must develop documentation sup-
porting the appeal and file the appeal
with the appropriate Regional Admin-
istrator. The GSA regional office will
verify all pertinent information and
documentation supporting the appeal.
The GSA Regional Administrator will
accept or deny the appeal and will no-
tify the appealing agency of his or her
ruling.

contractual
escalations

§102-85.160

(e) A further appeal may be filed by
the customer agency’s headquarters
level officials with the Commissioner,
Public Buildings Service, if equitable
resolution has not been obtained from
the initial appeal. A head of a customer
agency may further appeal to the Ad-
ministrator of the General Services.
Documentation of the procedures fol-
lowed for prior resolution must accom-
pany an appeal to the Administrator.
Decisions made by the Administrator
are final.

(f) Adjustments of Rent resulting
from reviews and appeals will be effec-
tive in the month that the agency sub-
mitted a properly documented appeal.
Adjustments in Rent made under this
section remain in effect for the remain-
der of the 5-year period in which the
charges cited in the OA were applica-
ble.

§102-85.160 How does a customer
agency know how much to budget
for Rent?

GSA normally provides customer
agencies an estimate of Rent increases
approximately 2 months prior to the
agencies’ Office of Management and
Budget (OMB) submission for the fiscal
year in which GSA will charge Rent.
This gives the affected customer agen-
cies an opportunity to budget for an in-
crease or decrease. However, GSA must
obtain the concurrence of OMB for
such changes prior to notifying cus-
tomer agencies. In the event GSA is
unable to provide timely notice of a fu-
ture Rent increase, customer agencies
are nonetheless obligated to pay the in-
creased Rent amount. For existing as-
signments in owned buildings, GSA
charges for fully serviced shell Rent, in
aggregate, shall not exceed the bureau
level budget estimates provided to the
customer agencies annually. This pro-
vision does not apply to:

(a) New assignments;

(b) Changes in current assignments;

(c) Leased space;

(d) New tenant improvement amorti-
zation;

(e) Building specific security costs;
and

(f) New amortization of capital ex-
penditures under ROI pricing due to
changes in scope of proposed projects
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or repair and/or replacement of build-
ing components

Subpart E—Standard Levels of
Service

§102-85.165 What are standard levels
of service?

(a) The standard levels of service cov-
ered by GSA Rent are comparable to
those furnished in commercial prac-
tice. They are based on the effort re-
quired to service the customer agency’s
space for a 5-day week (Monday to Fri-
day), one-shift regular work schedule.
GSA will provide adequate building
startup services, before the beginning
of the customer’s regular one-shift
work schedule, and shutdown services
after the end of this schedule.

(b) Without additional charge, GSA
customers may use their assigned
space and supporting automatic eleva-
tor systems, lights and small office and
business machines including personal
computers on an incidental basis, un-
less specified otherwise in the OA.

§102-85.170 Can flexitime and other
alternative work schedules cost the
customer agency more?

Yes, GSA customers who extend their
regular work schedule by a system of
flexible hours shall reimburse GSA for
its approximate cost of the additional
services required.

§102-85.175 Are the standard level
services for cleaning, mechanical
operation, and maintenance identi-
fied in an OA?

Unless specified otherwise in the OA,
standard level services for cleaning,
mechanical operation, and mainte-
nance shall be provided in accordance
with the GSA standard level of services
as defined in §102-85.165, and in the
PBS Customer Guide to Real Property.
A copy of the guide may be obtained
from the General Services Administra-
tion, Office of Business Performance
(PX), 1800 F Street, NW., Washington,
DC 20405.

§102-85.180 Can there be other stand-
ard services?

GSA may provide additional services
to its customers at the levels and times
deemed by the Administrator of Gen-
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eral Services to be necessary for effi-
cient operations and proper servicing
of space under the assignment respon-
sibility of GSA.

§102-85.185 Can space be exempted
from the standard levels of service

Yes, customer agencies may be ex-
cused from paying for standard service
levels for space assignments when:

(a) In GSA-delegated space, the cus-
tomer agency provides for these serv-
ices itself and thus pays Rent minus
charges for these services; or

(b) In rare instances, standard service
levels may be waived by the Adminis-
trator of General Services in instances
where charging for such standard serv-
ices would not be feasible or practical,
e.g., in assignments of limited square
footage or functional use.

§102-85.190 Can GSA Rent be adjusted
when standard levels of service are
performed by other customer agen-
cies?

Customer agencies that arrange and
pay separately for the costs of standard
level services normally covered by GSA
Rent will receive a Rent credit or other
type of reimbursement by GSA for the
amount GSA would have charged for
such services. The type of reimburse-
ment is at GSA’s discretion. The reim-
bursement is limited to the amount in-
cluded for the services in GSA Rent.
Approval to perform or contract for
such services must be obtained in ad-
vance by the customer agency from the
appropriate GSA regional office.

Subpart F—Special Services

§102-85.195
services?

Does GSA provide special

Yes, GSA provides special services on
a cost-reimbursable basis:

(a) In GSA-controlled space, GSA
may provide for special services that
cannot be separated from the building
or space costs (inseparable services,
such as utilities, which are not individ-
ually metered). GSA’s estimate of the
special service cost is the basis for the
bill amount. The bill amount for sepa-
rable special services is either based on
a previously agreed upon fixed price or
the actual cost, including a fee for
GSA’s services.

326



Federal Management Regulation

(b) GSA can also provide special serv-
ices to other Federal agencies in agen-
cy-controlled and operated space on a
cost-reimbursable basis.

Subpart G—Continued Occu-
pancy, Relocation and
Forced Moves

§102-85.200 Can customer agencies

continue occupancy of space or
must they relocate at the end of an
0A?

The answer is contingent upon
whether the customer agency is in Fed-
erally owned or leased space.

(a) Unless stated otherwise in the
OA, a customer agency within a GSA
controlled, Federally owned building
has automatic occupancy rights at the
end of the OA term for occupied space.
However, a new OA must be negotiated.

(b) In leased space, the OA generally
reflects the provisions of the under-
lying lease and will specify whether or
not renewal options are available. If
the OA does not include a renewal op-
tion, customer agencies should assume
relocation would be necessary upon OA
expiration, and budget for it. Further,
renewal options are not, in themselves,
a guarantee of continued occupancy at
that location. In some cases, the re-
newal rate is substantially above mar-
ket or the option was not part of the
initial price evaluation for the occu-
pancy. In such cases, GSA may be re-
quired to run a competition for the re-
placement lease, and a relocation may
ensue. Nonetheless, it is also possible
that GSA may execute a succeeding
lease with the incumbent lessor, in
which case there is no move.

(c) GSA and customer agencies
should initiate discussions at least 18-
20 months in advance of OA expiration
to address an action for the replace-
ment or continued occupancy of the ex-
isting space assignment. This allows
both agencies time to budget for the
work and the cost.

§102-85.205 What happens if a cus-
tomer agency continues occupancy
after the expiration of an OA?

A mutual goal of GSA and its cus-
tomers is to have current OAs in place
for all space assignments. However,
provisions are necessary to cover the

§102-85.215

GSA and customer relationship if an
OA expires prior to execution of a mu-
tually desired succeeding agreement.
Because the risks, liabilities, and con-
sequences of a customer’s continued
occupancy depend on whether the as-
signed space is leased or Federally
owned, different provisions in the fol-
lowing table apply:

HOLDOVER TENANCY—CUSTOMER AGENCY RE-
SPONSIBILITIES IN THE EVENT OF TENANT

DELAY IN VACATING SPACE

In leased space

In federally owned space

To pay those costs associ-
ated with lease contract,
GSA fee, and damages/
claims, arising from
changes in GSA contract
costs which are caused by
the tenant’s delay.

To pay Rent as determined
by GSA’s pricing policy, as
described in this part, and
those added costs to GSA
(claims, damages,
changes, etc.) resulting
from the tenant-caused

delay.

§102-85.210 What if a customer agency
has to relocate?

If the agency or GSA determines re-
location is necessary at the expiration
of an OA for either Federally owned or
leased space, the customer agency is
responsible for all costs associated
with relocation at that time.

§102-85.215 What if another customer
agency forces a GSA customer to
move?

If a GSA customer agency, or GSA,
forces the relocation of another GSA
customer agency prior to the expira-
tion of the customer’s OA, the ‘‘forc-
ing”’ agency is responsible:

(a) For all reasonable costs associ-
ated with the relocation of the agency
being ‘‘forced” to move, including ar-
chitectural-engineering design, move
coordination and physical relocation,
telecommunications and ADP equip-
ment relocation and installation;

(b) To GSA for all of the relocated
agency’s unpaid tenant improvements,
if any; and

(c) To the customer agency for the
undepreciated amount of any lump sum
payment that was already made by the
agency for alterations.
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§102-85.220 Can a customer agency
forced to relocate waive the reim-
bursements?

Yes, a customer agency forced to re-
locate can waive some or all of the re-
imbursements from the forcing agency
that are prescribed in §102-85.215. How-
ever, a relocated customer agency can-
not waive the requirement for the forc-
ing customer agency to reimburse GSA
for unpaid tenant improvements. If
GSA is the ‘‘forcing’ agency, it is re-
sponsible for the same costs as any
other forcing customer agency.

§102-85.225 What are the funding re-
sponsibilities for relocations result-
ing from emergencies?

(a) In emergencies, swift remedies,

including the possible relocation of a

customer agency to alternate space,
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are required. The remedies may include
requests for funding authorizations
from OMB and Congress. GSA may
serve as the central coordinator of such
remedies.

(b) Funding responsibility will vary
by situation. If a customer agency is
only temporarily displaced from its
space, GSA typically covers the cost of
temporary set-up in a provisional loca-
tion. If the agency is obliged to relo-
cate permanently, an OA will be pre-
pared which will address all terms of
the occupancy. In such cases, new ten-
ant improvements will be constructed
which can be amortized over the life of
a new occupancy term, and a new Rent
rate will be developed.

PARTS 102-86—102-92 [RESERVED]
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