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§102-71.5 What is the scope and phi-
losophy of the General Services Ad-
ministration’s (GSA) real property
policies?

GSA’s real property policies con-
tained in this part and parts 102-72
through 102-82 of this chapter apply to
Federal agencies, including GSA’s Pub-
lic Buildings Service (PBS), operating
under, or subject to, the authorities of
the Administrator of General Services.
These policies cover the acquisition,
management, utilization, and disposal
of real property by Federal agencies
that initiate and have decision-making
authority over actions for real prop-
erty services. The detailed guidance
implementing these policies is con-
tained in separate customer service
guides.

§102-71.10 How are these policies or-
ganized?

GSA has divided its real property
policies into the following functional
areas:

(a) Delegation of authority.

(b) Real estate acquisition.

(c) Facility management.

(d) Real property disposal.

(e) Design and construction.

(f) Art-in-architecture.

(g) Historic preservation.

(h) Assignment and utilization of
space.

(i) Safety and environmental man-
agement.

(j) Security.
(k) Utility services.
(1) Location of space.

§102-71.15 [Reserved]

§102-71.20 What definitions apply to
GSA’s real property policies?

The following definitions apply to
GSA’s real property policies:

Airport means any area of land or
water that is used, or intended for use,
for the landing and takeoff of aircraft,
and any appurtenant areas that are
used, or intended for use, for airport
buildings or other airport facilities or
rights-of-way, together with all airport
buildings and facilities located there-
on.

Alteration means remodeling, improv-
ing, extending, or making other
changes to a facility, exclusive of
maintenance repairs that are preven-
tive in nature. The term includes plan-
ning, engineering, architectural work,
and other similar actions.

Carpool means a group of two or more
people regularly using a motor vehicle
for transportation to and from work on
a continuing basis.

Commercial activities, within the
meaning of subpart D, part 102-74 of
this chapter, are activities undertaken
for the primary purpose of producing a
profit for the benefit of an individual
or organization organized for profit.
(Activities where commercial aspects
are incidental to the primary purpose
of expression of ideas or advocacy of
causes are not commercial activities
for purposes of this part.)

Cultural activities include, but are not
limited to, films, dramatics, dances,
musical presentations, and fine art ex-
hibits, whether or not these activities
are intended to make a profit.

Decontamination means the complete
removal or destruction by flashing of
explosive powders; the neutralizing and
cleaning-out of acid and corrosive ma-
terials; the removal, destruction, or
neutralizing of toxic, hazardous or in-
fectious substances; and the complete
removal and destruction by burning or
detonation of live ammunition from
contaminated areas and buildings.
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Designated Official is the highest
ranking official of the primary occu-
pant agency of a Federal facility, or,
alternatively, a designee selected by
mutual agreement of occupant agency
officials.

Disabled employee means an employee
who has a severe, permanent impair-
ment that for all practical purposes
precludes the use of public transpor-
tation, or an employee who is unable to
operate a car as a result of permanent
impairment who is driven to work by
another. Priority may require certifi-
cation by an agency medical unit, in-
cluding the Department of Veterans
Affairs or the Public Health Service.

Disposal agency means the Executive
agency designated by the Adminis-
trator of General Services to dispose of
surplus real or personal property.

Educational activities mean activities
such as (but not limited to) the oper-
ation of schools, libraries, day care
centers, laboratories, and lecture or
demonstration facilities.

Emergency includes bombings and
bomb threats, civil disturbances, fires,
explosions, electrical failures, loss of
water pressure, chemical and gas leaks,
medical emergencies, hurricanes, tor-
nadoes, floods, and earthquakes. The
term does not apply to civil defense
matters such as potential or actual
enemy attacks that are addressed by
the U.S. Department of Homeland Se-
curity.

Executive means a Government em-
ployee with management responsibil-
ities who, in the judgment of the em-
ploying agency head or his/her des-
ignee, requires preferential assignment
of parking privileges.

Executive agency means an Executive
department specified in section 101 of
title 5; a military department specified
in section 102 of such title; an inde-
pendent establishment as defined in
section 104(1) of such title; and a whol-
ly owned Government corporation fully
subject to the provisions of chapter 91
of title 31.

Federal agency means any Executive
agency or any establishment in the leg-
islative or judicial branch of the Gov-
ernment (except the Senate, the House
of Representatives, and the Architect
of the Capitol and any activities under
his or her direction).
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Federal agency buildings manager
means the buildings manager employed
by GSA or a Federal agency that has
been delegated real property manage-
ment and operation authority from
GSA.

Federal Government real property serv-
ices provider means any Federal Gov-
ernment entity operating under, or
subject to, the authorities of the Ad-
ministrator of General Services that
provides real property services to Fed-
eral agencies. This definition also in-
cludes private sector firms under con-
tract with Federal agencies that de-
liver real property services to Federal
agencies. This definition excludes any
entity operating under, or subject to,
authorities other than those of the Ad-
ministrator of General Services.

Flame-resistant means meeting per-
formance standards as described by the
National Fire Protection Association
(NFPA Standard No. 701). Fabrics la-
beled with the Underwriters Labora-
tories Inc., classification marking for
flammability are deemed to be flame
resistant for purposes of this part.

Foot-candle is the illumination on a
surface one square foot in area on
which there is a uniformly distributed
flux of one lumen, or the illuminance
produced on a surface all points of
which are at a distance of one foot
from a directionally uniform point
source of one candela.

GSA means the U.S. General Services
Administration, acting by or through
the Administrator of General Services,
or a designated official to whom func-
tions under this part have been dele-
gated by the Administrator of General
Services.

Highest and best use means the most
likely use to which a property can be
put, which will produce the highest
monetary return from the property,
promote its maximum value, or serve a
public or institutional purpose. The
highest and best use determination
must be based on the property’s eco-
nomic potential, qualitative values (so-
cial and environmental) inherent in the
property itself, and other utilization
factors controlling or directly affecting
land use (e.g., zoning, physical charac-
teristics, private and public uses in the
vicinity, mneighboring improvements,
utility services, access, roads, location,
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and environmental and historical con-
siderations). Projected highest and best
use should not be remote, speculative,
or conjectural.

Indefinite quantity contract (com-
monly referred to as term contract) pro-
vides for the furnishing of an indefinite
quantity, within stated limits, of spe-
cific property or services during a spec-
ified contract period, with deliveries to
be scheduled by the timely placement
of orders with the contractor by activi-
ties designated either specifically or by
class.

Industrial property means any real
property and related personal property
that has been used or that is suitable
to be used for manufacturing, fabri-
cating, or processing of products; min-
ing operations; construction or repair
of ships and other waterborne carriers;
power transmission facilities; railroad
facilities; and pipeline facilities for
transporting petroleum or gas.

Landholding agency means the Fed-
eral agency that has accountability for
the property involved. For the purposes
of this definition, accountability
means that the Federal agency reports
the real property on its financial state-
ments and inventory records.

Landing area means any land or com-
bination of water and land, together
with improvements thereon and nec-
essary operational equipment used in
connection therewith, which is used for
landing, takeoff, and parking of air-
craft. The term includes, but is not
limited to, runways, strips, taxiways,
and parking aprons.

Life cycle cost is the total cost of own-
ing, operating, and maintaining a
building over its useful life, including
its fuel and energy costs, determined
on the basis of a systematic evaluation
and comparison of alternative building
systems; except that in the case of
leased buildings, the life cycle cost
shall be calculated over the effective
remaining term of the lease.

Limited combustible means rigid mate-
rials or assemblies that have fire haz-
ard ratings not exceeding 25 for flame
spread and 150 for smoke development
when tested in accordance with the
American Society for Testing and Ma-
terials, Test E 84, Surface Burning
Characteristics of Building Materials.

§102-71.20

Maintenance, for the purposes of part
102-75, entitled ‘‘Real Property Dis-
posal,” of this chapter, means the up-
keep of property only to the extent
necessary to offset serious deteriora-
tion; also such operation of utilities,
including water supply and sewerage
systems, heating, plumbing, and air-
conditioning equipment, as may be
necessary for fire protection, the needs
of interim tenants, and personnel em-
ployed at the site, and the require-
ments for preserving certain types of
equipment. For the purposes of part
102-74, entitled ‘‘Facility Manage-
ment,” of this chapter, maintenance
means preservation by inspection, ad-
justment, lubrication, cleaning, and
the making of minor repairs. Ordinary
maintenance means routine recurring
work that is incidental to everyday op-
erations; preventive maintenance means
work programmed at scheduled inter-
vals.

Management means the safeguarding
of the Government’s interest in prop-
erty, in an efficient and economical
manner consistent with the best busi-
ness practices.

Nationally recogniced standards en-
compasses any standard or modifica-
tion thereof that—

(1) Has been adopted and promul-
gated by a nationally recognized stand-
ards-producing organization under pro-
cedures whereby those interested and
affected by it have reached substantial
agreement on its adoption; or

(2) Was formulated through consulta-
tion by appropriate Federal agencies in
a manner that afforded an opportunity
for diverse views to be considered.

No commercial value means real prop-
erty, including related personal prop-
erty, which has no reasonable prospect
of producing any disposal revenues.

Nonprofit organization means an orga-
nization identified in 26 U.S.C. 501(c).

Normally furnished commercially
means consistent with the level of
services provided by a commercial
building operator for space of com-
parable quality and housing tenants
with comparable requirements. Service
levels are based on the effort required
to service space for a five-day week,
one eight-hour shift schedule.

177



§102-71.20

Occupancy Emergency Organization
means the emergency response organi-
zation comprised of employees of Fed-
eral agencies designated to perform the
requirements established by the Occu-
pant Emergency Plan.

Occupant agency means an organiza-
tion that is assigned space in a facility
under GSA’s custody and control.

Occupant Emergency Plan means pro-
cedures developed to protect life and
property in a specific federally occu-
pied space under stipulated emergency
conditions.

Occupant Emergency Program means a
short-term emergency response pro-
gram. It establishes procedures for
safeguarding lives and property during
emergencies in particular facilities.

Postal vehicle means a Government-
owned vehicle used for the transpor-
tation of mail, or a privately owned ve-
hicle used under contract with the U.S.
Postal Service for the transportation
of mail.

Protection means the provisions of
adequate measures for prevention and
extinguishment of fires, special inspec-
tions to determine and eliminate fire
and other hazards, and necessary
guards to protect property against
thievery, vandalism, and unauthorized
entry.

Public area means any area of a build-
ing under the control and custody of
GSA that is ordinarily open to mem-
bers of the public, including lobbies,
courtyards, auditoriums, meeting
rooms, and other such areas not as-
signed to a lessee or occupant agency.

Public body means any State of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Virgin Islands, or any political sub-
division, agency, or instrumentality of
the foregoing.

Public building means:

(1) Any building that is suitable for
office and/or storage space for the use
of one or more Federal agencies or
mixed-ownership corporations, such as
Federal office buildings, post offices,
customhouses, courthouses, border in-
spection facilities, warehouses, and any
such building designated by the Presi-
dent. It also includes buildings of this
sort that are acquired by the Federal
Government under the Administrator’s
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installment-purchase, lease-purchase,
and purchase-contract authorities.

(2) Public building does not include
buildings:

(i) On the public domain.

(ii) In foreign countries.

(iii) On Indian and native Eskimo
properties held in trust by the United
States.

(iv) On lands used in connection with
Federal programs for agricultural, rec-
reational, and conservation purposes.

(v) On or used in connection with
river, harbor, flood control, reclama-
tion or power projects, or for chemical
manufacturing or development
projects, or for nuclear production, re-
search, or development projects.

(vi) On or used in connection with
housing and residential projects.

(vii) On military installations.

(viii) On Department of Veterans Af-
fairs installations used for hospital or
domiciliary purposes.

(ix) Excluded by the President.

Real property means:

(1) Any interest in land, together
with the improvements, structures,
and fixtures located thereon (including
prefabricated movable structures, such
as Butler-type storage warehouses and
Quonset huts, and house trailers with
or without undercarriages), and appur-
tenances thereto, under the control of
any Federal agency, except—

(i) The public domain;

(ii) Lands reserved or dedicated for
national forest or national park pur-
poses;

(iii) Minerals in lands or portions of
lands withdrawn or reserved from the
public domain that the Secretary of
the Interior determines are suitable for
disposition under the public land min-
ing and mineral leasing laws;

(iv) Lands withdrawn or reserved
from the public domain but not includ-
ing lands or portions of lands so with-
drawn or reserved that the Secretary of
the Interior, with the concurrence of
the Administrator of General Services,
determines are not suitable for return
to the public domain for disposition
under the general public land laws be-
cause such lands are substantially
changed in character by improvements
or otherwise; and
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(v) Crops when designated by such
agency for disposition by severance and
removal from the land.

(2) Improvements of any kind, struc-
tures, and fixtures under the control of
any Federal agency when designated by
such agency for disposition without the
underlying land (including such as may
be located on the public domain, on
lands withdrawn or reserved from the
public domain, on lands reserved or
dedicated for national forest or na-
tional park purposes, or on lands that
are not owned by the United States)
excluding, however, prefabricated mov-
able structures, such as Butler-type
storage warehouses and Quonset huts,
and house trailers (with or without
undercarriages).

(3) Standing timber and embedded
gravel, sand, or stone under the control
of any Federal agency, whether des-
ignated by such agency for disposition
with the land or by severance and re-
moval from the land, excluding timber
felled, and gravel, sand, or stone exca-
vated by or for the Government prior
to disposition.

Recognized labor organization means a
labor organization recognized under
title VII of the Civil Service Reform
Act of 1978 (Pub. L. 95-454), as amended,
governing labor-management relations.

Recreational activities include, but are
not limited to, the operations of gym-
nasiums and related facilities.

Regional Officer, within the meaning
of part 102-74, subpart D of this chap-
ter, means the Federal official des-
ignated to supervise the implementa-
tion of the occasional use provisions of
40 U.S.C. 581(h)(2). The Federal official
may be an employee of GSA or a Fed-
eral agency that has delegated author-
ity from GSA to supervise the imple-
mentation of the occasional use provi-
sions of 40 U.S.C. 581(h)(2).

Related personal property means any
personal property—

(1) That is an integral part of real
property or is related to, designed for,
or specially adapted to the functional
or productive capacity of the real prop-
erty and the removal of which would
significantly diminish the economic
value of the real property (normally
common use items, including but not
limited to general-purpose furniture,
utensils, office machines, office sup-

§102-71.20

plies, or general-purpose vehicles, are
not considered to be related personal
property); or

(2) That is determined by the Admin-
istrator of General Services to be re-
lated to the real property.

Repairs means those additions or
changes that are necessary for the pro-
tection and maintenance of property to
deter or prevent excessive or rapid de-
terioration or obsolescence, and to re-
store property damaged by storm,
flood, fire, accident, or earthquake.

Ridesharing means the sharing of the
commute to and from work by two or
more people, on a continuing basis, re-
gardless of their relationship to each
other, in any mode of transportation,
including, but not limited to, carpools,
vanpools, buspools, and mass transit.

State means the fifty States, political
subdivisions thereof, the District of Co-
lumbia, the Commonwealths of Puerto
Rico and Guam, and the territories and
possessions of the United States.

Unit price agreement provides for the
furnishing of an indefinite quantity,
within stated limits, of specific prop-
erty or services at a specified price,
during a specified contract period, with
deliveries to be scheduled by the time-
ly placement of orders upon the lessor
by activities designated either specifi-
cally or by class.

Unusual hours means work hours that
are frequently required to be varied
and do not coincide with any regular
work schedule. This category includes
time worked by individuals who regu-
larly or frequently work significantly
more than 8 hours per day. Unusual
hours does not include time worked by
shift workers, by those on alternate
work schedules, and by those granted
exceptions to the normal work sched-
ule (e.g., flex-time).

Upon approval from GSA means when
an agency either has a delegation of
authority document from the Adminis-
trator of General Services or written
approval from the Administrator or
his/her designee before proceeding with
a specified action.

Vanpool means a group of at least 8
persons using a passenger van or a
commuter bus designed to carry 10 or
more passengers. Such a vehicle must
be used for transportation to and from
work in a single daily round trip.
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Zonal allocations means the alloca-
tion of parking spaces on the basis of
zones established by GSA in conjunc-
tion with occupant agencies. In metro-
politan areas where this method is
used, all agencies located in a des-
ignated zone will compete for available
parking in accordance with instruc-
tions issued by GSA. In establishing
this procedure, GSA will consult with
all affected agencies.

§102-71.25 Who must comply with
GSA'’s real property policies?

Federal agencies operating under, or
subject to, the authorities of the Ad-
ministrator of General Services must
comply with these policies.

§102-71.30 How must these real prop-
erty policies be implemented?

Each Federal Government real prop-
erty services provider must provide
services that are in accord with the
policies presented in parts 102-71
through 102-82 of this chapter. Also,
Federal agencies must make the provi-
sions of any contract with private sec-
tor real property services providers
conform to the policies in parts 102-71
through 102-82 of this chapter.

§102-71.35 Are agencies allowed to de-
viate from GSA’s real property poli-
cies?

Yes, see §§102-2.60 through 102-2.110 of
this chapter to request a deviation
from the requirements of these real
property policies.

PART 102-72—DELEGATION OF
AUTHORITY

Subpart A—General Provisions

Sec.

102-72.5 What is the scope of this part?

102-72.10 What basic policy governs delega-
tion of authority to Federal agencies?

Subpart B—Delegation of Authority

102-72.15 What criteria must a delegation
meet?

102-72.20 Are there limitations on this dele-
gation of authority?

102-72.25 What are the different types of del-
egations of authority?

102-72.30 What are the different types of del-
egations related to real estate leasing?
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102-72.35 What are the requirements for ob-
taining an Administrative Contracting
Officer (ACO) delegation from GSA?

102-72.40 What are facility management del-
egations?

102-72.45 What are the different types of del-
egations related to facility management?

102-72.50 What are Executive agencies’ re-
sponsibilities under a delegation of real
property management and operation au-
thority from GSA?

102-72.55 What are the requirements for ob-
taining a delegation of real property
management and operation authority
from GSA?

102-72.60 What are Executive agencies’ re-
sponsibilities under a delegation of indi-
vidual repair and alteration project au-
thority from GSA?

102-72.66 What are the requirements for ob-
taining a delegation of individual repair
and alteration project authority from
GSA?

102-72.66 Do Executive agencies have a dele-
gation of authority to perform ancillary
repair and alteration projects in feder-
ally owned buildings under the jurisdic-
tion, custody or control of GSA?

102-72.67 What work is covered under an an-
cillary repair and alteration delegation?

102-72.68 What preconditions must be satis-
fied before an Executive agency may ex-
ercise the delegated authority to perform
an individual ancillary repair and alter-
ation project?

102-72.69 What additional terms and condi-
tions apply to an Executive agencies’ del-
egation of ancillary repair and alteration
authority?

102-72.70 What are Executive agencies’ re-
sponsibilities under a delegation of lease
management authority (contracting offi-
cer representative authority) from GSA?

102-72.75 What are the requirements for ob-
taining a delegation of lease manage-
ment authority (contracting officer rep-
resentative authority) from GSA?

102-72.80 What are Executive agencies’ re-
sponsibilities under a disposal of real
property delegation of authority from
GSA?

102-72.85 What are the requirements for ob-
taining a disposal of real property dele-
gation of authority from GSA?

102-72.90 What are Executive agencies’ re-
sponsibilities under a security delegation
of authority from GSA?

102-72.95 What are the requirements for ob-
taining a security delegation of author-
ity from GSA?

102-72.100 What are Executive agencies’ re-
sponsibilities under a utility service del-
egation of authority from GSA?

102-72.1056 What are the requirements for ob-
taining a utility services delegation of
authority from GSA?
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AUTHORITY: 40 U.S.C. 121(c), (d) and (e).

SOURCE: 70 FR 67789, Nov. 8, 2005, unless
otherwise noted.

Subpart A—General Provisions

§102-72.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services.

§102-72.10 What basic policy governs
delegation of authority to Federal
agencies?

The Administrator of General Serv-
ices may delegate and may authorize
successive redelegations of the real
property authority vested in the Ad-
ministrator to any Federal agency.

Subpart B—Delegation of
Authority

§102-72.15 What criteria must a dele-
gation meet?

Delegations must be in the Govern-
ment’s best interest, which means that
GSA must evaluate such factors as
whether a delegation would be cost ef-
fective for the Government in the de-
livery of space.

§102-72.20 Are there limitations on
this delegation of authority?

Federal agencies must exercise dele-
gated real property authority and func-
tions according to the parameters de-
scribed in each delegation of authority
document, and Federal agencies may
only exercise the authority of the Ad-
ministrator that is specifically pro-
vided within the delegation of author-
ity document.

§102-72.25 What are the different
types of delegations of authority?
The basic types of GSA Delegations
of Authority are—
(a) Delegation of Leasing Authority;
(b) Delegation of Real Property Man-
agement and Operation Authority;
(c) Delegation of Individual Repair
and Alteration Project Authority;

§102-72.35

(d) Delegation of Lease Management
Authority (Contracting Office Rep-
resentative Authority);

(e) Delegation of Administrative Con-
tracting Officer (ACO) Authority;

(f) Delegation of Real Property Dis-
posal Authority;

(g) Security Delegation of Authority;
and

(h) Utility Services Delegation of Au-
thority.

§102-72.30 What are the different
types of delegations related to real
estate leasing?

Delegations related to real estate
leasing include the following:

(a) Categorical space delegations and
agency special purpose space delega-
tions (see §102-73.140 of this title).

(b) The Administrator of General
Services has issued a standing delega-
tion of authority (under a program
known as ‘“‘Can’t Beat GSA Leasing”’)
to the heads of all Federal agencies to
accomplish all functions relating to
leasing of up to 19,999 rentable square
feet of general purpose space for terms
of up to 20 years and below prospectus
level requirements, regardless of geo-
graphic location. This delegation in-
cludes some conditions Federal agen-
cies must meet when conducting the
procurement themselves, such as train-
ing in lease contracting and reporting
data to GSA.

(c) An ACO delegation, in addition to
lease management authority, provides
Federal agencies with limited con-
tracting officer authority to perform
such duties as paying and withholding
lessor rent and modifying lease provi-
sions that do not change the lease term
length or the amount of space under
lease.

[70 FR 67789, Nov. 8, 2005, as amended at 73
FR 2167, Jan. 14, 2008]

§102-72.35 What are the requirements
for obtaining an Administrative
Contracting Officer (ACO) delega-
tion from GSA?

When Federal agencies do not exer-
cise the delegation of authority for
general purpose space mentioned in
§102-72.30(b) of this part, GSA may con-
sider granting an ACO delegation when
Federal agencies—
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(a) Occupy at least 90 percent of the
building’s GSA-controlled space, or
Federal agencies have the written con-
currence of 100 percent of rent-paying
occupants covered under the lease; and

(b) Have the technical capability to
perform the leasing function.

§102-72.40 What are facility manage-
ment delegations?

Facility management delegations
give Executive agencies authority to
operate and manage buildings day to
day, to perform individual repair and
alteration projects, and manage real
property leases.

§102-72.45 What are the different
types of delegations related to facil-
ity management?

The principal types of delegations in-
volved in the management of facilities
are—

(a) Real property management and
operation authority;

(b) Individual repair and alteration
project authority; and

(c) Lease management authority
(contracting officer representative au-
thority).

§102-72.50 What are Executive agen-
cies’ responsibilities under a dele-
gation of real property management
and operation authority from GSA?

With this delegation, Executive agen-
cies have the authority to operate and
manage buildings day to day. Dele-
gated functions may include building
operations, maintenance, recurring re-
pairs, minor alterations, historic pres-
ervation, concessions, and energy man-
agement of specified buildings subject
to the conditions in the delegation doc-
ument.

§102-72.55 What are the requirements
for obtaining a delegation of real
property management and oper-
ation authority from GSA?

An Executive agency may be dele-
gated real property management and
operation authority when it—

(a) Occupies at least 90 percent of the
space in the Government-controlled fa-
cility, or has the concurrence of 100
percent of the rent-paying occupants to
perform these functions; and
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(b) Demonstrates that it can perform
the delegated real property manage-
ment and operation responsibilities.

§102-72.60 What are Executive agen-
cies’ responsibilities under a dele-
gation of individual repair and al-
teration project authority from
GSA?

With this delegation of authority,
Executive agencies have the responsi-
bility to perform individual repair and
alterations projects. Executive agen-
cies are delegated repair and alter-
ations authority for reimbursable
space alteration projects up to the sim-
plified acquisition threshold, as speci-
fied in the GSA Customer Guide to
Real Property.

§102-72.65 What are the requirements
for obtaining a delegation of indi-
vidual repair and alteration project
authority from GSA?

Executive agencies may be delegated
repair and alterations authority for
other individual alteration projects
when they demonstrate the ability to
perform the delegated repair and alter-
ations responsibilities and when such a
delegation promotes efficiency and
economy.

§102-72.66 Do Executive agencies
have a delegation of authority to
perform ancillary repair and alter-
ation projects in federally owned
buildings under the jurisdiction,
custody or control of GSA?

Yes. Executive agencies, as defined in
§102-71.20, are hereby delegated the au-
thority to perform ancillary repair and
alteration work in federally owned
buildings under the jurisdiction, cus-
tody or control of GSA in accordance
with the terms, conditions and limita-
tions set forth in §§102-72.67 through
102-72.69.

[74 FR 12273, Mar. 24, 2009]

§102-72.67 What work is covered
under an ancillary repair and alter-
ation delegation?

(a) For purposes of this delegation,
ancillary repair and alteration projects
are those—

(1) Where an Executive agency has
placed an order from a vendor under a
GSA Multiple Award Schedule and an-
cillary repair and alteration services
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also are available from that same ven-
dor as a Special Item Number (SIN);

(2) Where the ancillary repair and al-
teration work to be performed is asso-
ciated solely with the repair, alter-
ation, delivery, or installation of prod-
ucts or services also purchased under
the same GSA Multiple Award Sched-
ule;

(3) That are routine and non-complex
in nature, such as routine painting or
carpeting, simple hanging of drywall,
basic electrical or plumbing work,
landscaping, and similar non-complex
services; and

(4) That are necessary to be per-
formed to use, execute or implement
successfully the products or services
purchased from the GSA Multiple
Award Schedule.

(b) Ancillary repair and alteration
projects do not include—

(1) Major or new construction of
buildings, roads, parking lots, and
other facilities;

(2) Complex repair and alteration of
entire facilities or significant portions
of facilities; or

(3) Architectural and engineering
services procured pursuant to 40 U.S.C.
1101-1104.

[74 FR 12273, Mar. 24, 2009]

§102-72.68 What preconditions must
be satisfied before an Executive
agency may exercise the delegated
authority to perform an individual
ancillary repair and alteration
project?

The preconditions that must be satis-
fied before an Executive agency may
perform ancillary repair and alteration
work are as follows:

(a) The ordering agency must order
both the products or services and the
ancillary repair and alteration services
under the same GSA Multiple Award
Schedule from the same vendor;

(b) The value of the ancillary repair
and alteration work must be less than
or equal to $100,000 (for work estimated
to exceed $100,000, the Executive agen-
cy must contact the GSA Assistant Re-
gional Administrator, Public Buildings
Service, in the region where the work
is to be performed to request a specific
delegation);

(c) All terms and conditions applica-
ble to the acquisition of ancillary re-

§102-72.69

pair and alteration work as required by
the GSA Multiple Award Schedule or-
dering procedures must be satisfied;

(d) The ancillary repair and alter-
ation work must not be in a facility
leased by GSA or in any other leased
facility acquired under a lease delega-
tion from GSA; and

(e) As soon as reasonably practicable,
the Executive agency must provide the
building manager with a detailed scope
of work, including cost estimates, and
schedule for the project, and such other
information as may be reasonably re-
quested by the building manager, so
the building manager can determine
whether or not the proposed work is
reasonably expected to have an adverse
effect on the operation and manage-
ment of the building, the building’s
structural, mechanical, electrical,
plumbing, or heating and air condi-
tioning systems, the building’s aes-
thetic or historic features, or the space
or property of any other tenant in the
building. The Executive agency must
obtain written approval from the build-
ing manager prior to placing an order
for any ancillary repair and alteration
work.

[74 FR 12273, Mar. 24, 2009]

§102-72.69 What additional terms and
conditions apply to an Executive
agencies’ delegation of ancillary re-
pair and alteration authority?

(a) Before commencing any ancillary
repair and alteration work, the Execu-
tive agency shall deliver, or cause its
contractor to deliver, to the building
manager evidence that the contractor
has obtained at least $5,000,000 com-
prehensive general public liability and
property damage insurance policies to
cover claims arising from or relating
to the contractor’s operations that
cause damage to persons or property;
such insurance shall name the United
States as an additional insured.

(b) The Executive agency shall agree
that GSA has no responsibility or li-
ability, either directly or indirectly,
for any contractual claims or disputes
that arise out of or relate to the per-
formance of ancillary repair and alter-
ation work, except to the extent such
claim or dispute arises out of or relates
to the wrongful acts or negligence of
GSA’s agents or employees.
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(c) The Executive agency shall agree
to administer and defend any claims
and actions, and shall be responsible
for the payment of any judgments ren-
dered or settlements agreed to, in con-
nection with contract claims or other
causes of action arising out of or relat-
ing to the performance of the ancillary
repair and alteration work.

(d) For buildings under GSA’s cus-
tody and control, GSA shall have the
right, but not the obligation, to review
the work from time to time to ascer-
tain that it is being performed in ac-
cordance with the approved project re-
quirements, schedules, plans, drawings,
specifications, and other related con-
struction documents. The Executive
agency shall promptly correct, or cause
to be corrected, any non-conforming
work or property damage identified by
GSA, including damage to the space or
property of any other tenant in the
building, at no cost or expense to GSA.

(e) The Executive agency shall re-
main liable and financially responsible
to GSA for any and all personal or
property damage caused, in whole or in
part, by the acts or omissions of the
Executive agency, its employees,
agents, and contractors.

(f) If the cost or expense to GSA to
operate the facility is increased as a re-
sult of the ancillary repair and alter-
ation project, the Executive agency
shall be responsible for any such costs
or expenses.

(g) Disputes between the Executive
agency and GSA arising out of the an-
cillary repair and alteration work will,
to the maximum extent practicable, be
resolved informally at the working
level. In the event a dispute cannot be
resolved informally, the matter shall
be referred to GSA’s Public Buildings
Service. The Executive agency agrees
that, in the event GSA’s Public Build-
ings Service and the Executive agency
fail to resolve the dispute, they shall
refer it for resolution to the Adminis-
trator of General Services, whose deci-
sion shall be binding.

[74 FR 12273, Mar. 24, 2009]
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§102-72.70 What are Executive agen-
cies’ responsibilities under a dele-
gation of lease management author-
ity (contracting officer representa-
tive authority) from GSA?

When an Executive agency does not
exercise the delegation of authority
mentioned in §102-72.30(b) to lease gen-
eral purpose space itself, it may be del-
egated, upon request, lease manage-
ment authority to manage the admin-
istration of one or more lease contracts
awarded by GSA.

§102-72.75 What are the requirements
for obtaining a delegation of lease
management authority (contracting
officer representative authority)
from GSA?

An Executive agency may be dele-
gated lease management authority
when it—

(a) Occupies at least 90 percent of the
building’s GSA-controlled space or has
the written concurrence of 100 percent
of rent-paying occupants covered under
the lease to perform this function; and

(b) Demonstrates the ability to per-
form the delegated lease management
responsibilities.

§102-72.80 What are Executive agen-
cies’ responsibilities under a dis-
posal of real property delegation of
authority from GSA?

With this delegation, Executive agen-
cies have the authority to utilize and
dispose of excess or surplus real and re-
lated personal property and to grant
approvals and make determinations,
subject to the conditions in the delega-
tion document.

§102-72.85 What are the requirements
for obtaining a disposal of real
property delegation of authority
from GSA?

While disposal delegations to Execu-
tive agencies are infrequent, GSA may
delegate authority to them based on
situations involving certain low-value
properties and when they can dem-
onstrate that they have the technical
expertise to perform the disposition
functions. GSA may grant special dele-
gations of authority to Executive agen-
cies for the utilization and disposal of
certain real property through the pro-
cedures set forth in part 102-75, subpart
F of this chapter.
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§102-72.90 What are Executive agen-
cies’ responsibilities under a secu-
rity delegation of authority from
GSA?

Law enforcement and related secu-
rity functions were transferred to the
Department of Homeland Security
upon its establishment in 2002. The
Homeland Security Act authorizes the
Secretary of Homeland Security, in
consultation with the Administrator of
General Services, to issue regulations
necessary for the protection and ad-
ministration of property owned or oc-
cupied by the Federal Government and
persons on the property. Notwith-
standing the foregoing, GSA retained
all powers, functions and authorities
necessary for the operation, mainte-
nance, and protection of buildings and
grounds owned and occupied by the
Federal Government and under the ju-
risdiction, custody, or control of GSA.

§102-72.95 What are the requirements
for obtaining a security delegation
of authority from GSA?

An Executive agency may request a
security delegation from GSA by sub-
mitting a written request with the de-
tailed basis for the requested delega-
tion to the Assistant Regional Admin-
istrator, PBS, in the region where the
building is located. A request for mul-
tiple buildings in multiple regions
should be directed to the Commissioner
of PBS. The delegation may be granted
where the requesting agency dem-
onstrates a compelling need for the
delegated authority and the delegation
is not inconsistent with the authorities
of any other law enforcement agency.

§102-72.100 What are Executive agen-
cies’ responsibilities under a utility
service delegation of authority from
GSA?

With this delegation, Executive agen-
cies have the authority to negotiate
and execute utility services contracts
for periods over one year but not ex-
ceeding ten years for their use and ben-
efit. Agencies also have the authority
to intervene in utility rate proceedings
to represent the consumer interests of
the Federal Government, if so provided
in the delegation of authority.

Pt. 102-73

§102-72.105 What are the require-
ments for obtaining a utility serv-
ices delegation of authority from
GSA?

Executive agencies may be delegated
utility services authority when they
have the technical expertise and ade-
quate staffing.

PART 102-73—REAL ESTATE
ACQUISITION

Subpart A—General Provisions

Sec.

102-73.5 What is the scope of this part?

102-73.10 What is the basic real estate acqui-
sition policy?

102-73.15 What real estate acquisition and
related services may Federal agencies
provide?

UNITED STATES POSTAL SERVICE-CONTROLLED
SPACE

102-73.20 Are Federal agencies required to
give priority consideration to space in
buildings under the custody and control
of the United States Postal Service in
fulfilling Federal agency space needs?

LOCATING FEDERAL FACILITIES

102-73.26 What policies must Executive
agencies comply with in locating Federal
facilities?

HISTORIC PRESERVATION

102-73.30 What historic preservation provi-
sions must Federal agencies comply with
prior to acquiring, constructing, or leas-
ing space?

PROSPECTUS REQUIREMENTS

102-73.35 Is a prospectus required for all ac-
quisition, construction, or alteration
projects?

102-73.40 What happens if the dollar value of
the project exceeds the prospectus
threshold?

Subpart B—Acquisition by Lease

102-73.45 When may Federal agencies con-
sider leases of privately owned land and
buildings to satisfy their space needs?

102-73.50 Are Federal agencies that possess
independent statutory authority to ac-
quire leased space subject to require-
ments of this part?

102-73.55 On what basis must Federal agen-
cies acquire leases?

102-73.60 With whom may Federal agencies
enter into lease agreements?

102-73.65 Are there any limitations on leas-
ing certain types of space?
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102-73.70 Are Executive agencies required to
acquire leased space by negotiation?

102-73.75 What functions must Federal agen-
cies perform with regard to leasing build-
ing space?

102-73.80 Who is authorized to contact les-
sors, offerors, or potential offerors con-
cerning space leased or to be leased?

102-73.85 Can agencies with independent
statutory authority to lease space have
GSA perform the leasing functions?

102-73.90 What contingent fee policy must
Federal agencies apply to the acquisition
of real property by lease?

102-73.95 How are Federal agencies required
to assist GSA?

COMPETITION IN CONTRACTING ACT OF 1984

102-73.100 Is the Competition in Contracting
Act of 1984, as amended (CICA), applica-
ble to lease acquisition?

NATIONAL ENVIRONMENTAL POLICY ACT OF
1969 (NEPA)

102-73.105 What policies must Federal agen-
cies follow to implement the require-
ments of NEPA when acquiring real
property by lease?

LEASE CONSTRUCTION

102-73.110 What rules must Executive agen-
cies follow when acquiring leasehold in-
terests in buildings constructed for Fed-
eral Government use?

PRICE PREFERENCE FOR HISTORIC PROPERTIES

102-73.115 Must Federal agencies offer a
price preference to space in historic
properties when acquiring leased space?

102-73.120 How much of a price preference
must Federal agencies give when acquir-
ing leased space using the lowest price
technically acceptable source selection
process?

102-73.125 How much of a price preference
must Federal agencies give when acquir-
ing leased space using the best value
tradeoff source selection process?

LEASES WITH PURCHASE OPTIONS

102-73.130 When may Federal agencies con-
sider acquiring leases with purchase op-
tions?

SCORING RULES

102-73.135 What scoring rules must Federal
agencies follow when considering leases
and leases with purchase options?

DELEGATIONS OF LEASING AUTHORITY

102-73.140 When may agencies that do not
possess independent leasing authority
lease space?
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CATEGORICAL SPACE DELEGATIONS

102-73.145 What is a categorical space dele-
gation?

102-73.1560 What is the policy for categorical
space delegations?

102-73.1565 What types of space can Federal
agencies acquire with a categorical space
delegation?

SPECIAL PURPOSE SPACE DELEGATIONS

102-73.160 What is an agency special purpose
space delegation?

102-73.166 What is the policy for agency spe-
cial purpose space delegations?

102-73.170 What types of special purpose
space may the Department of Agri-
culture lease?

102-73.175 What types of special purpose
space may the Department of Commerce
lease?

102-73.180 What types of special purpose
space may the Department of Defense
lease?

102-73.185 What types of special purpose
space may the Department of Energy
lease?

102-73.190 What types of special purpose
space may the Federal Communications
Commission lease?

102-73.195 What types of special purpose
space may the Department of Health and
Human Services lease?

102-73.196 What types of special purpose
space may the Department of Homeland
Security lease?

102-73.200 What types of special purpose
space may the Department of the Inte-
rior lease?

102-73.205 What types of special purpose
space may the Department of Justice
lease?

102-73.210 What types of special purpose
space may the Office of Thrift Super-
vision lease?

102-73.215 What types of special purpose
space may the Department of Transpor-
tation lease?

102-73.220 What types of special purpose
space may the Department of the Treas-
ury lease?

102-73.225 What types of special purpose
space may the Department of Veterans
Affairs lease?

LIMITATIONS ON THE USE OF DELEGATED
AUTHORITY

102-73.230 When must Federal agencies sub-
mit a prospectus to lease real property?

102-73.235 What is the maximum lease term
that a Federal agency may agree to when
it has been delegated lease acquisition
authority from GSA?

102-73.240 What policy must Federal agen-
cies follow to acquire official parking
spaces?
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Subpart C—Acquisition by Purchase or
Condemnation

BUILDINGS

102-73.245 When may Federal agencies con-
sider purchase of buildings?

102-73.250 Are agencies required to adhere
to the policies for locating Federal facili-
ties when purchasing buildings?

102-73.2556 What factors must Executive
agencies consider when purchasing sites?

LAND

102-73.260 What land acquisition policy
must Federal agencies follow?

102-73.265 What actions must Federal agen-
cies take to facilitate land acquisition?

JUST COMPENSATION

102-73.270 Are Federal agencies required to
provide the owner with a written state-
ment of the amount established as just
compensation?

102-73.275 What specific information must
be included in the summary statement
for the owner that explains the basis for
just compensation?

102-73.280 Where can Federal agencies find
guidance on how to appraise the value of
properties being acquired by the Federal
Government?

102-73.285 [Reserved]

102-73.290 Are there any prohibitions when a
Federal agency pays ‘‘just compensa-
tion” to a tenant?

EXPENSES INCIDENTAL TO PROPERTY
TRANSFER

102-73.295 What property transfer expenses
must Federal agencies cover when ac-
quiring real property?

LITIGATION EXPENSES

102-73.300 Are Federal agencies required to
pay for litigation expenses incurred by a
property owner because of a condemna-
tion proceeding?

RELOCATION ASSISTANCE POLICY

102-73.305 What relocation assistance policy
must Federal agencies follow?

AUTHORITY: 40 U.S.C. 121(c); Sec. 3(c), Reor-
ganization Plan No. 18 of 1950 (40 U.S.C. 301
note); Sec. 1-201(b), E.O. 12072, 43 FR 36869, 3
CFR, 1978 Comp., p. 213.

SOURCE: 70 FR 67791, Nov. 8, 2005, unless
otherwise noted.

§102-73.20

Subpart A—General Provisions

§102-73.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services.

§102-73.10 What is the basic real es-
tate acquisition policy?

When seeking to acquire space, Fed-
eral agencies should first seek space in
Government-owned and Government-
leased buildings. If suitable Govern-
ment-controlled space is unavailable,
Federal agencies must acquire real es-
tate and related services in an efficient
and cost effective manner.

§102-73.15 What real estate acquisi-
tion and related services may Fed-
eral agencies provide?

Federal agencies, upon approval from
GSA, may provide real estate acquisi-
tion and related services, including
leasing (with or without purchase op-
tions), building and/or site purchase,
condemnation, and relocation assist-
ance. For information on the design
and construction of Federal facilities,
see part 102-76 of this chapter.

UNITED STATES POSTAL SERVICE-
CONTROLLED SPACE

§102-73.20 Are Federal agencies re-
quired to give priority consider-
ation to space in buildings under
the custody and control of the
United States Postal Service in ful-
filling Federal agency space needs?

Yes, after considering the avail-
ability of GSA-controlled space and de-
termining that no such space is avail-
able to meet its needs, Federal agen-
cies must extend priority consideration
to available space in buildings under
the custody and control of the United
States Postal Service (USPS) in ful-
filling Federal agency space needs, as
specified in the ‘‘Agreement Between
General Services Administration and
the United States Postal Service Cov-
ering Real and Personal Property Rela-
tionships and Associated Services,”
dated July 1985.
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LOCATING FEDERAL FACILITIES

§102-73.25 What policies must Execu-
tive agencies comply with in locat-
ing Federal facilities?

Executive agencies must comply with
the location policies in this part and
part 102-83 of this chapter.

HISTORIC PRESERVATION

§102-73.30 What historic preservation
provisions must Federal agencies
comply with prior to acquiring,
constructing, or leasing space?

Prior to acquiring, constructing, or

leasing space, Federal agencies must
comply with the provisions of section
110(a) of the National Historic Preser-
vation Act of 1966, as amended (16
U.S.C. 470h-2(a)), regarding the use of
historic properties. Federal agencies
can find guidance on protecting, en-
hancing, and preserving historic and
cultural property in part 102-78 of this
chapter.

PROSPECTUS REQUIREMENTS

§102-73.35 Is a prospectus required
for all acquisition, construction, or
alteration projects?

No, a prospectus is not required if the
dollar value of a project does not ex-
ceed the prospectus threshold. 40 U.S.C.
3307 establishes a prospectus threshold,
applicable to Federal agencies oper-
ating under, or subject to, the authori-
ties of the Administrator of General
Services, for the construction, alter-
ation, purchase, and acquisition of any
building to be used as a public building,
and establishes a prospectus threshold
to lease any space for use for public
purposes. The current prospectus
threshold value for each fiscal year can
be accessed by entering GSA’s Web site
at http:/www.gsa.gov and then inserting
“‘prospectus thresholds’ in the search
mechanism in the upper right-hand
corner of the page.

§102-73.40 What happens if the dollar
value of the project exceeds the
prospectus threshold?

Projects require approval by the Sen-
ate and the House of Representatives if
the dollar value of a project exceeds
the prospectus threshold. To obtain
this approval, the Administrator of

41 CFR Ch. 102 (7-1-11 Edition)

General Services will transmit the pro-
posed prospectuses to Congress for con-
sideration by the Senate and the House
of Representatives. Furthermore, as in-
dicated in §102-72.30(b), the general
purpose lease delegation authority is
restricted to below the prospectus
threshold, and therefore, GSA must
conduct all lease acquisitions over the
threshold.

Subpart B—Acquisition by Lease

§102-73.45 When may Federal agen-
cies consider leases of privately
owned land and buildings to satisfy
their space needs?

Federal agencies may consider leases
of privately owned land and buildings
only when needs cannot be met satis-
factorily in Government-controlled
space and one or more of the following
conditions exist:

(a) Leasing is more advantageous to
the Government than constructing a
new building, or more advantageous
than altering an existing Federal build-
ing.

(b) New construction or alteration is
unwarranted because demand for space
in the community is insufficient, or is
indefinite in scope or duration.

(c) Federal agencies cannot provide
for the completion of a new building
within a reasonable time.

§102-73.50 Are Federal agencies that
possess independent statutory au-
thority to acquire leased space sub-
ject to requirements of this part?

No, Federal agencies possessing inde-
pendent statutory authority to acquire
leased space are not subject to GSA au-
thority and, therefore, may not be sub-
ject to the requirements of this part.
However, lease prospectus approval re-
quirements of 40 U.S.C. Section 3307
may still apply appropriations to lease
of space for public purposes under an
agency’s independent leasing author-
ity.

§102-73.55 On what basis must Fed-
eral agencies acquire leases?

Federal agencies must acquire leases
on the most favorable basis to the Fed-
eral Government, with due consider-
ation to maintenance and operational
efficiency, and at charges consistent
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with prevailing market rates for com-
parable facilities in the community.

§102-73.60 With whom may Federal
agencies enter into lease agree-
ments?

Federal agencies, upon approval from
GSA, may enter into lease agreements
with any person, partnership, corpora-
tion, or other public or private entity,
provided that such lease agreements do
not bind the Government for periods in
excess of twenty years (40 U.S.C.
585(a)). Federal agencies may not enter
into lease agreements with persons
who are barred from contracting with
the Federal Government (e.g., Members
of Congress or debarred or suspended
contractors).

§102-73.65 Are there any limitations
on leasing certain types of space?

Yes, the limitations on leasing cer-
tain types of space are as follows:

(a) In general, Federal agencies may
not lease any space to accommodate
computer and telecommunications op-
erations; secure or sensitive activities
related to the national defense or secu-
rity; or a permanent courtroom, judi-
cial chamber, or administrative office
for any United States court, if the av-
erage annual net rental cost of leasing
such space would exceed the prospectus
threshold (40 U.S.C. 3307(f)(1)).

(b) However, Federal agencies may
lease such space if the Administrator
of General Services first determines
that leasing such space is necessary to
meet requirements that cannot be met
in public buildings, and then submits
such determination to the Committee
on Environment and Public Works of
the Senate and the Committee on
Transportation and Infrastructure of
the House of Representatives in accord-
ance with 40 U.S.C. 3307(f)(2).

§102-73.70 Are Executive agencies re-
quired to acquire leased space by
negotiation?

Yes, Executive agencies must acquire
leased space by negotiation, except
where the sealed bid procedure is re-
quired by the Competition in Con-
tracting Act, as amended (CICA) (41
U.S.C. 253(a)).

§102-73.95

§102-73.75 What functions must Fed-
eral agencies perform with regard
to leasing building space?

Federal agencies, upon approval from
GSA, must perform all functions of
leasing building space, and land inci-
dental thereto, for their use except as
provided in this subpart.

§102-73.80 Who is authorized to con-
tact lessor, offerors, or potential
offerors concerning space leased or
to be leased?

No one, except the Contracting Offi-
cer or his or her designee, may contact
lessors, offerors, or potential offerors
concerning space leased or to be leased
for the purpose of making oral or writ-
ten representation or commitments or
agreements with respect to the terms
of occupancy of particular space, ten-
ant improvements, alterations and re-
pairs, or payment for overtime serv-
ices.

§102-73.85 Can agencies with inde-
pendent statutory authority to lease
space have GSA perform the leasing
functions?

Yes, upon request, GSA may perform,
on a reimbursable basis, all functions
of leasing building space, and land inci-
dental thereto, for Federal agencies
possessing independent statutory au-
thority to lease space. However, GSA
reserves the right to accept or reject
reimbursable leasing service requests
on a case-by-case basis.

§102-73.90 What contingent fee policy
must Federal agencies apply to the
acquisition of real property by
lease?

Federal agencies must apply the con-
tingent fee policies in 48 CFR 3.4 to all
negotiated and sealed bid contracts for
the acquisition of real property by
lease. Federal agencies must appro-
priately adapt the representations and
covenants required by that subpart for
use in leases of real property for Gov-
ernment use.

§102-73.95 How are Federal agencies
required to assist GSA?

The heads of Federal agencies must—

(a) Cooperate with and assist the Ad-
ministrator of General Services in car-
rying out his responsibilities respect-
ing office buildings and space;
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(b) Take measures to give GSA early
notice of new or changing space re-
quirements;

(c) Seek to economize their require-
ments for space; and

(d) Continuously review their needs
for space in and near the District of Co-
lumbia, taking into account the feasi-
bility of decentralizing services or ac-
tivities that can be carried on else-
where without excessive costs or sig-
nificant loss of efficiency.

COMPETITION IN CONTRACTING ACT OF
1984

§102-73.100 Is the Competition in Con-
tracting Act of 1984, as amended
(CICA), applicable to lease acquisi-
tion?

Yes, Executive agencies must obtain
full and open competition among suit-
able locations meeting minimum Gov-
ernment requirements, except as other-
wise provided by CICA, 41 U.S.C. 253.

NATIONAL ENVIRONMENTAL POLICY ACT
OF 1969 (NEPA)

§102-73.105 What policies must Fed-
eral agencies follow to implement
the requirements of NEPA when ac-
quiring real property by lease?

Federal agencies must follow the

NEPA policies identified in §§102-76.40

and 102-76.45 of this chapter.

LEASE CONSTRUCTION

§102-73.110 What rules must Execu-
tive agencies follow when acquiring
leasehold interests in buildings con-
structed for Federal Government
use?

When acquiring leasehold interests in
buildings to be constructed for Federal
Government use, Executive agencies
must—

(a) Establish detailed building speci-
fications before agreeing to a contract
that will result in the construction of a
building;

(b) Use competitive procedures;

(c) Inspect every building during con-
struction to ensure that the building
complies with the Government’s speci-
fications;

(d) Evaluate every building after
completion of construction to deter-
mine that the building complies with
the Government’s specifications; and
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(e) Ensure that any contract that
will result in the construction of a
building contains provisions permit-
ting the Government to reduce the rent
during any period when the building
does not comply with the Govern-
ment’s specifications.

PRICE PREFERENCE FOR HISTORIC
PROPERTIES

§102-73.115 Must Federal agencies
offer a price preference to space in
historic properties when acquiring
leased space?

Yes, Federal agencies must give a
price preference to space in historic
properties when acquiring leased space
using either the lowest price tech-
nically acceptable or the best value
tradeoff source selection processes.

§102-73.120 How much of a price pref-
erence must Federal agencies give
when acquiring leased space using
the lowest price technically accept-
able source selection process?

Federal agencies must give a price
evaluation preference to space in his-
toric properties as follows:

(a) First to suitable historic prop-
erties within historic districts, a 10
percent price preference.

(b) If no suitable historic property
within an historic district is offered, or
the 10 percent preference does not re-
sult in such property being the lowest
price technically acceptable offer, the
Government will give a 2.5 percent
price preference to suitable non-his-
toric developed or undeveloped sites
within historic districts.

(c) If no suitable non-historic devel-
oped or undeveloped site within an his-
toric district is offered, or the 2.5 per-
cent preference does not result in such
property being the lowest price tech-
nically acceptable offer, the Govern-
ment will give a 10 percent price pref-
erence to suitable historic properties
outside of historic districts.

(d) Finally, if no suitable historic
property outside of historic districts is
offered, no historic price preference
will be given to any property offered.
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§102-73.125 How much of a price pref-
erence must Federal agencies give
when acquiring leased space using
the best value tradeoff source selec-
tion process?

When award will be based on the best
value tradeoff source selection process,
which permits tradeoffs among price
and non-price factors, the Government
will give a price evaluation preference
to historic properties as follows:

(a) First to suitable historic prop-
erties within historic districts, a 10
percent price preference.

(b) If no suitable historic property
within an historic district is offered or
remains in the competition, the Gov-
ernment will give a 2.5 percent price
preference to suitable non-historic de-
veloped or undeveloped sites within
historic districts.

(c) If no suitable non-historic devel-
oped or undeveloped site within an his-
toric district is offered or remains in
the competition, the Government will
give a 10 percent price preference to
suitable historic properties outside of
historic districts.

(d) Finally, if no suitable historic
property outside of historic districts is
offered, no historic price preference
will be given to any property offered.

LEASES WITH PURCHASE OPTIONS

§102-73.130 When may Federal agen-
cies consider acquiring leases with
purchase options?

Agencies may consider leasing with a
purchase option at or below fair mar-
ket value, consistent with the lease-
purchase scoring rules, when one or
more of the following conditions exist:

(a) The purchase option offers eco-
nomic and other advantages to the
Government and is consistent with the
Government’s goals.

(b) The Government is the sole or
major tenant of the building, and has a
long-term need for the property.

(c) Leasing with a purchase option is
otherwise in the best interest of the
Government.

§102-73.140
SCORING RULES

§102-73.135 What scoring rules must
Federal agencies follow when con-
sidering leases and leases with pur-
chase options?

All Federal agencies must follow the
budget scorekeeping rules for leases,
capital leases, and lease-purchases
identified in appendices A and B of
OMB Circular A-11. (For availability,
see 5 CFR 1310.3.)

DELEGATIONS OF LEASING AUTHORITY

§102-73.140 When may agencies that
do not possess independent leasing
authority lease space?

Federal agencies may perform for
themselves all functions necessary to
acquire leased space in buildings and
land incidental thereto when—

(a) The authority may be delegated
(see §102-72.30) on the different types of
delegations related to real estate leas-
ing);

(b) The space may be leased for no
rental, or for a nominal consideration
of $1 per annum, and is limited to
terms not to exceed 1 year;

(c) Authority has been requested by
an Executive agency and a specific del-
egation has been granted by the Ad-
ministrator of General Services;

(d) A categorical delegation has been
granted by the Administrator of Gen-
eral Services for space to accommodate
particular types of agency activities,
such as military recruiting offices or
space for certain county level agricul-
tural activities (see §102-73.155 for a
listing of categorical delegations); or

(e) The required space is found by the
Administrator of General Services to
be wholly or predominantly utilized for
the special purposes of the agency to
occupy such space and is not generally
suitable for use by other agencies. Fed-
eral agencies must obtain prior ap-
proval from the GSA regional office
having jurisdiction for the proposed
leasing action, before initiating a leas-
ing action involving 2,500 or more
square feet of such special purpose
space. GSA’s approval must be based
upon a finding that there is no vacant
Government-owned or leased space
available that will meet the agency’s
requirements. Agency special purpose
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§102-73.145

space delegations can be found in §§102—
73.170 through 102-73.225.

CATEGORICAL SPACE DELEGATIONS

§102-73.145 What is a
space delegation?

A categorical space delegation is a
standing delegation of authority from
the Administrator of General Services
to a Federal agency to acquire a type
of space identified in §102-73.155, sub-
ject to limitations in this part.

§102-73.150 What is the policy for cat-
egorical space delegations?

Subject to the limitations cited in
§§102-73.230 through 102-73.240, all Fed-
eral agencies are authorized to acquire
the types of space listed in §102-73.155
and, except where otherwise noted,
may lease space for terms, including
all options, of up to 20 years.

categorical

§102-73.155 What types of space can
Federal agencies acquire with a
categorical space delegation?

Federal agencies can use categorical
space delegations to acquire—

(a) Space to house antennas, repeat-
ers, or transmission equipment;

(b) Depots, including, but not limited
to, stockpiling depots and torpedo net
depots;

(c) Docks, piers, and mooring facili-
ties (including closed storage space re-
quired in combination with such facili-
ties);

(d) Fumigation areas;

(e) Garage space (may be leased only
on a fiscal year basis);

(f) Greenhouses;

(g) Hangars and other airport oper-
ating facilities including, but not lim-
ited to, flight preparation space, air-
craft storage areas, and repair shops;

(h) Hospitals, including medical clin-
ics;

(i) Housing (temporary), including
hotels (does not include quarters ob-
tained pursuant to temporary duty
travel or employee relocation);

(j) Laundries;

(k) Quarantine facilities for plants,
birds, and other animals;

(1) Ranger stations, i.e., facilities
that typically include small offices
staffed by one or more uniformed em-
ployees, and may include sleeping/fam-
ily quarters, parking areas, garages,
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and storage space. Office space within
ranger stations is minimal and does
not comprise a majority of the space.
(May also be referred to as guard sta-
tions, information centers, or kiosks);

(m) Recruiting space for the armed
forces (lease terms, including all op-
tions, limited to 5 years);

(n) Schools directly related to the
special purpose function(s) of an agen-
Ccy,

(o) Specialized storage/depot facili-
ties, such as cold storage; self-storage
units; and lumber, oil, gasoline, ship-
building materials, and pesticide mate-
rials/equipment storage (general pur-
pose warehouse type storage facilities
not included); and

(p) Space for short-term use (such as
conferences and meetings, judicial pro-
ceedings, and emergency situations).

SPECIAL PURPOSE SPACE DELEGATIONS

§102-73.160 What is an agency special
purpose space delegation?

An agency special purpose space dele-
gation is a standing delegation of au-
thority from the Administrator of Gen-
eral Services to specific Federal agen-
cies to lease their own special purpose
space (identified in §§102-73.170 through
102-73.225), subject to limitations in
this part.

§102-73.165 What is the policy for
agency special purpose space dele-
gations?

Subject to the limitations on annual
rental amounts, lease terms, and leases
on parking spaces cited in §§102-73.230
through 102-73.240, the agencies listed
below are authorized to acquire special
purpose space associated with that
agency and, except where otherwise
noted, may lease such space for terms,
including all options, of up to 20 years.
The agencies and types of space subject
to special purpose space delegations
are specified in §§102-73.170 through
102-73.225.

§102-73.170 What types of special pur-
pose space may the Department of
Agriculture lease?

The Department of Agriculture is
delegated the authority to lease the
following types of special purpose
space:
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(a) Cotton classing laboratories
(lease terms, including all options, lim-
ited to b years).

(b) Land (if unimproved, may be
leased only on a fiscal year basis).

(c) Miscellaneous storage by cubic
foot or weight basis.

(d) Office space when required to be
located in or adjacent to stockyards,
produce markets, produce terminals,
airports, and other ports (lease terms,
including all options, limited to 5
years).

(e) Space for agricultural commod-
ities stored in licensed warehouses and
utilized under warehouse contracts.

(f) Space utilized in cooperation with
State and local governments or their
instrumentalities (extension services)
where the cooperating State or local
government occupies a portion of the
space and pays a portion of the rent.

§102-73.175 What types of special pur-
pose space may the Department of
Commerce lease?

The Department of Commerce is del-
egated authority to lease the following
types of special purpose space:

(a) Space required by the Census Bu-
reau in connection with conducting the
decennial census (lease terms, includ-
ing all options, limited to 5 years).

(b) Laboratories for testing mate-
rials, classified or ordnance devices,
calibration of instruments, and atmos-
pheric and oceanic research (lease
terms, including all options, limited to
5 years).

(c) Maritime training stations.

(d) Radio stations.

(e) Land (if unimproved, may be
leased only on a fiscal year basis).

(f) National Weather Service mete-
orological facilities.

§102-73.180 What types of special pur-
pose space may the Department of
Defense lease?

The Department of Defense is dele-
gated authority to lease the following
types of special purpose space:

(a) Air Force—Civil Air Patrol Liai-
son Offices and land incidental thereto
when required for use incidental to, in
conjunction with, and in close prox-
imity to airports, including aircraft
and warning stations (if unimproved,
land may be leased only on a fiscal

§102-73.196

year basis; for space, lease terms, in-
cluding all options, limited to 5 years).

(b) Armories.

(¢c) Film library in the vicinity of
Washington, DC.

(d) Mess halls.

(e) Ports of embarkation and debar-
kation.

(f) Post exchanges.

(g) Postal Concentration Center,
Long Island City, NY.

(h) Recreation centers.

(i) Reserve training space.

(j) Service clubs.

(k) Testing laboratories (lease terms,
including all options, limited to 5
years).

§102-73.185 What types of special pur-
pose space may the Department of
Energy lease?

The Department of Energy, as the
successor to the Atomic Energy Com-
mission, is delegated authority to lease
facilities housing the special purpose
or special location activities of the old
Atomic Energy Commission.

§102-73.190 What types of special pur-
pose space may the Federal Com-
munications Commission lease?

The Federal Communications Com-
mission is delegated authority to lease
monitoring station sites.

§102-73.195 What types of special pur-
pose space may the Department of
Health and Human Services lease?

The Department of Health and
Human Services is delegated authority
to lease laboratories (lease terms, in-
cluding all options, limited to 5 years).

§102-73.196 What types of special pur-
pose space may the Department of
Homeland Security lease?

The Department of Homeland Secu-
rity is delegated authority to lease
whatever space its organizational units
or components had authority to lease
prior to the creation of the Department
of Homeland Security, including—

(a) Border patrol offices similar in
character and utilization to police sta-
tions, involving the handling of pris-
oners, firearms, and motor vehicles, re-
gardless of location (lease terms, in-
cluding all options limited to 5 years);

(b) Space for the U.S. Coast Guard
oceanic unit, Woods Hole, MA; and
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(c) Space for the U.S. Coast Guard
port security activities.

§102-73.200 What types of special pur-
pose space may the Department of
the Interior lease?

The Department of the Interior is
delegated authority to lease the fol-
lowing types of special purpose space:

(a) Space in buildings and land inci-
dental thereto used by field crews of
the Bureau of Reclamation, Bureau of
Land Management, and the Geological
Survey in areas where no other Gov-
ernment agencies are quartered (unim-
proved land may be leased only on a
fiscal year basis).

(b) National Parks/Monuments Visi-
tors Centers consisting primarily of
special purpose space (e.g., visitor re-
ception, information, and rest room fa-
cilities) and not general office or ad-
ministrative space.

§102-73.205 What types of special pur-
pose space may the Department of
Justice lease?

The Department of the Justice is del-
egated authority to lease the following
types of special purpose space:

(a) U.S. marshals office in any Alas-
ka location (lease terms, including all
options, limited to 5 years).

(b) Space used for storage and main-
tenance of surveillance vehicles and
seized property (lease terms, including
all options, limited to 5 years).

(c) Space used for review and custody
of records and other evidentiary mate-
rials (lease terms, including all op-
tions, limited to 5 years).

(d) Space used for trial preparation
where space is not available in Federal
buildings, Federal courthouses, USPS
facilities, or GSA-leased buildings
(lease terms limited to not more than 1
year).

§102-73.210 What types of special pur-
pose space may the Office of Thrift
Supervision lease?

The Office of Thrift Supervision is
delegated authority to lease space for
field offices of Examining Divisions re-
quired to be located within Office of
Thrift Supervision buildings or imme-
diately adjoining or adjacent to such
buildings (lease terms, including all op-
tions, limited to 5 years).
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§102-73.215 What types of special pur-
pose space may the Department of
Transportation lease?

The Department of Transportation is
delegated authority to lease the fol-
lowing types of special purpose space
(or real property):

(a) Land for the Federal Aviation Ad-
ministration (FAA) at airports (unim-
proved land may be leased only on a
fiscal year basis).

(b) General purpose office space not
exceeding 10,000 square feet for the
FAA at airports in buildings under the
jurisdiction of public or private airport
authorities (lease terms, including all
options, limited to 5 years).

§102-73.220 What types of special pur-
pose space may the Department of
the Treasury lease?

The Department of the Treasury is
delegated authority to lease the fol-
lowing types of special purpose space:

(a) Space and land incidental thereto
for the use of the Comptroller of the
Currency, as well as the operation,
maintenance and custody thereof (if
unimproved, land may be leased only
on a fiscal year basis; lease term for
space, including all options, limited to
5 years).

(b) Aerostat radar facilities nec-
essary for U.S. Custom Service mission
activities.

§102-73.225 What types of special pur-
pose space may the Department of
Veterans Affairs lease?

The Department of Veterans Affairs
is delegated authority to lease the fol-
lowing types of special purpose space:

(a) Guidance and training centers lo-
cated at schools and colleges.

(b) Space used for veterans hospitals,
including outpatient and medical-re-
lated clinics, such as drug, mental
health, and alcohol.

LIMITATIONS ON THE USE OF DELEGATED
AUTHORITY

§102-73.230 When must Federal agen-
cies submit a prospectus to lease
real property?

In accordance with 40 U.S.C. 3307,
Federal agencies must submit a pro-
spectus to the Administrator of Gen-
eral Services for leases involving a net
annual rental, excluding services and
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utilities, in excess of the prospectus
threshold provided in 40 U.S.C. 3307.
Agencies must be aware that pro-
spectus thresholds are indexed and
change each year.

§102-73.235 What is the maximum
lease term that a Federal agency
may agree to when it has been dele-
gated lease acquisition authority
from GSA?

Pursuant to GSA’s authority to enter
into lease agreements contained in 40
U.S.C. 585(a)(2), agencies delegated the
authorities outlined herein may enter
into leases for the term specified in the
delegation. In those cases where agen-
cy special purposes space delegations
include the authority to acquire unim-
proved land, the land may be leased
only on a fiscal year basis.

§102-73.240 What policy must Federal
agencies follow to acquire official
parking spaces?

Federal agencies that need parking
must utilize available Government-
owned or leased facilities. Federal
agencies must make inquiries regard-
ing availability of such Government-
controlled space to GSA regional of-
fices and document such inquiries. If
no suitable Government-controlled fa-
cilities are available, an agency may
use its own procurement authority to
acquire parking by service contract.

Subpart C—Acquisition by
Purchase or Condemnation

BUILDINGS

§102-73.245 When may Federal agen-
cies consider purchase of buildings?

A Federal agency may consider pur-
chase of buildings on a case-by-case
basis if it has landholding authority
and when one or more of the following
conditions exist:

(a) It is economically more beneficial
to own and manage the property.

(b) There is a long-term need for the
property.

(c) The property is an existing build-
ing, or a building nearing completion,
that can be purchased and occupied
within a reasonable time.

(d) When otherwise in the best inter-
ests of the Government.

§102-73.255

§102-73.250 Are agencies required to
adhere to the policies for locating
Federal facilities when purchasing
buildings?

Yes, when purchasing buildings,
agencies must comply with the loca-
tion policies in this part and part 102-
83 of this chapter.

§102-73.255 What factors must Execu-
tive agencies consider when pur-
chasing sites?

Agencies must locate proposed Fed-
eral buildings on sites that are most
advantageous to the United States. Ex-
ecutive agencies must consider factors
such as whether the site will con-
tribute to economy and efficiency in
the construction, maintenance, and op-
eration of the individual building, and
how the proposed site relates to the
Government’s total space needs in the
community. Prior to acquiring, con-
structing, or leasing buildings (or sites
for such buildings), Federal agencies
must use, to the maximum extent fea-
sible, historic properties available to
the agency. In site selections, Execu-
tive agencies must consider Executive
Order 12072 (August 16, 1978, 43 FR
36869) and Executive Order 13006 (40
U.S.C. 3306 note). In addition, Execu-
tive agencies must consider all of the
following:

(a) Maximum utilization of Govern-
ment-owned land (including excess
land) whenever it is adequate, eco-
nomically adaptable to requirements
and properly located, where such use is
consistent with the provisions of part
102-75, subpart B, of this chapter.

(b) A site adjacent to or in the prox-
imity of an existing Federal building
that is well located and is to be re-
tained for long-term occupancy.

(¢c) The environmental condition of
proposed sites prior to purchase. The
sites must be free from contamination,
unless it is otherwise determined to be
in the best interests of the Government
to purchase a contaminated site (e.g.,
reuse of a site under an established
“Brownfields” program).

(d) Purchase options to secure the fu-
ture availability of a site.

(e) All applicable location policies in
this part and part 102-83 of this chap-
ter.
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LAND

§102-73.260 What land acquisition pol-
icy must Federal agencies follow?

Federal agencies must follow the
land acquisition policy in the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act, as
amended, 42 U.S.C. 46561-4655, which—

(a) Encourages and expedites the ac-
quisition of real property by agree-
ments with owners;

(b) Avoids litigation, including con-
demnation actions, where possible and
relieves congestion in the courts;

(c) Provides for consistent treatment
of owners; and

(d) Promotes public confidence in
Federal land acquisition practices.

§102-73.265 What actions must Fed-
eral agencies take to facilitate land
acquisition?

To facilitate land acquisition, Fed-
eral agencies must, among other
things—

(a) Appraise the real property before
starting negotiations and give the
owner (or the owner’s representative)
the opportunity to accompany the ap-
praiser during the inspection;

(b) Establish an amount estimated to
be the just compensation before start-
ing negotiations and promptly offer to
acquire the property for this full
amount;

(c) Try to negotiate with owners on
the price;

(d) Pay the agreed purchase price to
the property owner, or in the case of a
condemnation, deposit payment in the
registry of the court, for the benefit of
the owner, before requiring the owner
to surrender the property; and

(e) Provide property owners (and oc-
cupants) at least 90 days’ notice of dis-
placement before requiring anyone to
move. If a Federal agency permits the
owner to keep possession for a short
time after acquiring the owner’s prop-
erty, Federal agencies must not charge
rent in excess of the property’s fair
rental value to a short-term occupier.
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JUST COMPENSATION

§102-73.270 Are Federal agencies re-
quired to provide the owner with a
written statement of the amount es-
tablished as just compensation?

Yes, Federal agencies must provide
the owner with a written statement of
this amount and summarize the basis
for it. When it is appropriate, Federal
agencies must separately state the just
compensation for the property to be ac-
quired and damages to the remaining
real property.

§102-73.275 What specific information
must be included in the summary
statement for the owner that ex-
plains the basis for just compensa-
tion?

The summary statement must—

(a) Identify the real property and the
estate or interest the Federal agency is
acquiring;

(b) Identify the buildings, structures,
and other improvements the Federal
agency considers part of the real prop-
erty for which just compensation is
being offered;

(c) State that the Federal agency
based the estimate of just compensa-
tion on the Government’s estimate of
the property’s fair market value. If
only part of a property or less than a
full interest is being acquired, Federal
agencies must explain how they deter-
mined the just compensation for it; and

(d) State that the Government’s esti-
mate of just compensation is at least
as much as the property’s approved ap-
praisal value.

§102-73.280 Where can Federal agen-
cies find guidance on how to ap-
praise the value of properties being
acquired by the Federal Govern-

ment?
The Interagency Land Acquisition
Conference has developed, promul-

gated, and adopted the Uniform Ap-
praisal Standards for Federal Land Ac-
quisitions, sometimes referred to as
the ‘“Yellow Book.” The Interagency
Land Acquisition Conference, estab-
lished on November 27, 1968, by invita-
tion of the Attorney General, is a vol-
untary organization composed of the
many Federal agencies engaged in the
acquisition of real estate for public
uses. The “Yellow Book’ is published
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by the Appraisal Institute in coopera-
tion with the U.S. Department of Jus-
tice and is available in hard copy or on
the Department of Justice’s internet
Web site at htitp:/www.usdoj.gov/enrd/
land-ack/.

§102-73.285 [Reserved]

§102-73.290 Are there any prohibi-
tions when a Federal agency pays
“just compensation” to a tenant?

Yes, Federal agencies must not—

(a) Duplicate any payment to the
tenant otherwise authorized by law;
and

(b) Pay a tenant unless the land-
owner disclaims all interests in the
tenant’s improvements. In consider-
ation for any such payment, the tenant
must assign, transfer, and release to
the Federal agency all of its right,
title, and interest in the improve-
ments. The tenant may reject such
payment under this subpart and obtain
payment for its property interests ac-
cording to other sections of applicable
law.

EXPENSES INCIDENTAL TO PROPERTY
TRANSFER

§102-73.295 What property transfer
expenses must Federal agencies
cover when acquiring real prop-
erty?

Federal agencies must—

(a) Reimburse property owners for all
reasonable expenses actually incurred
for recording fees, transfer taxes, docu-
mentary stamps, evidence of title,
boundary surveys, legal descriptions of
the real property, and similar expenses
needed to convey the property to the
Federal Government;

(b) Reimburse property owners for all
reasonable expenses actually incurred
for penalty costs and other charges to
prepay any existing, recorded mortgage
that a property owner entered into in
good faith and that encumbers the real
property;

(c) Reimburse property owners for all
reasonable expenses actually incurred
for the prorated part of any prepaid
real property taxes that cover the pe-
riod after the Federal Government gets
title to the property or effective pos-
session of it, whichever is earlier; and

§102-73.305

(d) Whenever possible, directly pay
the costs identified in this section, so
property owners will not have to pay
them and then seek reimbursement
from the Government.

LITIGATION EXPENSES

§102-73.300 Are Federal agencies re-
quired to pay for litigation ex-
penses incurred by a property
owner because of a condemnation
proceeding?

Federal agencies must pay reason-
able expenses for attorneys, appraisals,
and engineering fees that a property
owner incurs because of a condemna-
tion proceeding, if any of the following
are true:

(a) The court’s final judgment is that
the Federal agency cannot acquire the
real property by condemnation.

(b) The Federal agency abandons the
condemnation proceeding other than
under an agreed-on settlement.

(c) The court renders a judgment in
the property owner’s favor in an in-
verse condemnation proceeding or the
Federal agency agrees to settle such
proceeding.

RELOCATION ASSISTANCE POLICY

§102-73.305 What relocation assist-
ance policy must Federal agencies
follow?

Federal agencies, upon approval from
GSA, must provide appropriate reloca-
tion assistance under the Uniform Re-
location Assistance and Real Property
Acquisition Policies Act, as amended,
42 U.S.C. 4651-4655, to eligible owners
and tenants of property purchased for
use by Federal agencies in accordance
with the implementing regulations
found in 49 CFR part 24. Appropriate
relocation assistance means that the
Federal agency must pay the displaced
person for actual—

(a) Reasonable moving expenses (in
moving himself, his family, and busi-
ness);

(b) Direct losses of tangible personal
property as a result of moving or dis-
continuing a business;

(c) Reasonable expenses in searching
for a replacement business or farm; and

(d) Reasonable expenses necessary to
reestablish a displaced farm, nonprofit
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organization, or small business at its
new site, but not to exceed $10,000.

PART 102-74—FACILITY
MANAGEMENT

Subpart A—General Provisions

Sec.

102-74.5 What is the scope of this part?

102-74.10 What is the basic facility manage-
ment policy?

Subpart B—Facility Management

102-74.15 What are the facility management
responsibilities of occupant agencies?

OCCUPANCY SERVICES

102-74.20 What are occupancy services?

102-74.25 What responsibilities do Executive
agencies have regarding occupancy serv-
ices?

102-74.30 What standard in providing occu-
pancy services must Executive agencies
follow?

102-74.35 What building services must Exec-
utive agencies provide?

CONCESSION SERVICES

102-74.40 What are concession services?

102-74.45 When must Federal agencies pro-
vide concession services?

102-74.50 Are Federal agencies required to
give blind vendors priority in operating
vending facilities?

102-74.55 Are vending facilities authorized
under the Randolph-Sheppard Act oper-
ated by permit or contract?

102-74.60 Are Federal agencies required to
give blind vendors priority in operating
cafeterias?

102-74.65 Are cafeterias authorized under
the Randolph-Sheppard Act operated by
permit or contract?

102-74.70 Are commercial vendors and non-
profit organizations required to operate
vending facilities by permit or contrac-
tual arrangement?

102-74.75 May Federal agencies sell tobacco
products in vending machines in Govern-
ment-owned and leased space?

102-74.80-102-74.95 [Reserved]

CONSERVATION PROGRAM

102-74.100 What are conservation programs?

ASSET SERVICES

102-74.106 What are asset services?

102-74.110 What asset services must Execu-
tive agencies provide?

102-74.115 What standard in providing asset
services must Executive agencies follow?
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102-74.120 Is a prospectus required to be sub-
mitted before emergency alterations can
be performed?

102-74.125 Are prospectuses required for re-
imbursable alteration projects?

102-74.130 When a prospectus is required,
can GSA prepare a prospectus for a reim-
bursable alteration project?

102-74.135 Who selects construction and al-
teration projects that are to be per-
formed?

102-74.140 On what basis does the Adminis-
trator select construction and alteration
projects?

102-74.145 What information must a Federal
agency submit to GSA after the agency
has identified a need for construction or
alteration of a public building?

102-74.150 Who submits prospectuses for the
construction or alteration of public
buildings to the Congressional commit-
tees?

ENERGY CONSERVATION

102-74.155 What energy conservation policy
must Federal agencies follow in the man-
agement of facilities?

102-74.160 What actions must Federal agen-
cies take to promote energy conserva-
tion?

102-74.165 What energy standards must Fed-
eral agencies follow for existing facili-
ties?

102-74.170 May exceptions to the energy
conservation policies in this subpart be
granted?

102-74.175 Are Government-leased buildings
required to conform with the policies in
this subpart?

102-74.180 What illumination levels must
Federal agencies maintain on Federal fa-
cilities?

102-74.185 What heating and cooling policy
must Federal agencies follow in Federal
facilities?

102-74.190 Are portable heaters, fans, and
other such devices allowed in Govern-
ment-controlled facilities?

102-74.195 What ventilation policy must
Federal agencies follow?

102-74.200 What information are Federal
agencies required to report to the De-
partment of Energy (DOE)?

RIDESHARING

102-74.206 What Federal facility ridesharing
policy must Executive agencies follow?

102-74.210 What steps must Executive agen-
cies take to promote ridesharing at Fed-
eral facilities?

102-74.215-102-74.225 [Reserved]

OCCUPANT EMERGENCY PROGRAM

102-74.230 Who 1is responsible for estab-
lishing an occupant emergency program?
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102-74.235 Are occupant agencies required to
cooperate with the Designated Official in
the implementation of the emergency
plans and the staffing of the emergency
organization?

102-74.240 What are Federal agencies’ occu-
pant emergency responsibilities?

102-74.245 Who makes the decision to acti-
vate the Occupant Emergency Organiza-
tion?

102-74.250 What information must the Des-
ignated Official use to make a decision
to activate the Occupant Emergency Or-
ganization?

102-74.255 How must occupant evacuation or
relocation be accomplished when there is
immediate danger to persons or property,
such as fire, explosion, or the discovery
of an explosive device (not including a
bomb threat)?

102-74.260 What action must the Designated
Official initiate when there is advance
notice of an emergency?

PARKING FACILITIES

102-74.265 Who must provide for the regula-
tion and policing of parking facilities?
102-74.270 Are vehicles required to display
parking permits in parking facilities?
102-74.275 May Federal agencies authorize
lessors or parking management contrac-
tors to manage, regulate, and police

parking facilities?

102-74.280 Are privately owned vehicles con-
verted for propane carburetion permitted
in underground parking facilities?

102-74.285 How must Federal agencies assign
priority to parking spaces in controlled
areas?

102-74.290 May Federal agencies allow em-
ployees to use parking spaces not re-
quired for official needs?

102-74.295 Who determines the number of
employee parking spaces for each facil-
ity?

102-74.300 How must space available for em-
ployee parking be allocated among occu-
pant agencies?

102-74.305 How must Federal agencies assign
available parking spaces to their employ-
ees?

102-74.310 What measures must Federal
agencies take to improve the utilization
of parking facilities?

SMOKING

102-74.315 What is the smoking policy for in-
terior space in Federal facilities?

102-74.320 Are there any exceptions to the
smoking policy for interior space in Fed-
eral facilities?

102-74.3256 Are designated smoking areas au-
thorized in interior space?

102-74.330 What smoking restrictions apply
to outside areas under Executive branch
control?

Pt. 102-74

102-74.335 Who is responsible for furnishing
and installing signs concerning smoking
restrictions in the building, and in and
around building entrance doorways and
air intake ducts?

102-74.340 Who is responsible for monitoring
and controlling areas designated for
smoking by an agency head and for iden-
tifying those areas with proper signage?

102-74.345 Does the smoking policy in this
part apply to the judicial branch?

102-74.350 Are agencies required to meet
their obligations under the Federal Serv-
ice Labor-Management Relations Act
where there is an exclusive representa-
tive for the employees prior to imple-
menting this smoking policy?

102-74.351 If a state or local government has
a smoke-free ordinance that is more
strict than the smoking policy for Fed-
eral facilities, does the state or local law
or Federal policy control?

ACCIDENT AND FIRE PREVENTION

102-74.355 With what accident and fire pre-
vention standards must Federal facilities
comply?

102-74.360 What are the specific accident
and fire prevention responsibilities of oc-
cupant agencies?

Subpart C—Conduct on Federal Property

APPLICABILITY
102-74.365 To whom does this subpart apply?

INSPECTION

102-74.370 What items are subject to inspec-
tion by Federal agencies?

ADMISSION TO PROPERTY

102-74.375 What is the policy on admitting
persons to Government property?

PRESERVATION OF PROPERTY

102-74.380 What is the policy concerning the
preservation of property?

CONFORMITY WITH SIGNS AND DIRECTIONS

102-74.385 What is the policy concerning

conformity with official signs and direc-

tions?

DISTURBANCES

102-74.390 What is the policy concerning dis-

turbances?

GAMBLING

102-74.395 What is the policy concerning

gambling?

NARCOTICS AND OTHER DRUGS

102-74.400 What is the policy concerning the
possession and use of narcotics and other
drugs?
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ALCOHOLIC BEVERAGES

102-74.405 What is the policy concerning the
use of alcoholic beverages?

SOLICITING, VENDING AND DEBT COLLECTION

102-74.410 What is the policy concerning so-
liciting, vending and debt collection?

POSTING AND DISTRIBUTING MATERIALS
102-74.415 What is the policy for posting and
distributing materials?

PHOTOGRAPHS FOR NEWS, ADVERTISING OR
COMMERCIAL PURPOSES

102-74.420 What is the policy concerning
photographs for news, advertising or
commercial purposes?

DoGs AND OTHER ANIMALS

102-74.425 What is the policy concerning
dogs and other animals on Federal prop-
erty?

BREASTFEEDING

102-74.426 May a woman breastfeed her child
in a Federal building or on Federal prop-
erty?

VEHICULAR AND PEDESTRIAN TRAFFIC

102-74.430 What is the policy concerning ve-
hicular and pedestrian traffic on Federal
property?

EXPLOSIVES

102-74.435 What is the policy concerning ex-
plosives on Federal property?

WEAPONS

102-74.440 What is the policy concerning
weapons on Federal property?

NONDISCRIMINATION

102-74.445 What is the policy concerning dis-
crimination on Federal property?

PENALTIES

102-74.450 What are the penalties for vio-
lating any rule or regulation in this sub-
part?

IMPACT ON OTHER LAWS OR REGULATIONS

102-74.455 What impact do the rules and reg-
ulations in this subpart have on other
laws or regulations?

Subpart D—Occasional Use of Public
Buildings
102-74.460 What is the scope of this subpart?
APPLICATION FOR PERMIT

102-74.465 Is a person or organization that
wishes to use a public area required to
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apply for a permit from a Federal agen-
cy?

102-74.470 What information must persons
or organizations submit so that Federal
agencies may consider their application
for a permit?

102-74.475 If an applicant proposes to use a
public area to solicit funds, is the appli-
cant required to make a certification?

PERMITS

102-74.480 How many days does a Federal
agency have to issue a permit following
receipt of a completed application?

102-74.485 Is there any limitation on the
length of time of a permit?

102-74.490 What if more than one permit is
requested for the same area and time?
102-74.495 If a permit involves demonstra-
tions or activities that may lead to civil
disturbances, what action must a Federal
agency take before approving such a per-

mit application?

DISAPPROVAL OF APPLICATIONS OR
CANCELLATION OF PERMITS

102-74.500 Can Federal agencies disapprove
permit applications or cancel issued per-
mits?

102-74.5056 What action must Federal agen-
cies take after disapproving an applica-
tion or canceling an issued permit?

APPEALS

102-74.5610 How may the disapproval of a per-
mit application or cancellation of an
issued permit be appealed?

102-74.515 Will the affected person or organi-
zation and the Federal agency buildings
manager have an opportunity to state
their positions on the issues?

102-74.520 How much time does the Regional
Officer have to affirm or reverse the Fed-
eral agency buildings manager’s decision
after receiving the notification of appeal
from the affected person or organization?

SCHEDULE OF USE

102-74.526 May Federal agencies reserve
time periods for the use of public areas
for official Government business or for
maintenance, repair, and construction?

HOURS OF USE
102-74.5630 When may public areas be used?

SERVICES AND COSTS

102-74.535 What items may Federal agencies
provide to permittees free of charge?
102-74.540 What are the items for which per-
mittees must reimburse Federal agen-
cies?

102-74.545 May permittees make alterations
to the public areas?
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102-74.550 What items are permittees re-
sponsible for furnishing?

CONDUCT

102-74.555 What rules of conduct must all
permittees observe while on Federal
property?

NON-AFFILIATION WITH THE GOVERNMENT

102-74.560 May Federal agencies advise the
public of the presence of any permittees
and their non-affiliation with the Fed-
eral Government?

Subpart E—Installing, Repairing, and
Replacing Sidewalks

102-74.565 What is the scope of this subpart?

102-74.570 Are State and local governments
required to fund the cost of installing,
repairing, and replacing sidewalks?

102-74.575 How do Federal agencies arrange
for work on sidewalks?

102-74.580 Who decides when to replace a
sidewalk?

Subpart F—Telework

102-74.585 What Federal facility telework
policy must Executive agencies follow?

102-74.590 What steps must agencies take to
implement these laws and policies?

102-74.595 How can agencies obtain guid-
ance, assistance, and oversight regarding
alternative workplace arrangements
from GSA?

102-74.600 Should Federal agencies utilize
telework centers?

APPENDIX TO PART 102-74—RULES AND REGU-
LATIONS GOVERNING CONDUCT ON FEDERAL
PROPERTY

AUTHORITY: 40 U.S.C. 121(c); Executive
Order 12191, 45 FR 7997, 3 CFR, 1980 Comp., b
138.

SOURCE: 70 FR 67798, Nov. 8, 2005, unless
otherwise noted.

Subpart A—General Provisions

§102-74.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including the GSA’s Public Buildings
Service (PBS), operating under, or sub-
ject to, the authorities of the Adminis-
trator of General Services.

§102-74.10 What is the basic facility
management policy?
Executive agencies must manage, op-
erate and maintain Government-owned
and leased buildings in a manner that

§102-74.25

provides for quality space and services
consistent with their operational needs
and accomplishes overall Government
objectives. The management, operation
and maintenance of buildings and
building systems must—

(a) Be cost effective and energy effi-
cient;

(b) Be adequate to meet the agencies’
missions;

(c) Meet nationally recognized stand-
ards; and

(d) Be at an appropriate level to
maintain and preserve the physical
plant assets, consistent with available
funding.

Subpart B—Facility Management

§102-74.15 What are the facility man-
agement responsibilities of occu-
pant agencies?

Occupants of facilities under the cus-
tody and control of Federal agencies
must—

(a) Cooperate to the fullest extent
with all pertinent facility procedures
and regulations;

(b) Promptly report all crimes and
suspicious circumstances occurring on
Federally controlled property first to
the regional Federal Protective Serv-
ice, and as appropriate, the local re-
sponding law enforcement authority;

(c) Provide training to employees re-
garding protection and responses to
emergency situations; and

(d) Make recommendations for im-
proving the effectiveness of protection
in Federal facilities.

OCCUPANCY SERVICES

§102-74.20 What are occupancy serv-
ices?

Occupancy services are—

(a) Building services (see §102-74.35);

(b) Concession services (see §102-
74.40); and

(c) Conservation programs (see §102—
74.100).

§102-74.25 What responsibilities do
Executive agencies have regarding
occupancy services?

Executive agencies, upon approval
from GSA, must manage, administer
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and enforce the requirements of agree-
ments (such as Memoranda of Under-
standing) and contracts that provide
for the delivery of occupancy services.

§102-74.30 What standard in pro-
viding occupancy services must Ex-
ecutive agencies follow?

Executive agencies must provide oc-
cupancy services that substantially
conform to mnationally recognized
standards. As needed, Executive agen-
cies may adopt other standards for
buildings and services in Federally
controlled facilities to conform to stat-
utory requirements and to implement
cost-reduction efforts.

§102-74.35 What building services
must Executive agencies provide?

Executive agencies, upon approval
from GSA, must provide—

(a) Building services such as custo-
dial, solid waste management (includ-
ing recycling), heating and cooling,
landscaping and grounds maintenance,
tenant alterations, minor repairs,
building maintenance, integrated pest
management, signage, parking, and
snow removal, at appropriate levels to
support Federal agency missions; and

(b) Arrangements for raising and low-
ering the United States flags at appro-
priate times. In addition, agencies
must display P.O.W. and M.I.A. flags at
locations specified in 36 U.S.C. 902 on
P.O.W./M.I.A. flag display days.

CONCESSION SERVICES

§102-74.40 What are concession serv-
ices?

Concession services are any food or
snack services provided by a Randolph-
Sheppard Act vendor, commercial con-
tractor or nonprofit organization (see
definition in §102-71.20 of this chapter),
in vending facilities such as—

(a) Vending machines;

(b) Sundry facilities;

(c) Prepackaged facilities;

(d) Snack bars; and

(e) Cafeterias.

§102-74.45 When must Federal agen-
cies provide concession services?
Federal agencies, upon approval from
GSA, must provide concession services
where building population supports
such services and when the availability
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of existing commercial services is in-

sufficient to meet Federal agency
needs. Prior to establishing conces-
sions, Federal agencies must ensure
that—

(a) The proposed concession will be
established and operated in conform-
ance with applicable policies, safety,
health and sanitation codes, laws, reg-
ulations, etc., and will not contravene
the terms of any lease or other con-
tractual arrangement; and

(b) Sufficient funds are legally avail-
able to cover all costs for which the
Government may be responsible.

§102-74.50 Are Federal agencies re-
quired to give blind vendors pri-
ority in operating vending facili-
ties?

With certain exceptions, the Ran-
dolph-Sheppard Act (20 U.S.C. 107 et
seq.) requires that blind persons li-
censed by a State licensing agency
under the provisions of the Randolph-
Sheppard Act be authorized to operate
vending facilities on Federal property,
including leased buildings. The Depart-
ment of Education (ED) is responsible
for the administration of the Ran-
dolph-Sheppard Act as set forth at 34
CFR part 395. The ED designates indi-
vidual State licensing agencies with
program administration responsibility.
The Randolph-Sheppard Act and its im-
plementing regulations require that
Federal property managers give pri-
ority to and notify the State licensing
agencies in writing of any opportunity.

§102-74.55 Are vending facilities au-

thorized wunder the Randolph-
Sheppard Act operated by permit or
contract?

Vending facilities are authorized by
permit. As set forth in 34 CFR part 395,
the Federal property manager approves
and signs State licensing agency per-
mits that authorize States to license
blind vendors to operate vending facili-
ties (including vending machines) on
Federal property.

§102-74.60 Are Federal agencies re-
quired to give blind vendors pri-
ority in operating cafeterias?

Yes. Federal agencies are required to
give Randolph-Sheppard vendors pri-
ority in the operation of cafeterias
when the State licensing agency is in
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the competitive range as set forth at 34
CFR part 395.

§102-74.65 Are cafeterias authorized
under the Randolph-Sheppard Act
operated by permit or contract?

They are operated by contract. As set
forth at 34 CFR part 395, the Federal
property manager contracts with the
State licensing agency to license blind
vendors to operate cafeterias on Fed-
eral property.

§102-74.70 Are commercial vendors
and nonprofit organizations re-
quired to operate vending facilities
by permit or contractual arrange-
ment?

Commercial vendors and nonprofit
organizations must operate vending fa-
cilities, including cafeterias, under a
contractual arrangement with Federal
agencies.

§102-74.75 May Federal agencies sell
tobacco products in vending ma-
chines in Government-owned and
leased space?

No. Section 636 of Public Law 104-52
prohibits the sale of tobacco products
in vending machines in Government-
owned and leased space. The Adminis-
trator of GSA or the head of an Agency
may designate areas not subject to the
prohibition, if minors are prohibited
and reports are made to the appro-
priate committees of Congress.

§§102-74.80-102-74.95 [Reserved]
CONSERVATION PROGRAMS

§102-74.100 What
programs?

are conservation

Conservation programs are programs
that improve energy and water effi-
ciency and promote the use of solar
and other renewable energy. These pro-
grams must promote and maintain an
effective source reduction activity (re-
ducing consumption of resources such
as energy, water, and paper), resource
recovery activity (obtaining materials
from the waste stream that can be re-
cycled into new products), and reuse
activity (reusing same product before
disposition, such as reusing unneeded
memos for scratch paper).

§102-74.120
ASSET SERVICES

§102-74.105 What are asset services?

Asset services include repairs (other
than those minor repairs identified in
§102-74.35(a)), alterations and mod-
ernizations for real property assets.
Typically, these are the types of re-
pairs and alterations necessary to pre-
serve or enhance the value of the real
property asset.

§102-74.110 What asset services must
Executive agencies provide?

Executive agencies, upon approval
from GSA, must provide asset services
such as repairs (in addition to those
minor repairs identified in §102-
74.35(a)), alterations, and moderniza-
tions for real property assets. For re-
pairs and alterations projects for which
the estimated cost exceeds the pro-
spectus threshold, Federal agencies
must follow the prospectus submission
and approval policy identified in this
part and part 102-73 of this chapter.

§102-74.115 What standard in pro-
viding asset services must Execu-
tive agencies follow?

Executive agencies must provide
asset services that maintain continuity
of Government operations, continue ef-
ficient building operations, extend the
useful life of buildings and related
building systems, and provide a quality
workplace environment that enhances
employee productivity.

§102-74.120 Is a prospectus required
to be submitted before emergency
alterations can be performed?

No. A prospectus does not need to be
submitted before emergency alter-
ations are performed, but GSA must
submit a prospectus as soon as possible
after the emergency. Federal agencies
must immediately alter a building if
the alteration protects people, build-
ings, or equipment, saves lives, and/or
avoids further property damage. Fed-
eral agencies can take these actions in
an emergency before GSA submits a
prospectus on the alterations to the
Senate Committee on Environment and
Public Works and the House Com-
mittee on Transportation and Infra-
structure.
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§102-74.125 Are prospectuses required
for reimbursable alteration
projects?

A project that is to be financed in
whole or in part from funds appro-
priated to the requesting agency may
be performed without a prospectus if—

(a) Payment is made from agency ap-
propriations that are not subject to 40
U.S.C. 3307; and

(b) GSA’s portion of the cost, if any,
does not exceed the prospectus thresh-
old.

§102-74.130 When a prospectus is re-
quired, can GSA prepare a pro-
spectus for a reimbursable alter-
ation project?

Yes, if requested by a Federal agen-

cy, GSA will prepare a prospectus for a

reimbursable alteration project.

§102-74.135 Who selects construction
and alteration projects that are to
be performed?

The Administrator of General Serv-
ices selects construction and alteration
projects to be performed.

§102-74.140 On what basis does the
Administrator select construction
and alteration projects?

The Administrator selects projects
based on a continuing investigation
and survey of the public building needs
of the Federal Government. These
projects must be equitably distributed
throughout the United States, with due
consideration given to each project’s
comparative urgency.

§102-74.145 What information must a
Federal agency submit to GSA after
the agency has identified a need for
construction or alteration of a pub-
lic building?

Federal agencies identifying a need
for construction or alteration of a pub-
lic building must provide information,
such as a description of the work, loca-
tion, estimated maximum cost, and
justification to the Administrator of
General Services.

§102-74.150 Who submits prospectuses
for the construction or alteration of
public buildings to the Congres-
sional committees?

The Administrator of General Serv-
ices must submit prospectuses for pub-
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lic building construction or alteration
projects to the Senate Committee on
Environment and Public Works and the
House Committee on Transportation
and Infrastructure for approval.

ENERGY CONSERVATION

§102-74.155 What energy conservation
policy must Federal agencies follow
in the management of facilities?

Federal agencies must—

(a) Comply with the energy conserva-
tion guidelines in 10 CFR part 436 (Fed-
eral Energy Management and Planning
Programs); and

(b) Observe the energy conservation
policies cited in this part.

§102-74.160 What actions must Fed-
eral agencies take to promote en-
ergy conservation?

Federal agencies must—

(a) Turn off lights and equipment
when not needed;

(b) Not block or impede ventilation;
and

(c) Keep windows and other building
accesses closed during the heating and
cooling seasons.

§102-74.165 What energy standards
must Federal agencies follow for ex-
isting facilities?

Existing Federal facilities must meet
the energy standards prescribed by the
American Society of Heating, Refrig-
erating, and Air Conditioning Engi-
neers and the Illuminating Engineering
Society of North American in
ASHRAE/IES Standard 90A-1980, as
amended by the Department of Energy.
Federal agencies must apply these en-
ergy standards where they can be
achieved through life cycle, cost effec-
tive actions.

§102-74.170 May exceptions to the en-
ergy conservation policies in this
subpart be granted?

Yes, the Federal agency buildings
manager may grant exceptions to the
foregoing policies in this subpart to en-
able agencies to accomplish their mis-
sions more effectively and efficiently.
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§102-74.175 Are Government-leased
buildings required to conform with
the policies in this subpart?

Yes, all new lease contracts must be
in conformance with the policies pre-
scribed in this subpart. Federal agen-
cies must administer existing lease
contracts in accordance with these
policies to the maximum extent fea-
sible.

§102-74.180 What illumination levels
must Federal agencies maintain on
Federal facilities?

Except where special circumstances
exist, Federal agencies must maintain
illumination levels at—

(a) b0 foot-candles at work station
surfaces, measured at a height of 30
inches above floor level, during work-
ing hours (for visually difficult or crit-
ical tasks, additional lighting may be
authorized by the Federal agency
buildings manager);

(b) 30 foot-candles in work areas dur-
ing working hours, measured at 30
inches above floor level;

(c) 10 foot-candles, but not less than
1 foot-candle, in non-work areas, dur-
ing working hours (normally this will
require levels of 5 foot-candles at ele-
vator boarding areas, minimum of 1
foot-candle at the middle of corridors
and stairwells as measured at the
walking surface, 1 foot-candle at the
middle of corridors and stairwells as
measured at the walking surface, and
10 foot-candles in storage areas); and

(d) Levels essential for safety and se-
curity purposes, including exit signs
and exterior lights.

§102-74.185 What heating and cooling
policy must Federal agencies follow
in Federal facilities?

Within the limitations of the build-
ing systems, Federal agencies must—

(a) Operate heating and cooling sys-
tems in the most overall energy effi-
cient and economical manner;

(b) Maintain temperatures to maxi-
mize customer satisfaction by con-
forming to local commercial equiva-
lent temperature levels and operating
practices;

(c) Set heating temperatures no high-
er than 55 degrees Fahrenheit during
non-working hours;

§ 102-74.205

(d) Not provide air-conditioning dur-
ing non-working hours, except as nec-
essary to return space temperatures to
a suitable level for the beginning of
working hours;

(e) Not permit reheating, humidi-
fication and simultaneous heating and
cooling; and

(f) Operate building systems as nec-
essary during extreme weather condi-
tions to protect the physical condition
of the building.

§102-74.190 Are portable heaters, fans
and other such devices allowed in
Government-controlled facilities?

Federal agencies are prohibited from
operating portable heaters, fans, and
other such devices in Government-con-
trolled facilities unless authorized by
the Federal agency buildings manager.

§102-74.195 What ventilation policy
must Federal agencies follow?

During working hours in periods of
heating and cooling, Federal agencies
must provide ventilation in accordance
with ASHRAE Standard 62, Ventilation
for Acceptable Indoor Air Quality,
where physically practical. Where not
physically practical, Federal agencies
must provide the maximum allowable
amount of ventilation during periods of
heating and cooling and pursue oppor-
tunities to increase ventilation up to
current standards. ASHRAE Standard
62 is available from ASHRAE Publica-
tions Sales, 1791 Tullie Circle NE, At-
lanta, GA 30329-2305.

§102-74.200 What information are Fed-
eral agencies required to report to
the Department of Energy (DOE)?

Federal agencies, upon approval of

GSA, must report to the DOE the en-

ergy consumption in buildings, facili-

ties, vehicles, and equipment within 45

calendar days after the end of each

quarter as specified in the DOE Federal

Energy Usage Report DOE F 6200.2 In-

structions.

RIDESHARING

§102-74.205 What Federal facility ride-
sharing policy must Executive
agencies follow?

(a) In accordance with Executive

Order 12191, ‘“‘Federal Facility Ride-

sharing Program” (3 CFR, 1980 Comp.,
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p. 138), Executive agencies must ac-
tively promote the use of ridesharing
(carpools, vanpools, privately leased
buses, public transportation, and other
multi-occupancy modes of travel) by
personnel working at Federal facilities
to conserve energy, reduce congestion,
improve air quality, and provide an ec-
onomical way for Federal employees to
commute to work.

(b) In accordance with the Federal
Employees Clean Air Incentives Act
(Public Law 103-172), the Federal Gov-
ernment is required to take steps to
improve the air quality, and to reduce
traffic congestion by providing for the
establishment of programs that en-
courage Federal employees to com-
mute to work by means other than sin-
gle-occupancy motor vehicles.

(c) In accordance with the Transpor-
tation Equity Act for the 21st Century
(Public Law 105-178), employers, in-
cluding the Federal Government, are to
offer employees transportation fringe
benefits.

§102-74.210 What steps must Execu-
tive agencies take to promote ride-
sharing at Federal facilities?

(a) Under Executive Order 12191,
“Federal Facility Ridesharing Pro-
gram,’”’ agencies shall—

(1) Establish an annual ridesharing
goal for each facility; and

(2) Cooperate with State and local
ridesharing agencies where such agen-
cies exist.

(b) Under the Federal Employees
Clean Air Incentives Act (Public Law
103-172), agencies shall—

(1) Issue transit passes or similar
vouchers to exchange for transit
passes;

(2) Furnish space, facilities, and serv-
ices to bicyclists;

(3) Provide non-monetary incentives
as provided by other provisions of law
or other authority; and

(4) Submit biennially to GSA (as di-
rected in House of Representatives Re-
port 103-356, dated November 10, 1993) a
report that covers—

(i) Agency programs offered under
Public law 103-172;

(ii) Description of each program;

(iii) Extent of employee participation
in, and costs to the Government associ-
ated with, each program;
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(iv) Assessment of environmental or
other benefits realized from these pro-
grams; and

(v) Other matters that may be appro-
priate under Public Law 103-172.

(c) In accordance with the Transpor-
tation Equity Act for the 21st Century,
agencies may (in lieu of or in combina-
tion with other commuter benefits)
provide fringe benefits to qualified
commuters, at no cost, by giving them
a monthly pretax payroll deduction to
support and encourage the use of mass
transportation systems.

§§ 102-74.215-102-74.225 [Reserved]

OCCUPANT EMERGENCY PROGRAM

§102-74.230 Who is responsible for es-
tablishing an occupant emergency
program?

The Designated Official (as defined in
§102-71.20 of this chapter) is responsible
for developing, implementing and
maintaining an Occupant Emergency
Plan (as defined in §102-71.20 of this
chapter). The Designated Official’s re-
sponsibilities include establishing,
staffing and training an Occupant
Emergency Organization with agency
employees. Federal agencies, upon ap-
proval from GSA, must assist in the es-
tablishment and maintenance of such
plans and organizations.

§102-74.235 Are occupant agencies re-
quired to cooperate with the Des-
ignated Official in the implementa-
tion of the emergency plans and the
staffing of the emergency organiza-
tion?

Yes, all occupant agencies of a facil-
ity must fully cooperate with the Des-
ignated Official in the implementation
of the emergency plans and the staffing
of the emergency organization.

§102-74.240 What are Federal agen-
cies’ occupant emergency respon-
sibilities?

Federal agencies, upon approval from

GSA, must—

(a) Provide emergency program pol-
icy guidance;

(b) Review plans and organizations
annually;

(c) Assist in training of personnel;

(d) Otherwise provide for the proper
administration of Occupant Emergency
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Programs (as defined in §102-71.20 of
this chapter);

(e) Solicit the assistance of the lessor
in the establishment and implementa-
tion of plans in leased space; and

(f) Assist the Occupant Emergency
Organization (as defined in §102-71.20 of
this chapter) by providing technical
personnel qualified in the operation of
utility systems and protective equip-
ment.

§102-74.245 Who makes the decision to
activate the Occupant Emergency
Organization?

The decision to activate the Occu-
pant Emergency Organization must be
made by the Designated Official, or by
the designated alternate official. After
normal duty hours, the senior Federal
official present must represent the Des-
ignated Official or his/her alternates
and must initiate action to cope with
emergencies in accordance with the
plans.

§102-74.250 What information must
the Designated Official use to make
a decision to activate the Occupant
Emergency Organization?

The Designated Official must make a
decision to activate the Occupant
Emergency Organization based upon
the best available information, includ-
ing—

(a) An understanding of local ten-
sions;

(b) The sensitivity of target agen-
cy(ies);

(c) Previous experience with similar
situations;

(d) Advice from the Federal agency
buildings manager;

(e) Advice from the appropriate Fed-
eral law enforcement official; and

(f) Advice from Federal, State, and
local law enforcement agencies.

§102-74.255 How must occupant evac-
uation or relocation be accom-
plished when there is immediate
danger to persons or property, such
as fire, explosion or the discovery
of an explosive device (not includ-
ing a bomb threat)?

The Designated Official must initiate
action to evacuate or relocate occu-
pants in accordance with the plan by
sounding the fire alarm system or by
other appropriate means when there is

§102-74.275

immediate danger to persons or prop-
erty, such as fire, explosion or the dis-
covery of an explosive device (not in-
cluding a bomb threat).

§102-74.260 What action must the Des-
ignated Official initiate when there
is advance notice of an emergency?

The Designated Official must initiate
appropriate action according to the
plan when there is advance notice of an
emergency.

PARKING FACILITIES

§102-74.265 Who must provide for the
regulation and policing of parking
facilities?

Federal agencies, upon approval from
GSA, must provide for any necessary
regulation and policing of parking fa-
cilities, which may include—

(a) The issuance of traffic rules and
regulations;

(b) The installation of signs and
markings for traffic control (Signs and
markings must conform with the Man-
ual on Uniform Traffic Control Devices
published by the Department of Trans-
portation);

(c) The issuance of citations for park-
ing violations; and

(d) The immobilization or removal of
illegally parked vehicles.

§102-74.270 Are vehicles required to
display parking permits in parking
facilities?

When the use of parking space is con-
trolled as in §102-74.265, all privately
owned vehicles other than those au-
thorized to use designated visitor or
service areas must display a parking
permit. This requirement may be
waived in parking facilities where the
number of available spaces regularly
exceeds the demand for such spaces.

§102-74.275 May Federal agencies au-
thorize lessors or parking manage-
ment contractors to manage, regu-
late and police parking facilities?

Yes, Federal agencies, upon approval
from GSA, may authorize lessors or
parking management contractors to
manage, regulate and police parking
facilities.
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§102-74.280 Are privately owned vehi-
cles converted for propane
carburetion permitted in under-
ground parking facilities?

Federal agencies must not permit
privately owned vehicles converted for
propane carburetion to enter under-
ground parking facilities unless the
owner provides to the occupant agency
and the Federal agency buildings man-
ager the installer’s certification that
the installation methods and equip-
ment comply with National Fire Pro-
tection Association (NFPA) Standard
No. 58.

§102-74.285 How must Federal agen-
cies assign priority to parking
spaces in controlled areas?

Federal agencies must reserve offi-
cial parking spaces, in the following
order of priority, for—

(a) Official postal vehicles at build-
ings containing the U.S. Postal Serv-
ice’s mailing operations;

(b) Federally owned vehicles used to
apprehend criminals, fight fires and
handle other emergencies;

(c) Private vehicles owned by Mem-
bers of Congress (but not their staffs);

(d) Private vehicles owned by Federal
judges (appointed under Article III of
the Constitution), which may be
parked in those spaces assigned for the
use of the Court, with priority for them
set by the Administrative Office of the
U.S. Courts;

(e) Other Federally owned and leased
vehicles, including those in motor
pools or assigned for general use;

(f) Service vehicles, vehicles used in
child care center operations, and vehi-
cles of patrons and visitors (Federal
agencies must allocate parking for dis-
abled visitors whenever an agency’s
mission requires visitor parking); and

(g) Private vehicles owned by em-
ployees, using spaces not needed for of-
ficial business.

However, in major metropolitan
areas, Federal agencies may determine
that allocations by zone would make
parking more efficient or equitable,
taking into account the priority for of-
ficial parking set forth in this section.

41 CFR Ch. 102 (7-1-11 Edition)

§102-74.290 May Federal agencies
allow employees to use parking
spaces not required for official
needs?

Yes, Federal agencies may allow em-
ployees to use parking spaces not re-
quired for official needs.

§102-74.295 Who determines the num-
ber of employee parking spaces for
each facility?

The Federal agency buildings man-
ager must determine the total number
of spaces available for employee park-
ing. Typically, Federal agencies must
make a separate determination for
each parking facility. However, in
major metropolitan areas, Federal
agencies may determine that alloca-
tions by =zone would make parking
more efficient or more equitably avail-
able.

§102-74.300 How must space available
for employee parking be allocated
among occupant agencies?

The Federal agency buildings man-
ager must allocate space available for
employee parking among occupant
agencies on an equitable basis, such as
by allocating such parking in propor-
tion to each agency’s share of building
space, office space or total employee
population, as appropriate. In certain
cases, Federal agencies may allow a
third party, such as a board composed
of representatives of agencies sharing
space, to determine proper parking al-
locations among the occupant agen-
cies.

§102-74.305 How must Federal agen-
cies assign available parking spaces
to their employees?

Federal agencies must assign avail-
able parking spaces to their employees
using the following order of priority:

(a) Severely disabled employees (see
definition in §102-71.20 of this chapter).

(b) Executive personnel and persons
who work unusual hours.

(c) Vanpool/carpool vehicles.

(d) Privately owned vehicles of occu-
pant agency employees that are regu-
larly used for Government business at
least 12 days per month and that qual-
ify for reimbursement of mileage and
travel expenses under Government
travel regulations.
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(e) Other privately owned vehicles of
employees, on a space-available basis.
(In locations where parking allocations
are made on a zonal basis, GSA and af-
fected agencies may cooperate to issue
additional rules, as appropriate.)

§102-74.310 What measures must Fed-
eral agencies take to improve the
utilization of parking facilities?

Federal agencies must take all fea-
sible measures to improve the utiliza-
tion of parking facilities, including—

(a) The conducting of surveys and
studies;

(b) The periodic review of parking
space allocations;

(c) The dissemination of parking in-
formation to occupant agencies;

(d) The implementation of parking
incentives that promote ridesharing;

(e) The use of stack parking prac-
tices, where appropriate; and

(f) The employment of parking man-
agement contractors and conces-
sionaires, where appropriate.

SMOKING

§102-74.315 What is the smoking pol-
icy for interior space in Federal fa-
cilities?

Pursuant to Executive Order 13058,
“Protecting Federal Employees and
the Public From Exposure to Tobacco
Smoke in the Federal Workplace’ (3
CFR, 1997 Comp., p. 216), it is the policy
of the executive branch to establish a
smoke-free environment for Federal
employees and members of the public
visiting or using Federal facilities. The
smoking of tobacco products is prohib-
ited in all interior space owned, rented
or leased by the executive branch of
the Federal Government.

[73 FR 77518, Dec. 19, 2008]

§102-74.320 Are there any exceptions
to the smoking policy for interior
space in Federal facilities?

Yes, the smoking policy does not
apply in—

(a) Any residential accommodation
for persons voluntarily or involun-
tarily residing, on a temporary or long-
term basis, in a building owned, leased
or rented by the Federal Government;

(b) Portions of Federally owned
buildings leased, rented or otherwise

§102-74.330

provided in their entirety to non-Fed-
eral parties;

(c) Places of employment in the pri-
vate sector or in other non-Federal
Governmental units that serve as the
permanent or intermittent duty sta-
tion of one or more Federal employees;
and

(d) Instances where an agency head
establishes limited and narrow excep-
tions that are necessary to accomplish
agency missions. Such exceptions must
be in writing, approved by the agency
head and, to the fullest extent possible,
provide protection of nonsmokers from
exposure to environmental tobacco
smoke. Authority to establish such ex-
ceptions may not be delegated.

[73 FR 77518, Dec. 19, 2008]

§102-74.325 Are designated smoking
areas authorized in interior space?

No, unless specifically established by
an agency head as provided by §102-
74.320(d). A previous exception for des-
ignated smoking areas is being elimi-
nated. All designated interior smoking
areas will be closed effective June 19,
2009. This six-month phase-in period is
designed to establish a fixed but rea-
sonable time for implementing this
policy change. This phase-in period
will provide agencies with time to com-
ply with their obligations under the
Federal Service Labor-Management
Relations Act, as amended, 5 U.S.C. Ch.
71, Labor-Management Relations, in
those circumstances where there is an
exclusive union representative for the
employees.

[73 FR 77518, Dec. 19, 2008]

§102-74.330 What smoking restrictions
apply to outside areas under Execu-
tive branch control?

Effective June 19, 2009, smoking is
prohibited in courtyards and within
twenty-five (25) feet of doorways and
air intake ducts on outdoor space
under the jurisdiction, custody or con-
trol of GSA. This six-month phase-in
period is designed to establish a fixed
but reasonable time for implementing
this policy change. This phase-in pe-
riod will provide agencies with time to
comply with their obligations under
the Federal Service Labor-Manage-
ment Relations Act, as amended, 5

209



§102-74.335

U.S.C. Ch. 71, Labor-Management Rela-
tions, in those circumstances where
there is an exclusive union representa-
tive for the employees.

[73 FR 77518, Dec. 19, 2008]

§102-74.335 Who is responsible for fur-
nishing and installing signs con-
cerning smoking restrictions in the
building, and in and around build-
ing entrance doorways and air in-
take ducts?

Federal agency building managers
are responsible for furnishing and in-
stalling suitable, uniform signs in the
building, and in and around building
entrance doorways and air intake
ducts, reading ‘‘No Smoking,” ‘“No
Smoking Except in Designated Areas,”
“No Smoking Within 25 Feet of Door-
way,” or ‘““No Smoking Within 25 Feet
of Air Duct,” as applicable.

[73 FR 77518, Dec. 19, 2008]

§102-74.340 Who is responsible for
monitoring and controlling areas
designated for smoking by an agen-
cy head and for identifying those
areas with proper signage?

Agency heads are responsible for
monitoring and controlling areas des-
ignated by them under §102-74.320(d)
for smoking and identifying these
areas with proper signage. Suitable,
uniform signs reading ‘‘Designated
Smoking Area’ must be furnished and
installed by the occupant agency.

[73 FR 77518, Dec. 19, 2008]

§102-74.345 Does the smoking policy
in this part apply to the judicial
branch?

This smoking policy applies to the
judicial branch when it occupies space
in buildings controlled by the execu-
tive branch. Furthermore, the Federal
Chief Judge in a local jurisdiction may
be deemed to be comparable to an
agency head and may establish excep-
tions for Federal jurors and others as
provided in §102-74.320(d).

[73 FR 77518, Dec. 19, 2008]
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§102-74.350 Are agencies required to
meet their obligations under the
Federal Service Labor-Management
Relations Act where there is an ex-
clusive representative for the em-
ployees prior to implementing this
smoking policy?

Yes. Where there is an exclusive rep-
resentative for the employees, Federal
agencies must meet their obligations
under the Federal Service Labor-Man-
agement Relations Act, 5 U.S.C. Ch. 71,
Labor-Management Relations, prior to
implementing this section. In all other
cases, agencies may consult directly
with employees.

[73 FR 77518, Dec. 19, 2008]

§102-74.351 If a state or local govern-
ment has a smoke-free ordinance
that is more strict than the smoking
policy for Federal facilities, does
the state or local law or Federal
policy control?

The answer depends on whether the
facility is Federally owned or privately
owned. If the facility is Federally
owned, then Federal preemption prin-
ciples apply and the Federal policy
controls. If the facility is privately
owned, then Federal tenants are sub-
ject to the provisions of the state or
local ordinance, even in the Federally
leased space, if the state or local re-
strictions are more stringent than the
Federal policy.

[73 FR 77518, Dec. 19, 2008]
ACCIDENT AND FIRE PREVENTION

§102-74.355 With what accident and
fire prevention standards must Fed-
eral facilities comply?

To the maximum extent feasible,
Federal agencies must manage facili-
ties in accordance with the accident
and fire prevention requirements iden-
tified in §102-80.80 of this chapter.

§102-74.360 What are the specific acci-
dent and fire prevention respon-
sibilities of occupant agencies?

Each occupant agency must—

(a) Participate in at least one fire
drill per year;

(b) Maintain a neat and orderly facil-
ity to minimize the risk of accidental
injuries and fires;
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(c) Keep all exits, accesses to exits
and accesses to emergency equipment
clear at all times;

(d) Not bring hazardous, explosive or
combustible materials into buildings
unless authorized by appropriate agen-
cy officials and by GSA and unless pro-
tective arrangements determined nec-
essary by GSA have been provided;

(e) Use only draperies, curtains or
other hanging materials that are made
of non-combustible or flame-resistant
fabric;

(f) Use only freestanding partitions
and space dividers that are limited
combustible, and fabric coverings that
are flame resistant;

(g) Cooperate with GSA to develop
and maintain fire prevention programs
that provide the maximum safety for
the occupants;

(h) Train employees to use protective
equipment and educate employees to
take appropriate fire safety pre-
cautions in their work;

(i) Keep facilities in the safest condi-
tion practicable, and conduct periodic
inspections in accordance with Execu-
tive Order 12196 and 29 CFR part 1960;

(j) Immediately report accidents in-
volving personal injury or property
damage, which result from building
system or maintenance deficiencies, to
the Federal agency building manager;
and

(k) Appoint a safety, health and fire
protection liaison to represent the oc-
cupant agency with GSA.

Subpart C—Conduct on Federal
Property

APPLICABILITY

§102-74.365 To whom does this sub-
part apply?

The rules in this subpart apply to all
property under the authority of GSA
and to all persons entering in or on
such property. Each occupant agency
shall be responsible for the observance
of these rules and regulations. Federal
agencies must post the notice in the
Appendix to this part at each public
entrance to each Federal facility.

§102-74.375

INSPECTION

§102-74.370 What items are subject to
inspection by Federal agencies?

Federal agencies may, at their dis-
cretion, inspect packages, briefcases
and other containers in the immediate
possession of visitors, employees or
other persons arriving on, working at,
visiting, or departing from Federal
property. Federal agencies may con-
duct a full search of a person and the
vehicle the person is driving or occu-
pying upon his or her arrest.

ADMISSION TO PROPERTY

§102-74.375 What is the policy on ad-
mitting persons to Government
property?

Federal agencies must—

(a) Except as otherwise permitted,
close property to the public during
other than normal working hours. In
those instances where a Federal agency
has approved the after-normal-work-
ing-hours use of buildings or portions
thereof for activities authorized by
subpart D of this part, Federal agencies
must not close the property (or af-
fected portions thereof) to the public;

(b) Close property to the public dur-
ing working hours only when situa-
tions require this action to provide for
the orderly conduct of Government
business. The designated official under
the Occupant Emergency Program may
make such decision only after con-
sultation with the buildings manager
and the highest ranking representative
of the law enforcement organization re-
sponsible for protection of the property
or the area. The designated official is
defined in §102-71.20 of this chapter as
the highest ranking official of the pri-
mary occupant agency, or the alter-
nate highest ranking official or des-
ignee selected by mutual agreement by
other occupant agency officials; and

(c) When property or a portion there-
of is closed to the public, restrict ad-
mission to the property, or the affected
portion, to authorized persons who
must register upon entry to the prop-
erty and must, when requested, display
Government or other identifying cre-
dentials to Federal police officers or
other authorized individuals when en-
tering, leaving or while on the prop-
erty. Failure to comply with any of the
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applicable provisions is a violation of
these regulations.

PRESERVATION OF PROPERTY

§102-74.380 What is the policy con-
cerning the preservation of prop-
erty?

All persons entering in or on Federal
property are prohibited from—

(a) Improperly disposing of rubbish
on property;

(b) Willfully destroying or damaging
property;

(c) Stealing property;

(d) Creating any hazard on property
to persons or things; or

(e) Throwing articles of any Kkind
from or at a building or climbing upon
statues, fountains or any part of the
building.

CONFORMITY WITH SIGNS AND
DIRECTIONS

§102-74.385 What is the policy con-
cerning conformity with official
signs and directions?

Persons in and on property must at
all times comply with official signs of
a prohibitory, regulatory or directory
nature and with the lawful direction of
Federal police officers and other au-
thorized individuals.

DISTURBANCES

§102-74.390 What is the policy con-
cerning disturbances?

All persons entering in or on Federal
property are prohibited from loitering,
exhibiting disorderly conduct or exhib-
iting other conduct on property that—

(a) Creates loud or unusual noise or a
nuisance;

(b) Unreasonably obstructs the usual
use of entrances, foyers, lobbies, cor-
ridors, offices, elevators, stairways, or
parking lots;

(c) Otherwise impedes or disrupts the
performance of official duties by Gov-
ernment employees; or

(d) Prevents the general public from
obtaining the administrative services
provided on the property in a timely
manner.

41 CFR Ch. 102 (7-1-11 Edition)
G-AMBLING

§102-74.395 What is the policy con-
cerning gambling?

(a) Except for the vending or ex-
change of chances by licensed blind op-
erators of vending facilities for any
lottery set forth in a State law and au-
thorized by section 2(a)(5) of the Ran-
dolph-Sheppard Act (20 U.S.C. 107 et
seq.), all persons entering in or on Fed-
eral property are prohibited from—

(1) Participating in games for money
or other personal property;

(2) Operating gambling devices;

(3) Conducting a lottery or pool; or

(4) Selling or purchasing numbers
tickets.

(b) This provision is not intended to
prohibit prize drawings for personal
property at otherwise permitted func-
tions on Federal property, provided
that the game or drawing does not con-
stitute gambling per se. Gambling per
se means a game of chance where the
participant risks something of value
for the chance to gain or win a prize.

NARCOTICS AND OTHER DRUGS

§102-74.400 What is the policy con-
cerning the possession and use of
narcotics and other drugs?

Except in cases where the drug is
being used as prescribed for a patient
by a licensed physician, all persons en-
tering in or on Federal property are
prohibited from—

(a) Being under the influence, using
or possessing any narcotic drugs,
hallucinogens, marijuana, barbitu-
rates, or amphetamines; or

(b) Operating a motor vehicle on the
property while under the influence of
alcoholic beverages, narcotic drugs,
hallucinogens, marijuana, barbitu-
rates, or amphetamines.

ALCOHOLIC BEVERAGES

§102-74.405 What is the policy con-
cerning the use of alcoholic bev-
erages?

Except where the head of the respon-
sible agency or his or her designee has
granted an exemption in writing for
the appropriate official use of alcoholic
beverages, all persons entering in or on
Federal property are prohibited from
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being under the influence or using alco-
holic beverages. The head of the re-
sponsible agency or his or her designee
must provide a copy of all exemptions
granted to the buildings manager and
the highest ranking representative of
the law enforcement organization, or
other authorized officials, responsible
for the security of the property.

SOLICITING, VENDING AND DEBT
COLLECTION

§102-74.410 What is the policy con-
cerning soliciting, vending and debt
collection?

All persons entering in or on Federal
property are prohibited from soliciting
alms (including money and non-mone-
tary items) or commercial or political
donations, vending merchandise of all
kinds, displaying or distributing com-
mercial advertising, or collecting pri-
vate debts, except for—

(a) National or local drives for funds
for welfare, health or other purposes as
authorized by 5 CFR part 950, entitled
“Solicitation Of Federal Civilian And
Uniformed Service Personnel For Con-
tributions To Private Voluntary Orga-
nizations,” and sponsored or approved
by the occupant agencies;

(b) Concessions or personal notices
posted by employees on authorized bul-
letin boards;

(c) Solicitation of labor organization
membership or dues authorized by oc-
cupant agencies under the Civil Service
Reform Act of 1978 (Pub. L. 95-454);

(d) Lessee, or its agents and employ-
ees, with respect to space leased for
commercial, cultural, educational, or
recreational use under 40 U.S.C. 581(h).
Public areas of GSA-controlled prop-
erty may be used for other activities in
accordance with subpart D of this part;

(e) Collection of non-monetary items
that are sponsored or approved by the
occupant agencies; and

(f) Commercial activities sponsored
by recognized Federal employee asso-
ciations and on-site child care centers.

POSTING AND DISTRIBUTING MATERIALS

§102-74.415 What is the policy for
posting and distributing materials?

All persons entering in or on Federal
property are prohibited from—

§102-74.425

(a) Distributing free samples of to-
bacco products in or around Federal
buildings, as mandated by Section 636
of Public Law 104-52;

(b) Posting or affixing materials,
such as pamphlets, handbills, or flyers,
on bulletin boards or elsewhere on
GSA-controlled property, except as au-
thorized in §102-74.410, or when these
displays are conducted as part of au-
thorized Government activities; and

(c) Distributing materials, such as
pamphlets, handbills or flyers, unless
conducted as part of authorized Gov-
ernment activities. This prohibition
does not apply to public areas of the
property as defined in §102-71.20 of this
chapter. However, any person or orga-
nization proposing to distribute mate-
rials in a public area under this section
must first obtain a permit from the
building manager as specified in sub-
part D of this part. Any such person or
organization must distribute materials
only in accordance with the provisions
of subpart D of this part. Failure to
comply with those provisions is a vio-
lation of these regulations.

PHOTOGRAPHS FOR NEWS, ADVERTISING
OR COMMERCIAL PURPOSES

§102-74.420 What is the policy con-
cerning photographs for news, ad-
vertising or commercial purposes?

Except where security regulations,
rules, orders, or directives apply or a
Federal court order or rule prohibits it,
persons entering in or on Federal prop-
erty may take photographs of—

(a) Space occupied by a tenant agen-
cy for non-commercial purposes only
with the permission of the occupying
agency concerned;

(b) Space occupied by a tenant agen-
cy for commercial purposes only with
written permission of an authorized of-
ficial of the occupying agency con-
cerned; and

(c) Building entrances, lobbies, foy-
ers, corridors, or auditoriums for news
purposes.

DoGS AND OTHER ANIMALS

§102-74.425 What is the policy con-
cerning dogs and other animals on
Federal property?

No person may bring dogs or other
animals on Federal property for other
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than official purposes. However, a dis-
abled person may bring a seeing-eye
dog, a guide dog, or other animal as-
sisting or being trained to assist that
individual.

BREASTFEEDING

§102-74.426 May a woman breastfeed
her child in a Federal building or
on Federal property?

Yes. Public Law 108-199, Section 629,
Division F, Title VI (January 23, 2004),
provides that a woman may breastfeed
her child at any location in a Federal
building or on Federal property, if the
woman and her child are otherwise au-
thorized to be present at the location.

VEHICULAR AND PEDESTRIAN TRAFFIC

§102-74.430 What is the policy con-
cerning vehicular and pedestrian
traffic on Federal property?

All vehicle drivers entering or while
on Federal property—

(a) Must drive in a careful and safe
manner at all times;

(b) Must comply with the signals and
directions of Federal police officers or
other authorized individuals;

(c) Must comply with all posted traf-
fic signs;

(d) Must comply with any additional
posted traffic directives approved by
the GSA Regional Administrator,
which will have the same force and ef-
fect as these regulations;

(e) Are prohibited from blocking en-
trances, driveways, walks, loading
platforms, or fire hydrants; and

(f) Are prohibited from parking on
Federal property without a permit.
Parking without authority, parking in
unauthorized locations or in locations
reserved for other persons, or parking
contrary to the direction of posted
signs is prohibited. Vehicles parked in
violation, where warning signs are
posted, are subject to removal at the
owner’s risk and expense. Federal agen-
cies may take as proof that a motor ve-
hicle was parked in violation of these
regulations or directives as prima facie
evidence that the registered owner was
responsible for the violation.
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EXPLOSIVES

§102-74.435 What is the policy con-
cerning explosives on Federal prop-
erty?

No person entering or while on Fed-
eral property may carry or possess ex-
plosives, or items intended to be used
to fabricate an explosive or incendiary
device, either openly or concealed, ex-
cept for official purposes.

WEAPONS

§102-74.440 What is the policy con-
cerning weapons on Federal prop-
erty?

Federal law prohibits the possession
of firearms or other dangerous weapons
in Federal facilities and Federal court
facilities by all persons not specifically
authorized by 18 U.S.C. 930. Violators
will be subject to fine and/or imprison-
ment for periods up to five (5) years.

NONDISCRIMINATION

§102-74.445 What is the policy con-
cerning discrimination on Federal
property?

Federal agencies must not discrimi-
nate by segregation or otherwise
against any person or persons because
of race, creed, religion, age, sex, color,
disability, or national origin in fur-
nishing or by refusing to furnish to
such person or persons the use of any
facility of a public nature, including
all services, privileges, accommoda-
tions, and activities provided on the
property.

PENALTIES

§102-74.450 What are the penalties for
violating any rule or regulation in
this subpart?

A person found guilty of violating
any rule or regulation in this subpart
while on any property under the charge
and control of GSA shall be fined under
title 18 of the United States Code, im-
prisoned for not more than 30 days, or
both.
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IMPACT ON OTHER LAWS OR
REGULATIONS

§102-74.455 What impact do the rules
and regulations in this subpart
have on other laws or regulations?

No rule or regulation in this subpart
may be construed to nullify any other
Federal laws or regulations or any
State and local laws and regulations
applicable to any area in which the
property is situated (40 U.S.C. 121 (c)).

Subpart D—Occasional Use of
Public Buildings

§102-74.460 What is the scope of this
subpart?

This subpart establishes rules and
regulations for the occasional use of
public areas of public buildings for cul-
tural, educational and recreational ac-
tivities as provided by 40 U.S.C.
581(h)(2).

APPLICATION FOR PERMIT

§102-74.465 Is a person or organiza-
tion that wishes to use a public
area required to apply for a permit
from a Federal agency?

Yes, any person or organization wish-
ing to use a public area must file an ap-
plication for a permit from the Federal
agency buildings manager.

§102-74.470 What information must
persons or organizations submit so
that Federal agencies may consider
their application for a permit?

Applicants must submit the fol-
lowing information:

(a) Their full names, mailing address-
es, and telephone numbers.

(b) The organization sponsoring the
proposed activity.

(c) The individual(s) responsible for
supervising the activity.

(d) Documentation showing that the
applicant has authority to represent
the sponsoring organization.

(e) A description of the proposed ac-
tivity, including the dates and times
during which it is to be conducted and
the number of persons to be involved.

§ 102-74.495

§102-74.475 If an applicant proposes
to use a public area to solicit funds,
is the applicant required to make a
certification?

Yes, if an applicant proposes to use a
public area to solicit funds, the appli-
cant must certify, in writing, that—

(a) The applicant is a representative
of and will be soliciting funds for the
sole benefit of a religion or religious
group; or

(b) The applicant’s organization has
received an official ruling of tax-ex-
empt status from the Internal Revenue
Service under 26 U.S.C. 501; or, alter-
natively, that an application for such a
ruling is still pending.

PERMITS

§102-74.480 How many days does a
Federal agency have to issue a per-
mit following receipt of a completed
application?

Federal agencies must issue permits
within 10 working days following the
receipt of the completed applications,
unless the permit is disapproved in ac-
cordance with §102-74.500.

§102-74.485 Is there any limitation on
the length of time of a permit?

Yes, a permit may not be issued for a
period of time in excess of 30 calendar
days, unless specifically approved by
the Regional Officer (as defined in
§102-71.20 of this chapter). After the ex-
piration of a permit, Federal agencies
may issue a new permit upon submis-
sion of a new application. In such a
case, applicants may incorporate by
reference all required information filed
with the prior application.

§102-74.490 What if more than one
permit is requested for the same
area and time?

Federal agencies will issue permits
on a first-come, first-served, basis
when more than one permit is re-
quested for the same area and times.

§102-74.495 If a permit involves dem-
onstrations or activities that may
lead to civil disturbances, what ac-
tion must a Federal agency take be-
fore approving such a permit appli-
cation?

Before approving a permit applica-
tion, Federal agencies must coordinate
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with their law enforcement organiza-
tion if a permit involves demonstra-
tions or activities that may lead to
civil disturbances.

DISAPPROVAL OF APPLICATIONS OR
CANCELLATION OF PERMITS

§102-74.500 Can Federal agencies dis-
approve permit applications or can-
cel issued permits?

Yes, Federal agencies may disapprove
any permit application or cancel an
issued permit if—

(a) The applicant has failed to submit
all information required under §§102—
74.470 and 102-74.475, or has falsified
such information;

(b) The proposed use is a commercial
activity as defined in §102-71.20 of this
chapter;

(c) The proposed use interferes with
access to the public area, disrupts offi-
cial Government business, interferes
with approved uses of the property by
tenants or by the public, or damages
any property;

(d) The proposed use is intended to
influence or impede any pending judi-
cial proceeding;

(e) The proposed use is obscene with-
in the meaning of obscenity as defined
in 18 U.S.C. 1461-65; or

(f) The proposed use violates the pro-
hibition against political solicitations
in 18 U.S.C. 607.

§102-74.505 What action must Federal
agencies take after disapproving an
application or canceling an issued
permit?

Upon disapproving an application or
canceling a permit, Federal agencies
must promptly—

(a) Notify the applicant or permittee
of the reasons for the action; and

(b) Inform the applicant or permittee
of his/her appeal rights under §102-
74.510.

APPEALS

§102-74.510 How may the disapproval
of a permit application or cancella-
tion of an issued permit be ap-
pealed?

A person or organization may appeal
the disapproval of an application or
cancellation of an issued permit by no-
tifying the Regional Officer (as defined

41 CFR Ch. 102 (7-1-11 Edition)

in §102-71.20 of this chapter), in writ-
ing, of the intent to appeal within 5
calendar days of the notification of dis-
approval or cancellation.

§102-74.515 Will the affected person or
organization and the Federal agen-
cy buildings manager have an op-
portunity to state their positions on
the issues?

Yes, during the appeal process, the
affected person or organization and the
Federal agency buildings manager will
have an opportunity to state their po-
sitions on the issues, both verbally and
in writing.

§102-74.520 How much time does the
Regional Officer have to affirm or
reverse the Federal agency build-
ings manager’s decision after re-
ceiving the notification of appeal
from the affected person or organi-
zation?

The Regional Officer must affirm or
reverse the Federal agency buildings
manager’s decision, based on the infor-
mation submitted, within 10 calendar
days of the date on which the Regional
Officer received notification of the ap-
peal. If the decision is not rendered
within 10 days, the application will be
considered to be approved or the per-
mit validly issued. The Regional Offi-
cer will promptly notify the applicant
or permittee and the buildings man-
ager of the decision and the reasons
therefor.

SCHEDULE OF USE

§102-74.525 May Federal agencies re-
serve time periods for the use of
public areas for official Govern-
ment business or for maintenance,
repair and construction?

Yes, Federal agencies may reserve
certain time periods for use of public
areas—

(a) For official Government business;
or

(b) For maintenance, repair, and con-
struction.

HOURS OF USE
§102-74.530 When may public areas be
used?

Permittees may use public areas dur-
ing or after regular working hours of
Federal agencies, provided that such
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uses will not interfere with Govern-
ment business. When public areas are
used by permittees after normal work-
ing hours, Federal agencies must lock,
barricade or identify by signs, as ap-
propriate, all adjacent areas not ap-
proved for such use to restrict permit-
tees’ activities to approved areas.

SERVICES AND COSTS

§102-74.535 What items may Federal
agencies provide to permittees free
of charge?

Federal agencies may provide to per-
mittees at no cost—

(a) Space; and

(b) Services normally provided at the
building in question during normal
hours of building operation, such as se-
curity, cleaning, heating, ventilation,
and air-conditioning. The Regional Of-
ficer must approve an applicant’s re-
quest to provide its own services, such
as security and cleaning, prior to per-
mit approval.

§102-74.540 What are the items for
which permittees must reimburse
Federal agencies?

Permittees must reimburse Federal
agencies for services over and above
those normally provided during normal
business hours. Federal agencies may
provide the services free of charge if
the cost is insignificant and if it is in
the public interest.

§102-74.545 May permittees make al-
terations to the public areas?

Permittees must not make alter-
ations to public areas, except with the
prior written approval of the Federal
agency buildings manager. Federal
agencies must not approve such alter-
ations unless the Federal agency deter-
mines that the proposed alterations to
a building should be made to encourage
and aid in the proposed use. Permittees
making alterations must ensure the
safety of users and prevent damage to
property.

§102-74.550 What items are permittees
responsible for furnishing?

Permittees are responsible for fur-
nishing items such as tickets, audio-
visual equipment, and other items that
are necessary for the proposed use.

§ 102-74.565

CONDUCT

§102-74.555 What rules of conduct
must all permittees observe while
on Federal property?

Permittees are subject to all rules
and regulations governing conduct on
Federal property as set forth in sub-
part C of this part. In addition, a per-
mittee must—

(a) Not misrepresent his or her iden-
tity to the public;

(b) Not conduct any activities in a
misleading or fraudulent manner;

(c) Not discriminate on the basis of
race, creed, religion, age, color, dis-
ability, sex, or national origin in con-
ducting activities;

(d) Not distribute any item, nor post
or otherwise affix any item, for which
prior written approval under §102-74.415
has not been obtained;

(e) Not leave leaflets or other mate-
rials unattended on the property;

(f) Not engage in activities that
would interfere with the preferences af-
forded blind licensees under the Ran-
dolph-Sheppard Act (20 U.S.C. 107); and

(g) Display identification badges
while on Federal property, if engaging
in the solicitation of funds as author-
ized by §102-74.475. Each badge must in-
dicate the permittee’s name, address,
telephone number, and organization.

NON-AFFILIATION WITH THE
GOVERNMENT

§102-74.560 May Federal agencies ad-
vise the public of the presence of
any permittees and their non-affili-
ation with the Federal Govern-
ment?

Yes, Federal agencies reserve the
right to advise the public through signs
or announcements of the presence of
any permittees and of their non-affili-
ation with the Federal Government.

Subpart E—Installing, Repairing,
and Replacing Sidewalks

§102-74.565 What is the scope of this
subpart?

In accordance with 40 U.S.C. 589, Fed-
eral agencies must comply with the
real property policies in this subpart
governing the installation, repair and
replacement of sidewalks around build-
ings, installations, properties, or

217



§102-74.570

grounds under the control of Executive
agencies and owned by the TUnited
States.

§102-74.570 Are State and local gov-
ernments required to fund the cost
of installing, repairing, and replac-
ing sidewalks?

No, the Federal Government must
fund the cost of installing, repairing,
and replacing sidewalks. Funds appro-
priated to the agency for installation,
repair, and maintenance, generally,
must be available for expenditure to
accomplish the purposes of this sub-
part.

§102-74.575 How do Federal agencies
arrange for work on sidewalks?

Upon approval from GSA, Federal
agencies may—

(a) Authorize the appropriate State
or local government to install, repair
and replace sidewalks, or arrange for
this work, and reimburse them for this
work; or

(b) Contract or otherwise arrange and
pay directly for installing, repairing
and/or replacing sidewalks.

§102-74.580 Who decides when to re-
place a sidewalk?

Federal agencies, giving due consid-
eration to State and local standards
and specifications for sidewalks, decide
when to install, repair or replace a
sidewalk. However, Federal agencies
may prescribe other standards and
specifications for sidewalks whenever
necessary to achieve architectural har-
mony and maintain facility security.

Subpart F—Telework

§102-74.585 What Federal (facility
telework policy must Executive
agencies follow?

Executive agencies must follow these
telework policies:

(a) In accordance with Section 359 of
Public Law 106-346, each Executive
agency must establish a policy under
which eligible employees of the agency
may participate in telecommuting to
the maximum extent possible without
diminished employee performance.
Public 106-346 became effective on Oc-
tober 23, 2000, and required the Director
of the Office of Personnel Management

41 CFR Ch. 102 (7-1-11 Edition)

(OPM) to ensure the application and
implementation of Section 359 to 25
percent of the Federal workforce by
April 2001, and to an additional 25 per-
cent of such workforce each year there-
after. Thus, the law provides that its
requirements must be applied to 100
percent of the Federal workforce by
April 2004.

(b) In accordance with 40 U.S.C. 587,
when considering whether to acquire
any space, quarters, buildings, or other
facilities for use by employees of any
Executive agency, the head of that
agency shall consider whether the need
for the facilities can be met using al-
ternative workplace arrangements.

§102-74.590 What steps must agencies
take to implement these laws and
policies?

(a) As interpreted by OPM Memo-
randum to agencies (February 9, 2001),
Public Law 106-346 instructs Federal
agencies to—

(1) Review telework barriers, act to
remove them, and increase actual par-
ticipation;

(2) Establish eligibility criteria; and

(3) Subject to any applicable agency
policies or bargaining obligations,
allow employees who meet the criteria
and want to participate the oppor-
tunity if they are satisfactory per-
formers.

(b) 40 U.S.C. 587 requires agencies
considering the acquisition of facilities
for use by Federal employees to con-
sider whether the facility need can be
met using alternative workplace ar-
rangements, such as telecommuting,
hoteling, virtual offices, and other dis-
tributive work arrangements. If the
agency needs assistance in this inves-
tigation and/or subsequent application
of alternative workplace arrange-
ments, GSA will provide guidance, as-
sistance, and oversight, as needed, re-
garding establishment and operation of
alternative workplace arrangements.

(c) Agencies evaluating alternative
workplace arrangements should also
make these evaluations in coordination
with Integrated Workplace policies and
strategies. See §102-79.110.
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§102-74.595 How can agencies obtain
guidance, assistance, and oversight
regarding alternative workplace ar-
rangements from GSA?

Agencies may request assistance
from the GSA/PBS regional office re-
sponsible for providing space in the ge-
ographic area under consideration.

§102-74.600 Should Federal agencies
utilize telework centers?

Yes. In accordance with Public Law
107-217 (August 21, 2002), each of the fol-
lowing departments and agencies, in
each fiscal year, must make at least
$50,000 available from amounts pro-
vided for salaries and expenses for car-
rying out a flexiplace work telecom-
muting program (i.e., to pay telework
center program user fees):

(a) Department of Agriculture.

(b) Department of Commerce.

(c) Department of Defense.

(d) Department of Education.

(e) Department of Energy.

(f) Department of Health and Human
Services.

(g) Department of Housing and Urban
Development.

(h) Department of the Interior.

(i) Department of Justice.

(j) Department of Labor.

(k) Department of State.

(1) Department of Transportation.

(m) Department of the Treasury.

(n) Department of Veterans Affairs.

(o) Environmental Protection Agen-
cy.

(p) General Services Administration.

(q) Office of Personnel Management.

(r) Small Business Administration.

(s) Social Security Administration.

(t) United States Postal Service.

APPENDIX TO PART 102-74—RULES AND
REGULATIONS GOVERNING CONDUCT
ON FEDERAL PROPERTY

FEDERAL MANAGEMENT REGULATIONS

TITLE 41, CODE OF FEDERAL REGULATIONS,
PART 102-74, SUBPART C

Applicability (41 CFR 102-74.365). The rules
in this subpart apply to all property under
the authority of the U.S. General Services
Administration and to all persons entering
in or on such property. Each occupant agen-
cy shall be responsible for the observance of
these rules and regulations. Federal agencies
must post the notice in the Appendix to part

Pt. 102-74, App.

102-74 at each public entrance to each Fed-
eral facility.

Inspection (41 CFR 102-74.370). Federal agen-
cies may, at their discretion, inspect pack-
ages, briefcases and other containers in the
immediate possession of visitors, employees
or other persons arriving on, working at, vis-
iting, or departing from Federal property.
Federal agencies may conduct a full search
of a person and the vehicle the person is
driving or occupying upon his or her arrest.

Admission to Property (41 CFR 102-74.375).
Federal agencies must—

(a) Except as otherwise permitted, close
property to the public during other than nor-
mal working hours. In those instances where
a Federal agency has approved the after-nor-
mal-working-hours use of buildings or por-
tions thereof for activities authorized by
subpart D of this part, Federal agencies must
not close the property (or affected portions
thereof) to the public;

(b) Close property to the public during
working hours only when situations require
this action to provide for the orderly con-
duct of Government business. The designated
official under the Occupant Emergency Pro-
gram may make such decision only after
consultation with the buildings manager and
the highest ranking representative of the
law enforcement organization responsible for
protection of the property or the area. The
designated official is defined in §102-71.20 of
this chapter as the highest ranking official
of the primary occupant agency, or the alter-
nate highest ranking official or designee se-
lected by mutual agreement by other occu-
pant agency officials; and

(c) When property or a portion thereof is
closed to the public, restrict admission to
the property, or the affected portion, to au-
thorized persons who must register upon
entry to the property and must, when re-
quested, display Government or other identi-
fying credentials to Federal police officers or
other authorized individuals when entering,
leaving or while on the property. Failure to
comply with any of the applicable provisions
is a violation of these regulations.

Preservation of Property (41 CFR 102-74.380).
All persons entering in or on Federal prop-
erty are prohibited from—

(a) Improperly disposing of rubbish on
property;

(b) Willfully destroying or damaging prop-
erty;

(c) Stealing property;

(d) Creating any hazard on property to per-
sons or things; and

(e) Throwing articles of any kind from or
at a building or the climbing upon statues,
fountains or any part of the building.

Conformity with Signs and Directions (41 CFR
102-74.385). Persons in and on property must
at all times comply with official signs of a
prohibitory, regulatory or directory nature
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and with the lawful direction of Federal po-
lice officers and other authorized individ-
uals.

Disturbances (41 CFR 102-74.390). All persons
entering in or on Federal property are pro-
hibited from loitering, exhibiting disorderly
conduct or exhibiting other conduct on prop-
erty that—

(a) Creates loud or unusual noise or a nui-
sance;

(b) Unreasonably obstructs the usual use of
entrances, foyers, lobbies, corridors, offices,
elevators, stairways, or parking lots;

(c) Otherwise impedes or disrupts the per-
formance of official duties by Government
employees; or

(d) Prevents the general public from ob-
taining the administrative services provided
on the property in a timely manner.

Gambling (41 CFR 102-74.395). Except for the
vending or exchange of chances by licensed
blind operators of vending facilities for any
lottery set forth in a State law and author-
ized by section 2(a)(5) of the Randolph-
Sheppard Act (20 U.S.C. 107 et seq.), all per-
sons entering in or on Federal property are
prohibited from—

(a) Participating in games for money or
other personal property;

(b) Operating gambling devices;

(c) Conducting a lottery or pool; or

(d) Selling or purchasing numbers tickets.

Narcotics and Other Drugs (41 CFR 102-
74.400). Except in cases where the drug is
being used as prescribed for a patient by a li-
censed physician, all persons entering in or
on Federal property are prohibited from—

(a) Being under the influence, using or pos-
sessing any narcotic drugs, hallucinogens,
marijuana, barbiturates, or amphetamines;
or

(b) Operating a motor vehicle on the prop-
erty while under the influence of alcoholic
beverages, narcotic drugs, hallucinogens,
marijuana, barbiturates, or amphetamines.

Alcoholic Beverages (41 CFR 102-74.405). Ex-
cept where the head of the responsible agen-
cy or his or her designee has granted an ex-
emption in writing for the appropriate offi-
cial use of alcoholic beverages, all persons
entering in or on Federal property are pro-
hibited from being under the influence or
using alcoholic beverages. The head of the
responsible agency or his or her designee
must provide a copy of all exemptions grant-
ed to the buildings manager and the highest
ranking representative of the law enforce-
ment organization, or other authorized offi-
cials, responsible for the security of the
property.

Soliciting, Vending and Debt Collection (41
CFR 102-74.410). A1l persons entering in or on
Federal property are prohibited from solic-
iting alms (including money and non-mone-
tary items) or commercial or political dona-
tions; vending merchandise of all kinds; dis-
playing or distributing commercial adver-
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tising,
for—

(a) National or local drives for funds for
welfare, health or other purposes as author-
ized by 5 CFR part 950, entitled ‘‘Solicitation
of Federal Civilian And Uniformed Service
Personnel For Contributions To Private Vol-
untary Organizations,’”” and sponsored or ap-
proved by the occupant agencies;

(b) Concessions or personal notices posted
by employees on authorized bulletin boards;

(c) Solicitation of labor organization mem-
bership or dues authorized by occupant agen-
cies under the Civil Service Reform Act of
1978 (Public Law 95-454);

(d) Lessee, or its agents and employees,
with respect to space leased for commercial,
cultural, educational, or recreational use
under the Public Buildings Cooperative Use
Act of 1976 (40 U.S.C. 581(h)). Public areas of
GSA-controlled property may be used for
other activities in accordance with subpart
D of this part;

(e) Collection of non-monetary items that
are sponsored or approved by the occupant
agencies; and

(f) Commercial activities sponsored by rec-
ognized Federal employee associations and
on-site child care centers.

Posting and Distributing Materials (41 CFR
102-74.415). All persons entering in or on Fed-
eral property are prohibited from—

(a) Distributing free samples of tobacco
products in or around Federal buildings,
under Public Law 104-52, Section 636;

(b) Posting or affixing materials, such as
pamphlets, handbills, or flyers, on bulletin
boards or elsewhere on GSA-controlled prop-
erty, except as authorized in §102-74.410, or
when these displays are conducted as part of
authorized Government activities; and

(c) Distributing materials, such as pam-
phlets, handbills, or flyers, unless conducted
as part of authorized Government activities.
This prohibition does not apply to public
areas of the property as defined in §102-71.20
of this chapter. However, any person or orga-
nization proposing to distribute materials in
a public area under this section must first
obtain a permit from the building manager
as specified in subpart D of this part. Any
such person or organization must distribute
materials only in accordance with the provi-
sions of subpart D of this part. Failure to
comply with those provisions is a violation
of these regulations.

Photographs for News, Advertising, or Com-
mercial Purposes (41 CFR 102-74.420). Except
where security regulations, rules, orders, or
directives apply or a Federal court order or
rule prohibits it, persons entering in or on
Federal property may take photographs of—

(a) Space occupied by a tenant agency for
non-commercial purposes only with the per-
mission of the occupying agency concerned;

or collecting private debts, except
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(b) Space occupied by a tenant agency for
commercial purposes only with written per-
mission of an authorized official of the occu-
pying agency concerned; and

(c) Building entrances, lobbies, foyers, cor-
ridors, or auditoriums for news purposes.

Dogs and Other Animals (41 CFR 102-74.425).
No person may bring dogs or other animals
on Federal property for other than official
purposes. However, a disabled person may
bring a seeing-eye dog, a guide dog, or other
animal assisting or being trained to assist
that individual.

Breastfeeding (41 CFR 102-74.426). Public
Law 108-199, Section 629, Division F, Title VI
(January 23, 2004), provides that a woman
may breastfeed her child at any location in
a Federal building or on Federal property, if
the woman and her child are otherwise au-
thorized to be present at the location.

Vehicular and Pedestrian Traffic (41 CFR
102-74.430). All vehicle drivers entering or
while on Federal property—

(a) Must drive in a careful and safe manner
at all times;

(b) Must comply with the signals and direc-
tions of Federal police officers or other au-
thorized individuals;

(c) Must comply with all posted traffic
signs;

(d) Must comply with any additional post-
ed traffic directives approved by the GSA Re-
gional Administrator, which will have the
same force and effect as these regulations;

(e) Are prohibited from blocking entrances,
driveways, walks, loading platforms, or fire
hydrants; and

(f) Are prohibited from parking on Federal
property without a permit. Parking without
authority, parking in unauthorized locations
or in locations reserved for other persons, or
parking contrary to the direction of posted
signs is prohibited. Vehicles parked in viola-
tion, where warning signs are posted, are
subject to removal at the owner’s risk and
expense. Federal agencies may take as proof
that a motor vehicle was parked in violation
of these regulations or directives as prima
facie evidence that the registered owner was
responsible for the violation.

Explosives (41 CFR 102-74.435). No person en-
tering or while on property may carry or
possess explosives, or items intended to be
used to fabricate an explosive or incendiary
device, either openly or concealed, except for
official purposes.

Weapons (41 CFR 102-74.440). Federal law
prohibits the possession of firearms or other
dangerous weapons in Federal facilities and
Federal court facilities by all persons not
specifically authorized by Title 18, United
States Code, Section 930. Violators will be
subject to fine and/or imprisonment for peri-
ods up to five (5) years.

Nondiscrimination (41 CFR 102-74.445). Fed-
eral agencies must not discriminate by seg-
regation or otherwise against any person or
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persons because of race, creed, religion, age,
sex, color, disability, or national origin in
furnishing or by refusing to furnish to such
person or persons the use of any facility of a
public nature, including all services, privi-
leges, accommodations, and activities pro-
vided on the property.

Penalties (41 CFR 102-74.450). A person found
guilty of violating any rule or regulation in
subpart C of this part while on any property
under the charge and control of the U.S.
General Services Administration shall be
fined under title 18 of the United States
Code, imprisoned for not more than 30 days,
or both.

Impact on Other Laws or Regulations (41 CFR
102-74.455). No rule or regulation in this sub-
part may be construed to nullify any other
Federal laws or regulations or any State and
local laws and regulations applicable to any
area in which the property is situated (40
U.S.C. 121 (¢)).

WARNING—WEAPONS PROHIBITED

Federal law prohibits the possession of
firearms or other dangerous weapons in Fed-
eral facilities and Federal court facilities by
all persons not specifically authorized by
Title 18, United States Code, Section 930.
Violators will be subject to fine and/or im-
prisonment for periods up to five (5) years.

PART 102-75—REAL PROPERTY
DISPOSAL

Subpart A—General Provisions

Sec.

102-75.5 What is the scope of this part?

102-75.10 What basic real property disposal
policy governs disposal agencies?

REAL PROPERTY DISPOSAL SERVICES

102-75.15 What real property disposal serv-
ices must disposal agencies provide under
a delegation of authority from GSA?

102-75.20 How can Federal agencies with
independent disposal authority obtain re-
lated disposal services?

Subpart B—Utilization of Excess Real
Property

102-75.26 What are landholding agencies’ re-
sponsibilities concerning the utilization
of excess property?

102-75.30 What are disposal agencies’ re-
sponsibilities concerning the utilization
of excess property?

102-75.35 [Reserved]

STANDARDS

102-75.40 What are the standards that each
Executive agency must use to identify
unneeded Federal real property?
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102-75.45 What does the term ‘‘Not utilized”
mean?

102-75.50 What does the term
lized’” mean?

102-75.55 What does the term ‘‘Not being put
to optimum use’ mean?

“Underuti-

GUIDELINES

102-75.60 What are landholding agencies’ re-
sponsibilities concerning real property
surveys?

102-75.65 Why is it important for Executive
agencies to notify the disposal agency of
its real property needs?

102-75.70 Are their any exceptions to this
notification policy?

102-75.75 What is the most important con-
sideration in evaluating a proposed
transfer of excess real property?

102-75.80 What are an Executive agency’s re-
sponsibilities before requesting a trans-
fer of excess real property?

102-75.85 Can disposal agencies transfer ex-
cess real property to agencies for pro-
grams that appear to be scheduled for
substantial curtailment or termination?

102-75.90 How is excess real property needed
for office, storage, and related purposes
normally transferred to the requesting
agency?

102-75.95 Can Federal agencies that nor-
mally do not require real property (other
than for office, storage, and related pur-
poses) or that may not have statutory
authority to acquire such property, ob-
tain the use of excess real property?

LAND WITHDRAWN OR RESERVED FROM THE
PUBLIC DOMAIN

102-75.100 When an agency holds land with-
drawn or reserved from the public do-
main and determines that it no longer
needs this land, what must it do?

102-75.105 What responsibility does the De-
partment of the Interior have if it deter-
mines that minerals in the land are un-
suitable for disposition under the public
land mining and mineral leasing laws?

TRANSFERS UNDER OTHER LAWS

102-75.110 Can transfers of real property be
made under authority of laws other than
those codified in Title 40 of the United
States Code?

REPORTING OF EXCESS REAL PROPERTY

102-75.115 Must reports of excess real prop-
erty and related personal property be
prepared on specific forms?

102-75.120 Is there any other information
that needs to accompany (or be sub-
mitted with) the Report of Excess Real
Property (Standard Form 118)?
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TITLE REPORT

102-75.125 What information must agencies
include in the title report?

102-75.130 If hazardous substance activity
took place on the property, what specific
information must an agency include on
the title report?

102-75.135 If no hazardous substance activity
took place on the property, what specific
information must an agency include in
the title report?

OTHER NECESSARY INFORMATION

102-75.140 In addition to the title report,
and all necessary environmental infor-
mation and certifications, what informa-
tion must an Executive agency transmit
with the Report of Excess Real Property
(Standard Form 118)?

EXAMINATION FOR ACCEPTABILITY

102-75.145 Is GSA required to review each
report of excess?

102-75.150 What happens when GSA deter-
mines that the report of excess is ade-
quate?

102-75.1565 What happens if GSA determines
that the report of excess is insufficient?

DESIGNATION AS PERSONAL PROPERTY

102-75.160 Should prefabricated movable
structures be designated real or personal
property for disposition purposes?

102-75.165 Should related personal property
be designated real or personal property
for disposition purposes?

102-75.170 What happens to the related per-
sonal property in a structure scheduled
for demolition?

TRANSFERS

102-75.175 What are GSA’s responsibilities
regarding transfer requests?

102-75.180 May landholding agencies trans-
fer excess real property without noti-
fying GSA?

102-75.185 In those instances where land-
holding agencies may transfer excess real
property without notifying GSA, which
policies must they follow?

102-75.190 What amount must the transferee
agency pay for the transfer of excess real
property?

102-75.195 If the transferor agency is a whol-
ly owned Government corporation, what
amount must the transferee agency pay?

102-75.200 What amount must the transferee
agency pay if property is being trans-
ferred for the purpose of upgrading the
transferee agency’s facilities?

102-75.205 Are transfers ever made without
reimbursement by the transferee agency?

102-75.210 What must a transferee agency
include in its request for an exception
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from the 100 percent reimbursement re-
quirement?

102-75.215 Who must endorse requests for ex-
ception to the 100 percent reimbursement
requirement?

102-75.220 Where should an agency send a re-
quest for exception to the 100 percent re-
imbursement requirement?

102-75.225 Who must review and approve a
request for exception from the 100 per-
cent reimbursement requirement?

102-75.230 Who is responsible for property
protection and maintenance costs while
the request for exception is being re-
viewed?

102-75.235 May disposal agencies transfer ex-
cess property to the Senate, the House of
Representatives, and the Architect of the
Capitol?

TEMPORARY UTILIZATION

102-75.240 May excess real property be tem-
porarily assigned/reassigned?

NON-FEDERAL INTERIM USE OF EXCESS
PROPERTY

102-75.245 When can landholding agencies
grant rights for non-Federal interim use
of excess property reported to GSA?

Subpart C—Surplus Real Property Disposal

102-75.250 What general policy must the dis-
posal agency follow concerning the dis-
posal of surplus property?

102-75.265 What are disposal agencies’ spe-
cific responsibilities concerning the dis-
posal of surplus property?

102-75.260 When may the disposal agency
dispose of surplus real property by ex-
change for privately owned property?

102-75.2656 Are conveyance documents re-
quired to identify all agreements and
representations concerning property re-
strictions and conditions?

APPLICABILITY OF ANTITRUST LAWS

102-75.270 Must antitrust laws be considered
when disposing of property?

102-75.275 Who determines whether the pro-
posed disposal would create or maintain
a situation inconsistent with antitrust
laws?

102-75.280 What information concerning a
proposed disposal must a disposal agency
provide to the Attorney General to deter-
mine the applicability of antitrust laws?

102-75.285 Can a disposal agency dispose of
real property to a private interest speci-
fied in §102-75.270 before advice is re-
ceived from the Attorney General?

DISPOSALS UNDER OTHER LAWS

102-75.290 Can disposals of real property be
made under authority of laws other than
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Chapter 5 of Subtitle I of Title 40 of the
United States Code?

CREDIT DISPOSALS

102-75.295 What is the policy on extending
credit in connection with the disposal of
surplus property?

DESIGNATION OF DISPOSAL AGENCIES

102-75.296 When may a landholding agency
other than GSA be the disposal agency
for real and related personal property?

102-75.297 Are there any exceptions to when
landholding agencies may serve as the
disposal agency?

102-75.298 Can agencies request that GSA be
the disposal agency for real property and
real property interests described in §102—
75.296?

102-75.299 What are landholding agencies’
responsibilities if GSA conducts the dis-
posal?

APPRAISAL

102-75.300 Are appraisals required for all
real property disposal transactions?

102-75.305 What type of appraisal value
must be obtained for real property dis-
posal transactions?

102-75.310 Who must agencies use to ap-
praise the real property?

102-75.315 Are appraisers authorized to con-
sider the effect of historic covenants on
the fair market value?

102-75.320 Does appraisal information need
to be kept confidential?

INSPECTION

102-75.326 What responsibility does the land-
holding agency have to provide persons
the opportunity to inspect available sur-
plus property?

SUBMISSION OF OFFERS TO PURCHASE OR
LEASE

102-75.330 What form must all offers to pur-
chase or lease be in?

PROVISIONS RELATING TO ASBESTOS

102-75.335 Where asbestos is identified, what
information must the disposal agency in-
corporate into the offer to purchase and
the conveyance document?

PROVISIONS RELATING TO HAZARDOUS
SUBSTANCE ACTIVITY

102-75.340 Where hazardous substance activ-
ity has been identified on property pro-
posed for disposal, what information
must the disposal agency incorporate
into the offer to purchase and the con-
veyance document?
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102-75.345 What is different about the state-
ments in the offer to purchase and con-
veyance document if the sale is to a po-
tentially responsible party with respect
to the hazardous substance activity?

PUBLIC BENEFIT CONVEYANCES

102-75.350 What are disposal agencies’ re-
sponsibilities concerning public benefit
conveyances?

102-75.3561 May the disposal agency waive
screening for public benefit conveyances?

102-75.355 What clause must be in the offer
to purchase and the conveyance docu-
ments for public benefit conveyances?

102-75.360 What wording must be in the non-
discrimination clause that is required in
the offer to purchase and the conveyance
document?

POWER TRANSMISSION LINES

102-75.3656 Do disposal agencies have to no-
tify State entities and Government agen-
cies that a surplus power transmission
line and right-of-way is available?

102-75.370 May a State, or any political sub-
division thereof, certify to a disposal
agency that it needs a surplus power
transmission line and the right-of-way
acquired for its construction to meet the
requirements of a public or cooperative
power project?

102-75.375 What happens once a State, or po-
litical subdivision, certifies that it needs
a surplus power transmission line and
the right-of-way acquired for its con-
struction to meet the requirements of a
public or cooperative power project?

102-75.380 May power transmission lines and
rights-of-way be disposed of in other
ways?

PROPERTY FOR PUBLIC AIRPORTS

102-75.385 Do disposal agencies have the re-
sponsibility to notify eligible public
agencies that airport property has been
determined to be surplus?

102-75.390 What does the term ‘‘surplus air-
port property’ mean?

102-75.395 May surplus airport property be
conveyed or disposed of to a State, polit-
ical subdivision, municipality, or tax-
supported institution for a public air-
port?

102-75.400 Is industrial property located on
an airport also considered to be ‘‘airport
property’’?

102-75.405 What responsibilities does the
Federal Aviation Administration (FAA)
have after receiving a copy of the notice
(and a copy of the Report of Excess Real
Property (Standard Form 118)) given to
eligible public agencies that there is sur-
plus airport property?

102-75.410 What action must the disposal
agency take after an eligible public agen-
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cy has submitted a plan of use and appli-
cation to acquire property for a public
airport?

102-75.415 What happens after the disposal
agency receives the FAA’s recommenda-
tion for disposal of the property for a
public airport?

102-75.420 What happens if the FAA informs
the disposal agency that it does not rec-
ommend disposal of the property for a
public airport?

102-75.425 Who has sole responsibility for
enforcing compliance with the terms and
conditions of disposal for property dis-
posed of for use as a public airport?

102-75.430 What happens if property con-
veyed for use as a public airport is re-
vested in the United States?

102-75.435 Does the Airport and Airway De-
velopment Act of 1970, as amended (Air-
port Act of 1970) apply to the transfer of
airports to State and local agencies?

PROPERTY FOR USE AS HISTORIC MONUMENTS

102-75.440 Who must disposal agencies no-
tify that surplus property is available for
historic monument use?

102-75.445 Who can convey surplus real and
related personal property for historic
monument use?

102-75.450 What type of property is suitable
or desirable for use as a historic monu-
ment?

102-75.455 May historic monuments be used
for revenue-producing activities?

102-75.460 What information must disposal
agencies furnish eligible public agencies?

102-75.465 What information must eligible
public agencies interested in acquiring
real property for use as a historic monu-
ment submit to the appropriate regional
or field offices of the National Park
Service (NPS) of the Department of the
Interior (DOI)?

102-75.470 What action must NPS take after
an eligible public agency has submitted
an application for conveyance of surplus
property for use as a historic monument?

102-75.475 What happens after the disposal
agency receives the Secretary of the In-
terior’s determination for disposal of the
surplus property for a historic monu-
ment and compatible revenue-producing
activities?

102-75.480 Who has the responsibility for en-
forcing compliance with the terms and
conditions of disposal for surplus prop-
erty conveyed for use as a historic monu-
ment?

102-75.485 What happens if property that
was conveyed for use as a historic monu-
ment is revested in the United States?
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PROPERTY FOR EDUCATIONAL AND PUBLIC
HEALTH PURPOSES

102-75.490 Who must notify eligible public
agencies that surplus real property for
educational and public health purposes is
available?

102-75.495 May the Department of Education
(ED) or the Department of Health and
Human Services (HHS) notify nonprofit
organizations that surplus real property
and related personal property is avail-
able for educational and public health
purposes?

102-75.500 Which Federal agencies may the
head of the disposal agency (or his or her
designee) assign for disposal surplus real
property to be used for educational and
public health purposes?

102-75.505 Is the request for educational or
public health use of a property by an eli-
gible nonprofit institution contingent
upon the disposal agency’s approval?

102-75.5610 When must the Department of
Education and the Department of Health
and Human Services notify the disposal
agency that an eligible applicant is in-
terested in acquiring the property?

102-75.515 What action must the disposal
agency take after an eligible public agen-
cy has submitted a plan of use for prop-
erty for an educational or public health
requirement?

102-75.520 What must the Department of
Education or the Department of Health
and Human Services address in the as-
signment recommendation that is sub-
mitted to the disposal agency?

102-75.525 What responsibilities do land-
holding agencies have concerning prop-
erties to be used for educational and pub-
lic health purposes?

102-75.5630 What happens if the Department
of Education or the Department of
Health and Human Services does not ap-
prove any applications for conveyance of
the property for educational or public
health purposes?

102-75.535 What responsibilities does the De-
partment of Education or the Depart-
ment of Health and Human Services have
after receiving the disposal agency’s as-
signment letter?

102-75.5640 Who is responsible for enforcing
compliance with the terms and condi-
tions of the transfer for educational or
public health purposes?

102-75.545 What happens if property that
was transferred to meet an educational
or public health requirement is revested
in the United States for noncompliance
with the terms of sale, or other cause?

PROPERTY FOR PROVIDING SELF-HELP
HOUSING OR HOUSING ASSISTANCE

102-75.550 What does ‘‘self-help housing or
housing assistance’ mean?
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102-75.565 Which Federal agency receives
the property assigned for self-help hous-
ing or housing assistance for low-income
individuals or families?

102-75.560 Who notifies eligible public agen-
cies that real property to be used for self-
help housing or housing assistance pur-
poses is available?

102-75.565 Is the requirement for self-help
housing or housing assistance use of the
property by an eligible public agency or
nonprofit organization contingent upon
the disposal agency’s approval of an as-
signment recommendation from the De-
partment of Housing and Urban Develop-
ment (HUD)?

102-75.570 What happens if the disposal
agency does not approve the assignment
recommendation?

102-75.575 Who notifies nonprofit organiza-
tions that surplus real property and re-
lated personal property to be used for
self-help housing or housing assistance
purposes is available?

102-75.5680 When must HUD notify the dis-
posal agency that an eligible applicant is
interested in acquiring the property?

102-75.585 What action must the disposal
agency take after an eligible public agen-
cy has submitted a plan of use for prop-
erty for a self-help housing or housing
assistance requirement?

102-75.590 What does the assignment rec-
ommendation contain?

102-75.595 What responsibilities do land-
holding agencies have concerning prop-
erties to be used for self-help housing or
housing assistance use?

102-75.600 What happens if HUD does not ap-
prove any applications for self-help hous-
ing or housing assistance use?

102-75.605 What responsibilities does HUD
have after receiving the disposal agen-
cy’s assignment letter?

102-75.610 Who is responsible for enforcing
compliance with the terms and condi-
tions of the transfer of the property for
self-help housing or housing assistance
use?

102-75.615 Who is responsible for enforcing
compliance with the terms and condi-
tions of property transferred under sec-
tion 414(a) of the 1969 HUD Act?

102-75.620 What happens if property that
was transferred to meet a self-help hous-
ing or housing assistance use require-
ment is found to be in noncompliance
with the terms of sale?

PROPERTY FOR USE AS PUBLIC PARK OR
RECREATION AREAS

102-75.625 Which Federal agency is assigned
surplus real property for public park or
recreation purposes?

102-75.630 Who must disposal agencies no-
tify that real property for public park or
recreation purposes is available?
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102-75.635 What information must the De-
partment of the Interior (DOI) furnish el-
igible public agencies?

102-75.640 When must DOI notify the dis-
posal agency that an eligible applicant is
interested in acquiring the property?

102-75.645 What responsibilities do land-
holding agencies have concerning prop-
erties to be used for public park or recre-
ation purposes?

102-75.650 When must DOI request assign-
ment of the property?

102-75.665 What does the assignment rec-
ommendation contain?

102-75.660 What happens if DOI does not ap-
prove any applications or does not sub-
mit an assignment recommendation?

102-75.6656 What happens after the disposal
agency receives the assignment rec-
ommendation from DOI?

102-75.670 What responsibilities does DOI
have after receiving the disposal agen-
cy’s assignment letter?

102-75.6756 What responsibilities does the
grantee or recipient of the property have
in accomplishing or completing the
transfer?

102-75.680 What information must be in-
cluded in the deed of conveyance of any
surplus property transferred for public
park or recreation purposes?

102-75.685 Who is responsible for enforcing
compliance with the terms and condi-
tions of the transfer of property used for
public park or recreation purposes?

102-75.690 What happens if property that
was transferred for use as a public park
or recreation area is revested in the
United States by reason of noncompli-
ance with the terms or conditions of dis-
posal, or for other cause?

PROPERTY FOR DISPLACED PERSONS

102-75.695 Who can receive surplus real
property for the purpose of providing re-
placement housing for persons who are to
be displaced by Federal or Federally as-
sisted projects?

102-75.700 Which Federal agencies may so-
licit applications from eligible State
agencies interested in acquiring the
property to provide replacement housing
for persons being displaced by Federal or
Federally assisted projects?

102-75.7056 When must the Federal agency
notify the disposal agency that an eligi-
ble State agency is interested in acquir-
ing the property under section 218?

102-75.710 What responsibilities do land-
holding and disposal agencies have con-
cerning properties used for providing re-
placement housing for persons who will
be displaced by Federal or Federally as-
sisted projects?

102-75.715 When can a Federal agency re-
quest transfer of the property to the se-
lected State agency?
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102-75.720 Is there a specific or preferred for-
mat for the transfer request and who
should receive it?

102-75.725 What does the transfer request
contain?

102-75.730 What happens if a Federal agency
does not submit a transfer request to the
disposal agency for property to be used
for replacement housing for persons who
will be displaced by Federal or Federally
assisted projects?

102-75.735 What happens after the disposal
agency receives the transfer request from
the Federal agency?

102-75.740 Does the State agency have any
responsibilities in helping to accomplish
the transfer of the property?

102-75.745 What happens if the property
transfer request is not approved by the
disposal agency?

PROPERTY FOR CORRECTIONAL FACILITY, LAW
ENFORCEMENT, OR EMERGENCY MANAGE-
MENT RESPONSE PURPOSES

102-75.750 Who is eligible to receive surplus
real and related personal property for
correctional facility, law enforcement, or
emergency management response pur-
poses?

102-75.755 Which Federal agencies must the
disposal agency notify concerning the
availability of surplus properties for cor-
rectional facility, law enforcement, or
emergency management response pur-
poses?

102-75.760 Who must the Office of Justice
Programs (OJP) and the Federal Emer-
gency Management Agency (FEMA) no-
tify that surplus real property is avail-
able for correctional facility, law en-
forcement, or emergency management
response purposes?

102-75.765 What does the term ‘‘law enforce-
ment’”’ mean?

102-75.770 Is the disposal agency required to
approve a determination by the Depart-
ment of Justice (DOJ) that identifies sur-
plus property for correctional facility
use or for law enforcement use?

102-75.775 Is the disposal agency required to
approve a determination by FEMA that
identifies surplus property for emergency
management response use?

102-75.780 When must DOJ or FEMA notify
the disposal agency that an eligible ap-
plicant is interested in acquiring the
property?

102-75.785 What specifically must DOJ or
FEMA address in the assignment request
or recommendation that is submitted to
the disposal agency?

102-75.790 What responsibilities do land-
holding agencies and disposal agencies
have concerning properties to be used for
correctional facility, law enforcement, or
emergency management response pur-
poses?

226



Federal Management Regulation

102-75.795 What happens after the disposal
agency receives the assignment request
by DOJ or FEMA?

102-75.800 What information must be in-
cluded in the deed of conveyance?

102-75.805 Who is responsible for enforcing
compliance with the terms and condi-
tions of the transfer of the property used
for correctional facility, law enforce-
ment, or emergency management re-
sponse purposes?

102-75.810 What responsibilities do OJP or
FEMA have if they discover any informa-
tion indicating a change in use of a
transferred property?

102-75.815 What happens if property con-
veyed for correctional facility, law en-
forcement, or emergency management
response purposes is found to be in non-
compliance with the terms of the convey-
ance documents?

PROPERTY FOR PORT FACILITY USE

102-75.820 Which Federal agency is eligible
to receive surplus real and related per-
sonal property for the development or
operation of a port facility?

102-75.825 Who must the disposal agency no-
tify when surplus real and related per-
sonal property is available for port facil-
ity use?

102-75.830 What does the surplus notice con-
tain?

102-75.835 When must DOT notify the dis-
posal agency that an eligible applicant is
interested in acquiring the property?

102-75.840 What action must the disposal
agency take after an eligible public agen-
cy has submitted a plan of use for and an
application to acquire a port facility
property?

102-75.845 What must DOT address in the as-
signment recommendation submitted to
the disposal agency?

102-75.850 What responsibilities do land-
holding agencies have concerning prop-
erties to be used in the development or
operation of a port facility?

102-75.855 What happens if DOT does not
submit an assignment recommendation?

102-75.860 What happens after the disposal
agency receives the assignment rec-
ommendation from DOT?

102-75.865 What responsibilities does DOT
have after receiving the disposal agen-
cy’s assignment letter?

102-75.870 Who is responsible for enforcing
compliance with the terms and condi-
tions of the port facility conveyance?

102-75.875 What happens in the case of re-
possession by the United States under a
reversion of title for noncompliance with
the terms or conditions of conveyance?
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NEGOTIATED SALES

102-75.880 When may Executive agencies
conduct negotiated sales?

102-75.885 What are the disposal agency’s re-
sponsibilities concerning negotiated
sales?

102-75.890 What clause must be in the offer
to purchase and conveyance documents
for negotiated sales to public agencies?

102-75.895 What wording must generally be
in the excess profits clause that is re-
quired in the offer to purchase and in the
conveyance document?

102-75.900 What is a negotiated sale for eco-
nomic development purposes?

EXPLANATORY STATEMENTS FOR NEGOTIATED
SALES

102-75.906 When must the disposal agency
prepare an explanatory statement?

102-75.910 Are there any exceptions to this
policy of preparing explanatory state-
ments?

102-75.915 Do disposal agencies need to re-
tain a copy of the explanatory state-
ment?

102-75.920 Where is the explanatory state-
ment sent?

102-75.925 Is GSA required to furnish the
disposal agency with the explanatory
statement’s transmittal letter sent to
Congress?

102-75.930 What happens if there is no objec-
tion by an appropriate committee or sub-
committee of Congress concerning the
proposed negotiated sale?

PUBLIC SALES

102-75.935 What are disposal agencies’ re-
sponsibilities concerning public sales?

DISPOSING OF EASEMENTS

102-75.936 When can an agency dispose of an
easement?

102-75.937 Can an easement be released or
disposed of at no cost?

102-75.938 May the easement and the land
that benefited from the easement (domi-
nant estate) be disposed of separately?

GRANTING EASEMENTS

102-75.939 When can agencies grant ease-
ments?

102-75.940 Can agencies grant easements at
no cost?

102-75.941 Does an agency retain responsi-
bility for the easement?

102-75.942 What must agencies
when granting easements?

102-75.943 What happens if granting an ease-
ment will reduce the value of the prop-
erty?

consider
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NON-FEDERAL INTERIM USE OF SURPLUS
PROPERTY

102-75.944 Can landholding agencies outlease
surplus real property for non-Federal in-
terim use?

Subpart D—Management of Excess and
Surplus Real Property

102-75.945 What is GSA’s policy concerning
the physical care, handling, protection,
and maintenance of excess and surplus
real property and related personal prop-
erty?

TAXES AND OTHER OBLIGATIONS

102-75.950 Who has the responsibility for
paying property-related obligations
pending transfer or disposal of the prop-
erty?

DECONTAMINATION

102-75.955 Who is responsible for decontami-
nating excess and surplus real property?

IMPROVEMENTS OR ALTERATIONS

102-75.960 May landholding agencies make
improvements or alterations to excess or
surplus property in those cases where
disposal is otherwise not feasible?

PROTECTION AND MAINTENANCE

102-75.965 Who must perform the protection
and maintenance of excess and surplus
real property pending transfer to another
Federal agency or disposal?

102-75.970 How long is the landholding agen-
cy responsible for the expense of protec-
tion and maintenance of excess and sur-
plus real property pending its transfer or
disposal?

102-75.975 What happens if the property is
not conveyed or disposed of during this
time frame?

102-75.980 Who is responsible for protection
and maintenance expenses if there is no
written agreement or no Congressional
appropriation to the disposal agency?

ASSISTANCE IN DISPOSITION

102-75.985 Is the landholding agency re-
quired to assist the disposal agency in
the disposition process?

Subpart E—Abandonment, Destruction, or
Donation to Public Bodies

102-75.990 May Federal agencies abandon,
destroy, or donate to public bodies real
property?

DANGEROUS PROPERTY

102-75.995 May Federal agencies dispose of
dangerous property?
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DETERMINATIONS

102-75.1000 How is the decision made to
abandon, destroy, or donate property?
102-75.1006 Who can make the determina-
tion within the Federal agency on wheth-
er a property can be abandoned, de-

stroyed, or donated?

102-75.1010 When is a reviewing authority
required to approve the determination
concerning a property that is to be aban-
doned, destroyed, or donated?

RESTRICTIONS

102-75.1015 Are there any restrictions on
Federal agencies concerning property do-
nations to public bodies?

DIsSPOSAL COSTS

102-75.1020 Are public bodies ever required
to pay the disposal costs associated with
donated property?

ABANDONMENT AND DESTRUCTION

102-75.10256 When can a Federal agency aban-
don or destroy improvements on land or
related personal property in lieu of do-
nating it to a public body?

102-75.1030 May Federal agencies abandon or
destroy property in any manner they de-
cide?

102-75.1035 Are there any restrictions on
Federal agencies concerning the aban-
donment or destruction of improvements
on land or related personal property?

102-75.1040 May Federal agencies abandon or
destroy improvements on land or related
personal property before public notice is
given of such proposed abandonment or
destruction?

102-75.1045 Are there exceptions to the pol-
icy that requires public notice be given
before Federal agencies abandon or de-
stroy improvements on land or related
personal property?

102-75.1050 Is there any property for which
this subpart does not apply?

Subpart F—Delegations

DELEGATION TO THE DEPARTMENT OF DEFENSE
(DoD)

102-75.1055 What is the policy governing del-
egations of real property disposal author-
ity to the Secretary of Defense?

102-75.1060 What must the Secretary of De-
fense do before determining that DoD-
controlled excess real property and re-
lated personal property is not required
for the needs of any Federal agency and
prior to disposal?

102-75.10656 When using a delegation of real
property disposal authority under this
subpart, is DoD required to report excess
property to GSA?
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102-75.1070 Can this delegation of authority
to the Secretary of Defense be redele-
gated?

DELEGATION TO THE DEPARTMENT OF
AGRICULTURE (USDA)

102-75.1075 What is the policy governing del-
egations of real property disposal author-
ity to the Secretary of Agriculture?

102-75.1080 What must the Secretary of Ag-
riculture do before determining that
USDA-controlled excess real property
and related personal property is not re-
quired for the needs of any Federal agen-
cy and prior to disposal?

102-75.1085 When using a delegation of real
property disposal authority under this
subpart, is the USDA required to report
excess property to GSA?

102-75.1090 Can this delegation of authority
to the Secretary of Agriculture be redele-
gated?

DELEGATION TO THE DEPARTMENT OF THE
INTERIOR

102-75.1095 What is the policy governing del-
egations of authority to the Secretary of
the Interior?

102-75.1100 Can this delegation of authority
to the Secretary of the Interior be re-
delegated?

102-75.1106 What other responsibilities does
the Secretary of the Interior have under
this delegation of authority?

NATIVE AMERICAN-RELATED DELEGATIONS

102-75.1110 What is the policy governing del-
egations of authority to the Secretary of
the Interior, the Secretary of Health and
Human Services, and the Secretary of
Education for property used in the ad-
ministration of any Native American-re-
lated functions?

102-75.1115 Are there any limitations or re-
strictions on this delegation of author-
ity?

102-75.1120 Does the property have to be
Federally screened?

102-75.1125 Can the transfer/retransfer under
this delegation be at no cost or without
consideration?

102-75.1130 What action must the Secretary
requesting the transfer take where funds
were not programmed and appropriated
for acquisition of the property?

102-75.1135 May this delegation of authority
to the Secretary of the Interior, the Sec-
retary of Health and Human Services,
and the Secretary of Education be redele-
gated?

Subpart G—Conditional Gifts of Real
Property to Further the Defense Effort

102-75.1140 What is the policy governing the
acceptance or rejection of a conditional
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gift of real property for a particular de-
fense purpose?

102-75.1145 What action must the Federal
agency receiving an offer of a conditional
gift take?

102-75.1150 What happens to the gift if GSA
determines it to be acceptable?

102-75.11556 May an acceptable gift of prop-
erty be converted to money?

Subpart H—Use of Federal Real Property to
Assist the Homeless

DEFINITIONS
102-75.1160 What definitions apply to this
subpart?
APPLICABILITY
102-75.1165 What is the applicability of this
subpart?

COLLECTING THE INFORMATION

102-75.1170 How will
lected?

information be col-

SUITABILITY DETERMINATION
102-75.1175 Who issues the suitability deter-
mination?
REAL PROPERTY REPORTED EXCESS TO GSA

102-75.1180 For the purposes of this subpart,
what is the policy concerning real prop-
erty reported excess to GSA?

SUITABILITY CRITERIA

102-75.1185 What are suitability criteria?

DETERMINATION OF AVAILABILITY

102-75.1190 What is the policy concerning
determination of availability state-
ments?

PUBLIC NOTICE OF DETERMINATION

102-75.1195 What is the policy concerning
making public the notice of determina-
tion?

APPLICATION PROCESS

102-75.1200 How may representatives of the
homeless apply for the use of properties
to assist the homeless?

ACTION ON APPROVED APPLICATIONS

102-75.1206 What action must be taken on
approved applications?

UNSUITABLE PROPERTIES

102-75.1210 What action must be taken on
properties determined unsuitable for
homeless assistance?

NO APPLICATIONS APPROVED

102-75.1215 What action must be taken if
there is no expression of interest?
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Subpart I—Screening Excess Federal Real
Property

102-75.1220 How do landholding agencies find
out if excess Federal real property is
available?

102-75.1225 What details are provided in the
““Notice of Availability’’?

102-75.1230 How long does an agency have to
indicate its interest in the property?

102-75.1235 Where should an agency send its
written response to the ‘“‘Notice of Avail-
ability’’?

102-75.1240 Who, from the interested land-
holding agency, should submit the writ-
ten response to GSA’s ‘“Notice of Avail-
ability”’?

102-75.1245 What happens after the land-
holding agency properly responds to a
““Notice of Availability’’?

102-75.1250 What if the agency is not quite
sure it wants the property and needs
more time to decide?

102-75.12656 What happens when more than
one agency has a valid interest in the
property?

102-75.1260 Does GSA conduct Federal
screening on every property reported as
excess real property?

102-75.12656 Are extensions granted to the
Federal screening and response time-
frames?

102-75.1270 How does an agency request a
transfer of Federal real property?

102-75.1275 Does a requesting agency have to
pay for excess real property?

102-75.1280 What happens if the property has
already been declared surplus and an
agency discovers a need for it?

102-75.1285 How does GSA transfer excess
real property to the requesting agency?

102-75.1290 What happens if the landholding
agency requesting the property does not
promptly accept custody and account-
ability?

AUTHORITY: 40 U.S.C. 121(c), 521-523, 541-559;

E.O. 12512, 50 FR 18453, 3 CFR, 1985 Comp., D.
340.

SOURCE: 70 FR 67811, Nov. 8, 2005, unless
otherwise noted.

Subpart A—General Provisions

§102-75.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services. Federal
agencies with authority to dispose of
real property under Subchapter III of
Chapter 5 of Title 40 of the United

41 CFR Ch. 102 (7-1-11 Edition)

States Code will be referred to as ‘‘dis-
posal agencies’ in this part. Except in
rare instances where GSA delegates
disposal authority to a Federal agency,
the ‘‘disposal agency’ as used in this
part refers to GSA.

§102-75.10 What basic real property
disposal policy governs disposal
agencies?

Disposal agencies must provide, in a
timely, efficient, and cost effective
manner, the full range of real estate
services necessary to support their real
property utilization and disposal needs.
Landholding agencies must survey the
real property under their custody or
control to identify property that is not
utilized, underutilized, or not being put
to optimum use. Disposal agencies
must have adequate procedures in
place to promote the effective utiliza-
tion and disposal of such real property.

REAL PROPERTY DISPOSAL SERVICES

§102-75.15 What real property dis-
posal services must agencies pro-
vide under a delegation of author-
ity from GSA?

Disposal agencies must provide real
property disposal services for real prop-
erty assets under their custody and
control, such as the utilization of ex-
cess property, surveys, and the disposal
of surplus property, which includes
public benefit conveyances, negotiated
sales, public sales, related disposal
services, and appraisals.

§102-75.20 How can Federal agencies
with independent disposal author-
ity obtain related disposal services?

Federal agencies with independent
disposal authority are encouraged to
obtain utilization, disposal, and related
services from those agencies with ex-
pertise in real property disposal, such
as GSA, as allowed by 31 U.S.C. 15635
(the Economy Act), so that they can
remain focused on their core mission.
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Subpart B—Utilization of Excess
Real Property

§102-75.25 What are landholding agen-
cies’ responsibilities concerning the
utilization of excess property?

Landholding agencies’ responsibil-
ities concerning the utilization of ex-
cess property are to—

(a) Achieve maximum use of their
real property, in terms of economy and
efficiency, to minimize expenditures
for the purchase of real property;

(b) Increase the identification and re-
porting of their excess real property;
and

(c¢) Fulfill its needs for real property,
so far as practicable, by utilization of
real property determined excess by
other agencies, pursuant to the provi-
sion of this part, before it purchases
non-Federal real property.

§102-75.30 What are disposal agencies’
responsibilities concerning the uti-
lization of excess property?

Disposal agencies’ responsibilities
concerning the utilization of excess
property are to—

(a) Provide for the transfer of excess
real property among Federal agencies,
to mixed-ownership Government cor-
porations, and to the municipal gov-
ernment of the District of Columbia;
and

(b) Resolve conflicting requests for
transferring real property that the in-
volved agencies cannot resolve.

§102-75.35 [Reserved]
STANDARDS

§102-75.40 What are the standards
that each Executive agency must
use to identify unneeded Federal
real property?

Each Executive agency must identify
unneeded Federal property using the
following standards:

(a) Not utilized.

(b) Underutilized.

(c) Not being put to optimum use.

§102-75.45 What does the term “Not
utilized” mean?

Not utilized means an entire prop-
erty or portion thereof, with or with-
out improvements, not occupied for
current program purposes of the ac-

§102-75.60

countable Executive agency, or occu-
pied in caretaker status only.

§102-75.50 What does the term “Un-
derutilized” mean?

Underutilized means an entire prop-
erty or portion thereof, with or with-
out improvements, which is used—

(a) Irregularly or intermittently by
the accountable Executive agency for
current program purposes of that agen-
cy; or

(b) For current program purposes
that can be satisfied with only a por-
tion of the property.

§102-75.55 What does the term “Not
being put to optimum use” mean?

Not being put to optimum use means
an entire property or portion thereof,
with or without improvements,
which—

(a) Even though used for current pro-
gram purposes, the nature, value, or lo-
cation of the property is such that it
could be utilized for a different and sig-
nificantly higher and better purpose; or

(b) The costs of occupying are sub-
stantially higher than other suitable
properties that could be made available
through transfer, purchase, or lease
with total net savings to the Govern-
ment, after considering property val-
ues, costs of moving, occupancy, oper-
ational efficiency, environmental ef-
fects, regional planning, and employee
morale.

GUIDELINES

§102-75.60 What are landholding agen-
cies’ responsibilities concerning
real property surveys?

A landholding agency’s responsibil-
ities concerning real property utiliza-
tion surveys are to—

(a) Survey real property under its
control (i.e., property reported on its
financial statements) at least annually
to identify property that is not uti-
lized, underutilized, or not being put to
optimum use. When other needs for the
property are identified or recognized,
the agency must determine whether
continuation of the current use or an-
other use would better serve the public
interest, considering both the Federal
agency’s needs and the property’s loca-
tion. In conducting annual reviews of

231



§ 102-75.65

their property holdings, the GSA Cus-
tomer Guide to Real Property Disposal
can provide guidelines for Executive
agencies to consider in identifying
unneeded Federal real property;

(b) Maintain its inventory of real
property at the absolute minimum con-
sistent with economical and efficient
conduct of the affairs of the agency;
and

(c) Promptly report to GSA real
property that it has determined to be
excess.

§102-75.65 Why is it important for Ex-
ecutive agencies to notify the dis-
posal agency of its real property
needs?

It is important that each Executive
agency notify the disposal agency of its
real property mneeds to determine
whether the excess or surplus property
of another agency is available that
would meet its need and prevent the
unnecessary purchase or lease of real
property.

§102-75.70 Are there any exceptions to
this notification policy?

Yes, Executive agencies are not re-
quired to notify the disposal agency
when an agency’s proposed acquisition
of real property is dictated by such fac-
tors as exact geographical location, to-
pography, engineering, or similar char-
acteristics that limit the possible use
of other available property. For exam-
ple, Executive agencies are not re-
quired to notify disposal agencies con-
cerning the acquisition of real property
for a dam site, reservoir area, or the
construction of a generating plant or a
substation, since specific lands are
needed, which limit the possible use of
other available property. Therefore, no
useful purpose would be served by noti-
fying the disposal agency.

§102-75.75 What is the most important
consideration in evaluating a pro-
posed transfer of excess real prop-
erty?

In every case of a proposed transfer
of excess real property, the most im-
portant consideration is the validity
and appropriateness of the requirement
upon which the proposal is based. Also,
a proposed transfer must not establish
a new program that has never been re-
flected in any previous budget submis-
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sion or congressional action. Addition-
ally, a proposed transfer must not sub-
stantially increase the level of an
agency’s existing programs beyond
that which has been contemplated in
the President’s budget or by the Con-
gress.

(Note: See Subpart I—Screening of
Excess Federal Real Property (§§102-
75.1220 through 102-75.1290) for informa-
tion on screening and transfer re-
quests.)

§102-75.80 What are an Executive
agency’s responsibilities before re-
questing a transfer of excess real
property?

Before requesting a transfer of excess
real property, an Executive agency
must—

(a) Screen its own property holdings
to determine whether the new require-
ment can be met through improved uti-
lization of existing real property; how-
ever, the utilization must be for pur-
poses that are consistent with the
highest and best use of the property
under consideration;

(b) Review all real property under its
accountability that has been permitted
or outleased and terminate the permit
or lease for any property, or portion
thereof, suitable for the proposed need,
if termination is not prohibited by the
terms of the permit or lease;

(c) Utilize property that is or can be
made available under §102-75.80(a) or
(b) for the proposed need in lieu of re-
questing a transfer of excess real prop-
erty and reassign the property, when
appropriate;

(d) Confirm that the appraised fair
market value of the excess real prop-
erty proposed for transfer will not sub-
stantially exceed the probable pur-
chase price of other real property that
would be suitable for the intended pur-
pose;

(e) Limit the size and quantity of ex-
cess real property to be transferred to
the actual requirements and separate,
if possible, other portions of the excess
installation for possible disposal to
other agencies or to the public; and

(f) Consider the design, layout, geo-
graphic location, age, state of repair,
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and expected maintenance costs of ex-
cess real property proposed for trans-
fer; agencies must be able to dem-
onstrate that the transfer will be more
economical over a sustained period of
time than the acquisition of a new fa-
cility specifically planned for the pur-
pose.

§102-75.85 Can  disposal agencies
transfer excess real property to
agencies for programs that appear
to be scheduled for substantial cur-
tailment or termination?

Yes, but only on a temporary basis
with the condition that the property
will be released for further Federal uti-
lization or disposal as surplus property
at an agreed upon time when the trans-
fer is arranged.

§102-75.90 How is excess real property
needed for office, storage, and re-
lated purposes normally trans-
ferred to the requesting agency?

GSA may temporarily assign or di-
rect the use of such excess real prop-
erty to the requesting agency. See
§102-75.240.

§102-75.95 Can Federal agencies that
normally do not require real prop-
erty (other than for office, storage,
and related purposes) or that may
not have statutory authority to ac-
quire such property, obtain the use
of excess real property?

Yes, GSA can authorize the use of ex-
cess real property for an approved pro-

gram. See §102-75.240.

LAND WITHDRAWN OR RESERVED FROM
THE PUBLIC DOMAIN

§102-75.100 When an agency holds
land withdrawn or reserved from
the public domain and determines
that it no longer needs this land,
what must it do?

An agency holding unneeded Iland
withdrawn or reserved from the public
domain must submit to the appropriate
GSA Regional Office a Report of Excess
Real Property (Standard Form 118),
with appropriate Schedules A, B, and
C, only when—

(a) It has filed a notice of intention
to relinquish with the Department of
the Interior (43 CFR part 2372 et seq.)
and sent a copy of the notice to the ap-
propriate GSA Regional Office;

§102-75.110

(b) The Department of the Interior
has notified the agency that the Sec-
retary of the Interior has determined
that the lands are not suitable for re-
turn to the public domain for disposi-
tion under the general public land laws
because the lands are substantially
changed in character by improvements
or otherwise; and

(c) The Department of the Interior
provides a report identifying whether
or not any other agency claims pri-
mary, joint, or secondary jurisdiction
over the lands and whether its records
show that the lands are encumbered by
rights or privileges under the public
land laws.

§102-75.105 What responsibility does
the Department of the Interior have
if it determines that minerals in the
land are unsuitable for disposition
under the public land mining and
mineral leasing laws?

In such cases, the Department of the
Interior must—

(a) Notify the appropriate GSA Re-
gional Office of such a determination;
and

(b) Authorize the landholding agency
to identify in the Standard Form 118
any minerals in the land that the De-
partment of the Interior determines to
be unsuitable for disposition under the
public land mining and mineral leasing
laws.

TRANSFERS UNDER OTHER LAWS

§102-75.110 Can transfers of real
property be made under authority
of laws other than those codified in
Title 40 of the United States Code?

Yes, the provisions of this section
shall not apply to transfers of real
property authorized to be made by 40
U.S.C. 113(e) or by any special statute
that directs or requires an Executive
agency to transfer or convey specifi-
cally described real property in accord-
ance with the provisions of that stat-
ute. Transfers of real property must be
made only under the authority of Title
40 of the United States Code, unless the
independent authority granted to such
agency specifically exempts the au-
thority from the requirements of Title
40.
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§102-75.115
REPORTING OF EXCESS REAL PROPERTY

§102-75.115 Must reports of excess
real property and related personal
property be prepared on specific
forms?

Yes, landholding agencies must pre-
pare reports of excess real property and
related personal property on—

(a) Standard Form 118, Report of Ex-
cess Real Property, and accompanying
Standard Form 118a, Buildings Struc-
tures, Utilities, and Miscellaneous Fa-
cilities, Schedule A;

(b) Standard Form 118b, Land, Sched-
ule B; and

(c) Standard Form 118c, Related Per-
sonal Property, Schedule C.

§102-75.120 Is there any other infor-
mation that needs to accompany (or
be submitted with) the Report of
Excess Real Property (Standard
Form 118)?

Yes, in all cases where Government-
owned land is reported excess, Execu-
tive agencies must include a title re-
port, prepared or approved by a quali-
fied employee of the landholding agen-
cy, documenting the Government’s
title to the property.

TITLE REPORT

§102-75.125 What information must
agencies include in the title report?

When completing the title report,
agencies must include—

(a) The description of the property;

(b) The date title vested in the
United States;

(c) All exceptions, reservations, con-
ditions, and restrictions, relating to
the title;

(d) Detailed information concerning
any action, thing, or circumstance that
occurred from the date the United
States acquired the property to the
date of the report that in any way af-
fected or may have affected the United
States’ right, title, or interest in and
to the real property (including copies
of legal comments or opinions dis-
cussing the manner in which and the
extent to which such right, title, or in-
terest may have been affected). In the
absence of any such action, thing, or
circumstance, a statement to that ef-
fect must be made a part of the report;
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(e) The status of civil and criminal
jurisdiction over the land that is pecu-
liar to the property by reason of it
being Government-owned land. In the
absence of any special circumstances, a
statement to that effect must be made
a part of the report;

(f) Detailed information regarding
any known flood hazards or flooding of
the property, and, if the property is lo-
cated in a flood-plain or on wetlands, a
listing of restricted uses (along with
the citations) identified in Federal,
State, or local regulations as required
by Executive Orders 11988 and 11990 of
May 24, 1977;

(g) The specific identification and de-
scription of fixtures and related per-
sonal property that have possible his-
toric or artistic value;

(h) The historical significance of the
property and whether the property is
listed, is eligible for, or has been nomi-
nated for listing in the National Reg-
ister of Historic Places or is in prox-
imity to a property listed in the Na-
tional Register. If the landholding
agency is aware of any effort by the
public to have the property listed in
the National Register, it must also in-
clude this information;

(i) A description of the type, loca-
tion, and condition of asbestos incor-
porated in the construction, repair, or
alteration of any building or improve-
ment on the property (e.g., fire-proof-
ing, pipe insulation, etc.) and a descrip-
tion of any asbestos control measures
taken for the property. Agencies must
also provide to GSA any available indi-
cation of costs and/or time necessary
to remove all or any portion of the as-
bestos-containing materials. Agencies
are not required to conduct any spe-
cific studies and/or tests to obtain this
information. (The provisions of this
subpart do not apply to asbestos on
Federal property that is subject to sec-
tion 120(h) of the Superfund Amend-
ments and Reauthorization Act of 1986,
Public Law 99-499);

(j) A statement indicating whether or
not lead-based paint is present on the
property. Additionally, if the property
is target housing (all housing except
housing for the elderly or persons with
disabilities or any zero bedroom dwell-
ing) constructed prior to 1978, provide a
risk assessment and paint inspection
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report that details all lead-based paint
hazards; and

(k) A statement indicating whether
or not, during the time the property
was owned by the United States, any
hazardous substance activity, as de-
fined by regulations issued by the U.S.
Environmental Protection Agency
(EPA) at 40 CFR part 373, took place on
the property. Hazardous substance ac-
tivity includes situations where any
hazardous substance was stored for one
year or more, known to have been re-
leased, or disposed of on the property.
Agencies reporting such property must
review the regulations issued by EPA
at 40 CFR part 373 for details on the in-
formation required and must comply
with these requirements. In addition,
agencies reporting such property shall
review and comply with the regula-
tions for the utilization and disposal of
hazardous materials and certain cat-
egories of property set forth at 41 CFR
part 101-42.

§102-75.130 If hazardous substance ac-
tivity took place on the property,
what specific information must an
agency include in the title report?

If hazardous substance activity took
place on the property, the reporting
agency must include information on
the type and quantity of such haz-
ardous substance and the time at
which such storage, release, or disposal
took place. The reporting agency must
also advise the disposal agency if all
remedial action necessary to protect
human health and the environment
with respect to any such hazardous
substance activity was taken before
the date the property was reported ex-
cess. If such action was not taken, the
reporting agency must advise the dis-
posal agency when such action will be
completed or how the agency expects
to comply with the Comprehensive En-
vironmental Response, Compensation,
and Liability Act (CERCLA) in the dis-
posal. See §§102-75.340 and 102-75.345.

§102-75.135 If no hazardous substance
activity took place on the property,
what specific information must an
agency include in the title report?

If no hazardous substance activity
took place, the reporting agency must
include the following statement:

§102-75.145

The (reporting agency) has determined, in
accordance with regulations issued by EPA
at 40 CFR part 373, that there is no evidence
indicating that hazardous substance activity
took place on the property during the time
the property was owned by the TUnited
States.

OTHER NECESSARY INFORMATION

§102-75.140 In addition to the title re-
port, and all necessary environ-
mental information and certifi-
cations, what information must an
Executive agency transmit with the
Report of Excess Real Property
(Standard Form 118)?

Executive agencies must provide—

(a) A legible, reproducible copy of all
instruments in possession of the agen-
cy that affect the United States’ right,
title, or interest in the property re-
ported or the use and operation of such
property (including agreements cov-
ering and licenses to use, any patents,
processes, techniques, or inventions). If
it is impracticable to transmit the ab-
stracts of title and related title evi-
dence, agencies must provide the name
and address of the custodian of such
documents in the title report referred
to in §102-75.120;

(b) Any appraisal reports indicating
or providing the fair market value or
the fair annual rental of the property,
if requested by the disposal agency;
and

(c) A certification by a responsible
person that the property does or does
not contain polychlorinated biphenyl
(PCB) transformers or other equipment
regulated by EPA under 40 CFR part
761, if requested by the disposal agency.
If the property does contain any equip-
ment subject to EPA regulation under
40 CFR part 761, the certification must
include the landholding agency’s assur-
ance that each piece of equipment is
now and will continue to be in compli-
ance with the EPA regulations until
disposal of the property.

EXAMINATION FOR ACCEPTABILITY

§102-75.145 Is GSA required to review
each report of excess?

Yes, GSA must review each report of
excess to ascertain whether the report
was prepared according to the provi-
sions of this part. GSA must notify the
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landholding agency, in writing, wheth-
er the report is acceptable or other in-
formation is needed within 15 calendar
days after receipt of the report.

§102-75.150 What happens when GSA
determines that the report of excess
is adequate?

When GSA determines that a report
is adequate, GSA will accept the report
and inform the landholding agency of
the acceptance date. However, the
landholding agency must, upon re-
quest, promptly furnish any additional
information or documents relating to
the property required by GSA to ac-
complish a transfer or a disposal.

§102-75.155 What happens if GSA de-
termines that the report of excess is
insufficient?

Where GSA determines that a report
is insufficient, GSA will return the re-
port and inform the landholding agen-
cy of the facts and circumstances that
make the report insufficient. The land-
holding agency must promptly take ap-
propriate action to submit an accept-
able report to GSA. If the landholding
agency is unable to submit an accept-
able report, the property will no longer
be considered as excess property and
the disposal agency will cease activity
for the disposal of the property. How-
ever, GSA may accept the report of ex-
cess on a conditional basis and identify
what deficiencies in the report must be
corrected in order for the report to
gain full acceptance.

DESIGNATION AS PERSONAL PROPERTY

§102-75.160 Should prefabricated
movable structures be designated
real or personal property for dis-
position purposes?

Prefabricated movable structures
such as Butler-type storage ware-
houses, Quonset huts, and house trail-
ers (with or without undercarriages)
reported to GSA along with the land on
which they are located may, at GSA’s
discretion, be designated for disposi-
tion as personal property for off-site
use or as real property for disposal
with the land.
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§102-75.165 Should related personal
property be designated real or per-
sonal property for disposition pur-
poses?

Related personal property may, at
the disposal agency’s discretion, be
designated as personal property for dis-
posal purposes. However, for fine art-
work and sculptures, GSA’s policy is
that artwork specifically created for a
Federal building is considered as a fix-
ture of the building. This also applies
to sculptures created for a Federal
building or a public park. Disposal
agencies must follow the policies and
guidance for disposal of artwork and
sculptures developed by the GSA Office
of the Chief Architect, Center for De-
sign Excellence and the Arts, and the
Bulletin dated March 26, 1934, entitled
“Liegal Title to Works Produced under
the Public Works of Art Project.”

§102-75.170 What happens to the re-
lated personal property in a struc-
ture scheduled for demolition?

When a structure is to be demolished,
any fixtures or related personal prop-
erty therein may, at the disposal agen-
cy’s discretion, be designated for dis-
position as personal property where a
ready disposition can be made of these
items. As indicated in §102-75.165, par-
ticular consideration should be given
to designating items having possible
historical or artistic value as personal
property.

TRANSFERS

§102-75.175 What are GSA’s respon-
sibilities regarding transfer re-
quests?

Before property can be transferred
among Federal agencies, to mixed-own-
ership Government corporations, and
to the municipal government of the
District of Columbia, GSA must deter-
mine that—

(a) The transfer is in the best inter-
est of the Government;

(b) The requesting agency is the ap-
propriate agency to hold the property;
and

(c) The proposed land use will maxi-
mize use of the real property, in terms
of economy and efficiency, to minimize
expenditures for the purchase of real
property.

236



Federal Management Regulation

(Note: See Subpart I—Screening of
Excess Federal Real Property (§§102—
75.1220 through 102-75.1290) for informa-
tion on screening and transfer re-
quests.)

§102-75.180 May landholding agencies
transfer excess real property with-
out notifying GSA?

Landholding agencies may, without
notifying GSA, transfer excess real
property that they use, occupy, or con-
trol under a lease, permit, license,
easement, or similar instrument
when—

(a) The lease or other instrument is
subject to termination by the grantor
or owner of the premises within nine
months;

(b) The remaining term of the lease
or other instrument, including renewal
rights, will provide for less than nine
months of use and occupancy; or

(c) The lease or other instrument
provides for use and occupancy of space
for office, storage, and related facili-
ties, which does not exceed a total of
2,500 square feet.

§102-75.185 In those instances where
landholding agencies may transfer
excess real property without noti-
fying GSA, which policies must they
follow?

In those instances, landholding agen-
cies must transfer property following
the policies in this subpart.

§102-75.190 What amount must the
transferee agency pay for the trans-
fer of excess real property?

The transferee agency must pay an
amount equal to the property’s fair
market value (determined by the Ad-
ministrator)—

(a) Where the transferor agency has
requested the net proceeds of the trans-
fer pursuant to 40 U.S.C. 574; or

(b) Where either the transferor or
transferee agency (or organizational
unit affected) is subject to the Govern-
ment Corporation Control Act (31
U.S.C. 841), is a mixed-ownership Gov-
ernment corporation, or the municipal
government of the District of Colum-
bia.

§102-75.210

§102-75.195 If the transferor agency is
a wholly owned Government cor-
poration, what amount must the
transferee agency pay?

As may be agreed upon by GSA and
the corporation, the transferee agency
must pay an amount equal to—

(a) The estimated fair market value
of the property; or

(b) The corporation’s book value of
the property.

§102-75.200 What amount must the
transferee agency pay if property is
being transferred for the purpose of
upgrading the transferee agency’s
facilities?

Where the transfer is for the purpose
of upgrading facilities (i.e., for the pur-
pose of replacing other property of the
transferee agency, which because of the
location, nature, or condition thereof,
is less efficient for use), the transferee
must pay an amount equal to the dif-
ference between the fair market value
of the property to be replaced and the
fair market value of the property re-
quested, as determined by the Adminis-
trator.

§102-75.205 Are transfers ever made
without reimbursement by the
transferee agency?

Transfers may be made without reim-
bursement by the transferee agency
only if—

(a) Congress has specifically author-
ized the transfer without reimburse-
ment, or

(b) The Administrator, with the ap-
proval of the Director of the Office of
Management and Budget (OMB), has
approved a request for an exception
from the 100 percent reimbursement re-
quirement.

§102-75.210 What must a transferee
agency include in its request for an
exception from the 100 percent re-
imbursement requirement?

The request must include an expla-
nation of how granting the exception
would further essential agency pro-
gram objectives and at the same time
be consistent with Executive Order
12512, Federal Real Property Manage-
ment, dated April 29, 1985. The trans-
feree agency must attach the expla-
nation to the Request for Transfer of
Excess Real and Related Personal
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Property (GSA Form 1334) prior to sub-
mitting the form to GSA. The unavail-
ability of funds alone is not sufficient
to justify an exception.

§102-75.215 Who must endorse re-
quests for exception to the 100 per-
cent reimbursement requirement?

Agency heads must endorse requests
for exceptions to the 100 percent reim-
bursement requirement.

§102-75.220 Where should an agency
send a request for exception to the
100 percent reimbursement require-
ment?

Agencies must submit all requests
for exception from the 100 percent re-
imbursement requirement to the ap-
propriate GSA regional property dis-
posal office.

§102-75.225 Who must review and ap-
prove a request for exception from
the 100 percent reimbursement re-
quirement?

The Administrator must review all
requests for exception from the 100 per-
cent reimbursement requirement. If
the Administrator approves the re-
quest, it is then submitted to OMB for
final concurrence. If OMB approves the
request, then GSA may complete the
transfer.

§102-75.230 Who is responsible for
property protection and mainte-
nance costs while the request for
exception is being reviewed?

The agency requesting the property
will assume responsibility for protec-
tion and maintenance costs not more
than 40 days from the date of the Ad-
ministrator’s letter to OMB requesting
concurrence for an exception to the 100
percent reimbursement requirement. If
the request is denied, the requesting
agency may pay the fair market value
for the property or withdraw its re-
quest. If the request is withdrawn, re-
sponsibility for protection and mainte-
nance cost will return to the land-
holding agency at that time.

§102-75.235 May disposal agencies
transfer excess property to the Sen-
ate, the House of Representatives,
and the Architect of the Capitol?

Yes, disposal agencies may transfer
excess property to the Senate, the
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House of Representatives, and the Ar-
chitect of the Capitol and any activi-
ties under his or her direction, pursu-
ant to the provisions of 40 U.S.C. 113(d).
The amount of reimbursement for such
transfer must be the same as would be
required for a transfer of excess prop-
erty to an Executive agency under
similar circumstances.

TEMPORARY UTILIZATION

§102-75.240 May excess real property
be temporarily assigned/reas-
signed?

Yes, whenever GSA determines that
it is more advantageous to assign prop-
erty temporarily rather than perma-
nently, it may do so. If the space is for
office, storage, or related facilities,
GSA will determine the length of the
assignment/reassignment. Agencies are
required to reimburse the landholding
agency (or GSA, if GSA has become re-
sponsible for seeking an appropriation
for protection and maintenance ex-
penses) (see §102-75.970) for protection
and maintenance expenses. GSA may
also temporarily assign/reassign excess
real property for uses other than stor-
age, office or related facilities. In such
cases, the agency receiving the tem-
porary assignment may be required to
pay a rental or users charge based upon
the fair market value of the property,
as determined by GSA. If the property
will be required by the agency for a pe-
riod of more than 1 year, it may be
transferred on a conditional basis, with
an understanding that the property
will be reported excess at an agreed
upon time (see §102-75.85). The request-
ing agency is responsible for protection
and maintenance expenses.

NON-FEDERAL INTERIM USE OF EXCESS
PROPERTY

§102-75.245 When can landholding
agencies grant rights for non-Fed-
eral interim use of excess property
reported to GSA?

Landholding agencies, upon approval
from GSA, may grant rights for non-
Federal interim use of excess property
reported to GSA, when it is determined
that such excess property is not re-
quired for the needs of any Federal
agency and when the interim use will
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not impair the ability to dispose of the
property.

Subpart C—Surplus Real Property
Disposal

§102-75.250 What general policy must
the disposal agency follow con-
cerning the disposal of surplus
property?

The disposal agency must dispose of
surplus real property—

(a) In the most economical manner
consistent with the best interests of
the Government; and

(b) Ordinarily for cash, consistent
with the best interests of the Govern-
ment.

§102-75.255 What are disposal agen-
cies’ specific responsibilities con-
cerning the disposal of surplus
property?

The disposal agency must determine
that there is no further Federal need or
requirement for the excess real prop-
erty and the property is surplus to the
needs of the Federal Government. After
reaching this determination, the dis-
posal agency must expeditiously make
the surplus property available for ac-
quisition by State and local govern-
mental units and non-profit institu-
tions (see §102-75.350) or for sale by
public advertising, negotiation, or
other disposal action. The disposal
agency must consider the availability
of real property for public purposes on
a case-by-case basis, based on highest
and best use and estimated fair market
value. Where hazardous substance ac-
tivity is identified, see §§102-75.340 and
102-75.345 for required information that
the disposal agency must incorporate
into the offer to purchase and convey-
ance document.

§102-75.260 When may the disposal
agency dispose of surplus real prop-
erty by exchange for privately
owned property?

The disposal agency may dispose of
surplus real property by exchange for
privately owned property for property
management considerations such as
boundary realignment or for providing
access. The disposal agency may also
dispose of surplus real property by ex-
change for privately owned property
where authorized by law, when the re-

§102-75.280

questing Federal agency receives ap-
proval from the Office of Management
and Budget and the appropriate over-
sight committees, and where the trans-
action offers substantial economic or
unique program advantages not other-
wise obtainable by any other acquisi-
tion method.

§102-75.265 Are conveyance docu-
ments required to identify all
agreements and representations
concerning property restrictions
and conditions?

Yes, conveyance documents must
identify all agreements and representa-
tions concerning restrictions and con-
ditions affecting the property’s future
use, maintenance, or transfer.

APPLICABILITY OF ANTITRUST LAWS

§102-75.270 Must antitrust laws be
considered when disposing of prop-
erty?

Yes, antitrust laws must be consid-
ered in any case in which there is con-
templated a disposal to any private in-
terest of—

(a) Real and related personal prop-
erty that has an estimated fair market
value of $3 million or more; or

(b) Patents, processes, techniques, or
inventions, irrespective of cost.

§102-75.275 Who determines whether
the proposed disposal would create
or maintain a situation inconsistent
with antitrust laws?

The Attorney General determines
whether the proposed disposal would
create or maintain a situation incon-
sistent with antitrust laws.

§102-75.280 What information con-
cerning a proposed disposal must a
disposal agency provide to the At-
torney General to determine the ap-
plicability of antitrust laws?

The disposal agency must promptly
provide the Attorney General with no-
tice of any such proposed disposal and
the probable terms or conditions, as re-
quired by 40 U.S.C. 559. If notice is
given by any disposal agency other
than GSA, a copy of the notice must
also be provided simultaneously to the
GSA Regional Office in which the prop-
erty is located. Upon request, a dis-
posal agency must furnish information
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that the Attorney General believes to
be necessary in determining whether
the proposed disposition or any other
disposition of surplus real property vio-
lates or would violate any of the anti-
trust laws.

§102-75.285 Can a disposal agency dis-
pose of real property to a private
interest specified in § 102-75.270 be-
fore advice is received from the At-
torney General?

No, advice from the Attorney Gen-
eral must be received before disposing
of real property.

DI1SPOSALS UNDER OTHER LAWS

§102-75.290 Can disposals of real
property be made under authority
of laws other than Chapter 5 of
Subtitle I of Title 40 of the United
States Code?

Except for disposals specifically au-
thorized by special legislation, dis-
posals of real property must be made
only under the authority of Chapter 5
of Subtitle I of Title 40 of the United
States Code. However, the Adminis-
trator of General Services can evalu-
ate, on a case-by-case basis, the dis-
posal provisions of any other law to de-
termine consistency with the authority
conferred by Title 40. The provisions of
this section do not apply to disposals of
real property authorized to be made by
40 U.S.C. 113 or by any special statute
that directs or requires an Executive
agency named in the law to transfer or
convey specifically described real prop-
erty in accordance with the provisions
of that statute.

CREDIT DISPOSALS

§102-75.295 What is the policy on ex-
tending credit in connection with
the disposal of surplus property?

The disposal agency—

(a) May extend credit in connection
with any disposal of surplus property
when it determines that credit terms
are necessary to avoid reducing the sal-
ability of the property and potential
obtainable price and, when below mar-
ket rates are extended, confer with the
Office of Management and Budget to
determine if the Federal Credit Reform
Act of 1990 is applicable to the trans-
action;
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(b) Must administer and manage the
credit disposal and any related secu-
rity;

(c) May enforce, adjust, or settle any
right of the Government with respect
to extending credit in a manner and
with terms that are in the best inter-
ests of the Government; and

(d) Must include provisions in the
conveyance documents that obligate
the purchaser, where a sale is made
upon credit, to obtain the disposal
agency’s prior written approval before
reselling or leasing the property. The
purchaser’s credit obligations to the
United States must be fulfilled before
the disposal agency may approve the
resale of the property.

DESIGNATION OF DISPOSAL AGENCIES

§102-75.296 When may a landholding
agency other than GSA be the dis-
posal agency for real and related
personal property?

A landholding agency may be the dis-
posal agency for real and related per-
sonal property when—

(a) The agency has statutory author-
ity to dispose of real and related per-
sonal property;

(b) The agency has delegated author-
ity from GSA to dispose of real and re-
lated personal property; or

(c) The agency is disposing of—

(1) Leases, licenses, permits, ease-
ments, and other similar real estate in-
terests held by agencies in non-Govern-
ment-owned real property;

(2) Government-owned improve-
ments, including fixtures, structures,
and other improvements of any kind as
long as the underlying land is not
being disposed; or

(3) Standing timber, embedded grav-
el, sand, stone, and underground water,
without the underlying land.

§102-75.297 Are there any exceptions
to when landholding agencies can
serve as the disposal agency?

Yes, landholding agencies may not
serve as the disposal agency when—

(a) Either the landholding agency or
GSA determines that the Government’s
best interests are served by disposing
of leases, licenses, permits, easements
and similar real estate interests to-
gether with other property owned or
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controlled by the Government that has
been or will be reported to GSA, or

(b) Government-owned machinery
and equipment being used by a con-
tractor-operator will be sold to a con-
tractor-operator.

§102-75.298 Can agencies request that
GSA be the disposal agency for real
property and real property inter-
ests described in § 102-75.296?

Yes. If requested, GSA, at its discre-
tion, may be the disposal agency for
such real property and real property
interests.

§102-75.299 What are
agencies’ responsibilities
conducts the disposal?

landholding
if GSA

Landholding agencies are and remain
responsible for all rental/lease pay-
ments until the lease expires or is ter-
minated. Landholding agencies are re-
sponsible for paying any restoration or
other direct costs incurred by the Gov-
ernment associated with termination
of a lease, and for paying any demoli-
tion and removal costs not offset by
the sale of the property. (See also §102—
75.965.)

APPRAISAL

§102-75.300 Are appraisals required
for all real property disposal trans-
actions?

Generally, yes, appraisals are re-
quired for all real property disposal
transactions, except when—

(a) An appraisal will serve no useful
purpose (e.g., legislation authorizes
conveyance without monetary consid-
eration or at a fixed price). This excep-
tion does not apply to negotiated sales
to public agencies intending to use the
property for a public purpose not cov-
ered by any of the special disposal pro-
visions in subpart C of this part; or

(b) The estimated fair market value
of property to be offered on a competi-
tive sale basis does not exceed $300,000.

§102-75.305 What type of appraisal
value must be obtained for real
property disposal transactions?

For all real property transactions re-
quiring appraisals, agencies must ob-
tain, as appropriate, an appraisal of ei-
ther the fair market value or the fair

§102-75.325

annual rental value of the property
available for disposal.

§102-75.310 Who must agencies use to
appraise the real property?

Agencies must use only experienced
and qualified real estate appraisers fa-
miliar with the types of property to be
appraised when conducting the ap-
praisal. When an appraisal is required
for negotiation purposes, the same
standard applies. However, agencies
may authorize other methods of ob-
taining an estimate of the fair market
value or the fair annual rental when
the cost of obtaining that data from a
contract appraiser would be out of pro-
portion to the expected recoverable
value of the property.

§102-75.315 Are appraisers authorized
to consider the effect of historic
covenants on the fair market value?

Yes, appraisers are authorized to con-
sider the effect of historic covenants on
the fair market value, if the property
is in or eligible for listing in the Na-
tional Register of Historic Places.

§102-75.320 Does appraisal informa-
tion need to be kept confidential?

Yes, appraisals, appraisal reports, ap-
praisal analyses, and other pre-
decisional appraisal documents are
confidential and can only be used by
authorized Government personnel who
can substantiate the need to know this
information. Appraisal information
must not be divulged prior to the deliv-
ery and acceptance of the deed. Any
persons engaged to collect or evaluate
appraisal information must -certify
that—

(a) They have no direct or indirect
interest in the property; and

(b) The report was prepared and sub-
mitted without bias or influence.

INSPECTION

§102-75.325 What responsibility does
the landholding agency have to pro-
vide persons the opportunity to in-
spect available surplus property?

Landholding agencies should provide
all persons interested in acquiring
available surplus property with the op-
portunity to make a complete inspec-
tion of the property, including any
available inventory records, plans,
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specifications, and engineering reports
that relate to the property. These in-
spections are subject to any necessary
national security restrictions and are
subject to the disposal agency’s rules.
(See §§102-75.335 and 102-75.985.)

SUBMISSION OF OFFERS TO PURCHASE OR
LEASE

§102-75.330 What form must all offers
to purchase or lease be in?

All offers to purchase or lease must
be in writing, accompanied by any re-
quired earnest money deposit, using
the form prescribed by the disposal
agency. In addition to the financial
terms upon which the offer is predi-
cated, the offer must set forth the will-
ingness of the offeror to abide by the
terms, conditions, reservations, and re-
strictions upon which the property is
offered, and must contain such other
information as the disposal agency
may request.

PROVISIONS RELATING TO ASBESTOS

§102-75.335 Where asbestos is identi-
fied, what information must the dis-
posal agency incorporate into the
offer to purchase and the convey-
ance document?

Where the existence of asbestos on
the property has been brought to the
attention of the disposal agency by the
Report of Excess Real Property (Stand-
ard Form 118) information provided
(see §102-75.125), the disposal agency
must incorporate this information (less
any cost or time estimates to remove
the asbestos-containing materials) into
any offer to purchase and conveyance
document and include the following
wording:

Notice of the Presence of Asbestos—Warn-
ing!

(a) The Purchaser is warned that the prop-
erty offered for sale contains asbestos-con-
taining materials. Unprotected or unregu-
lated exposures to asbestos in product manu-
facturing, shipyard, and building construc-
tion workplaces have been associated with
asbestos-related diseases. Both the U.S. Oc-
cupational Safety and Health Administra-
tion (OSHA) and the U.S. Environmental
Protection Agency (EPA) regulate asbestos
because of the potential hazards associated
with exposure to airborne asbestos fibers.
Both OSHA and EPA have determined that
such exposure increases the risk of asbestos-
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related diseases, which include certain can-
cers and which can result in disability or
death.

(b) Bidders (offerors) are invited, urged and
cautioned to inspect the property to be sold
prior to submitting a bid (offer). More par-
ticularly, bidders (offerors) are invited,
urged and cautioned to inspect the property
as to its asbestos content and condition and
any hazardous or environmental conditions
relating thereto. The disposal agency will as-
sist bidders (offerors) in obtaining any au-
thorization(s) that may be required in order
to carry out any such inspection(s). Bidders
(offerors) shall be deemed to have relied sole-
ly on their own judgment in assessing the
overall condition of all or any portion of the
property including, without limitation, any
asbestos hazards or concerns.

(c) No warranties either express or implied
are given with regard to the condition of the
property including, without Ilimitation,
whether the property does or does not con-
tain asbestos or is or is not safe for a par-
ticular purpose. The failure of any bidder (of-
feror) to inspect, or to be fully informed as
to the condition of all or any portion of the
property offered, will not constitute grounds
for any claim or demand for adjustment or
withdrawal of a bid or offer after its opening
or tender.

(d) The description of the property set
forth in the Invitation for Bids (Offer to Pur-
chase) and any other information provided
therein with respect to said property is based
on the best information available to the dis-
posal agency and is believed to be correct,
but an error or omission, including, but not
limited to, the omission of any information
available to the agency having custody over
the property and/or any other Federal agen-
cy, shall not constitute grounds or reason for
nonperformance of the contract of sale, or
any claim by the Purchaser against the Gov-
ernment including, without limitation, any
claim for allowance, refund, or deduction
from the purchase price.

(e) The Government assumes no liability
for damages for personal injury, illness, dis-
ability, or death, to the Purchaser, or to the
Purchaser’s successors, assigns, employees,
invitees, or any other person subject to Pur-
chaser’s control or direction, or to any other
person, including members of the general
public, arising from or incident to the pur-
chase, transportation, removal, handling,
use, disposition, or other activity causing or
leading to contact of any kind whatsoever
with asbestos on the property that is the
subject of this sale, whether the Purchaser,
its successors or assigns has or have properly
warned or failed properly to warn the indi-
vidual(s) injured.

(f) The Purchaser further agrees that, in
its use and occupancy of the property, it will
comply with all Federal, State, and local
laws relating to asbestos.
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PROVISIONS RELATING TO HAZARDOUS
SUBSTANCE ACTIVITY

§102-75.340 Where hazardous sub-
stance activity has been identified
on property proposed for disposal,
what information must the disposal
agency incorporate into the offer to
purchase and the conveyance docu-
ment?

Where the existence of hazardous
substance activity has been brought to
the attention of the disposal agency by
the Report of Excess Real Property
(Standard Form 118) information pro-
vided (see §§102-75.125 and 102-75.130),
the disposal agency must incorporate
this information into any offer to pur-
chase and conveyance document. In
any offer to purchase and conveyance
document, disposal agencies, generally,
must also address the following (spe-
cific recommended language that ad-
dresses the following issues can be
found in the GSA Customer Guide to
Real Property Disposal):

(a) Notice of all hazardous substance
activity identified as a result of a com-
plete search of agency records by the
landholding agency.

(b) A statement, certified by a re-
sponsible landholding agency official in
the Report of Excess Real Property,
that all remedial actions necessary to
protect human health and the environ-
ment with regard to such hazardous
substance activity have been taken
(this is not required in the offer to pur-
chase or conveyance document in the
case of a transfer of property under the
authority of section 120(h)(3)(C) of
CERCLA, or the Early Transfer Au-
thority, or a conveyance to a ‘‘poten-
tially responsible party’’, as defined by
CERCLA (see 102-75.345)).

(c) A commitment, on behalf of the
United States, to return to correct any
hazardous condition discovered after
the conveyance that results from haz-
ardous substance activity prior to the
date of conveyance.

(d) A reservation by the United
States of a right of access in order to
accomplish any further remedial ac-
tions required in the future.

§102-75.351

§102-75.345 What is different about
the statements in the offer to pur-
chase and conveyance document if
the sale is to a potentially respon-
sible party with respect to the haz-
ardous substance activity?

In the case where the purchaser or
grantee is a potentially responsible
party (PRP) with respect to hazardous
substance activity on the property
under consideration, the United States
is no longer under a general obligation
to certify that the property has been
successfully remediated, or to commit
to return to the property to address
contamination that is discovered in the
future. Therefore, the statements of re-
sponsibility and commitments on be-
half of the United States referenced in
§102-75.340 should not be used. Instead,
language should be included in the
offer to purchase and conveyance docu-
ment that is consistent with any agree-
ment that has been reached between
the landholding agency and the PRP
with regard to prior hazardous sub-
stance activity.

PUBLIC BENEFIT CONVEYANCES

§102-75.350 What are disposal agen-
cies’ responsibilities concerning
public benefit conveyances?

Based on a highest and best use anal-
ysis, disposal agencies may make sur-
plus real property available to State
and local governments and certain non-
profit institutions or organizations at
up to 100 percent public benefit dis-
count for public benefit purposes. Some
examples of such purposes are edu-
cation, health, park and recreation, the
homeless, historic monuments, public
airports, highways, correctional facili-
ties, ports, and wildlife conservation.
The implementing regulations for
these conveyances are found in this
subpart.

§102-75.351 May the disposal agency
waive screening for public benefit
conveyances?

All properties, consistent with the
highest and best use analysis, will nor-
mally be screened for public benefit
uses. However, the disposal agency
may waive public benefit screening,
with the exception of the mandatory
McKinney-Vento homeless screening,
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for specific property disposal consider-
ations, e.g., when a property has been
reported excess for exchange purposes.

§102-75.355 What clause must be in
the offer to purchase and the con-
veyance documents for public ben-
efit conveyances?

Executive agencies must include in
the offer to purchase and conveyance
documents the non-discrimination
clause in §102-75.360 for public benefit
conveyances.

§102-75.360 What wording must be in
the non-discrimination clause that
is required in the offer to purchase
and in the conveyance document?

The wording of the non-discrimina-
tion clause must be as follows:

The Grantee covenants for itself, its heirs,
successors, and assigns and every successor
in interest to the property hereby conveyed,
or any part thereof, that the said Grantee
and such heirs, successors, and assigns shall
not discriminate upon the basis of race,
creed, color, religion, sex, disability, age, or
national origin in the use, occupancy, sale,
or lease of the property, or in their employ-
ment practices conducted thereon. This cov-
enant shall not apply, however, to the lease
or rental of a room or rooms within a family
dwelling unit; nor shall it apply with respect
to religion to premises used primarily for re-
ligious purposes. The United States of Amer-
ica shall be deemed a beneficiary of this cov-
enant without regard to whether it remains
the owner of any land or interest therein in
the locality of the property hereby conveyed
and shall have the sole right to enforce this
covenant in any court of competent jurisdic-
tion.

POWER TRANSMISSION LINES

§102-75.365 Do disposal agencies have
to notify State entities and Govern-
ment agencies that a surplus power
transmission line and right-of-way
is available?

Yes, disposal agencies must notify
State entities and Government agen-
cies of the availability of a surplus
power transmission line and right-of-
way.
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§102-75.370 May a State, or any polit-
ical subdivision thereof, certify to a
disposal agency that it needs a sur-
plus power transmission line and
the right-of-way acquired for its
construction to meet the require-
ments of a public or cooperative
power project?

Yes, section 13(d) of the Surplus
Property Act of 1944 (50 U.S.C. App.
1622(d)) allows any State or political
subdivision, or any State or Govern-
ment agency or instrumentality to cer-
tify to the disposal agency that a sur-
plus power transmission line and the
right-of-way acquired for its construc-
tion is needed to meet the require-
ments of a public or cooperative power
project.

§102-75.375 What happens once a
State, or political subdivision, cer-
tifies that it needs a surplus power
transmission line and the right-of-
way acquired for its construction to
meet the requirements of a public
or cooperative power project?

Generally, once a State or political
subdivision certifies that it needs a
surplus power transmission line and
the right-of-way, the disposal agency
may sell the property to the state, or
political subdivision thereof, at the
fair market value. However, if a sale of
a surplus transmission line cannot be
accomplished because of the price to be
charged, or other reasons, and the cer-
tification by the State or political sub-
division is not withdrawn, the disposal
agency must report the facts involved
to the Administrator of General Serv-
ices, to determine what further action
will or should be taken to dispose of
the property.

§102-75.380 May power transmission
lines and rights-of-way be disposed
of in other ways?

Yes, power transmission lines and
rights-of-way not disposed of by sale
for fair market value may be disposed
of following other applicable provisions
of this part, including, if appropriate,
reclassification by the disposal agency.
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PROPERTY FOR PUBLIC AIRPORTS

§102-75.385 Do disposal agencies have
the responsibility to notify eligible
public agencies that airport prop-
erty has been determined to be sur-
plus?

Yes, the disposal agency must notify
eligible public agencies that property
currently used as or suitable for use as
a public airport under the Surplus
Property Act of 1944, as amended, has
been determined to be surplus. A copy
of the landholding agency’s Report of
Excess Real Property (Standard Form
118, with accompanying schedules)
must be transmitted with the copy of
the surplus property notice sent to the
appropriate regional office of the Fed-
eral Aviation Administration (FAA).
The FAA must furnish an application
form and instructions for the prepara-
tion of an application to eligible public
agencies upon request.

§102-75.390 What does the term “sur-
plus airport property” mean?

For the purposes of this part, surplus
airport property is any surplus real
property including improvements and
personal property included as a part of
the operating unit that the Adminis-
trator of FAA deems is—

(a) Essential, suitable, or desirable
for the development, improvement, op-
eration, or maintenance of a public air-
port, as defined in the Federal Airport
Act, as amended (49 U.S.C. 1101); or

(b) Reasonably necessary to fulfill
the immediate and foreseeable future
requirements of the grantee for the de-
velopment, improvement, operation, or
maintenance of a public airport, in-
cluding property needed to develop
sources of revenue from non-aviation
businesses at a public airport. Approval
for non-aviation revenue-producing
areas may only be given for such areas
as are anticipated to generate net pro-
ceeds that do not exceed expected defi-
cits for operation of the aviation area
applied for at the airport.

§102-75.395 May surplus airport prop-
erty be conveyed or disposed of to a
State, political subdivision, munici-
pality, or tax-supported institution
for a public airport?

Yes, section 13(g) of the Surplus
Property Act of 1944 (49 U.S.C. §47151)

§102-75.415

authorizes the disposal agency to con-
vey or dispose of surplus airport prop-
erty to a State, political subdivision,
municipality, or tax-supported institu-
tion for use as a public airport.

§102-75.400 Is industrial property lo-
cated on an airport also considered
to be “airport property”?

No, if the Administrator of General
Services determines that a property’s
highest and best use is industrial, then
the property must be classified as such
for disposal without regard to the pub-
lic benefit conveyance provisions of
this subpart.

§102-75.405 What responsibilities does
the Federal Aviation Administra-
tion (FAA) have after receiving a
copy of the notice (and a copy of
the Report of Excess Real Property
(Standard Form 118)) given to eligi-
ble public agencies that there is
surplus airport property?

As soon as possible after receiving
the copy of the surplus notice, the FAA
must inform the disposal agency of its
determination. Then, the FAA must
provide assistance to any eligible pub-
lic agency known to have a need for
the property for a public airport, so
that the public agency may develop a
comprehensive and coordinated plan of
use and procurement for the property.

§102-75.410 What action must the dis-
posal agency take after an eligible
public agency has submitted a plan
of use and application to acquire
property for a public airport?

After an eligible public agency sub-
mits a plan of use and application, the
disposal agency must transmit two
copies of the plan and two copies of the
application to the appropriate FAA re-
gional office. The FAA must promptly
submit a recommendation to the dis-
posal agency for disposal of the prop-
erty for a public airport or must in-
form the disposal agency that no such
recommendation will be submitted.

§102-75.415 What happens after the
disposal agency receives the FAA’s
recommendation for disposal of the
property for a public airport?

The head of the disposal agency, or
his or her designee, may convey prop-
erty approved by the FAA for use as a
public airport to the eligible public
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agency, subject to the provisions of the
Surplus Property Act of 1944, as
amended.

§102-75.420 What happens if the FAA
informs the disposal agency that it
does not recommend disposal of the
property for a public airport?

Any airport property that the FAA
does not recommend for disposal as a
public airport must be disposed of in
accordance with other applicable provi-
sions of this part. However, the dis-
posal agency must first notify the
landholding agency of its inability to
dispose of the property for use as a
public airport. In addition, the disposal
agency must allow the landholding
agency 30 days to withdraw the prop-
erty from surplus or to waive any fu-
ture interest in the property for public
airport use.

§102-75.425 Who has sole responsi-
bility for enforcing compliance with
the terms and conditions of dis-
posal for property disposed of for
use as a public airport?

The Administrator of the FAA has
the sole responsibility for enforcing
compliance with the terms and condi-
tions of disposals to be used as a public
airport. The FAA is also responsible for
reforming, correcting, or amending any
disposal instruments; granting re-
leases; and any action necessary for re-
capturing the property, using the pro-
visions of 49 U.S.C. 47101 et seq.

§102-75.430 What happens if property
conveyed for use as a public airport
is revested in the United States?

If property that was conveyed for use
as a public airport is revested in the
United States for noncompliance with
the terms of the disposal, or other
cause, the Administrator of the FAA
must be accountable for the property
and must report the property to GSA
as excess property following the provi-
sions of this part.

§102-75.435 Does the Airport and Air-
way Development Act of 1970, as
amended (Airport Act of 1970),
apply to the transfer of airports to
State and local agencies?

No, the Airport and Airway Develop-
ment Act of 1970, as amended (49 U.S.C.
47101-47131) (Airport Act of 1970), does
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not apply to the transfer of airports to
State and local agencies. The transfer
of airports to State and local agencies
may be made only under section 13(g)
of the Surplus Property Act of 1944 (49
U.S.C. 47151-47153). Only property that
the landholding agency determines
cannot be reported excess to GSA for
disposal under Title 40, but neverthe-
less may be made available for use by
a State or local public body as a public
airport without being inconsistent
with the Federal program of the land-
holding agency, may be conveyed under
the Airport Act of 1970. In the latter in-
stance, the Airport Act of 1970 may be
used to transfer non-excess land for
airport development purposes provided
it does not constitute an entire airport.
An entire, existing and established air-
port can only be disposed of to a State
or eligible local government under sec-
tion 13(g) of the Surplus Property Act
of 1944.

PROPERTY FOR USE AS HISTORIC
MONUMENTS

§102-75.440 Who must disposal agen-
cies notify that surplus property is
available for historic monument
use?

Disposal agencies must notify State
and area wide clearinghouses and eligi-
ble public agencies that property that
may be conveyed for use as a historic
monument has been determined to be
surplus. A copy of the landholding
agency’s Report of Excess Real Prop-
erty (Standard Form 118) with accom-
panying schedules must be transmitted
with the copy of each notice that is
sent to the appropriate regional or
field offices of the National Park Serv-
ice (NPS) of the Department of the In-
terior (DOI).

§102-75.445 Who can convey surplus
real and related personal property
for historic monument use?

A disposal agency may convey sur-
plus real and related personal property
for use as a historic monument, with-
out monetary consideration, to any
State, political subdivision, instrumen-
tality thereof, or municipality, for the
benefit of the public, provided the Sec-
retary of the Interior has determined
that the property is suitable and desir-
able for such use.
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§102-75.450 What type of property is
suitable or desirable for use as a
historic monument?

Only property conforming with the
recommendation of the Advisory Board
on National Parks, Historic Sites,
Buildings, and Monuments shall be de-
termined to be suitable or desirable for
use as a historic monument.

§102-75.455 May historic monuments
be used for revenue-producing ac-
tivities?

The disposal agency may authorize
the use of historic monuments con-
veyed under 40 U.S.C. 550(h) or the Sur-
plus Property Act of 1944, as amended,
for revenue-producing activities, if the
Secretary of the Interior—

(a) Determines that the activities,
described in the applicant’s proposed
program of use, are compatible with
the use of the property for historic
monument purposes;

(b) Approves the grantee’s plan for
repair, rehabilitation, restoration, and
maintenance of the property;

(c) Approves the grantee’s plan for fi-
nancing the repair, rehabilitation, res-
toration, and maintenance of the prop-
erty. DOI must not approve the plan
unless it provides that all income in
excess of costs of repair, rehabilitation,
restoration, maintenance, and a speci-
fied reasonable profit or payment that
may accrue to a lessor, sublessor, or
developer in connection with the man-
agement, operation, or development of
the property for revenue producing ac-
tivities, is used by the grantee, lessor,
sublessor, or developer, only for public
historic preservation, park, or rec-
reational purposes; and

(d) Examines and approves the grant-
ee’s accounting and financial proce-
dures for recording and reporting on
revenue-producing activities.

§102-75.460 What information must
disposal agencies furnish eligible
public agencies?

Upon request, the disposal agency
must furnish eligible public agencies
with adequate preliminary property in-
formation and, with the landholding
agency’s cooperation, provide assist-
ance to enable public agencies to ob-
tain adequate property information.

§ 102-75.480

§102-75.465 What information must el-
igible public agencies interested in
acquiring real property for use as a
historic monument submit to the
appropriate regional or field offices
of the National Park Service (NPS)
of the Department of the Interior
(Don?

Eligible public agencies must submit
the original and two copies of the com-
pleted application to acquire real prop-
erty for use as a historic monument to
the appropriate regional or field offices
of NPS, which will forward one copy of
the application to the appropriate re-
gional office of the disposal agency.

§102-75.470 What action must NPS
take after an eligible public agency
has submitted an application for
conveyance of surplus property for
use as a historic monument?

NPS must promptly—

(a) Submit the Secretary of the Inte-
rior’s determination to the disposal
agency; or

(b) Inform the disposal agency that
no such recommendation will be sub-
mitted.

§102-75.475 What happens after the
disposal agency receives the Sec-
retary of the Interior’s determina-
tion for disposal of the surplus
property for a historic monument
and compatible revenue-producing
activities?

The head of the disposal agency or
his or her designee may convey to an
eligible public agency surplus property
determined by the Secretary of the In-
terior to be suitable and desirable for
use as a historic monument for the
benefit of the public and for compatible
revenue-producing activities subject to
the provisions of 40 U.S.C. 550(h).

§102-75.480 Who has the responsibility
for enforcing compliance with the
terms and conditions of disposal for
surplus property conveyed for use
as a historic monument?

The Secretary of the Interior has the
responsibility for enforcing compliance
with the terms and conditions of such
a disposal. DOI is also responsible for
reforming, correcting, or amending any
disposal instrument; granting releases;
and any action necessary for recap-
turing the property using the provi-
sions of 40 U.S.C. 550(b). The actions
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are subject to the approval of the head
of the disposal agency.

§102-75.485 What happens if property
that was conveyed for use as a his-
toric monument is revested in the
United States?

In such a case, DOI must notify the
appropriate GSA Public Buildings
Service (PBS) Regional Office imme-
diately by letter when title to the his-
toric property is to be revested in the
United States for noncompliance with
the terms and conditions of disposal or
for other cause. The notification must
cite the legal and administrative ac-
tions that DOI must take to obtain full
title and possession of the property. In
addition, it must include an adequate
description of the property, including
any improvements constructed since
the original conveyance to the grantee.
After receiving a statement from DOI
that title to the property is proposed
for revesting, GSA will review the
statement and determine if title should
be revested. If GSA, in consultation
with DOI, determines that the property
should be revested, DOI must submit a
Report of Excess Real Property, Stand-
ard Form 118 to GSA. GSA will review
and act upon the Standard Form 118, if
acceptable. However, the grantee must
provide protection and maintenance of
the property until the title reverts to
the Federal Government, including the
period of the notice of intent to revert.
Such protection and maintenance
must, at a minimum, conform to the
standards prescribed in the GSA Cus-
tomer Guide to Real Property Disposal.

PROPERTY FOR EDUCATIONAL AND
PUBLIC HEALTH PURPOSES

§102-75.490 Who must notify eligible
public agencies that surplus real
property for educational and public
health purposes is available?

The disposal agency must notify eli-
gible public agencies that surplus prop-
erty is available for educational and/or
public health purposes. The notice
must require that any plans for an edu-
cational or public health use, resulting
from the development of the com-
prehensive and coordinated plan of use
and procurement for the property,
must be coordinated with the Depart-
ment of Education (ED) or the Depart-
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ment of Health and Human Services
(HHS), as appropriate. The notice must
also let eligible public agencies know
where to obtain the applications, in-
structions for preparing them, and
where to submit the application. The
requirement for educational or public
health use of the property by an eligi-
ble public agency is contingent upon
the disposal agency’s approval, under
§102-75.515, of a recommendation for as-
signment of Federal surplus real prop-
erty received from ED or HHS. Fur-
ther, any subsequent transfer is subject
to the approval of the head of the dis-
posal agency as stipulated under 40
U.S.C. 550(c) or (d) and referenced in
§102-75.535.

§102-75.495 May the Department of
Education (ED) or the Department
of Health and Human Services
(HHS) notify nonprofit organiza-
tions that surplus real property and
related personal property is avail-
able for educational and public
health purposes?

Yes, ED or HHS may notify eligible
non-profit institutions that such prop-
erty has been determined to be surplus.
Notices to eligible non-profit institu-
tions must require eligible non-profit
institutions to coordinate any request
for educational or public health use of
the property with the appropriate pub-
lic agency responsible for developing
and submitting a comprehensive and
coordinated plan of use and procure-
ment for the property.

§102-75.500 Which Federal agencies
may the head of the disposal agency
(or his or her designee) assign for
disposal surplus real property to be
used for educational and public
health purposes?

The head of the disposal agency or
his designee may—

(a) Assign to the Secretary of ED for
disposal under 40 U.S.C. 550(c) surplus
real property, including buildings, fix-
tures, and equipment, as recommended
by the Secretary as being needed for
school, classroom, or other educational
use; or

(b) Assign to the Secretary of HHS
for disposal under 40 U.S.C. 550 (d) such
surplus real property, including build-
ings, fixtures, and equipment situated
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thereon, as recommended by the Sec-
retary as being needed for use in the
protection of public health, including
research.

§102-75.505 Is the request for edu-
cational or public health use of a
property by an eligible nonprofit in-
stitution contingent upon the dis-
posal agency’s approval?

Yes, eligible non-profit organizations
will only receive surplus real property
for an educational or public health use
if the disposal agency approves or
grants the assignment request from ei-
ther ED or HHS. The disposal agency
will also consider other uses for avail-
able surplus real property, taking into
account the highest and best use deter-
mination. Any subsequent transfer is
subject to the approval of the head of
the disposal agency as stipulated under
40 U.S.C. 550(c) or (d) and referenced in
this part.

§102-75.510 When must the Depart-
ment of Education and the Depart-
ment of Health and Human Services
notify the disposal agency that an
eligible applicant is interested in
acquiring the property?

ED and HHS must notify the disposal
agency if it has an eligible applicant
interested in acquiring the property
within 30 calendar days after the date
of the surplus notice. Then, after the
30-day period expires, ED or HHS has 30
calendar days to review and approve an
application and request assignment of
the property, or inform the disposal
agency that no assignment request will
be forthcoming.

§102-75.515 What action must the dis-
posal agency take after an eligible
public agency has submitted a plan
of use for property for an edu-
cational or public health require-
ment?

When an eligible public agency sub-
mits a plan of use for property for an
educational or public health require-
ment, the disposal agency must trans-
mit two copies of the plan to the re-
gional office of ED or HHS, as appro-
priate. The ED or HHS must submit to
the disposal agency, within 30 calendar
days after the date the plan is trans-
mitted, a recommendation for assign-
ment of the property to the Secretary

§ 102-75.525

of ED or HHS, as appropriate, or must
inform the disposal agency, within the
30-calendar day period, that a rec-
ommendation will not be made for as-
signment of the property to ED or
HHS. If, after considering other uses
for the property, the disposal agency
approves the assignment recommenda-
tion from ED or HHS, it must assign
the property by letter or other docu-
ment to the Secretary of ED or HHS,
as appropriate. The disposal agency
must furnish to the landholding agency
a copy of the assignment, unless the
landholding agency is also the disposal
agency. If the recommendation is dis-
approved, the disposal agency must
likewise notify the appropriate Depart-
ment.

§102-75.520 What must the Depart-
ment of Education or the Depart-
ment of Health and Human Services
address in the assignment rec-
ommendation that is submitted to
the disposal agency?

Any assignment recommendation
that ED or HHS submits to the disposal
agency must provide complete infor-
mation concerning the educational or
public health use, including—

(a) Identification of the property;

(b) The name of the applicant and the
size and nature of its program;

(c) The specific use planned;

(d) The intended public benefit allow-
ance;

(e) The estimate of the value upon
which such proposed allowance is
based; and

(f) An explanation if the acreage or
value of the property exceeds the
standards established by the Secretary.

§102-75.525 What responsibilities do
landholding agencies have con-
cerning properties to be used for
educational and public health pur-
poses?

Landholding agencies must cooperate
to the fullest extent possible with rep-
resentatives of ED or HHS in their in-
spection of such property and in fur-
nishing information relating to the
property.
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§102-75.530 What happens if the De-
partment of Education or the De-
partment of Health and Human
Services does not approve any ap-
plications for conveyance of the
property for educational or public
health purposes?

In the absence of an approved appli-
cation from ED or HHS to convey the
property for educational or public
health purposes, which must be re-
ceived within the 30 calendar day time
limit, the disposal agency will proceed
with other disposal actions.

§102-75.535 What responsibilities does
the Department of Education or the
Department of Health and Human
Services have after receiving the
disposal agency’s assignment letter?

After receiving the disposal agency’s
assignment letter, ED or HHS must
furnish the disposal agency with a No-
tice of Proposed Transfer within 30 cal-
endar days. If the disposal agency ap-

proves the proposed transfer within 30

days of receiving the Notice of Pro-

posed Transfer, ED or HHS may pre-
pare the transfer documents and pro-
ceed with the transfer. ED or HHS
must take all necessary actions to ac-
complish the transfer within 15-cal-
endar days beginning when the disposal
agency approves the transfer. ED or

HHS must furnish the disposal agency

two conformed copies of deeds, leases

or other instruments conveying the

property under 40 U.S.C. 550(c) or (d)

and all related documents containing

restrictions or conditions regulating
the future use, maintenance or transfer
of the property.

§102-75.540 Who is responsible for en-
forcing compliance with the terms
and conditions of the transfer for
educational or public health pur-
poses?

ED or HHS, as appropriate, is respon-
sible for enforcing compliance with the
terms and conditions of transfer. ED or
HHS is also responsible for reforming,
correcting, or amending any transfer
instruments; granting releases; and for
taking any necessary actions for recap-
turing the property using or following
the provisions of 40 U.S.C. 550(b). These
actions are subject to the approval of
the head of the disposal agency. ED or
HHS must notify the disposal agency of
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its intent to take any actions to recap-
ture the property. The notice must
identify the property affected, describe
in detail the proposed action, and state
the reasons for the proposed action.

§102-75.545 What happens if property
that was transferred to meet an
educational or public health re-
quirement is revested in the United
States for noncompliance with the
terms of sale, or other cause?

In each case of repossession under a
terminated lease or reversion of title
for noncompliance with the terms or
conditions of sale or other cause, ED or
HHS must, prior to repossession or re-
version of title, provide the appropriate
GSA regional property disposal office
with an accurate description of the real
and related personal property involved
using the Report of Excess Real Prop-
erty (Standard Form 118), and the ap-
propriate schedules. After receiving a
statement from ED or HHS that the
property is proposed for revesting, GSA
will review the statement and deter-
mine if title should be revested. If
GSA, in conjunction with ED or HHS,
determines that the property should be
revested, ED or HHS must submit a
Standard Form 118 to GSA. GSA will
review and act upon the Standard
Form 118, if acceptable. However, the
grantee must provide protection and
maintenance for the property until the
title reverts to the Federal Govern-
ment, including the period of any no-
tice of intent to revert. Such protec-
tion and maintenance must, at a min-
imum, conform to the standards pre-
scribed in the GSA Customer Guide to
Real Property Disposal.

PROPERTY FOR PROVIDING SELF-HELP
HOUSING OR HOUSING ASSISTANCE

§102-75.550 What does “self-help hous-
ing or housing assistance” mean?

Property for self-help housing or
housing assistance (which is separate
from the program under Title V of the
McKinney-Vento Homeless Assistance
Act covered in subpart H of this part)
is property for low-income housing op-
portunities through the construction,
rehabilitation, or refurbishment of
housing, under terms that require
that—
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(a) Any individual or family receiv-
ing housing or housing assistance must
contribute a significant amount of
labor toward the construction, reha-
bilitation, or refurbishment; and

(b) Dwellings constructed, rehabili-
tated, or refurbished must be quality
dwellings that comply with local build-
ing and safety codes and standards and
must be available at prices below pre-
vailing market prices.

§102-75.555 Which Federal agency re-
ceives the property assigned for
self-help housing or housing assist-
ance for low-income individuals or
families?

The head of the disposal agency, or
designee, may assign, at his/her discre-
tion, surplus real property, including
buildings, fixtures, and equipment to
the Secretary of the Department of
Housing and Urban Development
(HUD).

§102-75.560 Who notifies eligible pub-
lic agencies that real property to be
used for self-help housing or hous-

ing assistance purposes is avail-
able?

The disposal agency must notify eli-
gible public agencies that surplus prop-
erty is available. The notice must re-
quire that any plans for self-help hous-
ing or housing assistance use resulting
from the development of the com-
prehensive and coordinated plan of use
and procurement for the property must
be coordinated with HUD. Eligible pub-
lic agencies may obtain an application
form and instructions for preparing
and submitting the application from
HUD.

§102-75.565 Is the requirement for
self-help housing or housing assist-
ance use of the property by an eligi-
ble public agency or non-profit or-
ganization contingent upon the dis-
posal agency’s approval of an as-
signment recommendation from the
Department of Housing and Urban
Development (HUD)?

Yes, the requirement for self-help
housing or housing assistance use of
the property by an eligible public agen-
cy or nonprofit organization is contin-
gent upon the disposal agency’s ap-
proval under §102-75.585 of HUD’s as-
signment recommendation/request.
Any subsequent transfer is subject to

§ 102-75.585

the approval of the head of the disposal
agency as stipulated under 40 U.S.C.
550(f) and referenced in §102-75.605.

§102-75.570 What happens if the dis-
posal agency does not approve the
assignment recommendation?

If the recommendation is not ap-
proved, the disposal agency must also
notify the Secretary of HUD and then
may proceed with other disposal ac-
tion.

§102-75.575 Who notifies non-profit or-
ganizations that surplus real prop-
erty and related personal property
to be used for self-help housing or
housing assistance purposes is
available?

HUD notifies eligible non-profit orga-
nizations, following guidance in the
GSA Customer Guide to Real Property
Disposal. Such notices must require el-
igible nonprofit organizations to—

(a) Coordinate any requirement for
self-help housing or housing assistance
use of the property with the appro-
priate public agency; and

(b) Declare to the disposal agency an
intent to develop and submit a com-
prehensive and coordinated plan of use
and procurement for the property.

§102-75.580 When must HUD notify
the disposal agency that an eligible
applicant is interested in acquiring
the property?

HUD must notify the disposal agency
within 30 calendar days after the date
of the surplus notice. Then, after the
30-day period expires, HUD has 30 cal-
endar days to review and approve an
application and request assignment or
inform the disposal agency that no as-
signment request is forthcoming.

§102-75.585 What action must the dis-
posal agency take after an eligible
public agency has submitted a plan
of use for property for a self-help
housing or housing assistance re-
quirement?

When an eligible public agency sub-
mits a plan of use for property for a
self-help housing or housing assistance
requirement, the disposal agency must
transmit two copies of the plan to the
appropriate HUD regional office. HUD
must submit to the disposal agency,
within 30 calendar days after the date
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the plan is transmitted, a recommenda-
tion for assignment of the property to
the Secretary of HUD, or must inform
the disposal agency, within the 30-cal-
endar day period, that a recommenda-
tion will not be made for assignment of
the property to HUD. If, after consid-
ering other uses for the property, the
disposal agency approves the assign-
ment recommendation from HUD, it
must assign the property by letter or
other document to the Secretary of
HUD. The disposal agency must furnish
to the landholding agency a copy of the
assignment, unless the landholding
agency is also the disposal agency. If
the disposal agency disapproves the
recommendation, the disposal agency
must likewise notify the Secretary of
HUD.

§102-75.590 What does the assignment
recommendation contain?

Any assignment recommendation
that HUD submits to the disposal agen-
cy must set forth complete information
concerning the self-help housing or
housing assistance use, including—

(a) Identification of the property;

(b) Name of the applicant and the
size and nature of its program;

(c) Specific use planned;

(d) Intended public benefit allowance;

(e) Estimate of the value upon which
such proposed allowance is based; and

(f) An explanation, if the acreage or
value of the property exceeds the
standards established by the Secretary.

§102-75.595 What responsibilities do
landholding agencies have con-
cerning properties to be used for
self-help housing or housing assist-
ance use?

Landholding agencies must cooperate
to the fullest extent possible with HUD
representatives in their inspection of
such property and in furnishing infor-
mation relating to such property.

§102-75.600 What happens if HUD
does not approve any applications
for self-help housing or housing as-
sistance use?

In the absence of an approved appli-
cation from HUD for self-help housing
or housing assistance use, which must
be received within the 30-calendar day
time limit specified therein, the dis-

41 CFR Ch. 102 (7-1-11 Edition)

posal agency must proceed with other
disposal action.

§102-75.605 What responsibilities does
HUD have after receiving the dis-
posal agency’s assignment letter?

After receiving the disposal agency’s
assignment letter, HUD must furnish
the disposal agency with a Notice of

Proposed Transfer within 30 calendar

days. If the disposal agency approves

the proposed transfer within 30 cal-
endar days of receiving the Notice of

Proposed Transfer, HUD may prepare

the transfer documents and proceed

with the transfer. HUD must take all
necessary actions to accomplish the
transfer within 15 calendar days begin-
ning when the disposal agency ap-
proves the transfer. HUD must furnish
the disposal agency two conformed cop-
ies of deeds, leases or other instru-

ments conveying the property under 40

U.S.C. 550(f) and all related documents

containing restrictions or conditions

regulating the future use, maintenance
or transfer of the property.

§102-75.610 Who is responsible for en-
forcing compliance with the terms
and conditions of the transfer of
the property for self-help housing
or housing assistance use?

HUD is responsible for enforcing
compliance with the terms and condi-
tions of transfer. HUD is also respon-
sible for reforming, correcting, or
amending any transfer instrument;
granting releases; and for taking any
necessary actions for recapturing the
property using the provisions of 40
U.S.C. 550(b). These actions are subject
to the approval of the head of the dis-
posal agency. HUD must notify the
head of the disposal agency of its in-
tent to take action to recapture the
property. The notice must identify the
property affected, describe in detail the
proposed action, and state the reasons
for the proposed action.

§102-75.615 Who is responsible for en-
forcing compliance with the terms
and conditions of property trans-
ferred under section 414(a) of the
1969 HUD Act?

HUD maintains responsibility for
properties previously conveyed under
section 414(a) of the 1969 HUD Act.
Property transferred to an entity other
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than a public body and used for any
purpose other than that for which it
was sold or leased within a 30-year pe-
riod must revert to the United States.
If the property was leased, then the
lease terminates. The appropriate Sec-
retary (HUD or Department of Agri-
culture) and the Administrator of GSA
can approve the new use of the prop-
erty after the first 20 years of the origi-
nal 30-year period has expired.

§102-75.620 What happens if property
that was transferred to meet a self-
help housing or housing assistance
use requirement is found to be in
noncompliance with the terms of
sale?

In each case of repossession under a
terminated lease or reversion of title
for noncompliance with the terms or
conditions of sale or other cause, HUD
(or USDA for property conveyed
through the former Farmers Home Ad-
ministration program under section
414(a) of the 1969 HUD Act) must, prior
to repossession or reversion of title,
provide the appropriate GSA regional
office with an accurate description of
the real and related personal property
involved using the Report of HExcess
Real Property (Standard Form 118),
and the appropriate schedules. After
receiving a statement from HUD (or
USDA) that title to the property is
proposed for revesting, GSA will review
the statement and determine if title
should be revested. If GSA, in conjunc-
tion with HUD (or USDA), determines
that the property should be revested,
HUD (or USDA) must submit a Stand-
ard Form 118 to GSA. GSA will review
and act upon the Standard Form 118, if
acceptable. However, the grantee must
provide protection and maintenance for
the property until the title reverts to
the Federal Government, including the
period of any notice of intent to revert.
Such protection and maintenance
must, at a minimum, conform to the
standards prescribed in the GSA Cus-
tomer Guide to Real Property Disposal.

§ 102-75.640

PROPERTY FOR USE AS PUBLIC PARK OR
RECREATION AREAS

§102-75.625 Which Federal agency is
assigned surplus real property for
public park or recreation purposes?

The head of the disposal agency or
his or her designee is authorized to as-
sign to the Secretary of the Interior for
disposal under 40 U.S.C. 550(e), surplus
real property, including buildings, fix-
tures, and equipment as recommended
by the Secretary as being needed for
use as a public park or recreation area
for conveyance to a State, political
subdivision, instrumentalities, or mu-
nicipality.

§102-75.630 Who must disposal agen-
cies notify that real property for
public park or recreation purposes
is available?

The disposal agency must notify es-
tablished State, regional, or metropoli-
tan clearinghouses and eligible public
agencies that surplus property is avail-
able for use as a public park or recre-
ation area. The disposal agency must
transmit the landholding agency’s Re-
port of Excess Real Property (Standard
Form 118, with accompanying sched-
ules) with the copy of each notice sent
to a regional or field office of the Na-
tional Park Service (NPS) of the De-
partment of the Interior (DOI).

§102-75.635 What information must
the Department of the Interior
(DOI) furnish eligible public agen-
cies?

Upon request, DOI must furnish eligi-
ble public agencies with an application
form to acquire property for permanent
use as a public park or recreation area
and preparation instructions for the
application.

§102-75.640 When must DOI notify the
disposal agency that an eligible ap-
plicant is interested in acquiring
the property?

DOI must notify the disposal agency
if it has an eligible applicant inter-
ested in acquiring the property within
30 calendar days from the date of the
surplus notice.
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§102-75.645 What responsibilities do
landholding agencies have con-
cerning properties to be used for
public park or recreation purposes?

Landholding agencies must cooperate
to the fullest extent possible with DOI
representatives in their inspection of
the property and in furnishing informa-
tion relating to the property.

§102-75.650 When must DOI request
assignment of the property?

Within 30 calendar days after the ex-
piration of the 30-calendar day period
specified in §102-75.640, DOI must sub-
mit to the disposal agency an assign-
ment recommendation along with a
copy of the application or inform the
disposal agency that a recommenda-
tion will not be made for assignment of
the property.

§102-75.655 What does the assignment
recommendation contain?

Any recommendation submitted by
DOI must provide complete informa-
tion concerning the plans for use of the
property as a public park or recreation
area, including—

(a) Identification of the property;

(b) The name of the applicant;

(c) The specific use planned; and

(d) The intended public benefit allow-
ance.

§102-75.660 What happens if DOI does
not approve any applications or
does not submit an assignment rec-
ommendation?

If DOI does not approve any applica-
tions or does not submit an assignment
recommendation to convey the prop-
erty for public park or recreation pur-
poses, the disposal agency must pro-
ceed with other disposal action.

§102-75.665 What happens after the
disposal agency receives the assign-
ment recommendation from DOI?

If, after considering other uses for
the property, the disposal agency ap-
proves the assignment recommenda-
tion from DOI, it must assign the prop-
erty by letter or other document to the
Secretary of the Interior. The disposal
agency must furnish to the landholding
agency a copy of the assignment, un-
less the landholding agency is also the
disposal agency. If the recommenda-
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tion is disapproved, the disposal agency
must likewise notify the Secretary.

§102-75.670 What responsibilities does
DOI have after receiving the dis-
posal agency’s assignment letter?

After receiving the disposal agency’s
assignment letter, the Secretary of the
Interior must provide the disposal
agency with a Notice of Proposed
Transfer within 30 calendar days. If the
disposal agency approves the proposed
transfer within 30 calendar days, the
Secretary may proceed with the trans-
fer. DOI must take all necessary ac-
tions to accomplish the transfer within
15 calendar days after the expiration of
the 30-calendar day period provided for
the disposal agency to consider the no-
tice. DOI may place the applicant in
possession of the property as soon as
practicable to minimize the Govern-
ment’s expense of protection and main-
tenance of the property. As of the date
the applicant takes possession of the
property, or the date it is conveyed,
whichever occurs first, the applicant
must assume responsibility for care
and handling and all risks of loss or
damage to the property, and has all ob-
ligations and liabilities of ownership.
DOI must furnish the disposal agency
two conformed copies of deeds, leases,
or other instruments conveying prop-
erty under 40 U.S.C. 550(e) and related
documents containing reservations, re-
strictions, or conditions regulating the
future use, maintenance or transfer of
the property.

§102-75.675 What responsibilities does
the grantee or recipient of the
property have in accomplishing or
completing the transfer?

Where appropriate, the disposal agen-
cy may make the assignment subject
to DOI requiring the grantee or recipi-
ent to bear the cost of any out-of-pock-
et expenses necessary to accomplish
the transfer, such as for surveys, fenc-
ing, security of the remaining prop-
erty, or otherwise.
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§102-75.680 What information must be
included in the deed of conveyance
of any surplus property transferred
for public park or recreation pur-
poses?

The deed of conveyance of any sur-
plus real property transferred for pub-
lic park and recreation purposes under
40 U.S.C. 550(e) must require that the
property be used and maintained for
the purpose for which it was conveyed
in perpetuity. In the event that the
property ceases to be used or main-
tained for that purpose, all or any por-
tion of such property will in its exist-
ing condition, at the option of the
United States, revert to the United
States. The deed of conveyance may
contain additional terms, reservations,
restrictions, and conditions determined
by the Secretary of the Interior to be
necessary to safeguard the interests of
the United States.

§102-75.685 Who is responsible for en-
forcing compliance with the terms
and conditions of the transfer of
property used for public park or
recreation purposes?

The Secretary of the Interior is re-
sponsible for enforcing compliance
with the terms and conditions of trans-
fer. The Secretary of the Interior is
also responsible for reforming, cor-
recting, or amending any transfer in-
strument; granting releases; and for re-
capturing any property following the
provisions of 40 U.S.C. 550(b). These ac-
tions are subject to the approval of the
head of the disposal agency. DOI must
notify the head of the disposal agency
of its intent to take or recapture the
property. The notice must identify the
property affected and describe in detail
the proposed action, including the rea-
sons for the proposed action.

§102-75.690 What happens if property
that was transferred for use as a
public park or recreation area is re-
vested in the United States by rea-
son of noncompliance with the
terms or conditions of disposal, or
for other cause?

DOI must notify the appropriate GSA
regional office immediately by letter
when title to property transferred for
use as a public park or recreation area
is to be revested in the United States
for noncompliance with the terms or

§102-75.700

conditions of disposal or for other
cause. The notification must cite the
legal and administrative actions that
DOI must take to obtain full title and
possession of the property. In addition,
it must include an adequate descrip-
tion of the property, using the Report
of Excess Real Property (Standard
Form 118) and the appropriate sched-
ules. After receiving notice from DOI
that title to the property is proposed
for revesting, GSA will review the
statement and determine if title should
be revested. If GSA, in consultation
with DOI, determines that the property
should be revested, DOI must submit a
Standard Form 118 to GSA. GSA will
review and act upon the Standard
Form 118, if acceptable. However, the
grantee must provide protection and
maintenance for the property until the
title reverts to the Federal Govern-
ment, including the period of any no-
tice of intent to revert. Such protec-
tion and maintenance must, at a min-
imum, conform to the standards pre-
scribed in the GSA Customer Guide to
Real Property Disposal.

PROPERTY FOR DISPLACED PERSONS

§102-75.695 Who can receive surplus
real property for the purpose of
providing replacement housing for
persons who are to be displaced by
Federal or Federally assisted
projects?

Section 218 of the Uniform Reloca-
tion Assistance and Real Property Ac-
quisition Policies Act of 1970, as
amended, 42 U.S.C. 4638 (the Relocation
Act), authorizes the disposal agency to
transfer surplus real property to a
State agency to provide replacement
housing under title II of the Relocation
Act for persons who are or will be dis-
placed by Federal or Federally assisted
projects.

§102-75.700 Which Federal agencies
may solicit applications from eligi-
ble State agencies interested in ac-
quiring the property to provide re-
placement housing for persons
being displaced by Federal or Fed-
erally assisted projects?

After receiving the surplus notice,
any Federal agency needing property
for replacement housing for displaced
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persons may solicit applications from
eligible State agencies.

§102-75.705 When must the Federal
agency notify the disposal agency
that an eligible State agency is in-
terested in acquiring the property
under section 218?

Federal agencies must notify the dis-
posal agency within 30 calendar days
after the date of the surplus notice, if
an eligible State agency is interested
in acquiring the property under section
218 of the Relocation Act.

§102-75.710 What responsibilities do
landholding and disposal agencies
have concerning properties used
for providing replacement housing
for persons who will be displaced
by Federal or Federally assisted
projects?

Both landholding and disposal agen-
cies must cooperate, to the fullest ex-
tent possible, with Federal and State
agency representatives in their inspec-
tion of the property and in furnishing
information relating to the property.

§102-75.715 When can a Federal agen-
cy request transfer of the property
to the selected State agency?

Federal agencies must advise the dis-
posal agency and request transfer of
the property to the selected State
agency within 30 calendar days after
the expiration of the 30-calendar day
period specified in §102-75.705.

§102-75.720 Is there a specific or pre-
ferred format for the transfer re-
quest and who should receive it?

Any request submitted by a Federal
agency must be in the form of a letter
addressed to the appropriate GSA Pub-
lic Buildings Service (PBS) regional
property disposal office.

§102-75.725 What does the transfer re-
quest contain?

Any transfer request must include—
(a) Identification of the property by
name, location, and control number;
(b) The name and address of the spe-
cific State agency and a copy of the
State agency’s application or proposal;
(c) A certification by the appropriate
Federal agency official that the prop-
erty is required to house displaced per-
sons authorized by section 218; that all
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other options authorized under title II
of the Relocation Act have been ex-
plored and replacement housing cannot
be found or made available through
those channels; and that the Federal or
Federally assisted project cannot be
accomplished unless the property is
made available for replacement hous-
1ng;

(d) Any special terms and conditions
that the Federal agency deems nec-
essary to include in conveyance instru-
ments to ensure that the property is
used for the intended purpose;

(e) The name and proposed location
of the Federal or Federally assisted
project that is creating the require-
ment;

(f) Purpose of the project;

(g) Citation of enabling legislation or
authorization for the project, when ap-
propriate;

(h) A detailed outline of steps taken
to obtain replacement housing for dis-
placed persons as authorized under
title II of the Relocation Act; and

(i) Details of the arrangements that
have been made to construct replace-
ment housing on the surplus property
and to ensure that displaced persons
will be provided housing in the devel-
opment.

§102-75.730 What happens if a Federal
agency does not submit a transfer
request to the disposal agency for
property to be used for replacement
housing for persons who will be dis-
placed by Federal or Federally as-
sisted projects?

If the disposal agency does not re-
ceive a request for assignment or
transfer of the property under §102-
75.715, then the disposal agency must
proceed with other appropriate disposal
actions.

§102-75.735 What happens after the
disposal agency receives the trans-
fel; request from the Federal agen-
cy?

If, after considering other uses for
the property, the disposal agency de-
termines that the property should be
made available for replacement hous-
ing under section 218, it must transfer
the property to the designated State
agency on such terms and conditions as
will protect the United States’ inter-
ests, including the payment or the
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agreement to pay to the United States
all amounts received by the State
agency from any sale, lease, or other
disposition of the property for such
housing. The sale, lease, or other dis-
position of the property by the State
agency must be at the fair market
value as approved by the disposal agen-
cy, unless a compelling justification is
offered for disposal of the property at
less than fair market value. Disposal of
the property at less than fair market
value must also be approved by the dis-
posal agency.

§102-75.740 Does the State agency
have any responsibilities in helping
to accomplish the transfer of the
property?

Yes, the State agency is required to
bear the costs of any out-of-pocket ex-
penses necessary to accomplish the
transfer, such as costs of surveys, fenc-
ing, or security of the remaining prop-
erty.

§102-75.745 What happens if the prop-
erty transfer request is not ap-
proved by the disposal agency?

If the request is not approved, the
disposal agency must notify the Fed-
eral agency requesting the transfer.
The disposal agency must furnish a
copy of the notice of disapproval to the
landholding agency.

PROPERTY FOR CORRECTIONAL FACILITY,
LAW ENFORCEMENT, OR EMERGENCY
MANAGEMENT RESPONSE PURPOSES

§102-75.750 Who is eligible to receive
surplus real and related personal
property for correctional facility,
law enforcement, or emergency
management response purposes?

Under 40 U.S.C. 553, the head of the
disposal agency or designee may, in his
or her discretion, convey, without
monetary consideration, to any State,
or to those governmental bodies named
in the section; or to any political sub-
division or instrumentality, surplus
real and related personal property for—

(a) Correctional facility purposes, if
the Attorney General has determined
that the property is required for such
purposes and has approved an appro-
priate program or project for the care
or rehabilitation of criminal offenders;

§102-75.765

(b) Law enforcement purposes, if the
Attorney General has determined that
the property is required for such pur-
poses; or

(¢c) Emergency management response
purposes, including fire and rescue
services, if the Director of the Federal
Emergency Management Agency
(FEMA) has determined that the prop-
erty is required for such purposes.

§102-75.755 Which Federal agencies
must the disposal agency notify
concerning the availability of sur-
plus properties for correctional fa-
cility, law enforcement, or emer-
gency management response pur-
poses?

The disposal agency must provide
prompt notification to the Office of
Justice Programs (OJP), Department
of Justice (DOJ), and FEMA that sur-
plus property is available. The disposal
agency’s notice or notification must
include a copy of the landholding agen-
cy’s Report of Excess Real Property
(Standard Form 118), with accom-
panying schedules.

§102-75.760 Who must the Office of
Justice Programs (OJP) and the
Federal Emergency Management
Agency (FEMA) notify that surplus
real property is available for cor-
rectional facility, law enforcement,
or emergency management re-
sponse purposes?

OJP or FEMA must send notices of
availability to the appropriate State
and local public agencies. The notices
must state that OJP or FEMA, as ap-
propriate, must coordinate and approve
any planning involved in developing a
comprehensive and coordinated plan of
use and procurement for the property
for correctional facility, law enforce-
ment, or emergency management re-
sponse use. The notice must also state
that public agencies may obtain appli-
cation forms and preparation instruc-
tions from OJP or FEMA.

§102-75.765 What does the term “law
enforcement” mean?

The OJP defines ‘‘law enforcement”
as ‘‘any activity involving the control
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or reduction of crime and juvenile de-
linquency, or enforcement of the crimi-
nal law, including investigative activi-
ties such as laboratory functions as
well as training.”’

§102-75.770 Is the disposal agency re-
quired to approve a determination
by the Department of Justice (DOJ)
that identifies surplus property for
correctional facility use or for law
enforcement use?

Yes, the disposal agency must ap-
prove a determination, under §102-
75.795, by DOJ that identifies surplus
property required for correctional fa-
cility use or for law enforcement use
before an eligible public agency can ob-
tain such property for correctional fa-
cility or law enforcement use.

§102-75.775 1Is the disposal agency re-
quired to approve a determination
by FEMA that identifies surplus
property for emergency manage-
ment response use?

Yes, the disposal agency must ap-
prove a determination, under §102-
75.795, by FEMA that identifies surplus
property required for emergency man-
agement response use before an eligible
public agency can obtain such property
for emergency management response
use.

§102-75.780 When must DOJ or FEMA
notify the disposal agency that an
eligible applicant is interested in
acquiring the property?

OJP or FEMA must notify the dis-
posal agency within 30 calendar days
after the date of the surplus notice, if
there is an eligible applicant interested
in acquiring the property. After that
30-calendar day period expires, OJP or
FEMA then has another 30 days to re-
view and approve an appropriate pro-
gram and notify the disposal agency of
the need for the property. If no applica-
tion is approved, then OJP or FEMA
must notify the disposal agency that
there is no requirement for the prop-
erty within the 30-calendar day period
allotted for review and approval.
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§102-75.785 What specifically must
DOJ or FEMA address in the as-
signment request or recommenda-
tion that is submitted to the dis-
posal agency?

Any determination that DOJ or
FEMA submits to the disposal agency
must provide complete information
concerning the correctional facility,
law enforcement, or emergency man-
agement response use, including—

(a) Identification of the property;

(b) Certification that the property is
required for correctional facility, law
enforcement, or emergency manage-
ment response use;

(c) A copy of the approved applica-
tion that defines the proposed plan of
use; and

(d) The environmental impact of the
proposed correctional facility, law en-
forcement, or emergency management
response use.

§102-75.790 What responsibilities do
landholding agencies and disposal
agencies have concerning prop-
erties to be used for correctional fa-
cility, law enforcement, or emer-
gency management response pur-
poses?

Both landholding and disposal agen-
cies must cooperate to the fullest ex-
tent possible with Federal and State
agency representatives in their inspec-
tion of such property and in furnishing
information relating to the property.

§102-75.795 What happens after the
disposal agency receives the assign-
ment request by DOJ or FEMA?

If, after considering other uses for
the property, the disposal agency ap-
proves the assignment request by DOJ
or FEMA, the disposal agency must
convey the property to the appropriate
grantee. The disposal agency must pro-
ceed with other disposal action if it
does not approve the assignment re-
quest, if DOJ or FEMA does not submit
an assignment request, or if the dis-
posal agency does not receive the de-
termination within the 30 calendar
days specified in §102-75.780. The dis-
posal agency must notify OJP or
FEMA 15 days prior to any announce-
ment of a determination to either ap-
prove or disapprove an application for
correctional, law enforcement, or
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emergency management response pur-
poses and must furnish to OJP or
FEMA a copy of the conveyance docu-
ments.

§102-75.800 What information must be
included in the deed of conveyance?

The deed of conveyance of any sur-
plus real property transferred under
the provisions of 40 U.S.C. 553 must
provide that all property be used and
maintained for the purpose for which it
was conveyed in perpetuity. If the
property ceases to be used or main-
tained for that purpose, all or any por-
tion of the property must, at the op-
tion of the United States, revert to the
United States in its existing condition.
The deed of conveyance may contain
additional terms, reservations, restric-
tions, and conditions the Adminis-
trator of General Services determines
to be necessary to safeguard the United
States’ interests.

§102-75.805 Who is responsible for en-
forcing compliance with the terms
and conditions of the transfer of
the property used for correctional
facility, law enforcement, or emer-
gency management response pur-
poses?

The Administrator of General Serv-
ices is responsible for enforcing compli-
ance with the terms and conditions of
disposals of property to be used for cor-
rectional facility, law enforcement, or
emergency management response pur-
poses. GSA is also responsible for re-
forming, correcting, or amending any
disposal instrument; granting releases;
and any action necessary for recap-
turing the property following the pro-
visions of 40 U.S.C. 553(e).

§102-75.810 What responsibilities do
OJP or FEMA have if they discover
any information indicating a
change in use of a transferred prop-
erty?

Upon discovery of any information
indicating a change in use, OJP or
FEMA must—

(a) Notify GSA; and

(b) Upon request, make a redeter-
mination of continued appropriateness
of the use of a transferred property.

§102-75.820

§102-75.815 What happens if property
conveyed for correctional facility,
law enforcement, or emergency
management response purposes is
found to be in noncompliance with
the terms of the conveyance docu-
ments?

OJP or FEMA must, prior to the re-
possession, provide the appropriate
GSA regional property disposal office
with an accurate description of the real
and related personal property involved.
OJP or FEMA must use the Report of
Excess Real Property (Standard Form
118), and the appropriate schedules for
this purpose. After receiving a state-
ment from OJP or FEMA that the title
to the property is proposed for re-
vesting, GSA will review the statement
and determine if title should be re-
vested. If GSA, in consultation with
OJP or FEMA, determines that the
property should be revested, OJP or
FEMA must submit a Standard Form
118 to GSA. GSA will review and act
upon the Standard Form 118, if accept-
able. However, the grantee must pro-
vide protection and maintenance for
the property until the title reverts to
the Federal Government, including the
period following any notice of intent to
revert. Such protection and mainte-
nance must, at a minimum, conform to
the standards prescribed in the GSA
Customer Guide to Real Property Dis-
posal.

PROPERTY FOR PORT FACILITY USE

§102-75.820 Which Federal agency is
eligible to receive surplus real and
related personal property for the
development or operation of a port
facility?

Under 40 U.S.C. 554, the Adminis-
trator of General Services, the Sec-
retary of the Department of Defense (in
the case of property located at a mili-
tary installation closed or realigned
pursuant to a base closure law), or
their designee, may assign to the Sec-
retary of the Department of Transpor-
tation (DOT) for conveyance, without
monetary consideration, to any State,
or to governmental bodies, any polit-
ical subdivision, municipality, or in-
strumentality, surplus real and related
personal property, including buildings,
fixtures, and equipment situated on the
property, that DOT recommends as
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being needed for the development or
operation of a port facility.

§102-75.825 Who must the disposal
agency notify when surplus real
and related personal property is
available for port facility use?

The disposal agency must notify es-
tablished State, regional or metropoli-
tan clearinghouses and eligible public
agencies that surplus real property is
available for the development or oper-
ation of a port facility. The disposal
agency must transmit a copy of the no-
tice to DOT and a copy of the land-
holding agency’s Report of Excess Real
Property (Standard Form 118 and sup-
porting schedules).

§102-75.830 What does the surplus no-
tice contain?

Surplus notices to eligible public
agencies must state—

(a) That public agencies must coordi-
nate any planning involved in the de-
velopment of the comprehensive and
coordinated plan of use and procure-
ment of property, with DOT, the Sec-
retary of Labor, and the Secretary of
Commerce;

(b) That any party interested in ac-
quiring the property for use as a port
facility must contact the Department
of Transportation, Maritime Adminis-
tration, for the application and in-
structions;

(c) That the disposal agency must ap-
prove a recommendation from DOT be-
fore it can assign the property to DOT
(see §102-75.905); and

(d) That any subsequent conveyance
is subject to the approval of the head of
the disposal agency as stipulated under
40 U.S.C. 554 and referenced in §102-
75.865.

§102-75.835 When must DOT notify
the disposal agency that an eligible
applicant is interested in acquiring
the property?

DOT must notify the disposal agency
within 30 calendar days after the date
of the surplus notice if there is an eli-
gible applicant interested in acquiring
the property. After that 30-calendar
day period expires, DOT then has an-
other 30 calendar days to review and
approve applications and notify the
disposal agency of the need for the
property. If no application is approved,
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then DOT must notify the disposal
agency that there is no requirement for
the property within the same 30-cal-
endar day period allotted for review
and approval.

§102-75.840 What action must the dis-
posal agency take after an eligible
public agency has submitted a plan
of use for and an application to ac-
quire a port facility property?

Whenever an eligible public agency
has submitted a plan of use for a port
facility requirement, the disposal agen-
cy must transmit two copies of the
plan to DOT. DOT must either submit
to the disposal agency, within 30 cal-
endar days after the date the plan is
transmitted, a recommendation for as-
signment of the property to DOT, or in-
form the disposal agency, within the
30-calendar day period, that a rec-
ommendation will not be made for as-
signment of the property to DOT.

§102-75.845 What must DOT address
in the assignment recommendation
submitted to the disposal agency?

Any assignment recommendation
that DOT submits to the disposal agen-
cy must provide complete information
concerning the contemplated port fa-
cility use, including—

(a) An identification of the property;

(b) An identification of the applicant;

(c) A copy of the approved applica-
tion, which defines the proposed plan of
use of the property;

(d) A statement that DOT’s deter-
mination (that the property is located
in an area of serious economic disrup-
tion) was made in consultation with
the Secretary of Labor;

(e) A statement that DOT approved
the economic development plan, associ-
ated with the plan of use of the prop-
erty, in consultation with the Sec-
retary of Commerce; and

(f) A copy of the explanatory state-
ment, required under 40 TU.S.C.
554(¢c)(2)(C).

§102-75.850 What responsibilities do
landholding agencies have con-
cerning properties to be used in the
development or operation of a port
facility?

Landholding agencies must cooperate
to the fullest extent possible with DOT
representatives and the Secretary of
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Commerce in their inspection of such
property, and with the Secretary of
Labor in affirming that the property is
in an area of serious economic disrup-
tion, and in furnishing any information
relating to such property.

§102-75.855 What happens if DOT does
not submit an assignment rec-
ommendation?

If DOT does not submit an assign-
ment recommendation or if it is not re-
ceived within 30 calendar days, the dis-
posal agency must proceed with other
disposal action.

§102-75.860 What happens after the
disposal agency receives the assign-
ment recommendation from DOT?

If, after considering other uses for
the property, the disposal agency ap-
proves the assignment recommenda-
tion from DOT, the disposal agency
must assign the property by letter or
other document to DOT. If the disposal
agency disapproves the recommenda-
tion, the disposal agency must likewise
notify DOT. The disposal agency must
furnish to the landholding agency a
copy of the assignment, unless the
landholding agency is also the disposal
agency.

§102-75.865 What responsibilities does
DOT have after receiving the dis-
posal agency’s assignment letter?

After receiving the assignment letter
from the disposal agency, DOT must
provide the disposal agency with a No-
tice of Proposed Transfer within 30 cal-
endar days after the date of the assign-
ment letter. If the disposal agency ap-
proves the proposed transfer within 30
calendar days of the receipt of the No-
tice of Proposed Transfer, DOT may
prepare the conveyance documents and
proceed with the conveyance. DOT
must take all necessary actions to ac-
complish the conveyance within 15 cal-
endar days after the expiration of the
30-calendar day period provided for the
disposal agency to consider the notice.
DOT must furnish the disposal agency
two conformed copies of the instru-
ments conveying property and all re-
lated documents containing restric-
tions or conditions regulating the fu-
ture use, maintenance, or transfer of
the property.

§ 102-75.880

§102-75.870 Who is responsible for en-
forcing compliance with the terms
and conditions of the port facility
conveyance?

DOT is responsible for enforcing com-
pliance with the terms and conditions
of conveyance, including reforming,
correcting, or amending any instru-
ment of conveyance; granting releases;
and taking any necessary actions to re-
capture the property following the pro-
visions of 40 U.S.C. 554(f). Any of these
actions are subject to the approval of
the head of the disposal agency. DOT
must notify the head of the disposal
agency of its intent to take any pro-
posed action, identify the property af-
fected, and describe in detail the pro-
posed action, including the reasons for
the proposed action.

§102-75.875 What happens in the case
of repossession by the United States
under a reversion of title for non-
compliance with the terms or condi-
tions of conveyance?

In each case of a repossession by the
United States, DOT must, at or prior to
reversion of title, provide the appro-
priate GSA regional property disposal
office, with a Report of Excess Real
Property (Standard Form 118) and ac-
companying schedules. After receiving
a statement from DOT that title to the
property is proposed for revesting, GSA
will review the statement and deter-
mine if title should be revested. If
GSA, in consultation with DOT, deter-
mines that the property should be re-
vested, DOT must submit a Standard
Form 118 to GSA. GSA will review and
act upon the Standard Form 118, if ac-
ceptable. However, the grantee must
provide protection and maintenance for
the property until the title reverts to
the Federal Government, including the
period following the notice of intent to
revert. Such protection and mainte-
nance must, at a minimum, conform to
the standards prescribed in the GSA
Customer Guide to Real Property Dis-
posal.

NEGOTIATED SALES

§102-75.880 When may Executive
agencies conduct negotiated sales?

Executive agencies may conduct ne-
gotiated sales only when—
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(a) The estimated fair market value
of the property does not exceed $15,000;

(b) Bid prices after advertising are
unreasonable (for all or part of the
property) or were not independently ar-
rived at in open competition;

(c) The character or condition of the
property or unusual circumstances
make it impractical to advertise for
competitive bids and the fair market
value of the property and other satis-
factory terms of disposal are obtain-
able by negotiation;

(d) The disposals will be to States,
the Commonwealth of Puerto Rico,
possessions, political subdivisions, or
tax-supported agencies therein, and the
estimated fair market value of the
property and other satisfactory terms
of disposal are obtainable by negotia-
tion. Negotiated sales to public bodies
can only be conducted if a public ben-
efit, which would not be realized from
a competitive sale, will result from the
negotiated sale; or

(e) Negotiation is otherwise author-
ized by Chapter 5 of Subtitle I of Title
40 of the United States Code or other
law, such as disposals of power trans-
mission lines for public or cooperative
power projects.

§102-75.885 What are the disposal
agency’s responsibilities concerning
negotiated sales?

The disposal agency must—

(a) Obtain such competition as is fea-
sible in all negotiations of disposals
and contracts for disposal of surplus
property; and

(b) Prepare and transmit an explana-
tory statement if the fair market value
of the property exceeds $100,000, identi-
fying the circumstances of each dis-
posal by negotiation for any real prop-
erty specified in 40 U.S.C. 545(e), to the
appropriate committees of the Con-
gress in advance of such disposal.

§102-75.890 What clause must be in
the offer to purchase and convey-
ance documents for negotiated
sales to public agencies?

Disposal agencies must include in the
offer to purchase and conveyance docu-
ments an excess profits clause, which
usually runs for 3 years, to eliminate
the potential for windfall profits to
public agencies. This clause states
that, if the purchaser should sell or
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enter into agreements to sell the prop-
erty within 3 years from the date of
title transfer by the Federal Govern-
ment, all proceeds in excess of the pur-
chaser’s costs will be remitted to the
Federal Government.

§102-75.895 What wording must gen-
erally be in the excess profits
clause that is required in the offer
to purchase and in the conveyance
document?

The wording of the excess profits
clause should generally be as follows:

Excess Profits Covenant for Negotiated
Sales to Public Bodies

(a) This covenant shall run with the land
for a period of 3 years from the date of con-
veyance. With respect to the property de-
scribed in this deed, if at any time within a
3-year period from the date of transfer of
title by the Grantor, the Grantee, or its suc-
cessors or assigns, shall sell or enter into
agreements to sell the property, either in a
single transaction or in a series of trans-
actions, it is covenanted and agreed that all
proceeds received or to be received in excess
of the Grantee’s or a subsequent seller’s ac-
tual allowable costs will be remitted to the
Grantor. In the event of a sale of less than
the entire property, actual allowable costs
will be apportioned to the property based on
a fair and reasonable determination by the
Grantor.

(b) For purposes of this covenant, the
Grantee’s or a subsequent seller’s allowable
costs shall include the following:

(1) The purchase price of the real property.

(2) The direct costs actually incurred and
paid for improvements that serve only the
property, including road construction, storm
and sanitary sewer construction, other pub-
lic facilities or utility construction, building
rehabilitation and demolition, landscaping,
grading, and other site or public improve-
ments.

(3) The direct costs actually incurred and
paid for design and engineering services with
respect to the improvements described in
(b)(2) of this section.

(4) The finance charges actually incurred
and paid in conjunction with loans obtained
to meet any of the allowable costs enumer-
ated above.

(c) None of the allowable costs described in
paragraph (b) of this section will be deduct-
ible if defrayed by Federal grants or if used
as matching funds to secure Federal grants.

(d) To verify compliance with the terms
and conditions of this covenant, the Grantee,
or its successors or assigns, shall submit an
annual report for each of the subsequent 3
years to the Grantor on the anniversary date
of this deed. Each report will identify the
property involved in this transaction and
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will contain such of the following items of
information as are applicable at the time of
submission:

(1) A statement indicating whether or not
a resale has been made.

(2) A description of each portion of the
property that has been resold.

(3) The sale price of each such resold por-
tion.

(4) The identity of each purchaser.

(5) The proposed land use.

(6) An enumeration of any allowable costs
incurred and paid that would offset any real-
ized profit.

(e) The Grantor may monitor the property
and inspect records related thereto to ensure
compliance with the terms and conditions of
this covenant and may take any actions that
it deems reasonable and prudent to recover
any excess profits realized through the resale
of the property.

§102-75.900 What is a negotiated sale
for economic development pur-
poses?

A negotiated sale for economic devel-
opment purposes means that the public
body purchasing the property will de-
velop or make substantial improve-
ments to the property with the inten-
tion of reselling or leasing the property
in parcels to users to advance the com-
munity’s economic benefit. This type
of negotiated sale is acceptable where
the expected public benefits to the
community are greater than the antici-
pated proceeds derived from a competi-
tive public sale.

EXPLANATORY STATEMENTS FOR
NEGOTIATED SALES

§102-75.905 When must the disposal
agency prepare an explanatory
statement?

The disposal agency must prepare an
explanatory statement of the cir-
cumstances of each of the following
proposed disposals by negotiation:

(a) Any real property that has an es-
timated fair market value in excess of
$100,000, except that any real property
disposed of by lease or exchange is sub-
ject only to paragraphs (b) through (d)
of this section.

(b) Any real property disposed of by
lease for a term of 5 years or less, if the
estimated fair annual rent is in excess
of $100,000 for any of such years.

(c) Any real property disposed of by
lease for a term of more than 5 years,
if the total estimated rent over the

§102-75.930
term of the lease is in excess of
$100,000.

(d) Any real property or real and re-
lated personal property disposed of by
exchange, regardless of value, or any
property disposed in which any part of
the consideration is real property.

§102-75.910 Are there any exceptions
to this policy of preparing explana-
tory statements?

Yes, the disposal agency is not re-
quired to prepare an explanatory state-
ment for property authorized to be dis-
posed of without advertising by any
provision of law other than 40 U.S.C.
545.

§102-75.915 Do disposal agencies need
to retain a copy of the explanatory
statement?

Yes, disposal agencies must retain a
copy of the explanatory statement in
their files.

§102-75.920 Where is the explanatory
statement sent?

Disposal agencies must submit each
explanatory statement to the Adminis-
trator of General Services for review
and transmittal by letter from the Ad-
ministrator of General Services to the
Senate Committee on Governmental
Affairs and the House Committee on
Government Reform and any other ap-
propriate committees of the Senate
and House of Representatives. Disposal
agencies must include in the submis-
sion to the Administrator of General
Services any supporting data that may
be relevant and necessary for evalu-
ating the proposed action.

§102-75.925 Is GSA required to furnish
the disposal agency with the ex-
planatory statement’s transmittal
letter sent to Congress?

Yes, GSA must furnish copies of its
transmittal letters to the committees
of the Congress (see §102-75.920) to the
disposal agency.

§102-75.930 What happens if there is
no objection by an appropriate
committee or subcommittee of Con-
gress concerning the proposed ne-
gotiated sale?

If there is no objection, the disposal
agency may consummate the sale on or
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after 35 days from the date the Admin-
istrator of General Services trans-
mitted the explanatory statement to
the committees. If there is an objec-
tion, the disposal agency must resolve
objections with the appropriate Con-
gressional committee or subcommittee
before consummating the sale.

PUBLIC SALES

§102-75.935 What are disposal agen-
cies’ responsibilities concerning
public sales?

Disposal agencies must make avail-
able by competitive public sale any
surplus property that is not disposed of
by public benefit discount conveyance
or by negotiated sale. Awards must be
made to the responsible bidder whose
bid will be most advantageous to the
Government, price and other factors
considered.

DISPOSING OF EASEMENTS

§102-75.936 When can an agency dis-
pose of an easement?

When the use, occupancy or control
of an easement is no longer needed,
agencies may release the easement to
the owner of the land subject to the
easement (servient estate).

§102-75.937 Can an easement be re-
leased or disposed of at no cost?

Yes. However, agencies must consider
the Government’s cost of acquiring the
easement and other factors when deter-
mining if the easement will be disposed
of with or without monetary or other
consideration. If the easement was ac-
quired at substantial consideration,
agencies must—

(a) Determine the easement’s fair
market value (estimate the fair mar-
ket value of the fee land without the
easement and with the easement then
compute the difference or compute the
damage the easement caused to the fee
land); and

(b) Negotiate the highest obtainable
price with the owner of the servient es-
tate to release the easement.
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§102-75.938 May the easement and the
land that benefited from the ease-
ment (dominant estate) be disposed
of separately?

Yes. If the easement is no longer
needed in connection with the domi-
nant estate, it may be disposed of sepa-
rately to the owner of the servient es-
tate. However, if the dominant estate
is also surplus, the easement should be
disposed of with the dominant estate.

GRANTING EASEMENTS

§102-75.939 When can agencies grant
easements?

Agencies may grant easements in,
on, or over Government-owned real
property upon determining that the
easement will not adversely impact the
Government’s interests.

§102-75.940 Can agencies grant ease-
ments at no cost?

Yes. Easements may be granted with
or without monetary or other consider-
ation, including any interest in real
property.

§102-75.941 Does an agency retain re-
sponsibility for the easement?

Agencies may relinquish legislative
jurisdiction as deemed necessary and
desirable to the State where the real
property containing the easement is lo-
cated.

§102-75.942 What must agencies con-
sider when granting easements?

Agencies must—

(a) Determine the easement’s fair
market value; and

(b) Determine the remaining prop-
erty’s reduced or enhanced value be-
cause of the easement.

§102-75.943 What happens if granting
an easement will reduce the value
of the property?

If the easement will reduce the prop-
erty’s value, agencies must grant the
easement for the amount by which the
property’s fair market value is de-
creased unless the agency determines
that the Government’s best interests
are served by granting the easement at
either reduced or without monetary or
other consideration.
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NON-FEDERAL INTERIM USE OF SURPLUS
PROPERTY

§102-75.944 Can landholding agencies
outlease surplus real property for
non-Federal interim use?

Yes, landholding agencies who pos-
sess independent authority to outlease
property may allow organizations to
use surplus real property awaiting dis-
posal using either a lease or permit,
only when—

(a) The lease or permit does not ex-
ceed one year and is revocable with not
more than a 30-day notice by the dis-
posal agency;

(b) The use and occupancy will not
interfere with, delay, or impede the
disposal of the property; and

(c) The agency executing the agree-
ment is responsible for the servicing of
such property.

Subpart D—Management of
Excess and Surplus Real Property

§102-75.945 What is GSA’s policy con-
cerning the physical care, handling,
protection, and maintenance of ex-
cess and surplus real property and
related personal property?

GSA’s policy is to—

(a) Manage excess and surplus real
property, including related personal
property, by providing only those min-
imum services necessary to preserve
the Government’s interest and realiz-
able value of the property considered;

(b) Place excess and surplus real
property in productive use through in-
terim utilization, provided, that such
temporary use and occupancy do not
interfere with, delay, or impede its
transfer to a Federal agency or dis-
posal; and

(c) Render safe or destroy aspects of
excess and surplus real property that
are dangerous to the public health or
safety.

TAXES AND OTHER OBLIGATIONS

§102-75.950 Who has the responsibility
for paying property-related obliga-
tions pending transfer or disposal
of the property?

Except as otherwise provided in §102-
75.230, the landholding agency is still
responsible for any and all operational
costs and expenses or other property-
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related obligations pending transfer or
disposal of the property.

DECONTAMINATION

§102-75.955 Who is responsible for de-
contaminating excess and surplus
real property?

The landholding agency is respon-
sible for all expenses to the Govern-
ment and for the supervision of the de-
contamination of excess and surplus
real property that has been contami-
nated with hazardous materials of any
sort. Extreme care must be exercised in
the decontamination, management,
and disposal of contaminated property
in order to prevent such properties
from becoming a hazard to the general
public. The landholding agency must
inform the disposal agency of any and
all hazards involved relative to such
property to protect the general public
from hazards and to limit the Govern-
ment’s liability resulting from disposal
or mishandling of hazardous materials.

IMPROVEMENTS OR ALTERATIONS

§102-75.960 May landholding agencies
make improvements or alterations
to excess or surplus property in
those cases where disposal is other-
wise not feasible?

Yes, landholding agencies may make
improvements or alterations that in-
volve rehabilitation, reconditioning,
conversion, completion, additions, and
replacements in excess or surplus
structures, utilities, installations, and
land improvements, in those cases
where disposal cannot be accomplished
without such improvements or alter-
ations. However, agencies must not
enter into commitments concerning
improvements or alterations without
GSA’s prior approval.

PROTECTION AND MAINTENANCE

§102-75.965 Who must perform the
protection and maintenance of ex-
cess and surplus real property
pending transfer to another Federal
agency or disposal?

The landholding agency remains re-
sponsible and accountable for excess
and surplus real property, including re-
lated personal property, and must per-
form the protection and maintenance
of such property pending transfer to
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another Federal agency or disposal.
Guidelines for protection and mainte-
nance of excess and surplus real prop-
erty are in the GSA Customer Guide to
Real Property Disposal. The land-
holding agency is responsible for com-
plying with the requirements of the
National Oil and Hazardous Substances
Pollution Contingency Plan and initi-
ating or cooperating with others in the
actions prescribed for the prevention,
containment, or remedy of hazardous
conditions.

§102-75.970 How long is the land-
holding agency responsible for the
expense of protection and mainte-
nance of excess and surplus real
property pending its transfer or
disposal?

Generally, the landholding agency is
responsible for the cost of protection
and maintenance of excess or surplus
property until the property is trans-
ferred or disposed, but not more than
15 months. However, the landholding
agency is responsible for providing and
funding protection and maintenance
during any delay beyond that 15 month
period, if the landholding agency—

(a) Requests deferral of the disposal
beyond the 15 month period;

(b) Continues to occupy the property
beyond the 15 month period to the det-
riment of orderly disposal; or

(c) Otherwise takes actions that re-
sult in a delay in the disposition be-
yond the 15 months.

§102-75.975 What happens if the prop-
erty is not conveyed or disposed of
during this time frame?

If the property is not transferred to a
Federal agency or disposed of during
the 15-month period mentioned in §102—
75.970, then the disposal agency must
pay or reimburse the landholding agen-
cy for protection and maintenance ex-
penses incurred from the expiration
date of said time period to final dis-
posal, unless—

(a) There is no written agreement be-
tween the landholding agency and the
disposal agency specifying the max-
imum amount of protection and main-
tenance expenses for which the disposal
agency is responsible;

(b) The disposal agency’s appropria-
tion, as authorized by Congress, does
not contain a provision to allow for
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payment and/or reimbursement of pro-
tection and maintenance expenses; or

(c) The delay is caused by an Execu-
tive agency’s request for an exception
from the 100 percent reimbursement re-
quirement specified in §102-75.205. In
this latter case, the requesting agency
becomes responsible for protection and
maintenance expenses incurred because
of the delay.

§102-75.980 Who is responsible for
protection and maintenance ex-
penses if there is no written agree-
ment or no Congressional appro-
priation to the disposal agency?

If there is no written agreement (be-
tween the landholding agency and the
disposal agency) or no Congressional
appropriation to the disposal agency,
the landholding agency is responsible
for all protection and maintenance ex-
penses, without any right of contribu-
tion or reimbursement from the dis-
posal agency.

ASSISTANCE IN DISPOSITION

§102-75.985 Is the landholding agency
required to assist the disposal agen-
cy in the disposition process?

Yes, the landholding agency must co-
operate with the disposal agency in
showing the property to prospective
transferees or purchasers. Unless ex-
traordinary expenses are incurred in
showing the property, the landholding
agency must absorb the entire cost of
such actions.

Subpart E—Abandonment, De-
struction, or Donation to Pub-
lic Bodies

§102-75.990 May Federal agencies
abandon, destroy, or donate to pub-
lic bodies real property?

Yes, subject to the restrictions in
this subpart, any Federal agency hav-
ing control of real property that has no
commercial value or for which the esti-
mated cost of continued care and han-
dling exceeds the estimated proceeds
from its sale, may—

(a) Abandon or destroy Government-
owned improvements and related per-
sonal property located on privately-
owned land;

266



Federal Management Regulation

(b) Destroy Government-owned im-
provements and related personal prop-
erty located on Government-owned
land (abandonment of such property is
not authorized); or

(c) Donate to public bodies any Gov-
ernment-owned real property (land and/
or improvements and related personal
property), or interests therein.

DANGEROUS PROPERTY

§102-75.995 May Federal agencies dis-
pose of dangerous property?

No, property that is dangerous to
public health or safety must be made
harmless or have adequate safeguards
in place before it can be abandoned, de-
stroyed, or donated to public bodies.

DETERMINATIONS

§102-75.1000 How is the decision
made to abandon, destroy, or do-
nate property?

No property shall be abandoned, de-
stroyed, or donated by a Federal agen-
cy under §102-75.990, unless a duly au-
thorized official of that agency deter-
mines, in writing, that—

(a) The property has no commercial
value; or

(b) The estimated cost of its contin-
ued care and handling exceeds the esti-
mated proceeds from its sale.

§102-75.1005 Who can make the deter-
mination within the Federal agency
on whether a property can be aban-
doned, destroyed, or donated?

Only a duly authorized official of
that agency not directly accountable
for the subject property can make the
determination.

§102-75.1010 When is a reviewing au-
thority required to approve the de-
termination concerning a property
that is to be abandoned, destroyed,
or donated?

A reviewing authority must approve
determinations made under §102-75.1000
before any such disposal, whenever all
the property proposed to be disposed of
by a Federal agency has a current esti-
mated fair market value of more than
$50,000.

§102-75.1030
RESTRICTIONS

§102-75.1015 Are there any restric-
tions on Federal agencies con-
cerning property donations to pub-
lic bodies?

Yes, Federal agencies must obtain
prior concurrence of GSA before donat-
ing to public bodies—

(a) Improvements on land or related
personal property having a current es-
timated fair market value in excess of
$250,000; and

(b) Land, regardless of cost.

DI1sPosAL COSTS

§102-75.1020 Are public bodies ever
required to pay the disposal costs
associated with donated property?

Yes, any public body receiving do-
nated improvements on land or related
personal property must pay the dis-
posal costs associated with the dona-
tion, such as dismantling, removal, and
the cleaning up of the premises.

ABANDONMENT AND DESTRUCTION

§102-75.1025 When can a Federal
agency abandon or destroy im-
provements on land or related per-
sonal property in lieu of donating it
to a public body?

A Federal agency may not abandon
or destroy improvements on land or re-
lated personal property unless a duly
authorized official of that agency finds,
in writing, that donating the property
is not feasible. This written finding is
in addition to the determination pre-
scribed in §§102-75.1000, 102-75.1005, and
102-75.1010. If donating the property be-
comes feasible at any time prior to ac-
tually abandoning or destroying the
property, the Federal agency must do-
nate it.

§102-75.1030 May Federal agencies
abandon or destroy property in any
manner they decide?

No, Federal agencies may not aban-
don or destroy property in a manner
that is detrimental or dangerous to
public health or safety or that will in-
fringe on the rights of other persons.
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§102-75.1035 Are there any restric-
tions on Federal agencies con-
cerning the abandonment or de-
struction of improvements on land
or related personal property?

Yes, GSA must concur in an agency’s
abandonment or destruction of im-
provements on land or related personal
property prior to abandoning or de-
stroying such improvements on land or
related personal property—

(a) That are of permanent type con-
struction; or

(b) The retention of which would en-
hance the value of the underlying land,
if it were to be made available for sale
or lease.

§102-75.1040 May Federal agencies
abandon or destroy improvements
on land or related personal prop-
erty before public notice is given of
such proposed abandonment or de-
struction?

Except as provided in §102-75.1045, a
Federal agency must not abandon or
destroy improvements on land or re-
lated personal property until after it
has given public notice of the proposed
abandonment or destruction. This no-
tice must be given in the area in which
the property is located, must contain a
general description of the property to
be abandoned or destroyed, and must
include an offering of the property for
sale. A copy of the notice must be
given to the GSA regional property dis-
posal office for the region in which the
property is located.

§102-75.1045 Are there exceptions to
the policy that requires public no-
tice be given before Federal agen-
cies abandon or destroy improve-
ments on land or related personal
property?

Yes, property can be abandoned or
destroyed without public notice if—

(a) Its value is so low or the cost of
its care and handling so great that re-
taining the property to post public no-
tice is clearly not economical;

(b) Health, safety, or security consid-
erations require its immediate aban-
donment or destruction; or

(c) The assigned mission of the agen-
cy might be jeopardized by the delay,
and a duly authorized Federal agency
official finds in writing, with respect to
paragraph (a), (b), or (c¢) of this section,
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and a reviewing authority approves
this finding. The finding must be in ad-
dition to the determinations prescribed
in §§102-75.1000, 102-75.1005, 102-75.1010,
and 102-75.1025.

§102-75.1050 Is there any property for
which this subpart does not apply?

Yes, this subpart does not apply to
surplus property assigned for disposal
to educational or public health institu-
tions pursuant to 40 U.S.C. 550(c) or (d).

Subpart F—Delegations

DELEGATION TO THE DEPARTMENT OF
DEFENSE (DOD)

§102-75.1055 What is the policy gov-
erning delegations of real property
disposal authority to the Secretary
of Defense?

GSA delegates to the Secretary of
Defense the authority to determine
that Federal agencies do not need De-
partment of Defense controlled excess
real property and related personal
property having a total estimated fair
market value, including all the compo-
nent units of the property, of less than
$50,000; and to dispose of the property
by means deemed most advantageous
to the United States.

§102-75.1060 What must the Secretary
of Defense do before determining
that DoD-controlled excess real
property and related personal prop-
erty is not required for the needs of
any Federal agency and prior to
disposal?

The Secretary must conduct a Fed-
eral screening to determine that there
is no further Federal need or require-
ment for the property.

§102-75.1065 When using a delegation
of real property disposal authority
under this subpart, is DoD required
to report excess property to GSA?

No, although the authority in this
delegation must be used following the
provisions of Chapter 5 of Subtitle I of
Title 40 of the United States Code and
its implementing regulations.
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§102-75.1070 Can this delegation of
authority to the Secretary of De-
fense be redelegated?

Yes, the Secretary of Defense may re-
delegate the authority delegated in
§102-75.1055 to any officer or employee
of the Department of Defense.

DELEGATION TO THE DEPARTMENT OF
AGRICULTURE (USDA)

§102-75.1075 What is the policy gov-
erning delegations of real property
disposal authority to the Secretary
of Agriculture?

GSA delegates authority to the Sec-
retary of Agriculture to determine that
Federal agencies do not need USDA-
controlled excess real property and re-
lated personal property having a total
estimated fair market value, including
all the component units of the prop-
erty, of less than $50,000; and to dispose
of the property by means deemed most
advantageous to the United States.

§102-75.1080 What must the Secretary
of Agriculture do before deter-
mining that USDA-controlled excess
real property and related personal
property is not required for the
needs of any Federal agency and
prior to disposal?

The Secretary must conduct a Fed-
eral screening to determine that there
is no further Federal need or require-
ment for the property.

§102-75.1085 When using a delegation
of real property disposal authority
under this subpart, is USDA re-
quired to report excess property to
GSA?

No, although the authority in this
delegation must be used following the
provisions of Chapter 5 of Subtitle I of
Title 40 of the United States Code and
its implementing regulations.

§102-75.1090 Can this delegation of
authority to the Secretary of Agri-
culture be redelegated?

Yes, the Secretary of Agriculture
may redelegate authority delegated in
§102-75.1075 to any officer or employee
of the Department of Agriculture.

§102-75.1105

DELEGATION TO THE DEPARTMENT OF
THE INTERIOR

§102-75.1095 What is the policy gov-
erning delegations of authority to
the Secretary of the Interior?

GSA delegates authority to the Sec-
retary of the Interior to—

(a) Maintain custody, control, and
accountability for mineral resources
in, on, or under Federal real property
that the Administrator or his designee
occasionally designates as currently
utilized, excess, or surplus to the Gov-
ernment’s needs;

(b) Dispose of mineral resources by
lease and to administer those leases
that are made; and

(c) Determine that Federal agencies
do not need Department of the Interior
controlled excess real property and re-
lated personal property with an esti-
mated fair market value, including all
components of the property, of less
than $50,000; and to dispose of the prop-
erty by means most advantageous to
the United States.

§102-75.1100 Can this delegation of
authority to the Secretary of the In-
terior be redelegated?

Yes, the Secretary of the Interior
may redelegate this authority to any
officer, official, or employee of the De-
partment of the Interior.

§102-75.1105 What other responsibil-
ities does the Secretary of the Inte-
rior have under this delegation of
authority?

Under this authority, the Secretary
of the Interior is responsible for—

(a) Maintaining proper inventory
records, as head of the landholding
agency;

(b) Monitoring the minerals as nec-
essary, as head of the landholding
agency, to prevent unauthorized min-
ing or removal of the minerals;

(c) Securing any appraisals deemed
necessary by the Secretary;

(d) Coordinating with all surface
landowners, Federal or otherwise, to
prevent unnecessary interference with
the surface use;

(e) Restoring damaged or disturbed
lands after removal of the mineral de-
posits;

(f) Notifying the Administrator of
General Services when the disposal of
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all marketable mineral deposits is
complete;

(g) Complying with the applicable en-
vironmental laws and regulations, in-
cluding the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321 et seq.); and the imple-
menting regulations issued by the
Council on Environmental Quality (40
CFR part 1500); section 106 of the Na-
tional Historic Preservation Act of
1966, as amended (16 U.S.C. 470f); and
the Coastal Zone Management Act of
1972 (16 U.S.C. 1451 et seq.) and the De-
partment of Commerce implementing
regulations (15 CFR parts 923 and 930);

(h) Forwarding promptly to the Ad-
ministrator of General Services copies
of any agreements executed under this
authority; and

(i) Providing the Administrator of
General Services with an annual ac-
counting of the proceeds received from
leases executed under this authority.

NATIVE AMERICAN-RELATED
DELEGATIONS

§102-75.1110 What is the policy gov-
erning delegations of authority to
the Secretary of the Interior, the
Secretary of Health and Human
Services, and the Secretary of Edu-
cation for property used in the ad-
ministration of any Native Amer-
ican-related functions?

GSA delegates authority to the Sec-
retary of the Interior, the Secretary of
Health and Human Services, and the
Secretary of Education to transfer and
to retransfer to each other, upon re-
quest, any of the property of each
agency that is being used and will con-
tinue to be used in the administration
of any functions relating to the Native
Americans. The term property, as used
in this delegation, includes real prop-
erty and such personal property as the
Secretary making the transfer or re-
transfer determines to be related per-
sonal property. The Departments must
exercise the authority conferred in this
section following applicable GSA regu-
lations issued pursuant to the provi-
sions of Chapter 5 of Subtitle I of Title
40 of the United States Code.
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§102-75.1115 Are there any limitations
or restrictions on this delegation of
authority?

This authority must be used only in
connection with property that the ap-
propriate Secretary determines—

(a) Comprises a functional unit;

(b) Is located within the TUnited
States; and

(c) Has an acquisition cost of $100,000
or less, provided that the transfer or
retransfer does not include property
situated in any area that is recognized
as an urban area or place as identified
by the most recent decennial census.

§102-75.1120 Does the property have
to be Federally screened?

No, screening is not required because
it would accomplish no useful purpose,
since the property subject to transfer
or retransfer will continue to be used
in the administration of any functions
relating to Native Americans.

§102-75.1125 Can the transfer/re-
transfer under this delegation be at
no cost or without consideration?

Yes, transfers/retransfers under this
delegation can be at no cost or without
consideration, except—

(a) Where funds programmed and ap-
propriated for acquisition of the prop-
erty are available to the Secretary re-
questing the transfer or retransfer; or

(b) Whenever reimbursement at fair
market value is required by subpart B
of this part (entitled ‘‘Utilization of
Excess Real Property”’).

§102-75.1130 What action must the
Secretary requesting the transfer
take where funds were not pro-
grammed and appropriated for ac-
quisition of the property?

The Secretary requesting the trans-
fer or retransfer must certify in writ-
ing that no funds are available to ac-
quire the property. The Secretary
transferring or retransferring the prop-
erty may make any determination nec-
essary that would otherwise be made
by GSA to carry out the authority con-
tained in this delegation.
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§102-75.1135 May this delegation of
authority to the Secretary of the In-
terior, the Secretary of Health and
Human Services, and the Secretary
of Education be redelegated?

Yes, the Secretary of the Interior,
the Secretary of Health and Human
Services, and the Secretary of Edu-
cation may redelegate any of the au-
thority contained in this delegation to
any officers or employees of their re-
spective departments.

Subpart G—Conditional Gifts of
Real Property to Further the
Defense Effort

§102-75.1140 What is the policy gov-
erning the acceptance or rejection
of a conditional gift of real property
for a particular defense purpose?

Any Federal agency receiving an
offer of a conditional gift of real prop-
erty for a particular defense purpose
within the purview of Chapter 582-Pub-
lic Law 537 (July 27, 1954) must notify
the appropriate GSA regional property
disposal office and must submit to GSA
a recommendation indicating whether
the Government should accept or reject
the gift. Nothing in this subpart shall
be construed as applicable to the ac-
ceptance of gifts under the provisions
of other laws. Following receipt of such
notification and recommendation, GSA
must—

(a) Consult with the interested agen-
cies before it may accept or reject such
conditional gifts of real property on be-
half of the United States or before it
transfers such conditional gifts of real
property to an agency; and

(b) Advise the donor and the agencies
concerned of the action taken with re-
spect to acceptance or rejection of the
conditional gift and of its final disposi-
tion.

§102-75.1145 What action must the
Federal agency receiving an offer of
a conditional gift take?

Prior to notifying the appropriate
GSA regional property disposal office,
the receiving Federal agency must ac-
knowledge receipt of the offer in writ-
ing and advise the donor that the offer
will be referred to the appropriate GSA
regional property disposal office. The
receiving agency must not indicate ac-
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ceptance or rejection of the gift on be-
half of the United States at this time.
The receiving agency must provide a
copy of the acknowledgment with the
notification and recommendation to
the GSA regional property disposal of-
fice.

§102-75.1150 What happens to the gift
if GSA determines it to be accept-
able?

When GSA determines that the gift is
acceptable and can be accepted and
used in the form in which it was of-
fered, GSA must designate an agency
and transfer the gift without reim-
bursement to this agency to use as the
donor intended.

§102-75.1155 May an acceptable gift of
property be converted to money?

GSA can determine whether or not a
gift of property can and should be con-
verted to money. After conversion,
GSA must deposit the funds with the
Treasury Department for transfer to an
appropriate account that will best ef-
fectuate the intent of the donor, in ac-
cordance with Treasury Department
procedures.

Subpart H—Use of Federal Real
Property to Assist the Homeless

DEFINITIONS

§102-75.1160 What definitions apply to
this subpart?

Applicant means any representative
of the homeless that has submitted an
application to the Department of
Health and Human Services to obtain
use of a particular suitable property to
assist the homeless.

Checklist or property checklist means
the form developed by HUD for use by
landholding agencies to report the in-
formation to be used by HUD in mak-
ing determinations of suitability.

Classification means a property’s des-
ignation as unutilized, underutilized,
excess, or surplus.

Day means one calendar day, includ-
ing weekends and holidays.

Eligible organization means a State,
unit of local government, or a private,
non-profit organization that provides
assistance to the homeless, and that is
authorized by its charter or by State

271



§102-75.1160

law to enter into an agreement with
the Federal Government for use of real
property for the purposes of this sub-
part. Representatives of the homeless
interested in receiving a deed for a par-
ticular piece of surplus Federal prop-
erty must be section 501(c)(3) tax ex-
empt.

Ezxcess property means any property
under the control of any Executive
agency that is not required for the
agency’s needs or the discharge of its
responsibilities, as determined by the
head of the agency pursuant to 40
U.S.C. 524.

GSA means the United States Gen-
eral Services Administration.

HHS means the United States De-
partment of Health and Human Serv-
ices.

Homeless means—

(1) An individual or family that lacks
a fixed, regular, and adequate night-
time residence; or

(2) An individual or family that has a
primary nighttime residence that is—

(i) A supervised publicly or privately
operated shelter designed to provide
temporary living accommodations (in-
cluding welfare hotels, congregate
shelters, and transitional housing for
the mentally ill);

(ii) An institution that provides a
temporary residence for individuals in-
tended to be institutionalized; or

(iii) A public or private place not de-
signed for, or ordinarily used as, a reg-
ular sleeping accommodation for
human beings. This term does not in-
clude any individual imprisoned or oth-
erwise detained under an Act of Con-
gress or a State law.

HUD means the United States De-
partment of Housing and Urban Devel-
opment.

ICH means the Interagency Council
on the Homeless.

Landholding agency means a Federal
department or agency with statutory
authority to control real property.

Lease means an agreement between
either HHS for surplus property, or
landholding agencies in the case of
non-excess properties or properties sub-
ject to the Base Closure and Realign-
ment Act (Pub. L. 100-526, 10 U.S.C.
2687), and the applicant, giving rise to
the relationship of lessor and lessee for
the use of Federal real property for a
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term of at least one year under the
conditions set forth in the lease docu-
ment.

Non-profit organization means an or-
ganization, no part of the net earnings
of which inures to the benefit of any
member, founder, contributor, or indi-
vidual; that has a voluntary board;
that has an accounting system or has
designated an entity that will main-
tain a functioning accounting system
for the organization in accordance with
generally accepted accounting proce-
dures; and that practices non-
discrimination in the provision of as-
sistance.

Permit means a license granted by a
landholding agency to use unutilized or
underutilized property for a specific
amount of time under terms and condi-
tions determined by the landholding
agency.

Property means real property con-
sisting of vacant land or buildings, or a
portion thereof, that is excess, surplus,
or designated as unutilized or underuti-
lized in surveys by the heads of land-
holding agencies conducted pursuant to
40 U.S.C. 524.

Regional Homeless Coordinator means
a regional coordinator of the Inter-
agency Council on the Homeless.

Representative of the Homeless means a
State or local government agency, or
private non-profit organization that
provides, or proposes to provide, serv-
ices to the homeless.

Screen means the process by which
GSA surveys Federal agencies, or
State, local and non-profit entities, to
determine if any such entity has an in-
terest in using excess Federal property
to carry out a particular agency mis-
sion or a specific public use.

State Homeless Coordinator means a
State contact person designated by a
State to receive and disseminate infor-
mation and communications received
from the Interagency Council on the
Homeless in accordance with the
McKinney-Vento Homeless Assistance
Act of 1987, as amended (42 U.S.C.
11320).

Suitable property means that HUD has
determined that a particular property
satisfies the criteria listed in §102-
75.1185.
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Surplus property means any excess
real property not required by any Fed-
eral landholding agency for its needs or
the discharge of its responsibilities, as
determined by the Administrator of
GSA.

Underutilized means an entire prop-
erty or portion thereof, with or with-
out improvements, which is used only
at irregular periods or intermittently
by the accountable landholding agency
for current program purposes of that
agency, or which is used for current
program purposes that can be satisfied
with only a portion of the property.

Unsuitable property means that HUD
has determined that a particular prop-
erty does not satisfy the criteria in
§102-75.1185.

Unutilized property means an entire
property or portion thereof, with or
without improvements, not occupied
for current program purposes for the
accountable Executive agency or occu-
pied in caretaker status only.

APPLICABILITY

§102-75.1165 What is the applicability
of this subpart?

(a) This part applies to Federal real
property that has been designated by
Federal landholding agencies as unuti-
lized, underutilized, excess, or surplus,
and is, therefore, subject to the provi-
sions of title V of the McKinney-Vento
Homeless Assistance Act, as amended
(42 U.S.C. 11411).

(b) The following categories of prop-
erties are not subject to this subpart
(regardless of whether they may be un-
utilized or underutilized):

(1) Machinery and equipment.

(2) Government-owned, contractor-
operated machinery, equipment, land,
and other facilities reported excess for
sale only to the using contractor and
subject to a continuing military re-
quirement.

(3) Properties subject to special legis-
lation directing a particular action.

(4) Properties subject to a court
order.

(5) Property not subject to survey re-
quirements of Executive Order 12512
(April 29, 1985).

(6) Mineral rights interests.

(7) Air Space interests.

(8) Indian Reservation land subject to
40 U.S.C. 523.
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(9) Property interests subject to re-
version.

(10) Easements.

(11) Property purchased in whole or
in part with Federal funds, if title to
the property is not held by a Federal
landholding agency as defined in this
part.

COLLECTING THE INFORMATION

§102-75.1170 How will information be
collected?

(a) Canvass of landholding agencies. On
a quarterly basis, HUD will canvass
landholding agencies to collect infor-
mation about property described as un-
utilized, underutilized, excess, or sur-
plus in surveys conducted by the agen-
cies under 40 U.S.C. 524, Executive
Order 12512, and subpart H of this part.
Each canvass will collect information
on properties not previously reported
and about property reported previously
the status or classification of which
has changed or for which any of the in-
formation reported on the property
checklist has changed.

(1) HUD will request descriptive in-
formation on properties sufficient to
make a reasonable determination,
under the criteria described below, of
the suitability of a property for use as
a facility to assist the homeless.

(2) HUD will direct landholding agen-
cies to respond to requests for informa-
tion within 25 days of receipt of such
requests.

(b) Agency annual report. By Decem-
ber 31 of each year, each landholding
agency must notify HUD regarding the
current availability status and classi-
fication of each property controlled by
the agency that—

(1) Was included in a list of suitable
properties published that year by HUD;
and

(2) Remains available for application
for use to assist the homeless, or has
become available for application dur-
ing that year.

(c) GSA inventory. HUD will collect
information, in the same manner as de-
scribed in paragraph (a) of this section,
from GSA regarding property that is in
GSA’s current inventory of excess or
surplus property.

(d) Change in status. If the informa-
tion provided on the property checklist
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changes subsequent to HUD’s deter-
mination of suitability, and the prop-
erty remains unutilized, underutilized,
excess or surplus, the landholding
agency must submit a revised property
checklist in response to the next quar-
terly canvass. HUD will make a new
determination of suitability and, if it
differs from the previous determina-
tion, republish the property informa-
tion in the FEDERAL REGISTER. For ex-
ample, property determined unsuitable
for national security concerns may no
longer be subject to security restric-
tions, or property determined suitable
may subsequently be found to be con-
taminated.

SUITABILITY DETERMINATION

§102-75.1175 Who issues
ability determination?

(a) Suitability determination. Within 30
days after the receipt of information
from landholding agencies regarding
properties that were reported pursuant
to the canvass described in §102-
75.1170(a), HUD will determine, under
criteria set forth in §102-75.1185, which
properties are suitable for use as facili-
ties to assist the homeless and report
its determination to the landholding
agency. Properties that are under
lease, contract, license, or agreement
by which a Federal agency retains a
real property interest or which are
scheduled to become unutilized or un-
derutilized will be reviewed for suit-
ability no earlier than six months prior
to the expected date when the property
will become unutilized or underuti-
lized, except that properties subject to
the Base Closure and Realignment Act
may be reviewed up to eighteen months
prior to the expected date when the
property will become unutilized or un-
derutilized.

(b) Scope of suitability. HUD will de-
termine the suitability of a property
for use as a facility to assist the home-
less without regard to any particular
use.

(c) Environmental information. HUD
will evaluate the environmental infor-
mation contained in property check-
lists forwarded to HUD by the land-
holding agencies solely for the purpose
of determining suitability of properties
under the criteria in §102-75.1185.

the suit-
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(d) Written record of suitability deter-
mination. HUD will assign an identifica-
tion number to each property reviewed
for suitability. HUD will maintain a
written public record of the following:

(1) The suitability determination for
a particular piece of property, and the
reasons for that determination; and

(2) The landholding agency’s response
to the determination pursuant to the
requirements of §102-75.1190(a).

(e) Property determined unsuitable.
Property that is reviewed by HUD
under this section and that is deter-
mined unsuitable for use to assist the
homeless may not be made available
for any other purpose for 20 days after
publication in the FEDERAL REGISTER
of a notice of unsuitability to allow for
review of the determination at the re-
quest of a representative of the home-
less.

(f) Procedures for appealing
unsuitability determinations. (1) To re-
quest review of a determination of
unsuitability, a representative of the
homeless must contact HUD within 20
days of publication of notice in the
FEDERAL REGISTER that a property is
unsuitable. Requests may be submitted
to HUD in writing or by calling 1-800—
927-7588 (Toll Free). Written requests
must be received no later than 20 days
after notice of unsuitability is pub-
lished in the FEDERAL REGISTER.

(2) Requests for review of a deter-
mination of unsuitability may be made
only by representatives of the home-
less, as defined in §102-75.1160.

(3) The request for review must speci-
fy the grounds on which it is based,
i.e., that HUD has improperly applied
the criteria or that HUD has relied on
incorrect or incomplete information in
making the determination (e.g., that
property is in a floodplain but not in a
floodway).

(4) Upon receipt of a request to re-
view a determination of unsuitability,
HUD will notify the landholding agen-
cy that such a request has been made,
request that the agency respond with
any information pertinent to the re-
view, and advise the agency that it
should refrain from initiating disposal
procedures until HUD has completed
its reconsideration regarding
unsuitability.
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(i) HUD will act on all requests for
review within 30 days of receipt of the
landholding agency’s response and will
notify the representative of the home-
less and the landholding agency in
writing of its decision.

(ii) If a property is determined suit-
able as a result of the review, HUD will
request the landholding agency’s deter-
mination of availability pursuant to
§102-75.1190(a), upon receipt of which
HUD will promptly publish the deter-
mination in the FEDERAL REGISTER. If
the determination of unsuitability
stands, HUD will inform the represent-
ative of the homeless of its decision.

REAL PROPERTY REPORTED EXCESS TO
GSA

§102-75.1180 For the purposes of this
subpart, what is the policy con-
cerning real property reported ex-
cess to GSA?

(a) Each landholding agency must
submit a report to GSA of properties it
determines excess. Each landholding
agency must also provide a copy of
HUD’s suitability determination, if
any, including HUD’s identification
number for the property.

(b) If a landholding agency reports a
property to GSA that has been re-
viewed by HUD for homeless assistance
suitability and HUD determined the
property suitable, GSA will screen the
property pursuant to §102-75.1180(g) and
will advise HUD of the availability of
the property for use by the homeless as
provided in §102-75.1180(e). In lieu of
the above, GSA may submit a new
checklist to HUD and follow the proce-
dures in §102-75.1180(c) through §102-
75.1180(g).

(c) If a landholding agency reports a
property to GSA that has not been re-
viewed by HUD for homeless assistance
suitability, GSA will complete a prop-
erty checklist, based on information
provided by the landholding agency,
and will forward this checklist to HUD
for a suitability determination. This
checklist will reflect any change in
classification, i.e., from unutilized or
underutilized to excess.

(d) Within 30 days after GSA’s sub-
mission, HUD will advise GSA of the
suitability determination.

(e) When GSA receives a letter from
HUD listing suitable excess properties
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in GSA’s inventory, GSA will transmit
to HUD within 45 days a response that
includes the following for each identi-
fied property:

(1) A statement that there is no other
compelling Federal need for the prop-
erty and, therefore, the property will
be determined surplus; or

(2) A statement that there is further
and compelling Federal need for the
property (including a full explanation
of such need) and that, therefore, the
property is not presently available for
use to assist the homeless.

(f) When an excess property is deter-
mined suitable and available and no-
tice is published in the FEDERAL REG-
ISTER, GSA will concurrently notify
HHS, HUD, State and local government
units, known homeless assistance pro-
viders that have expressed interest in
the particular property, and other or-
ganizations, as appropriate, concerning
suitable properties.

(g) Upon submission of a Report of
Excess to GSA, GSA may screen the
property for Federal use. In addition,
GSA may screen State and local gov-
ernmental units and eligible non-profit
organizations to determine interest in
the property in accordance with cur-
rent regulations. (See GSA Customer
Guide to Real Property Disposal.)

(h) The landholding agency will re-
tain custody and accountability and
will protect and maintain any property
that is reported excess to GSA as pro-
vided in §102-75.965.

SUITABILITY CRITERIA

§102-75.1185 What are suitability cri-
teria?

(a) All properties, buildings, and land
will be determined suitable unless a
property’s characteristics include one
or more of the following conditions:

(1) National security concerns. A prop-
erty located in an area to which the
general public is denied access in the
interest of mnational security (e.g.,
where a special pass or security clear-
ance is a condition of entry to the
property) will be determined unsuit-
able. Where alternative access can be
provided for the public without com-
promising national security, the prop-
erty will not be determined unsuitable
on this basis.
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(2) Property containing flammable or
explosive materials. A property located
within 2,000 feet of an industrial, com-
mercial, or Federal facility handling
flammable or explosive material (ex-
cluding underground storage) will be
determined unsuitable. Above ground
containers with a capacity of 100 gal-
lons or less, or larger containers that
provide the heating or power source for
the property, and that meet local safe-
ty, operation, and permitting stand-
ards, will not affect whether a par-
ticular property is determined suitable
or unsuitable. Underground storage,
gasoline stations, and tank trucks are
not included in this category, and their
presence will not be the basis of an
unsuitability determination unless
there is evidence of a threat to per-
sonal safety as provided in paragraph
(a)(b) of this section.

(3) Runway clear zone and military air-
field clear zome. A property located
within an airport runway clear zone or
military airfield clear zone will be de-
termined unsuitable.

(4) Floodway. A property located in
the floodway of a 100-year floodplain
will be determined unsuitable. If the
floodway has been contained or cor-
rected, or if only an incidental portion
of the property not affecting the use of
the remainder of the property is in the
floodway, the property will not be de-
termined unsuitable.

(5) Documented deficiencies. A prop-
erty with a documented and extensive
condition(s) that represents a clear
threat to personal physical safety will
be determined unsuitable. Such condi-
tions may include, but are not limited
to, contamination, structural damage,
extensive deterioration, friable asbes-
tos, PCBs, natural hazardous sub-
stances such as radon, periodic flood-
ing, sinkholes, or earth slides.

(6) Inaccessible. A property that is in-
accessible will be determined unsuit-
able. An inaccessible property is one
that is not accessible by road (includ-
ing property on small off-shore islands)
or is land locked (e.g., can be reached
only by crossing private property and
there is no established right or means
of entry).

(b) [Reserved]
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DETERMINATION OF AVAILABILITY

§102-75.1190 What is the policy con-
cerning determination of avail-
ability statements?

(a) Within 45 days after receipt of a
letter from HUD pursuant to §102-
75.1170(a), each 1landholding agency
must transmit to HUD a statement of
one of the following:

(1) In the case of unutilized or under-
utilized property—

(i) An intention to declare the prop-
erty excess;

(ii) An intention to make the prop-
erty available for use to assist the
homeless; or

(iii) The reasons why the property
cannot be declared excess or made
available for use to assist the home-
less. The reasons given must be dif-
ferent than those listed as suitability
criteria in §102-75.1185.

(2) In the case of excess property that
had previously been reported to GSA—

(i) A statement that there is no com-
pelling Federal need for the property
and that, therefore, the property will
be determined surplus; or

(ii) A statement that there is a fur-
ther and compelling Federal need for
the property (including a full expla-
nation of such need) and that, there-
fore, the property is not presently
available for use to assist the home-
less.

(b) [Reserved]

PUBLIC NOTICE OF DETERMINATION

§102-75.1195 What is the policy con-
cerning making public the notice of
determination?

(a) No later than 15 days after the
last—45 day period has elapsed for re-
ceiving responses from the landholding
agencies regarding availability, HUD
will publish in the FEDERAL REGISTER a
list of all properties reviewed, includ-
ing a description of the property, its
address, and classification. The fol-
lowing designations will be made:

(1) Properties that are suitable and
available.

(2) Properties that are suitable and
unavailable.

(3) Properties that are suitable and
to be declared excess.

(4) Properties that are unsuitable.
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(b) Information about specific prop-
erties can be obtained by contacting
HUD at the following toll free number:
1-800-927-7588.

(c) HUD will transmit to the ICH a
copy of the list of all properties pub-
lished in the FEDERAL REGISTER. The
ICH will immediately distribute to all
state and regional homeless coordina-
tors area-relevant portions of the list.
The ICH will encourage the state and
regional homeless coordinators to dis-
seminate this information widely.

(d) No later than February 15 of each
year, HUD will publish in the FEDERAL
REGISTER a list of all properties re-
ported pursuant to §102-75.1170(b).

(e) HUD will publish an annual list of
properties determined suitable, but
that agencies reported unavailable, in-
cluding the reasons such properties are
not available.

(f) Copies of the lists published in the
FEDERAL REGISTER will be available for
review by the public in the HUD head-
quarters building library (room 8141);
area-relevant portions of the lists will
be available in the HUD regional of-
fices and in major field offices.

APPLICATION PROCESS

§102-75.1200 How may representatives
of the homeless apply for the use of
properties to assist the homeless?

(a) Holding period. (1) Properties pub-
lished as available for application for
use to assist the homeless shall not be
available for any other purpose for a
period of 60 days beginning on the date
of publication. Any representative of
the homeless interested in any under-
utilized, unutilized, excess or surplus
Federal property for use as a facility to
assist the homeless must send to HHS
a written expression of interest in that
property within 60 days after the prop-
erty has been published in the FEDERAL
REGISTER.

(2) If a written expression of interest
to apply for suitable property for use
to assist the homeless is received by
HHS within the 60-day holding period,
such property may not be made avail-
able for any other purpose until the
date HHS or the appropriate land-
holding agency has completed action
on the application submitted pursuant
to that expression of interest.

§102-75.1200

(3) The expression of interest should
identify the specific property, briefly
describe the proposed use, the name of
the organization, and indicate whether
it is a public body or a private, non-
profit organization. The expression of
interest must be sent to the Division of
Health Facilities Planning (DHFP) of
the Department of Health and Human
Services at the following address: Di-
rector, Division of Health Facilities
Planning, Public Health Service, Room
17A-10, Parklawn Building, 5600 Fishers
Lane, Rockville, Maryland 20857. HHS
will notify the landholding agency (for
unutilized and underutilized prop-
erties) or GSA (for excess and surplus
properties) when an expression of inter-
est has been received for a particular
property.

(4) An expression of interest may be
sent to HHS any time after the 60-day
holding period has expired. In such a
case, an application submitted pursu-
ant to this expression of interest may
be approved for use by the homeless
if—

(i) No application or written expres-
sion of interest has been made under
any law for use of the property for any
purpose; and

(ii) In the case of excess or surplus
property, GSA has not received a bona
fide offer to purchase that property or
advertised for the sale of the property
by public auction.

(b) Application requirements. Upon re-
ceipt of an expression of interest,
DHFP will send an application packet
to the interested entity. The applica-
tion packet requires the applicant to
provide certain information, including
the following:

(1) Description of the applicant organi-
cation. The applicant must document
that it satisfies the definition of a
“representative of the homeless,” as
specified in §102-75.1160. The applicant
must document its authority to hold
real property. Private, non-profit orga-
nizations applying for deeds must docu-
ment that they are section 501(c)(3)
tax-exempt.

(2) Description of the property desired.
The applicant must describe the prop-
erty desired and indicate that any
modifications made to the property
will conform to local use restrictions,
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except for, in the case of leasing the
property, local zoning regulations.

(3) Description of the proposed program.
The applicant must fully describe the
proposed program and demonstrate
how the program will address the needs
of the homeless population to be as-
sisted. The applicant must fully de-
scribe what modifications will be made
to the property before the program be-
comes operational.

(4) Ability to finance and operate the
proposed program. The applicant must
specifically describe all anticipated
costs and sources of funding for the
proposed program. The applicant must
indicate that it can assume care, cus-
tody, and maintenance of the property
and that it has the necessary funds or
the ability to obtain such funds to
carry out the approved program of use
for the property.

(5) Compliance with non-discrimination
requirements. Each applicant and lessee
under this part must certify in writing
that it will comply with the require-
ments of the Fair Housing Act (42
U.S.C. 3601-3619) and implementing reg-
ulations; and as applicable, Executive
Order 11063 (Equal Opportunity in
Housing) and implementing regula-
tions; Title VI of the Civil Rights Act
of 1964 (42 U.S.C. 2000d to d-4) (Non-
discrimination in Federally-Assisted
Programs) and implementing regula-
tions; the prohibitions against dis-
crimination on the basis of age under
the Age Discrimination Act of 1975 (42
U.S.C. 6101-6107) and implementing reg-
ulations; and the prohibitions against
otherwise qualified individuals with
handicaps under section 504 of the Re-
habilitation Act of 1973 (29 U.S.C. 794)
and implementing regulations. The ap-
plicant must state that it will not dis-
criminate on the basis of race, color,
national origin, religion, sex, age, fa-
milial status, or disability in the use of
the property, and will maintain the re-
quired records to demonstrate compli-
ance with Federal laws.

(6) Insurance. The applicant must cer-
tify that it will insure the property
against loss, damage, or destruction in
accordance with the requirements of 45
CFR §12.9.

(T) Historic preservation. Where appli-
cable, the applicant must provide in-
formation that will enable HHS to
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comply with Federal historic preserva-
tion requirements.

(8) Environmental information. The ap-
plicant must provide sufficient infor-
mation to allow HHS to analyze the po-
tential impact of the applicant’s pro-
posal on the environment, in accord-
ance with the instructions provided
with the application packet. HHS will
assist applicants in obtaining any per-
tinent environmental information in
the possession of HUD, GSA, or the
landholding agency.

(9) Local govermment notification. The
applicant must indicate that it has in-
formed, in writing, the applicable unit
of general local government respon-
sible for providing sewer, water, police,
and fire services of its proposed pro-
gram.

(10) Zoning and local use restrictions.
The applicant must indicate that it
will comply with all local use restric-
tions, including local building code re-
quirements. Any applicant applying for
a lease or permit for a particular prop-
erty is not required to comply with
local zoning requirements. Any appli-
cant applying for a deed of a particular
property, pursuant to §102-75.1200(b)(3),
must comply with local zoning require-
ments, as specified in 45 CFR part 12.

(c) Scope of evaluations. Due to the
short time frame imposed for evalu-
ating applications, HHS’ evaluation
will, generally, be limited to the infor-
mation contained in the application.

(d) Deadline. Completed applications
must be received by DHFP, at the
above address, within 90 days after an
expression of interest is received from
a particular applicant for that prop-
erty. Upon written request from the
applicant, HHS may grant extensions,
provided that the appropriate land-
holding agency concurs with the exten-
sion. Because each applicant will have
a different deadline based on the date
the applicant submitted an expression
of interest, applicants should contact
the individual landholding agency to
confirm that a particular property re-
mains available prior to submitting an
application.

(e) Evaluations. (1) Upon receipt of an
application, HHS will review it for
completeness and, if incomplete, may
return it or ask the applicant to fur-
nish any missing or additional required
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information prior to final evaluation of
the application.

(2) HHS will evaluate each completed
application within 25 days of receipt
and will promptly advise the applicant
of its decision. Applications are evalu-
ated on a first-come, first-serve basis.
HHS will notify all organizations that
have submitted expressions of interest
for a particular property regarding
whether the first application received
for that property has been approved or
disapproved. All applications will be
reviewed on the basis of the following
elements, which are listed in descend-
ing order of priority, except that para-
graphs (e)(2)(iv) and (e)(2)(v) of this sec-
tion are of equal importance:

(i) Services offered. The extent and
range of proposed services, such as
meals, shelter, job training, and coun-
seling.

(ii) Need. The demand for the pro-
gram and the degree to which the
available property will be fully uti-
lized.

(iii) Implementation time. The amount
of time necessary for the proposed pro-
gram to become operational.

(iv) Experience. Demonstrated prior
success in operating similar programs
and recommendations attesting to that
fact by Federal, State, and local au-
thorities.

(v) Financial ability. The adequacy of
funding that will likely be available to
run the program fully and properly and
to operate the facility.

(3) Additional evaluation factors may
be added as deemed necessary by HHS.
If additional factors are added, the ap-
plication packet will be revised to in-
clude a description of these additional
factors.

(4) If HHS receives one or more com-
peting applications for a property with-
in 5 days of the first application, HHS
will evaluate all completed applica-
tions simultaneously. HHS will rank
approved applications based on the ele-
ments listed in §102-75.1200(e)(2) and
notify the landholding agency, or GSA,
as appropriate, of the relative ranks.

§102-75.1205
ACTION ON APPROVED APPLICATIONS

§102-75.1205 What action must be
taken on approved applications?

(a) Unutilized and underutilized prop-
erties. (1) When HHS approves an appli-
cation, it will so notify the applicant
and forward a copy of the application
to the landholding agency. The land-
holding agency will execute the lease,
or permit document, as appropriate, in
consultation with the applicant.

(2) The landholding agency maintains
the discretion to decide the following:

(i) The length of time the property
will be available. (Leases and permits
will be for a period of at least one year,
unless the applicant requests a shorter
term.)

(ii) Whether to grant use of the prop-
erty pursuant to a lease or permit.

(iii) The terms and conditions of the
lease or permit document.

(b) Ezxcess and surplus properties. (1)
When HHS approves an application, it
will so notify the applicant and request
that GSA assign the property to HHS
for leasing. Upon receipt of the assign-
ment, HHS will execute a lease in ac-
cordance with the procedures and re-
quirements set out in 45 CFR part 12.
In accordance with §102-75.965, custody
and accountability of the property will
remain throughout the lease term with
the agency that initially reported the
property as excess.

(2) Prior to assignment to HHS, GSA
may consider other Federal uses and
other important national needs; how-
ever, in deciding the disposition of sur-
plus real property, GSA will generally
give priority of consideration to uses
to assist the homeless. GSA may con-
sider any competing request for the
property made under 40 U.S.C. 550 (edu-
cation, health, public park or recre-
ation, and historic monument uses)
that is so meritorious and compelling
that it outweighs the needs of the
homeless, and HHS may likewise con-
sider any competing request made
under 40 U.S.C. 550(c) or (d) (education
and health uses).

(3) Whenever GSA or HHS decides in
favor of a competing request over a re-
quest for property for homeless assist-
ance use as provided in paragraph (b)(2)
of this section, the agency making the
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decision will transmit to the appro-
priate committees of the Congress an
explanatory statement that details the
need satisfied by conveyance of the
surplus property, and the reasons for
determining that such need was so
meritorious and compelling as to out-
weigh the needs of the homeless.

(4) Deeds. Surplus property may be
conveyed to representatives of the
homeless pursuant to 40 U.S.C. 550, and
section 501(f) of the McKinney-Vento
Homeless Assistance Act, as amended,
42 U.S.C. 11411. Representatives of the
homeless must complete the applica-
tion packet pursuant to the require-
ments of §102-75.1200 and in accordance
with the requirements of 45 CFR part
12.

(c) Completion of lease term and rever-
sion of title. Lessees and grantees will
be responsible for the protection and
maintenance of the property during the
time that they possess the property.
Upon termination of the lease term or
reversion of title to the Federal Gov-
ernment, the lessee or grantee will be
responsible for removing any improve-
ments made to the property and will be
responsible for restoration of the prop-
erty. If such improvements are not re-
moved, they will become the property
of the Federal Government. GSA or the
landholding agency, as appropriate,
will assume responsibility for protec-
tion and maintenance of a property
when the lease terminates or title re-
verts.

UNSUITABLE PROPERTIES

§102-75.1210 What action must be
taken on properties determined un-
suitable for homeless assistance?

The landholding agency will defer,
for 20 days after the date that notice of
a property is published in the FEDERAL
REGISTER, action to dispose of prop-
erties determined unsuitable for home-
less assistance. HUD will inform land-
holding agencies or GSA, if a rep-
resentative of the homeless files an ap-
peal of unsuitability pursuant to §102-
75.1175(f)(4). HUD will advise the agen-
cy that it should refrain from initi-
ating disposal procedures until HUD
has completed its reconsideration proc-
ess regarding unsuitability. Thereafter,
or if no appeal has been filed after 20
days, GSA or the appropriate land-
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holding agency may proceed with dis-
posal action in accordance with appli-
cable law.

NO APPLICATIONS APPROVED

§102-75.1215 What action must be
taken if there is no expression of in-
terest?

(a) At the end of the 60-day holding
period described in §102-75.1200(a), HHS
will notify GSA, or the landholding
agency, as appropriate, if an expression
of interest has been received for a par-
ticular property. Where there is no ex-
pression of interest, GSA or the land-
holding agency, as appropriate, will
proceed with disposal in accordance
with applicable law.

(b) Upon advice from HHS that all
applications have been disapproved, or
if no completed applications or re-
quests for extensions have been re-
ceived by HHS within 90 days from the
date of the last expression of interest,
disposal may proceed in accordance
with applicable law.

Subpart I—Screening of Federal
Real Property

§102-75.1220 How do landholding
agencies find out if excess Federal
real property is available?

If agencies report excess real and re-
lated personal property to GSA, GSA
conducts a ‘‘Federal screening’’ for the
property. Federal screening consists of
developing a ‘‘Notice of Availability”
and circulating the ‘‘Notice’’ among all
Federal landholding agencies for a
maximum of 30 days.

§102-75.1225 What details are pro-

vided in the “Notice of Avail-
ability”?
The ‘‘Notice of Availability” de-

scribes the physical characteristics of
the property; it also provides informa-
tion on location, hazards or restric-
tions, contact information, and a date
by which an interested Federal agency
must respond in writing to indicate a
definite or potential need for the prop-
erty.
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§102-75.1230 How long does an agency
have to indicate its interest in the
property?

Generally, agencies have 30 days to
express written interest in the prop-
erty. However, sometimes GSA has
cause to conduct an expedited screen-
ing of the real property and the time
allotted for responding is less than 30
days. The Notice of Availability always
contains a ‘“‘respond by’’ date.

§102-75.1235 Where should an agency
send its written response to the
“Notice of Availability”?

Look for the contact information
provided in the Notice of Availability.
Most likely, an agency will be directed
to contact one of GSA’s regional of-
fices.

§102-75.1240 Who, from the interested
landholding agency, should submit
the written response to GSA’s “No-
tice of Availability”?

An authorized official of the land-
holding agency must sign the written
response to the Notice of Availability.
An ‘“‘authorized official”’ is one who is
responsible for acquisition and/or dis-
posal decisions (e.g., head of the agency
or official designee).

§102-75.1245 What happens after the
landholding agency properly re-
sponds to a “Notice of Availability”?

The landholding agency has 60 days
(from the expiration date of the ‘‘No-
tice of Availability’’) to submit a for-
mal transfer request for the property.
Absent a formal request for transfer
within the prescribed 60 days, GSA
may, at its discretion, pursue other
disposal options.

§102-75.1250 What if the agency is not
quite sure it wants the property
and needs more time to decide?

If the written response to the ‘“‘No-
tice of Availability’ indicates a poten-
tial need, then the agency has an addi-
tional 30 days (from the expiration date
of the ‘“Notice of Availability’’) to de-
termine whether or not its has a defi-
nite requirement for the property, and
then 60 days to submit a transfer re-
quest.

§102-75.1260

§102-75.1255 What happens when
more than one agency has a valid
interest in the property?

GSA will attempt to facilitate an eq-
uitable solution between the agencies
involved. However, the Administrator
has final decision making authority in
determining which requirement aligns
with the Federal Government’s best in-
terests.

§102-75.1260 Does GSA conduct Fed-
eral screening on every property re-
ported as excess real property?

No. GSA may waive the Federal
screening for excess real property when
it determines that doing so is in the
best interest of the Federal Govern-
ment.

Below is a sample list of some of the
factors GSA may consider when mak-
ing the decision to waive Federal
screening. This list is a representative
sample and is not all-inclusive:

(a) There is a known Federal need;

(b) The property is located within the
boundaries of tribal lands;

(c) The property has known disposal
limitations precluding further Federal
use (e.g., title and/or utilization re-
strictions; reported excess specifically
for participation in the Relocation Pro-
gram; reported excess for transfer to
the current operating contractor who
will continue production according to
the terms of the disposal documents;
directed for disposal by law or special
legislation);

(d) The property will be transferred
to a ‘“‘potentially responsible party”’
(PRP) that stored, released, or disposed
of hazardous substances at the Govern-
ment-owned facility;

(e) The property is an easement;

(f) The excess property is actually a
leasehold interest where there are Gov-
ernment-owned improvements with
substantial value and cannot be easily
removed;

(g) Government-owned improvements
on Government-owned land, where the
land is neither excess nor expected to
become excess; or

(h) Screening for public benefit uses,
except for the McKinney-Vento home-
less screening, for specific property dis-
posal considerations (see §102-75.351).
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§102-75.1265 Are extensions granted
to the Federal screening and re-
sponse timeframes?

Generally, no. GSA believes the time-
frames are sufficient for agencies to
make a decision and respond. Requests
for extensions must be strongly justi-
fied and approved by the appropriate
GSA Regional Administrator. For ex-
ample, agencies may request an exten-
sion of time to submit their formal
transfer request if they are not
promptly provided GSA’s estimate of
FMV after submission of the initial ex-
pression of interest. Agencies request-
ing extensions must also submit an
agreement accepting responsibility for
providing and funding protection and
maintenance for the requested prop-
erty during the period of the extension
until the property is transferred to the
requesting agency or the requesting
agency notifies GSA that it is no
longer interested in the property. This
assumption of protection and mainte-
nance responsibility also applies to ex-
tensions associated with a requesting
agency’s request for an exception from
the 100 percent reimbursement require-
ment (see §102-75.205).

§102-75.1270 How does an agency re-
quest a transfer of Federal real
property?

Agencies must use GSA Form 1334,

Request for Transfer of Excess Real

and Related Personal Property.

§102-75.1275 Does a requesting agency
have to pay for excess real prop-
erty?

Yes. GSA is required by law to obtain
full fair market value (as determined
by the Administrator) for all real prop-
erty (see §102-75.190), except when a
transfer without reimbursement has
been authorized (see §102-75.205). GSA,
upon receipt of a valid expression of in-
terest, will promptly provide each in-
terested landholding agency with an
estimate of fair market value for the
property. GSA may transfer property
without reimbursement, if directed to
do so by law or special legislation and
for the following purposes:

(a) Migratory Bird Management
under Pub. L. 80-537, as amended by
Pub. L. 92-432.
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(b) Wildlife Conservation under Pub.
L. 80-5317.

(c) Federal Correctional facilities.

(d) Joint Surveillance System.

§102-75.1280 What happens if the
property has already been declared
surplus and an agency discovers a
need for it?

GSA can redesignate surplus prop-
erty as excess property, if the agency
requests the property for use in direct
support of its mission and GSA is satis-
fied that this transfer would be in the
best interests of the Federal Govern-
ment.

§102-75.1285 How does GSA transfer
excess real property to the request-
ing agency?

GSA transfers the property via letter
assigning ‘‘custody and account-
ability’’ for the property to the re-
questing agency. Title to the property
is held in the name of the United
States; however, the requesting agency
becomes the landholding agency and is
responsible for providing and funding
protection and maintenance for the
property.

§102-75.1290 What happens if the
landholding agency requesting the
property does not promptly accept
custody and accountability?

(a) The requesting agency must as-
sume protection and maintenance re-
sponsibilities for the property within 30
days of the date of the letter assigning
custody and accountability for the
property.

(b) After notifying the requesting
agency, GSA may, at its discretion,
pursue other disposal options.

PART 102-76—DESIGN AND
CONSTRUCTION

Subpart A—General Provisions

Sec.

102-76.5 What is the scope of this part?

102-76.10 What basic design and construc-
tion policy governs Federal agencies?

Subpart B—Design and Construction

102-76.15 What are design and construction
services?
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102-76.20 What issues must Federal agencies
consider in providing site planning and
landscape design services?

102-76.25 What standards must Federal
agencies meet in providing architectural
and interior design services?

102-76.30 What seismic safety standards
must Federal agencies follow in the de-
sign and construction of Federal facili-
ties?

NATIONAL ENVIRONMENTAL POLICY ACT OF
1969

102-76.35 What is the purpose of the Na-
tional Environmental Policy Act of 1969,
as amended (NEPA)?

102-76.40 To which real property actions
does NEPA apply?

102-76.45 What procedures must Federal
agencies follow to implement the re-
quirements of NEPA?

SUSTAINABLE DEVELOPMENT

102-76.50 What is sustainable development?

102-76.56 What sustainable development
principles must Federal agencies apply
to the siting, design, and construction of
new facilities?

Subpart C—Architectural Barriers Act

102-76.60 To which facilities does the Archi-
tectural Barriers Act Apply?

102-76.65 What standards must facilities
subject to the Architectural Barriers Act
meet?

102-76.70 When are the costs of alterations
to provide an accessible path of travel to
an altered area containing a primary
function disproportionate to the costs of
the overall alterations for facilities sub-
ject to the standards in §102-76.65(a.)?

102-76.75 What costs are included in the
costs of alterations to provide an acces-
sible path of travel to an altered area
containing a primary function for facili-
ties subject to the standards in §102-
76.65(a)?

102-76.80 What is required if the costs of al-
terations to provide an accessible path of
travel to an altered area containing a
primary function are disproportionate to
the costs of the overall alterations for fa-
cilities subject to the standards in §102-
76.65(a)?

102-76.85 What is a primary function area
for purposes of providing an accessible
route in leased facilities subject to the
standards in §102-76.65(a)?

102-76.90 Who has the authority to waive or
modify the standards in §102-76.65(a)?
102-76.95 What recordkeeping responsibil-

ities do Federal agencies have?

AUTHORITY: 40 U.S.C. 121(c) (in furtherance
of the Administrator’s authorities under 40
U.S.C. 3301-3315 and elsewhere as included

§102-76.10

under 40 U.S.C. 581 and 583); 42 U.S.C. 4152;
E.O. 12411, 48 FR 13391, 3 CFR, 1983 Comp., b.
155; E.O. 12512, 50 FR 18453, 3 CFR, 1985
Comp., p. 340.

SOURCE: 70 FR 67845, Nov. 8, 2005, unless
otherwise noted.

Subpart A—General Provisions

§102-76.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services. The accessi-
bility standards in subpart C of this
part apply to Federal agencies and
other entities whose facilities are sub-
ject to the Architectural Barriers Act.

[70 FR 67845, Nov. 8, 2005, as amended at 72
FR 5943, Feb. 8, 2007]

§102-76.10 What basic design and con-
struction policy governs Federal
agencies?

Federal agencies, upon approval from
GSA, are bound by the following basic
design and construction policies:

(a) Provide the highest quality serv-
ices for designing and constructing new
Federal facilities and for repairing and
altering existing Federal facilities.
These services must be timely, effi-
cient, and cost effective.

(b) Use a distinguished architectural
style and form in Federal facilities
that reflects the dignity, enterprise,
vigor and stability of the Federal Gov-
ernment.

(c) Follow nationally recognized
model building codes and other appli-
cable nationally recognized codes that
govern Federal construction to the
maximum extent feasible and consider
local building code requirements. (See
40 U.S.C. 3310 and 3312.)

(d) Design Federal buildings to have
a long life expectancy and accommo-
date periodic changes due to renova-
tions.

(e) Make buildings cost effective, en-
ergy efficient, and accessible to and us-
able by the physically disabled.

(f) Provide for building service equip-
ment that is accessible for mainte-
nance, repair, or replacement without
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significantly
space.

(g) Consider ease of operation when
selecting mechanical and electrical
equipment.

(h) Agencies must follow the pro-
spectus submission and approval policy
identified in §§102-73.35 and 102-73.40 of
this chapter.

disturbing occupied

Subpart B—Design and
Construction

§102-76.15 What are design and con-
struction services?

Design and construction services
are—

(a) Site planning and landscape de-
sign;

(b) Architectural and interior design;
and

(c) Engineering systems design.

§102-76.20 What issues must Federal
agencies consider in providing site
planning and landscape design
services?

In providing site planning and design
services, Federal agencies must—

(a) Make the site planning and land-
scape design a direct extension of the
building design;

(b) Make a positive contribution to
the surrounding landscape;

(c) Consider requirements (other than
procedural requirements) of local zon-
ing laws and laws relating to setbacks,
height, historic preservation, and aes-
thetic qualities of a building;

(d) Identify areas for future building
expansion in the architectural and site
design concept for all buildings where
an expansion need is identified to exist;

(e) Create a landscape design that is
a pleasant, dynamic experience for oc-
cupants and visitors to Federal facili-
ties and, where appropriate, encourage
public access to and stimulate pedes-
trian traffic around the facilities. Co-
ordinate the landscape design with the
architectural characteristics of the
building;

(f) Comply with the requirements of
the National Environmental Policy Act
of 1969, as amended, 42 U.S.C. 4321 et
seq., and the National Historic Preser-
vation Act of 1966, as amended, 16
U.S.C. 470 et seq., for each project; and
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(g) Consider the vulnerability of the
facility as well as the security needs of
the occupying agencies, consistent
with the Interagency Security Com-
mittee standards and guidelines.

§102-76.25 What standards must Fed-
eral agencies meet in providing ar-
chitectural and interior design
services?

Federal agencies must design distinc-
tive and high quality Federal facilities
that meet all of the following stand-
ards:

(a) Reflect the local architecture in
buildings through the use of building
form, materials, colors, or detail. Ex-
press a quality of permanence in the
building interior similar to the build-
ing exterior.

(b) Provide individuals with disabil-
ities ready access to, and use of, the fa-
cilities in accordance with the stand-
ards in §102-76.65.

(c) Use metric specifications in con-
struction where the metric system is
the accepted industry standard, and to
the extent that such usage is economi-
cally feasible and practical.

(d) Provide for the design of security
systems to protect Federal workers
and visitors and to safeguard facilities
against criminal activity and/or ter-
rorist activity. Security design must
support the continuity of Government
operations during civil disturbances,
natural disasters and other emergency
situations.

(e) Design and construct facilities
that meet or exceed the energy per-
formance standards applicable to Fed-
eral buildings in 10 CFR part 435.

§102-76.30 What seismic safety stand-
ards must Federal agencies follow
in the design and construction of
Federal facilities?

Federal agencies must follow the
seismic safety standards identified in
§102-80.45 of this chapter.

NATIONAL ENVIRONMENTAL POLICY ACT
OF 1969

§102-76.35 What is the purpose of the
National Environmental Policy Act
of 1969, as amended (NEPA)?

The purpose of NEPA is to—
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(a) Declare a national policy which
will encourage productive and enjoy-
able harmony between man and his en-
vironment;

(b) Promote efforts which will pre-
vent or eliminate damage to the envi-
ronment and biosphere and stimulate
the health and welfare of man;

(c) Enrich the understanding of the
ecological systems and natural re-
sources important to the Nation; and

(d) Establish a Council on Environ-
mental Quality (CEQ).

§102-76.40 To which real property ac-
tions does NEPA apply?

NEPA applies to actions that may
have an impact on the quality of the
human environment, including leasing,
acquiring, developing, managing and
disposing of real property.

§102-76.45 What procedures must Fed-
eral agencies follow to implement
the requirements of NEPA?

Federal agencies must follow the pro-
cedures identified in the Council on
Environmental Quality’s NEPA imple-
menting regulations, 40 CFR 1500-1508.
In addition, Federal agencies must fol-
low the standards that they have pro-
mulgated to implement CEQ’s regula-
tions.

SUSTAINABLE DEVELOPMENT

§102-76.50 What is sustainable devel-
opment?

Sustainable development means inte-
grating the decision-making process
across the organization, so that every
decision is made to promote the great-
est long-term benefits. It means elimi-
nating the concept of waste and build-
ing on natural processes and energy
flows and cycles; and recognizing the
interrelationship of our actions with
the natural world.

§102-76.55 What sustainable develop-
ment principles must Federal agen-
cies apply to the siting, design, and
construction of new facilities?

In keeping with the objectives of Ex-
ecutive Order 13123, ‘‘Greening of the
Government Through Efficient Energy
Management,”” and Executive Order
13101, ‘‘Greening of the Government
Through Waste Prevention, Recycling,
and Federal Acquisition,” Federal

§102-76.65

agencies must apply sustainable devel-
opment principles to the siting, design,
and construction of new facilities,
which include—

(a) Optimizing site potential;

(b) Minimizing non-renewable energy
consumption;

(c) Using environmentally preferable
products;

(d) Protecting and conserving water;

(e) Enhancing indoor environmental
quality; and

(f) Optimizing operational and main-
tenance practices.

Subpart C—Architectural Barriers
Act

§102-76.60 To which facilities does the
Architectural Barriers Act apply?

(a) The Architectural Barriers Act
applies to any facility that is intended
for use by the public or that may result
in the employment or residence therein
of individuals with disabilities, which
is to be—

(1) Constructed or altered by, or on
behalf of, the United States;

(2) Leased in whole or in part by the
United States;

(3) Financed in whole or in part by a
grant or loan made by the United
States, if the building or facility is
subject to standards for design, con-
struction, or alteration issued under
the authority of the law authorizing
such a grant or loan; or

(4) Constructed under the authority
of the National Capital Transportation
Act of 1960, the National Capital Trans-
portation Act of 1965, or Title III of the
Washington Metropolitan Area Transit
Regulation Compact.

(b) The Architectural Barriers Act
does not apply to any privately owned
residential facility unless leased by the
Government for subsidized housing pro-
grams, and any facility on a military
reservation designed and constructed
primarily for use by able bodied mili-
tary personnel.

§102-76.65 What standards must facili-
ties subject to the Architectural
Barriers Act meet?

(a) GSA adopts Appendices C and D

to 36 CFR part 1191 (ABA Chapters 1
and 2, and Chapters 3 through 10) as the
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Architectural Barriers Act Accessi-
bility Standard (ABAAS). Facilities
subject to the Architectural Barriers
Act (other than facilities described in
paragraphs (b) and (c¢) of this section)
must comply with ABAAS as set forth
below:

(1) For construction or alteration of
facilities subject to the Architectural
Barriers Act (other than Federal lease-
construction and other lease actions
described in paragraphs (a)(2) and (3),
respectively, of this section), compli-
ance with ABAAS is required if the
construction or alteration commenced
after May 8, 2006. If the construction or
alteration of such a facility com-
menced on or before May 8, 2006, com-
pliance with the Uniform Federal Ac-
cessibility Standards (UFAS) is re-
quired.

(2) For Federal lease-construction ac-
tions subject to the Architectural Bar-
riers Act, where the Government ex-
pressly requires new construction to
meet its needs, compliance with
ABAAS is required for all such leases
awarded on or after June 30, 2006.
UFAS compliance is required for all
such leases awarded before June 30,
2006.

(3) For all other lease actions subject
to the Architectural Barriers Act
(other than those described in para-
graph (a)(2) of this section), compliance
with ABAAS is required for all such
leases awarded pursuant to solicita-
tions issued after February 6, 2007.
UFAS compliance is required for all
such leases awarded pursuant to solici-
tations issued on or before February 6,
2007.

(b) Residential facilities subject to
the Architectural Barriers Act must
meet the standards prescribed by the
Department of Housing and Urban De-
velopment.

(c) Department of Defense and United
States Postal Service facilities subject
to the Architectural Barriers Act must
meet the standards prescribed by those
agencies.

[70 FR 67845, Nov. 8, 2005, as amended at 71

FR 52499, Sept. 6, 2006; 72 FR 5943, Feb. 8,
2007]
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§102-76.70 When are the costs of alter-
ations to provide an accessible path
of travel to an altered area con-
taining a primary function dis-
proportionate to the costs of the
overall alterations for facilities sub-
ject to the standards in §102-
76.65(a)?

For facilities subject to the stand-
ards in §102-76.65(a), the costs of alter-
ations to provide an accessible path of
travel to an altered area containing a
primary function are disproportionate
to the costs of the overall alterations
when they exceed 20 percent of the
costs of the alterations to the primary
function area. If a series of small alter-
ations are made to areas containing a
primary function and the costs of any
of the alterations considered individ-
ually would not result in providing an
accessible path of travel to the altered
areas, the total costs of the alterations
made within the three year period after
the initial alteration must be consid-
ered when determining whether the
costs of alterations to provide an ac-
cessible path of travel to the altered
areas are disproportionate. Facilities
for which new leases are entered into
must comply with F202.6 of the Archi-
tectural Barriers Act Accessibility
Standard without regard to whether
the costs of alterations to comply with
F202.6 are disproportionate to the costs
of the overall alterations.

§102-76.75 What costs are included in
the costs of alterations to provide
an accessible path of travel to an al-
tered area containing a primary
function for facilities subject to the
standards in § 102-76.65(a)?

For facilities subject to the stand-
ards in §102-76.65(a), the costs of alter-
ations to provide an accessible path of
travel to an altered area containing a
primary function include the costs as-
sociated with—

(a) Providing an accessible route to
connect the altered area and site ar-
rival points, including but not limited
to interior and exterior ramps, ele-
vators and lifts, and curb ramps;

(b) Making entrances serving the al-
tered area accessible, including but not
limited to widening doorways and in-
stalling accessible hardware;

(c) Making restrooms serving the al-
tered area accessible, including, but
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not limited to, enlarging toilet stalls,
installing grab bars and accessible fau-
cet controls, and insulating pipes under
lavatories;

(d) Making public telephones serving
the altered area accessible, including,
but not limited to, placing telephones
at an accessible height, and installing
amplification devices and TTYSs;

(e) Making drinking fountains serv-
ing the altered area accessible; and

(f) Making parking spaces serving the
altered area accessible.

§102-76.80 What is required if the
costs of alterations to provide an
accessible path of travel to an al-
tered area containing a primary
function are disproportionate to the
costs of the overall alterations for
facilities subject to the standards in
§102-76.65(a)?

For facilities subject to the stand-
ards in §102-76.65(a), if the costs of al-
terations to provide an accessible path
of travel to an altered area containing
a primary function are dispropor-
tionate to the costs of the overall al-
terations, the path of travel must be
made accessible to the extent possible
without exceeding 20 percent of the
costs of the alterations to the primary
function area. Priority should be given
to those elements that will provide the
greatest access in the following order:

(a) An accessible route and an acces-
sible entrance;

(b) At least one accessible restroom
for each sex or a single unisex rest-
room;

(c) Accessible telephones;

(d) Accessible drinking fountains;
and

(e) Accessible parking spaces.

§102-76.85 What is a primary function
area for purposes of providing an
accessible route in leased facilities
subject to the standards in §102-
76.65(a)?

For purposes of providing an acces-
sible route in leased facilities subject
to the standards in §102-76.65(a), a pri-
mary function area is an area that con-
tains a major activity for which the
leased facility is intended. Primary
function areas include areas where
services are provided to customers or
the public, and offices and other work
areas in which the activities of the

Pt. 102-77

Federal agency using the leased facil-
ity are carried out.

§102-76.90 Who has the authority to
waive or modify the standards in
§102-76.65(a)?

The Administrator of General Serv-
ices has the authority to waive or mod-
ify the standards in §102-76.65(a) on a
case-by-case basis if the agency head or
GSA department head submits a re-
quest for waiver or modification and
the Administrator determines that the
waiver or modification is clearly nec-
essary.

§102-76.95 What recordkeeping re-
sponsibilities do Federal agencies
have?

(a) The head of each Federal agency
must ensure that documentation is
maintained on each contract, grant or
loan for the design, construction or al-
teration of a facility and on each lease
for a facility subject to the standards
in §102-76.65(a) containing one of the
following statements:

(1) The standards have been or will be
incorporated in the design, the con-
struction or the alteration.

(2) The grant or loan has been or will
be made subject to a requirement that
the standards will be incorporated in
the design, the construction or the al-
teration.

(3) The leased facility meets the
standards, or has been or will be al-
tered to meet the standards.

(4) The standards have been waived
or modified by the Administrator of
General Services, and a copy of the
waiver or modification is included with
the statement.

(b) If a determination is made that a
facility is not subject to the standards
in §102-76.65(a) because the Architec-
tural Barriers Act does not apply to
the facility, the head of the Federal
agency must ensure that documenta-
tion is maintained to justify the deter-
mination.

PART 102-77—ART-IN-
ARCHITECTURE
Subpart A—General Provisions

Sec.
102-77.5 What is the scope of this part?
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102-77.10 What basic Art-in-Architecture
policy governs Federal agencies?

Subpart B—Art-in-Architecture

102-77.15 Who funds the Art-in-Architecture
efforts?

102-77.20 With whom should Federal agen-
cies collaborate when commissioning and
selecting art for Federal buildings?

102-77.25 Do Federal agencies have respon-
sibilities to provide national visibility
for Art-in-Architecture?

AUTHORITY: 40 U.S.C. 121 and 3306.

SOURCE: 70 FR 67847, Nov. 8, 2005, unless
otherwise noted.

Subpart A—General Provisions

§102-77.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services.

§102-77.10 What basic Art-in-Architec-
ture policy governs Federal agen-
cies?

Federal agencies must incorporate
fine arts as an integral part of the
total building concept when designing
new Federal buildings, and when mak-
ing substantial repairs and alterations
to existing Federal buildings, as appro-
priate. The selected fine arts, including
painting, sculpture, and artistic work
in other media, must reflect the na-
tional cultural heritage and emphasize
the work of living American artists.

Subpart B—Art-in-Architecture

§102-77.15 Who funds the Art-in-Archi-
tecture efforts?

To the extent not prohibited by law,
Federal agencies must fund the Art-in-
Architecture efforts by allocating a
portion of the estimated cost of con-
structing or purchasing new Federal
buildings, or of completing major re-
pairs and alterations of existing build-
ings. Funding for qualifying projects,
including new construction, building
purchases, other building acquisition,
or prospectus-level repair and alter-
ation projects, must be in a range de-
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termined by the Administrator of Gen-
eral Services.

§102-77.20 With whom should Federal
agencies collaborate with when
commissioning and selecting art for
Federal buildings?

To the maximum extent practicable,
Federal agencies should seek the sup-
port and involvement of local citizens
in selecting appropriate artwork. Fed-
eral agencies should collaborate with
the artist and community to produce
works of art that reflect the cultural,
intellectual, and historic interests and
values of a community. In addition,
Federal agencies should work collabo-
ratively with the architect of the
building and art professionals, when
commissioning and selecting art for
Federal buildings. Federal agencies
should commission artwork that is di-
verse in style and media.

§102-77.25 Do Federal agencies have
responsibilities to provide national
visibility for Art-in-Architecture?

Yes, Federal agencies should provide

Art-in-Architecture that receives ap-
propriate national and local visibility
to facilitate participation by a large
and diverse group of artists rep-
resenting a wide variety of types of
artwork.

PART 102-78—HISTORIC
PRESERVATION

Subpart A—General Provisions

Sec.

102-78.5 What is the scope of this part?

102-78.10 What basic historic preservation
policy governs Federal agencies?

Subpart B—Historic Preservation

102-78.15 What are historic properties?

102-78.20 Are Federal agencies required to
identify historic properties?

102-78.25 What is an undertaking?

102-78.30 Who are consulting parties?

102-78.35 Are Federal agencies required to
involve consulting parties in their his-
toric preservation activities?

102-78.40 What responsibilities do Federal
agencies have when an undertaking ad-
versely affects an historic or cultural
property?

102-78.45 What are Federal agencies’ respon-
sibilities concerning nomination of prop-
erties to the National Register?
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102-78.50 What historic preservation serv-
ices must Federal agencies provide?

102-78.55 For which properties must Federal
agencies provide historic preservation
services?

102-78.60 When leasing space, are Federal
agencies able to give preference to space
in historic properties or districts?

102-78.66 What are Federal agencies’ his-
toric preservation responsibilities when
disposing of real property under their
control?

102-78.70 What are an agency’s historic pres-
ervation responsibilities when disposing
of another Federal agency’s real prop-
erty?

AUTHORITY: 16 U.S.C. 470h-2; 40 U.S.C. 121(c)
and 581.

SOURCE: 70 FR 67848, Nov. 8, 2005, unless
otherwise noted.

Subpart A—General Provisions

§102-78.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services. The policies
in this part are in furtherance of GSA’s
preservation program under section 110
of the National Historic Preservation
Act of 1966, as amended (16 U.S.C. 470)
and apply to properties under the juris-
diction or control of the Administrator
and to any Federal agencies operating,
maintaining or protecting such prop-
erties under a delegation of authority
from the Administrator.

§102-78.10 What basic historic preser-
vation policy governs Federal agen-
cies?

To protect, enhance and preserve his-
toric and cultural property under their
control, Federal agencies must con-
sider the effects of their undertakings
on historic and cultural properties and
give the Advisory Council on Historic
Preservation (Advisory Council), the
State Historic Preservation Officer
(SHPO), and other consulting parties a
reasonable opportunity to comment re-
garding the proposed undertakings.

§102-78.30

Subpart B—Historic Preservation

§102-78.15 What are historic prop-
erties?

Historic properties are those that are
included in, or eligible for inclusion in,
the National Register of Historic
Places (National Register) as more spe-
cifically defined at 36 CFR 800.16.

§102-78.20 Are Federal agencies re-
quired to identify historic prop-
erties?

Yes, Federal agencies must identify
all National Register or National Reg-
ister-eligible historic properties under
their control. In addition, Federal
agencies must apply National Register
Criteria (36 CFR part 63) to properties
that have not been previously evalu-
ated for National Register eligibility
and that may be affected by the under-
takings of Federally sponsored activi-
ties.

§102-78.25 What is an undertaking?

The term undertaking means a
project, activity, or program funded in
whole or in part under the direct or in-
direct jurisdiction of a Federal agency,
including those—

(a) Carried out by or on behalf of the
agency;

(b) Carried out with Federal financial
assistance; or

(¢) Requiring a Federal permit, li-
cense, or approval.

§102-78.30 Who are consulting par-
ties?

As more particularly described in 36
CFR 800.2(c), consulting parties are
those parties having consultative roles
in the Section 106 process (i.e., Section
106 of the National Historic Preserva-
tion Act), which requires Federal agen-
cies to take into account the effects of
their undertakings on historic prop-
erties and afford the Council a reason-
able opportunity to comment on such
undertakings. Specifically, consulting
parties include the State Historic Pres-
ervation Officer; the Tribal Historic
Preservation Officer; Indian tribes and
Native Hawaiian organizations; rep-
resentatives of local governments; ap-
plicants for Federal assistance, per-
mits, licenses, and other approvals;
other individuals and organizations
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with a demonstrated interest in the un-
dertaking; and the Advisory Council (if
it elects to participate in the consulta-
tion).

§102-78.35 Are Federal agencies re-
quired to involve consulting parties
in their historic preservation activi-
ties?

Yes, Federal agencies must solicit in-
formation from consulting parties to
carry out their responsibilities under
historic and cultural preservation laws
and regulations. Federal agencies must
invite the participation of consulting
parties through their normal public no-
tification processes.

§102-78.40 What responsibilities do
Federal agencies have when an un-
dertaking adversely affects a his-
toric or cultural property?

Federal agencies must not perform
an undertaking that could alter, de-
stroy, or modify an historic or cultural
property until they have consulted
with the SHPO and the Advisory Coun-
cil. Federal agencies must minimize all
adverse impacts of their undertakings
on historic or cultural properties to
the extent that it is feasible and pru-
dent to do so. Federal agencies must
follow the specific guidance on the pro-
tection of historic and cultural prop-
erties in 36 CFR part 800.

§102-78.45 What are Federal agencies’
responsibilities concerning nomina-
tion of properties to the National
Register?

Federal agencies must nominate to
the National Register all properties
under their control determined eligible
for inclusion in the National Register.

§102-78.50 What historic preservation
services must Federal agencies pro-
vide?

Federal agencies must provide the
following historic preservation serv-
ices:

(a) Prepare a Historic Building Pres-
ervation Plan for each National Reg-
ister or National Register-eligible
property under their control. When ap-
proved by consulting parties, such
plans become a binding management
plan for the property.
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(b) Investigate for historic and cul-
tural factors all proposed sites for di-
rect and leased construction.

§102-78.55 For which properties must
Federal agencies assume historic
preservation responsibilities?

Federal agencies must assume his-
toric preservation responsibilities for
real property assets under their cus-
tody and control. Federal agencies oc-
cupying space in buildings under the
custody and control of other Federal
agencies must obtain approval from
the agency having custody and control
of the building.

§102-78.60 When leasing space, are
Federal agencies able to give pref-
erence to space in historic prop-
erties or districts?

Yes, Executive Order 13006 requires
Federal agencies that have a mission
requirement to locate in an urban area
to give first consideration to space in
historic buildings and districts inside
central business areas. Agencies may
give a price preference of up to 10 per-
cent to space in historic buildings and
districts, in accordance with §§102—
73.120 and 102-73.125 of this chapter.

§102-78.65 What are Federal agencies’
historic preservation responsibil-
ities when disposing of real prop-
erty under their control?

Federal agencies must—

(a) To the extent practicable, estab-
lish and implement alternatives for
historic properties, including adaptive
use, that are not needed for current or
projected agency purposes. Agencies
are required to get the Secretary of the
Interior’s approval of the plans of
transferees of surplus Federally-owned
historic properties; and

(b) Review all proposed excess ac-
tions to identify any properties listed
in or eligible for listing in the National
Register. Federal agencies must not
perform disposal actions that could re-
sult in the alteration, destruction, or
modification of an historic or cultural
property until Federal agencies have
consulted with the SHPO and the Advi-
sory Council.
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§102-78.70 What are an agency’s his-
toric preservation responsibilities
when disposing of another Federal
agency’s real property?

Federal agencies must not accept
property declared excess by another
Federal agency nor act as an agent for
transfer or sale of such properties until
the holding agency provides evidence
that the Federal agency has met its
National Historic Preservation Act re-
sponsibilities.

PART 102-79—ASSIGNMENT AND
UTILIZATION OF SPACE

Subpart A—General Provisions

Sec.

102-79.5 What is the scope of this part?

102-79.10 What basic assignment and utiliza-
tion of space policy governs an Executive
agency?

Subpart B—Assignment and Utilization of
Space

102-79.15 What objectives must an Executive
agency strive to meet in providing as-
signment and utilization of space serv-
ices?

ASSIGNMENT OF SPACE

102-79.20 What standard must Executive
agencies promote when assigning space?

CHILD CARE

102-79.26 May Federal agencies allot space
in Federal buildings for the provision of
child care services?

FITNESS CENTERS

102-79.30 May Federal agencies allot space
in Federal buildings for establishing fit-
ness centers?

102-79.35 What elements must Federal agen-
cies address in their planning effort for
establishing fitness programs?

FEDERAL CREDIT UNIONS

102-79.40 Can Federal agencies allot space in
Federal buildings to Federal -credit
unions?

102-79.45 What type of services may Federal
agencies provide without charge to Fed-
eral credit unions?

UTILIZATION OF SPACE

102-79.50 What standard must Executive
agencies promote in their utilization of
space?

Pt. 102-79

102-79.55 1Is there a general hierarchy of con-
sideration that agencies must follow in
their utilization of space?

102-79.60 Are agencies required to use his-
toric properties available to the agency?

OUTLEASING

102-79.66 May Executive agencies outlease
space on major public access levels,
courtyards and rooftops of public build-
ings?

SITING ANTENNAS ON FEDERAL PROPERTY

102-79.70 May Executive agencies assess fees
against other Executive agencies for an-
tenna placements and supporting serv-
ices?

102-79.75 May Executive agencies assess fees
for antenna placements against public
service organizations for antenna site
outleases on major pedestrian access lev-
els, courtyards, and rooftops of public
buildings?

102-79.80 May Executive agencies assess fees
for antenna placements against tele-
communication service providers for an-
tenna site outleases on major pedestrian
access levels, courtyards, and rooftops of
public buildings?

102-79.85 What policy must Executive agen-
cies follow concerning the placement of
commercial antennas on Federal prop-
erty?

102-79.90 What criteria must Executive
agencies consider when evaluating an-
tenna siting requests?

102-79.95 Who is responsible for the costs as-
sociated with providing access to an-
tenna sites?

102-79.100 What must Federal agencies do
with antenna siting fees that they col-
lect?

INTEGRATED WORKPLACE

102-79.105 What is the Integrated Work-
place?

102-79.110 What Integrated Workplace pol-
icy must Federal agencies strive to pro-
mote?

102-79.111 Where may Executive agencies
find additional information on Inte-
grated Workplace concepts?

PUBLIC ACCESS DEFIBRILLATION PROGRAMS

102-79.115 What guidelines must an agency
follow if it elects to establish a public ac-
cess defibrillation program in a Federal
facility?

AUTHORITY: 40 U.S.C. 121(c); E.O. 12411, 48
FR 13391, 3 CFR, 1983 Comp., p. 155; and E.O.
12512, 50 FR 18453, 3 CFR, 1985 Comp., p. 340.

SOURCE: 70 FR 67849, Nov. 8, 2005, unless
otherwise noted.
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Subpart A—General Provisions

§102-79.5
part?

What is the scope of this

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services.

§102-79.10 What basic assignment and
utilization of space policy governs
an Executive agency?

Executive agencies must provide a
quality workplace environment that
supports program operations, preserves
the value of real property assets, meets
the needs of the occupant agencies, and
provides child care and physical fitness
facilities in the workplace when ade-
quately justified. An Executive agency
must promote maximum utilization of
Federal workspace, consistent with
mission requirements, to maximize its
value to the Government.

Subpart B—Assignment and
Utilization of Space

§102-79.15 What objectives must an
Executive agency strive to meet in
providing assignment and utiliza-
tion of space services?

Executive agencies must provide as-
signment and utilization services that
will maximize the value of Federal real
property resources and improve the
productivity of the workers housed
therein.

ASSIGNMENT OF SPACE

§102-79.20 What standard must Execu-
tive agencies promote when assign-
ing space?

Executive agencies must promote the
optimum use of space for each assign-
ment at an economical cost to the Gov-
ernment, provide quality workspace
that is delivered and occupied in a
timely manner, and assign space based
on mission requirements.
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§102-79.25 May Federal agencies allot
space in Federal buildings for the
provision of child care services?

Yes, in accordance with 40 U.S.C. 590,
Federal agencies can allot space in
Federal buildings to individuals or en-
tities who will provide child care serv-
ices to Federal employees if such—

(a) Space is available;

(b) Agency determines that such
space will be used to provide child care
services to children of whom at least 50
percent have one parent or guardian
who is a Federal Government em-
ployee; and

(c) Agency determines that such indi-
vidual or entity will give priority for
available child care services in such
space to Federal employees.

FITNESS CENTERS

§102-79.30 May Federal agencies allot
space in Federal buildings for es-
tablishing fitness centers?

Yes, in accordance with 5 U.S.C. 7901,
Federal agencies can allot space in
Federal buildings for establishing fit-
ness programs.

§102-79.35 What elements must Fed-
eral agencies address in their plan-
ning effort for establishing fitness
programs?

Federal agencies must address the
following elements in their planning
effort for establishing fitness pro-
grams:

(a) A survey indicating employee in-
terest in the program.

(b) A three-to five-year implementa-
tion plan demonstrating long-term
commitment to physical fitness/health
for employees.

(c) A health related orientation, in-
cluding screening procedures, individ-
ualized exercise programs, identifica-
tion of high-risk individuals, and ap-
propriate follow-up activities.

(d) Identification of a person skilled
in prescribing exercise to direct the fit-
ness program.

(e) An approach that will consider
key health behavior related to degen-
erative disease, including smoking and
nutrition.
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(f) A modest facility that includes
only the essentials necessary to con-
duct a program involving cardio-
vascular and muscular endurance,
strength activities, and flexibility.

(g) Provision for equal opportunities
for men and women, and all employees,
regardless of grade level.

FEDERAL CREDIT UNIONS

§102-79.40 Can Federal agencies allot
space in Federal buildings to Fed-
eral credit unions?

Yes, in accordance with 12 U.S.C.
1770, Federal agencies may allot space
in Federal buildings to Federal credit
unions without charge for rent or serv-
ices if—

(a) At least 95 percent of the member-
ship of the credit union to be served by
the allotment of space is composed of
persons who either are presently Fed-
eral employees or were Federal em-
ployees at the time of admission into
the credit union, and members of their
families; and

(b) Space is available.

§102-79.45 What type of services may
Federal agencies provide without
charge to Federal credit unions?

Federal agencies may provide with-
out charge to Federal credit union
services such as—

(a) Lighting;

(b) Heating and cooling;

(c) Electricity;

(d) Office furniture;

(e) Office machines and equipment;

(f) Telephone service (including in-
stallation of lines and equipment and
other expenses associated with tele-
phone service); and

(g) Security systems (including in-
stallation and other expenses associ-
ated with security systems).

UTILIZATION OF SPACE

§102-79.50 What standard must Execu-
tive agencies promote in their utili-
zation of space?

Executive agencies, when acquiring
or utilizing Federally owned or leased
space under Title 40 of the United
States Code, must promote efficient
utilization of space. Where there is no
Federal agency space need, Executive
agencies must make every effort to

§102-79.65

maximize the productive use of vacant
space through the issuance of permits,
licenses or leases to non-Federal enti-
ties to the extent authorized by law.
(For vacant property determined ex-
cess to agency needs, refer to part 102-
75, Real Property Disposal.)

§102-79.55 Is there a general hier-
archy of consideration that agen-
cies must follow in their utilization
of space?

Yes, Federal agencies must—

(a) First utilize space in Government-
owned and Government-leased build-
ings; and

(b) If there is no suitable space in
Government-owned and Government-
leased buildings, utilize space in build-
ings under the custody and control of
the U.S. Postal Service; and

(c) If there is no suitable space in
buildings under the custody and con-
trol of the U.S. Postal Service, agen-
cies may acquire real estate by lease,
purchase, or construction, as specified
in part 102-73 of this chapter.

§102-79.60 Are agencies required to
use historic properties available to
the agency?

Yes, Federal agencies must assume
responsibility for the preservation of
the historic properties they own or
control. Prior to acquiring, con-
structing or leasing buildings, agencies
must use, to the maximum extent fea-
sible, historic properties already owned
or leased by the agency (16 U.S.C. 470h—
2).

OUTLEASING

§102-79.65 May Executive agencies
outlease space on major public ac-
cess levels, courtyards and rooftops
of public buildings?

Yes. Authority to execute such
outleases may be delegated by the Ad-
ministrator based on authorities pro-
vided by the Public Buildings Coopera-
tive Use Act (40 U.S.C. §581(h)), the
proceeds of which are to be deposited
into GSA’s Federal Buildings Fund.
Using such authority, Executive agen-
cies, upon approval from GSA, may—

(a) Enter into leases of space on
major public access levels, courtyards
and rooftops of any public building
with persons, firms, or organizations

293



§102-79.70

engaged in commercial, cultural, edu-
cational, or recreational activities (as
defined in 40 U.S.C. 3306);

(b) Establish rental rates for such
leased space equivalent to the pre-
vailing commercial rate for com-
parable space devoted to a similar pur-
pose in the vicinity of the building; and

(c) Use leases that contain terms and
conditions that the Administrator
deems necessary to promote competi-
tion and protect the public interest.

SITING ANTENNAS ON FEDERAL
PROPERTY

§102-79.70 May Executive agencies as-
sess fees against other Executive
agencies for antenna placements
and supporting services?

Yes. Executive agencies, upon ap-
proval from GSA, may assess fees for
placement of antennas and supporting
services against other agencies (that
own these antennas) under 40 U.S.C.
586(c) and 40 U.S.C. 121(e). Unless a dif-
fering rate has been approved by the
Administrator, such fees or charges
must approximate commercial charges
for comparable space and services (i.e.,
market rates). The proceeds from such
charges or fees must be credited to the
appropriation or fund initially charged
for providing the space or services. Any
amounts in excess of actual operating
and maintenance costs must be cred-
ited to miscellaneous receipts unless
otherwise provided by law. The charges
or fees assessed by the Administrator
for the placement of antennas and sup-
porting services in GSA-controlled
space are generally credited to GSA’s
Federal Buildings Fund.

§102-79.75 May Executive agencies as-
sess fees for antenna placements
against public service organizations
for antenna site outleases on major
pedestrian access levels, court-
yards, and rooftops of public build-
ings?

Yes. Executive agencies in GSA-con-
trolled space, upon approval from GSA,
may assess fees for antenna placements
against public service organizations
under 40 U.S.C. 581(h) and 40 U.S.C.
121(e). Such fees or rental rates must
be equivalent to the prevailing com-
mercial rate for comparable space de-
voted to commercial antenna place-
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ments in the vicinity of the public
building and the proceeds from such
charges or fees must be credited to
GSA’s Federal Buildings Fund.

§102-79.80 May Executive agencies as-
sess fees for antenna placements
against telecommunication service
providers for antenna site outleases
on major pedestrian access levels,
courtyards, and rooftops of public
buildings?

Yes. GSA, or other Executive agen-
cies, upon approval from GSA, may
charge fees based on market value to
telecommunication service providers
for antenna placements in public build-
ings. Market value should be equiva-
lent to the prevailing commercial rate
for comparable space for commercial
antenna placements in the vicinity of
the public building. Such fees must be
credited to GSA’s Federal Buildings
Fund.

§102-79.85 What policy must Execu-
tive agencies follow concerning the
placement of commercial antennas
on Federal property?

Executive agencies will make an-
tenna sites available on a fair, reason-
able, and nondiscriminatory basis. Col-
location of antennas should be encour-
aged where there are multiple antenna
siting requests for the same location.
In cases where this is not feasible and
space availability precludes accommo-
dating all antenna siting applicants,
competitive procedures may be used.
This should be done in accordance with
applicable Federal, State and local
laws and regulations, and consistent
with national security concerns. In
making antenna sites available, agen-
cies must avoid electromagnetic inter-
modulations and interferences. To the
maximum extent practicable, when
placing antennas for the provision of
telecommunication services to the
Federal Government, agencies should
use redundant and physically separate
entry points into the building and
physically diverse local network facili-
ties in accordance with guidance issued
by the Office of Management and Budg-
et.
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§102-79.90 What criteria must Execu-
tive agencies consider when evalu-
ating antenna siting requests?

When evaluating antenna siting re-
quests, Executive agencies must con-
sider issues such as—

(a) Public health and safety with re-
spect to the antenna installation and
maintenance;

(b) Aesthetics;

(c) Effects on historic districts, sites,
buildings, monuments, structures, or
other objects pursuant to the National
Historic Preservation Act of 1966, as
amended, and implementing regula-
tions;

(d) Protection of natural and cultural
resources (e.g., National Parks and
Wilderness areas, National Wildlife
Refuge systems);

(e) Compliance with the appropriate
level of review and documentation as
necessary under the National Environ-
mental Policy Act of 1969, as amended,
and implementing regulations of each
Federal department and agency respon-
sible for the antenna siting project,
and the Federal Aviation Administra-
tion, the National Telecommunications
and Information Administration, and
other relevant departments and agen-
cies;

(f) Compliance with the Federal Com-
munications Commission’s (FCC)
guidelines for radiofrequency exposure,
ET Docket No. 93-62, entitled ‘‘Guide-
lines for Evaluating the Environmental
Effects of Radiofrequency Radiation,”
issued August 1, 1996, and any other
order on reconsideration relating to ra-
diofrequency guidelines and their en-
forcement. These are updated guide-
lines for meeting health concerns that
reflect the latest scientific knowledge
in this area, and are supported by Fed-
eral health and safety agencies such as
the Environmental Protection Agency
and the Food and Drug Administration;
and

(g) Any requirements of the Federal
agency managing the facility, FCC,
Federal Aviation Administration, Na-
tional Telecommunications and Infor-
mation Administration, and other rel-
evant departments and agencies. To
the maximum extent practicable, when
placing antennas for the provision of
telecommunication services to the
Federal Government, agencies should

§102-79.100

use redundant and physically separate
entry points into the building and
physically diverse local network facili-
ties in accordance with guidance issued
by the Office of Management and Budg-
et. In addition, the National Capital
Planning Commission should be con-
sulted for siting requests within the
Washington, D.C. metropolitan area.

§102-79.95 Who is responsible for the
costs associated with providing ac-
cess to antenna sites?

The telecommunications service pro-
vider is responsible for any reasonable
costs to Federal agencies associated
with providing access to antenna sites,
including obtaining appropriate clear-
ance of provider personnel for access to
buildings or land deemed to be security
sensitive as is done with service con-
tractor personnel. OMB Circular A-25,
entitled ‘‘User Charges,” revised July
8, 1993, provides guidelines that agen-
cies should use to assess fees for Gov-
ernment services and for the sale or
use of Government property or re-
sources. For antenna sites on non-GSA
property, see also the Department of
Commerce Report on ‘“Improving
Rights-of-Way Management Across
Federal Lands: A Roadmap for Greater
Broadband Deployment’” (April 2004)
beginning at page 26. Under 40 U.S.C.
1314, GSA is covered in granting ease-
ments and permits to support the in-
stallation of antennas and cabling
across raw land in support of con-
structing new and improving existing
telecommunication infrastructures
provided that such installation does
not negatively impact on the Govern-
ment.

§102-79.100 What must Federal agen-
cies do with antenna siting fees
that they collect?

The account into which an antenna
siting fee is to be deposited depends on
the authority under which the antenna
site is made available and the fee as-
sessed. For GSA-controlled property
outleased under 40 U.S.C. 581(h) or sec-
tion 412 of Division H of public law 108—
447, the fee is to be deposited into
GSA’s Federal Building Fund. For sur-
plus property outleased under 40 U.S.C.
543, the fee is to be deposited in accord-
ance with the provisions of Subchapter

295



§102-79.105

IV of Chapter 5 of Subtitle I of Title 40
of the United States Code. For siting
fees collected under other statutory
authorities, the fees might be deposited
into miscellaneous receipts, an account
of the landholding agency, or as other-
wise provided by law. Federal agencies
should consult with their agency’s
legal advisors before depositing an-
tenna proceed from sites on agency-
controlled Federal property.

INTEGRATED WORKPLACE

§102-79.105 What
Workplace?
The Integrated Workplace, developed
by the GSA Office of Governmentwide
Policy, is a comprehensive, multidisci-
plinary approach to developing work-
space and work strategies that best
support an organization’s strategic
business goals and work processes, and
have the flexibility to accommodate
the changing needs of the occupants
and the organization. Integrated Work-
place concepts support the objectives
of Executive Order 13327, ‘“‘Federal Real
Property Asset Management,”” which
calls for the enhancement of Federal
agency productivity through an im-

proved working environment.

§102-79.110 What Integrated Work-
place policy must Federal agencies
strive to promote?

Federal agencies must strive to de-
sign work places that—

(a) Are developed using sustainable
development concepts (see §102-76.55);

(b) Align with the organization’s mis-
sion and strategic plan;

(c) Serve the needs and work prac-
tices of the occupants;

(d) Can be quickly and inexpensively
adjusted by the user to maximize his or
her productivity and satisfaction;

(e) Are comfortable, efficient, and
technologically advanced and allow
people to accomplish their work in the
most efficient way;

(f) Meet the office’s needs and can
justify its cost through the benefits
gained;

(g) Are developed with an integrated
building systems approach;

(h) Are based on a life cycle cost
analysis that considers both facility
and human capital costs over a sub-
stantial time period; and

is the Integrated
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(i) Support alternative workplace ar-
rangements, including telecommuting,
hoteling, virtual offices, and other dis-
tributive work arrangements (see part
102-74, subpart F—Telework).

§102-79.111 Where may Executive
agencies find additional informa-
tion on Integrated Workplace con-
cepts?

The GSA Office of Governmentwide
Policy provides additional guidance in
its publication entitled ‘‘Innovative
Workplace Strategies.”

PUBLIC ACCESS DEFIBRILLATION
PROGRAMS

§102-79.115 What guidelines must an
agency follow if it elects to estab-
lish a public access defibrillation
program in a Federal facility?

Federal agencies electing to establish
a public access defibrillation program
in a Federal facility must follow the
guidelines, entitled ‘‘Guidelines for
Public Access Defibrillation Programs
in Federal Facilities,”” which can be ob-
tained from the Office of Government-
wide Policy, Office of Real Property
(MP), General Services Administra-
tion, 1800 F Street, NW, Washington,
DC 20405.

PART 102-80—SAFETY AND
ENVIRONMENTAL MANAGEMENT

Subpart A—General Provisions

Sec.

102-80.5 What is the scope of this part?

102-80.10 What are the basic safety and envi-
ronmental management policies for real
property?

Subpart B—Safety and Environmental
Management

ASBESTOS

102-80.15 What are Federal agencies’ respon-
sibilities concerning the assessment and
management of asbestos?

RADON

102-80.20 What are Federal agencies’ respon-
sibilities concerning the abatement of
radon?

INDOOR AIR QUALITY

102-80.25 What are Federal agencies’ respon-
sibilities concerning the management of
indoor air quality?
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LEAD

102-80.30 What are Federal agencies’ respon-
sibilities concerning lead?

HAZARDOUS MATERIALS AND WASTES

102-80.35 What are Federal agencies’ respon-
sibilities concerning the monitoring of
hazardous materials and wastes?

UNDERGROUND STORAGE TANKS

102-80.40 What are Federal agencies’ respon-
sibilities concerning the management of
underground storage tanks?

SEISMIC SAFETY

102-80.45 What are Federal agencies’ respon-
sibilities concerning seismic safety in
Federal facilities?

RISKS AND RISK REDUCTION STRATEGIES

102-80.50 Are Federal agencies responsible
for identifying/estimating risks and for
appropriate risk reduction strategies?

102-80.55 Are Federal agencies responsible
for managing the execution of risk reduc-
tion projects?

FACILITY ASSESSMENTS

102-80.60 Are Federal agencies responsible
for performing facility assessments?

INCIDENT INVESTIGATION

102-80.65 What are Federal agencies’ respon-
sibilities concerning the investigation of
incidents, such as fires, accidents, inju-
ries, and environmental incidents?

RESPONSIBILITY FOR INFORMING TENANTS

102-80.70 Are Federal agencies responsible
for informing their tenants of the condi-
tion and management of their facility
safety and environment?

ASSESSMENT OF ENVIRONMENTAL ISSUES

102-80.75 Who assesses environmental issues
in Federal construction and lease con-
struction projects?

Subpart C—Accident and Fire Prevention

102-80.80 With what general accident and
fire prevention policy must Federal
agencies comply?

STATE AND LoCAL CODES

102-80.85 Are Federally owned and leased
buildings exempt from State and local
code requirements in fire protection?

FIRE ADMINISTRATION AUTHORIZATION ACT OF
1992

102-80.90 Is the Fire Administration Author-
ization Act of 1992 (Pub. L. 102-522) rel-
evant to fire protection engineering?

§102-80.5

102-80.95 Is the Fire Administration Author-
ization Act of 1992 applicable to all Fed-
eral agencies?

AUTOMATIC SPRINKLER SYSTEMS

102-80.100 What performance objective
should an automatic sprinkler system be
capable of meeting?

EQUIVALENT LEVEL OF SAFETY ANALYSIS

102-80.105 What information must be in-
cluded in an equivalent level of safety
analysis?

102-80.110 What must an equivalent level of
safety analysis indicate?

102-80.115 Is there more than one option for
establishing that an equivalent level of
safety exists?

102-80.120 What analytical and empirical
tools should be used to support the life
safety equivalency evaluation?

102-80.125 Who has the responsibility for de-
termining the acceptability of each
equivalent level of safety analysis?

102-80.130 Who must perform the equivalent
level of safety analysis?

102-80.135 Who is a qualified fire protection
engineer?

ROOM OF ORIGIN

102-80.140 What is meant by ‘‘room of ori-
gin”’?

FLASHOVER
102-80.145 What is meant by ‘‘flashover’’?

REASONABLE WORST CASE FIRE SCENARIO

102-80.150 What is meant by
worst case fire scenario”?

AUTHORITY: 40 U.S.C. 121(c) and 581-593.

SOURCE: 70 FR 67852, Nov. 8, 2005, unless
otherwise noted.

‘“‘reasonable

Subpart A—General Provisions

§102-80.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services. The respon-
sibilities for safety and environmental
management under this part are in-
tended to apply to GSA or those Fed-
eral agencies operating in GSA space
pursuant to a GSA delegation of au-
thority.
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§102-80.10 What are the basic safety
and environmental management
policies for real property?

The basic safety and environmental
management policies for real property
are that Federal agencies must—

(a) Provide for a safe and healthful
work environment for Federal employ-
ees and the visiting public;

(b) Protect Federal real and personal
property;

(c) Promote mission continuity;

(d) Provide reasonable safeguards for
emergency forces if an incident occurs;

(e) Assess risk;

(f) Make decision makers aware of
risks; and

(g) Act promptly and appropriately
in response to risk.

Subpart B—Safety and
Environmental Management

ASBESTOS

§102-80.15 What are Federal agencies’
responsibilities concerning the as-
sessment and management of asbes-
tos?

Federal agencies have the following
responsibilities concerning the assess-
ment and management of asbestos:

(a) Inspect and assess buildings for
the presence and condition of asbestos-
containing materials. Space to be
leased must be free of all asbestos con-
taining materials, except undamaged
asbestos flooring in the space or
undamaged boiler or pipe insulation
outside the space, in which case an as-
bestos management program con-
forming to U.S. Environmental Protec-
tion Agency (EPA) guidance must be
implemented.

(b) Manage in-place asbestos that is
in good condition and not likely to be
disturbed.

(c) Abate damaged asbestos and as-
bestos likely to be disturbed. Federal
agencies must perform a pre-alteration
asbestos assessment for activities that
may disturb asbestos.

(d) Not use asbestos in new construc-
tion, renovation/modernization or re-
pair of their owned or leased space. Un-
less approved by GSA, Federal agencies
must not obtain space with asbestos
through purchase, exchange, transfer,
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or lease, except as identified in para-
graph (a) of this section.

(e) Communicate all written and oral
asbestos information about the leased
space to tenants.

RADON

§102-80.20 What are Federal agencies’
responsibilities = concerning the
abatement of radon?

Federal agencies have the following
responsibilities concerning the abate-
ment of radon in space when radon lev-
els exceed current EPA standards:

(a) Retest abated areas and make les-
sors retest, as required, abated areas to
adhere to EPA standards.

(b) Test non-public water sources (in
remote areas for projects such as bor-
der stations) for radon according to
EPA guidance. Radon levels that ex-
ceed current applicable EPA standards
must be mitigated. Federal agencies
must retest, as required, to adhere to
EPA standards.

INDOOR AIR QUALITY

§102-80.25 What are Federal agencies’
responsibilities  concerning the
management of indoor air quality?

Federal agencies must assess indoor
air quality of buildings as part of their
safety and environmental facility as-
sessments. Federal agencies must re-
spond to tenant complaints on air qual-
ity and take appropriate corrective ac-
tion where air quality does not meet
applicable standards.

LEAD

§102-80.30 What are Federal agencies’
responsibilities concerning lead?

Federal agencies have the following
responsibilities concerning lead in
buildings:

(a) Test space for lead-based paint in
renovation projects that require sand-
ing, welding or scraping painted sur-
faces.

(b) Not remove lead based paint from
surfaces in good condition.

(c) Test all painted surfaces for lead
in proposed or existing child care cen-
ters.

(d) Abate lead-based paint found in
accordance with U.S. Department of
Housing and Urban Development (HUD)
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Lead-Based Paint Guidelines, available
by writing to HUD USER, P.O. Box
6091, Rockville, MD 20850.

(e) Test potable water for lead in all
drinking water outlets.

(f) Take corrective action when lead
levels exceed the HUD Guidelines.

HAZARDOUS MATERIALS AND WASTES

§102-80.35 What are Federal agencies’
responsibilities  concerning the
monitoring of hazardous materials
and wastes?

Federal agencies’ responsibilities
concerning the monitoring of haz-
ardous materials and wastes are as fol-
lows:

(a) Monitor the transport, use, and
disposition of hazardous materials and
waste in buildings to provide for com-
pliance with GSA, Occupational Safety
and Health Administration (OSHA),
Department of Transportation, EPA,
and applicable State and local require-
ments. In addition to those operating
in GSA space pursuant to a delegation
of authority, tenants in GSA space
must comply with these requirements.

(b) In leased space, include in all
agreements with the lessor require-
ments that hazardous materials stored
in leased space are kept and main-
tained according to applicable Federal,
State, and local environmental regula-
tions.

UNDERGROUND STORAGE TANKS

§102-80.40 What are Federal agencies’
responsibilities concerning the
management of underground stor-
age tanks?

Federal agencies have the following
responsibilities concerning the man-
agement of underground storage tanks
in real property:

(a) Register, manage and close under-
ground storage tanks, including heat-
ing oil and fuel oil tanks, in accordance
with GSA, EPA, and applicable State
and local requirements.

(b) Require the party responsible for
tanks they use but do not own to fol-
low these requirements and to be re-
sponsible for the cost of compliance.

§ 102-80.60
SEISMIC SAFETY

§102-80.45 What are Federal agencies’
responsibilities concerning seismic
safety in Federal facilities?

Federal agencies must follow the
standards issued by the Interagency
Committee on Seismic Safety in Con-
struction (ICSSC) as the minimum
level acceptable for use by Federal
agencies in assessing the seismic safety
of their owned and leased buildings and
in mitigating unacceptable seismic
risks in those buildings.

RISKS AND RISK REDUCTION STRATEGIES

§102-80.50 Are Federal agencies re-
sponsible for identifying/estimating
risks and for appropriate risk re-
duction strategies?

Yes, Federal agencies must identify
and estimate safety and environmental
management risks and appropriate risk
reduction strategies for buildings. Fed-
eral agencies occupying as well as op-
erating buildings must identify any
safety and environmental management
risks and report or correct the situa-
tion, as appropriate. Federal agencies
must use the applicable national codes
and standards as a guide for their
building operations.

§102-80.55 Are Federal agencies re-
sponsible for managing the execu-
tion of risk reduction projects?

Yes, Federal agencies must manage
the execution of risk reduction projects
in Dbuildings they operate. Federal
agencies must identify and take appro-
priate action to eliminate hazards and
regulatory noncompliance.

FACILITY ASSESSMENTS

§102-80.60 Are Federal agencies re-
sponsible for performing facility as-
sessments?

Yes, Federal agencies must evaluate
facilities to comply with GSA’s safety
and environmental program and appli-
cable Federal, State and local environ-
mental laws and regulations. Federal
agencies should conduct these evalua-
tions in accordance with schedules that
are compatible with repair and alter-
ation and leasing operations.
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INCIDENT INVESTIGATION

§102-80.65 What are Federal agencies’
responsibilities concerning the in-
vestigation of incidents, such as
fires, accidents, injuries, and envi-
ronmental incidents?

Federal agencies have the following
responsibilities concerning the inves-
tigation of incidents, such as fires, ac-
cidents, injuries, and environmental in-
cidents in buildings they operate:

(a) Investigate all incidents regard-
less of severity.

(b) Form Boards of Investigation for
incidents resulting in serious injury,
death, or significant property losses.

RESPONSIBILITY FOR INFORMING
TENANTS

§102-80.70 Are Federal agencies re-
sponsible for informing their ten-
ants of the condition and manage-
ment of their facility safety and en-
vironment?

Yes, Federal agencies must inform
their tenants of the condition and man-
agement of their facility safety and en-
vironment. Agencies operating GSA
buildings must report any significant
facility safety or environmental con-
cerns to GSA.

ASSESSMENT OF ENVIRONMENTAL ISSUES

§102-80.75 Who assesses environ-
mental issues in Federal construc-
tion and lease construction
projects?

Federal agencies must assess re-
quired environmental issues through-
out planning and project development
so that the environmental impacts of a
project are considered during the deci-
sion making process.

Subpart C—Accident and Fire
Prevention

§102-80.80 With what general accident
and fire prevention policy must
Federal agencies comply?

Federal agencies must—

(a) Comply with the occupational
safety and health standards established
in the Occupational Safety and Health
Act of 1970 (Pub. L. 91-596); Executive
Order 12196; 29 CFR part 1960; and appli-
cable safety and environmental man-
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agement criteria identified in this
part;

(b) Not expose occupants and visitors
to unnecessary risks;

(c) Provide safeguards that minimize
personal harm, property damage, and
impairment of Governmental oper-
ations, and that allow emergency
forces to accomplish their missions ef-
fectively;

(d) Follow accepted fire prevention
practices in operating and managing
buildings;

(e) To the maximum extent feasible,
comply with one of the nationally rec-
ognized model building codes and with
other nationally-recognized codes in
their construction or alteration of each
building in accordance with 40 U.S.C.
3312; and

(f) Use the applicable national codes
and standards as a guide for their
building operations.

STATE AND LOCAL CODES

§102-80.85 Are Federally owned and
leased buildings exempt from State
and local code requirements in fire
protection?

Federally owned buildings are gen-
erally exempt from State and local
code requirements in fire protection;
however, in accordance with 40 U.S.C.
3312, each building constructed or al-
tered by a Federal agency must be con-
structed or altered, to the maximum
extent feasible, in compliance with one
of the nationally recognized model
building codes and with other nation-
ally recognized codes. Leased buildings
are subject to local code requirements
and inspection.

FIRE ADMINISTRATION AUTHORIZATION
ACT OF 1992

§102-80.90 Is the Fire Administration
Authorization Act of 1992 (Public
Law 102-522) relevant to fire pro-
tection engineering?

Yes, the Fire Administration Author-
ization Act of 1992 (Pub. L. 102-522) re-
quires sprinklers or an equivalent level
of safety in certain types of Federal
employee office buildings, Federal em-
ployee housing units, and Federally as-
sisted housing units (156 U.S.C. 2227).
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§102-80.95 Is the Fire Administration
Authorization Act of 1992 applica-
ble to all Federal agencies?

Yes, the Fire Administration Author-
ization Act applies to all Federal agen-
cies and all Federally owned and leased
buildings in the United States.

AUTOMATIC SPRINKLER SYSTEMS

§102-80.100 What performance objec-
tive should an automatic sprinkler
system be capable of meeting?

The performance objective of the
automatic sprinkler system is that it
must be capable of protecting human
lives. Sprinklers should be capable of
controlling the spread of fire and its ef-
fects beyond the room of origin. A
functioning sprinkler system should
activate prior to the onset of flashover.

EQUIVALENT LEVEL OF SAFETY
ANALYSIS

§102-80.105 What information must be
included in an equivalent level of
safety analysis?

The equivalent level of life safety
evaluation is to be performed by a
qualified fire protection engineer. The
analysis should include a narrative dis-
cussion of the features of the building
structure, function, operational sup-
port systems and occupant activities
that impact fire protection and life
safety. Each analysis should describe
potential reasonable worst case fire
scenarios and their impact on the
building occupants and structure. Spe-
cific issues that must be addressed in-
clude rate of fire growth, type and lo-
cation of fuel items, space layout,
building construction, openings and
ventilation, suppression capability, de-
tection time, occupant notification, oc-
cupant reaction time, occupant mobil-
ity, and means of egress.

§102-80.110 What must an equivalent
level of safety analysis indicate?

To be acceptable, the analysis must
indicate that the existing and/or pro-
posed safety systems in the building
provide a period of time equal to or
greater than the amount of time avail-
able for escape in a similar building
complying with the Fire Administra-
tion Authorization Act. In conducting
these analyses, the capability, ade-

§102-80.115

quacy, and reliability of all building
systems impacting fire growth, occu-
pant knowledge of the fire, and time
required to reach a safety area will
have to be examined. In particular, the
impact of sprinklers on the develop-
ment of hazardous conditions in the
area of interest will have to be as-
sessed.

§102-80.115 Is there more than one op-
tion for establishing that an equiva-
lent level of safety exists?

Yes, the following are three options
for establishing that an equivalent
level of safety exists:

(a) In the first option, the margin of
safety provided by various alternatives
is compared to that obtained for a code
complying building with complete
sprinkler protection. The margin of
safety is the difference between the
available safe egress time and the re-
quired safe egress time. Available safe
egress time is the time available for
evacuation of occupants to an area of
safety prior to the onset of untenable
conditions in occupied areas or the
egress pathways. The required safe
egress time is the time required by oc-
cupants to move from their positions
at the start of the fire to areas of safe-
ty. Available safe egress times would
be developed based on analysis of a
number of assumed reasonable worst
case fire scenarios including assess-
ment of a code complying fully
sprinklered building. Additional anal-
ysis would be used to determine the ex-
pected required safe egress times for
the various scenarios. If the margin of
safety plus an appropriate safety factor
is greater for an alternative than for
the fully sprinklered building, then the
alternative should provide an equiva-
lent level of safety.

(b) A second alternative is applicable
for typical office and residential sce-
narios. In these situations, complete
sprinkler protection can be expected to
prevent flashover in the room of fire
origin, limit fire size to no more than
1 megawatt (950 Btu/sec), and prevent
flames from leaving the room of origin.
The times required for each of these
conditions to occur in the area of inter-
est must be determined. The shortest
of these three times would become the
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time available for escape. The dif-
ference between the minimum time
available for escape and the time re-
quired for evacuation of building occu-
pants would be the target margin of
safety. Various alternative protection
strategies would have to be evaluated
to determine their impact on the times
at which hazardous conditions devel-
oped in the spaces of interest and the
times required for egress. If a combina-
tion of fire protection systems provides
a margin of safety equal to or greater
than the target margin of safety, then
the combination could be judged to
provide an equivalent level of safety.

(c) As a third option, other technical
analysis procedures, as approved by the
responsible agency head, can be used to
show equivalency.

§102-80.120 What analytical and em-
pirical tools should be used to sup-
port the life safety equivalency
evaluation?

Analytical and empirical tools, in-
cluding fire models and grading sched-
ules such as the Fire Safety Evaluation
System (Alternative Approaches to
Life Safety, NEPA 101A) should be used
to support the life safety equivalency
evaluation. If fire modeling is used as
part of an analysis, an assessment of
the predictive capabilities of the fire
models must be included. This assess-
ment should be conducted in accord-
ance with the American Society for
Testing and Materials Standard Guide
for Evaluating the Predictive Capa-
bility of Fire Models (ASTM E 1355).

§102-80.125 Who has the responsibility
for determining the acceptability of
each equivalent level of safety anal-
ysis?

The head of the agency responsible
for physical improvements in the facil-
ity or providing Federal assistance or a
designated representative will deter-
mine the acceptability of each equiva-
lent level of safety analysis. The deter-
mination of acceptability must include
a review of the fire protection engi-
neer’s qualifications, the appropriate-
ness of the fire scenarios for the facil-
ity, and the reasonableness of the as-
sumed maximum probable loss. Agen-
cies should maintain a record of each
accepted equivalent level of safety
analysis and provide copies to fire de-
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partments or other local authorities
for use in developing pre-fire plans.

§102-80.130 Who must perform the
equivalent level of safety analysis?

A qualified fire protection engineer
must perform the equivalent level of
safety analysis.

§102-80.135 Who is a qualified fire
protection engineer?

A qualified fire protection engineer is
defined as an individual with a thor-
ough knowledge and understanding of
the principles of physics and chemistry
governing fire growth, spread, and sup-
pression, meeting one of the following
criteria:

(a) An engineer having an under-
graduate or graduate degree from a col-
lege or university offering a course of
study in fire protection or fire safety
engineering, plus a minimum of 4 years
work experience in fire protection en-
gineering.

(b) A professional engineer (P.E. or
similar designation) registered in Fire
Protection Engineering.

(c) A professional engineer (P.E. or
similar designation) registered in a re-
lated engineering discipline and hold-
ing Member grade status in the Inter-
national Society of Fire Protection En-
gineers.

RoOOM OF ORIGIN

§102-80.140 What is meant by “room of
origin”?

Room of origin means an area of a
building where a fire can be expected
to start. Typically, the size of the area
will be determined by the walls, floor,
and ceiling surrounding the space.
However, this could lead to unaccept-
ably large areas in the case of open
plan office space or similar arrange-
ments. Therefore, the maximum allow-
able fire area should be limited to 200
m2 (2000 ft2), including intervening
spaces. In the case of residential units,
an entire apartment occupied by one
tenant could be considered as the room
of origin to the extent it did not exceed
the 200 m2 (2000 ft2) limitation.
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FLASHOVER

§102-80.145 What is
“flashover”?
Flashover means fire conditions in a
confined area where the upper gas
layer temperature reaches 600 °C (1100
°F) and the heat flux at floor level ex-
ceeds 20 kW/m2 (1.8 Btu/ft2/sec).

meant by

REASONABLE WORST CASE FIRE
SCENARIO

§102-80.150 What is meant by “reason-
able worst case fire scenario”?

Reasonable worst case fire scenario
means a combination of an ignition
source, fuel items, and a building loca-
tion likely to produce a fire that would
have a significant adverse impact on
the building and its occupants. The de-
velopment of reasonable worst case
scenarios must include consideration of
types and forms of fuels present (e.g.,
furniture, trash, paper, chemicals), po-
tential fire ignition locations (e.g.,
bedroom, office, closet, corridor), occu-
pant capabilities (e.g., awake, intoxi-
cated, mentally or physically im-
paired), numbers of occupants, detec-
tion and suppression system adequacy
and reliability, and fire department ca-
pabilities. A quantitative analysis of
the probability of occurrence of each
scenario and combination of events
will be necessary.

PART 102-81—SECURITY

Subpart A—General Provisions

Sec.

102-81.5 What is the scope of this part?

102-81.10 What basic security policy governs
Federal agencies?

Subpart B—Security

102-81.15 Who is responsible for upgrading
and maintaining security standards in
each existing Federally owned and leased
facility?

102-81.20 Are the security standards for new
Federally owned and leased facilities the
same as the standards for existing Feder-
ally owned and leased facilities?

102-81.25 Do the Interagency Security Com-
mittee Security Design Criteria apply to
all new Federally owned and leased fa-
cilities?

102-81.30 What information must job appli-
cants at child care centers reveal?

§102-81.20

AUTHORITY: 40 U.S.C. 121(c), 581-593, and

1315.

SOURCE: 70 FR 67856, Nov. 8, 2005, unless
otherwise noted.

Subpart A—General Provisions

§102-81.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services.

§102-81.10 What basic security policy
governs Federal agencies?

Federal agencies on Federal property
under the charge and control of the Ad-
ministrator and having a security dele-
gation of authority from the Secretary
of the Department of Homeland Secu-
rity must provide for the security and
protection of the real estate they oc-
cupy, including the protection of per-
sons within the property.

Subpart B—Security

§102-81.15 Who is responsible for up-
grading and maintaining security
standards in each existing Feder-
ally owned and leased facility?

In a June 28, 1995, Presidential Policy
Memorandum for Executive Depart-
ments and Agencies, entitled ‘“‘Upgrad-
ing Security at Federal Facilities’ (see
the Weekly Compilation of Presi-
dential Documents, vol. 31, p. 1148), the
President directed that Executive
agencies must, where feasible, upgrade
and maintain security in facilities they
own or lease under their own authority
to the minimum standards specified in
the Department of Justice’s June 28,
1995, study entitled ‘‘Vulnerability As-
sessment of Federal Facilities.”” The
study may be obtained by writing to
the Superintendent of Documents, P.O.
Box 371954, Pittsburgh, PA 15250-7954.

§102-81.20 Are the security standards
for new Federally owned and leased
facilities the same as the standards
for existing Federally owned and
leased facilities?

No, the minimum standards specified
in the Department of Justice’s June 28,
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1995, study entitled ‘‘Vulnerability As-
sessment of Federal Facilities” identi-
fies the minimum-security standards
that agencies must adhere to for all ex-
isting owned and leased Federal facili-
ties. As specified in §102-81.25, new Fed-
erally owned and leased facilities must
be designed to meet the standards iden-
tified in the document entitled ‘‘Inter-
agency Security Committee Security
Design Criteria for New Federal Office
Buildings and Major Modernization
Projects,” dated May 28, 2001. The secu-
rity design criteria for new facilities
takes into consideration technology
developments, new cost consideration,
the experience of practitioners apply-
ing the criteria, and the need to bal-
ance security requirements with public
building environments that remain
lively, open, and accessible.

§102-81.25 Do the Interagency Secu-
rity Committee Security Design Cri-
teria apply to all new Federally
owned and leased facilities?

No, the Interagency Security Com-
mittee Security Design Criteria—

(a) Apply to new construction of gen-
eral purpose office buildings and new or
lease-construction of courthouses occu-
pied by Federal employees in the
United States and not under the juris-
diction and/or control of the Depart-
ment of Defense. The criteria also
apply to lease-construction projects
being submitted to Congress for appro-
priations or authorization. Where pru-
dent and appropriate, the criteria
apply to major modernization projects;
and

(b) Do not apply to airports, prisons,
hospitals, clinics, and ports of entry, or
to unique facilities such as those clas-
sified by the Department of Justice
Vulnerability Assessment Study as
Level V. Nor will the criteria overrule
existing Federal laws and statutes, and
other agency standards that have been
developed for special facilities, such as
border stations and child care centers.

§102-81.30 What information must job
appll‘;cants at child care centers re-
veal?

Anyone who applies for employment
(including volunteer positions) at a
child care facility, located on Feder-
ally controlled property (including
Federally leased property), must reveal
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any arrests and convictions on the job
application. Employment at a child
care facility means any position that
involves work with minor children,
such as a teacher, daycare worker, or
school administrator.

PART 102-82—UTILITY SERVICES

Subpart A—General Provisions

Sec.

102-82.5 What is the scope of this part?

102-82.10 What basic utility services policy
govern Executive agencies?

Subpart B—Utility Services

102-82.15 What utility services must Execu-
tive agencies provide?

102-82.20 What are Executive agencies’ rate
intervention responsibilities?

102-82.26 What are Executive agencies’ re-
sponsibilities concerning the procure-
ment of utility services?

AUTHORITY: 40 U.S.C. 121(c) and 501.

SOURCE: 70 FR 67856, Nov. 8, 2005, unless
otherwise noted.

Subpart A—General Provisions

§102-82.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services.

§102-82.10 What basic utility services
policy govern Executive agencies?

Executive agencies procuring, man-
aging or supplying utility services
under Title 40 of the United States
Code must provide or procure services
that promote economy and efficiency
with due regard to the mission respon-
sibilities of the agencies concerned.

Subpart B—Utility Services

§102-82.15 What utility services must
Executive agencies provide?

Executive agencies must negotiate
with public utilities to procure utility
services and, where appropriate, pro-
vide rate intervention services in pro-
ceedings (see §§102-72.100 and 102-72.105
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of this chapter) before Federal and
State utility regulatory bodies.

§102-82.20 What are Executive agen-
cies’ rate intervention responsibil-
ities?

Where the consumer interests of the
Federal Government will be signifi-
cantly affected and upon receiving a
delegation of authority from GSA, Ex-
ecutive agencies must provide rep-
resentation in proceedings involving
utility services before Federal and
State regulatory bodies. Specifically,
these responsibilities include insti-
tuting formal or informal action before
Federal and State regulatory bodies to
contest the level, structure, or applica-
bility of rates or service terms of util-
ity suppliers. The Secretary of Defense
is independently authorized to take
such actions without a delegation from
GSA, when the Secretary determines
such actions to be in the best interests
of national security.

§102-82.25 What are Executive agen-
cies’ responsibilities concerning the
procurement of utility services?

Executive agencies, operating under
a utility services delegation from GSA,
or the Secretary of Defense, when the
Secretary determines it to be in the
best interests of national security,
must provide for the procurement of
utility services (such as commodities
and utility rebate programs), as re-
quired, and must procure from sources
of supply that are the most advan-
tageous to the Federal Government in
terms of economy, efficiency, reli-
ability, or quality of service. Executive
agencies, upon receiving a delegation
of authority from GSA, may enter into
contracts for utility services for peri-
ods not exceeding ten years (40 U.S.C.
501(b)(1)(B)).

PART 102-83—LOCATION OF
SPACE

Subpart A—General Provisions

Sec.

102-83.5 What is the scope of this part?

102-83.10 What basic location of space policy
governs an Executive agency?

102-83.15 Is there a general hierarchy of con-
sideration that agencies must follow in
their utilization of space?

Pt. 102-83

Subpart B—Location of Space

DELINEATED AREA

102-83.20 What is a delineated area?

102-83.25 Who is responsible for identifying
the delineated area within which a Fed-
eral agency wishes to locate specific ac-
tivities?

102-83.30 In addition to its mission and pro-
gram requirements, are there any other
issues that Federal agencies must con-
sider in identifying the delineated area?

102-83.35 Are Executive agencies required to
consider whether the central business
area will provide for adequate competi-
tion when acquiring leased space?

102-83.40 Who must approve the final delin-
eated area?

102-83.456 Where may Executive agencies
find guidance on appealing GSA’s deci-
sions and recommendations concerning
delineated areas?

RURAL AREAS

102-83.50 What is the Rural Development
Act of 1972?

102-83.55 What is a rural area?

102-83.60 What is an urbanized area?

102-83.65 Are Executive agencies required to
give first priority to the location of new
offices and other facilities in rural areas?

URBAN AREAS

What is Executive Order 120727
What is Executive Order 13006?
What is an urban area?

102-83.85 What is a central business area?

102-83.90 Do Executive Orders 12072 and
13006 apply to rural areas?

102-83.95 After an agency has identified that
its geographic service area and delin-
eated area are in an urban area, what is
the next step for an agency?

102-83.100 Why must agencies consider
available space in properties under the
custody and control of the U.S. Postal
Service?

102-83.105 What happens if there is no avail-
able space in non-historic buildings
under the custody and control of the U.S.
Postal Service?

102-83.110 When an agency’s mission and
program requirements call for the loca-
tion in an urban area, are Executive
agencies required to give first consider-
ation to central business areas?

102-83.115 What is a central city?

102-83.120 What happens if an agency has a
need to be in a specific urban area that is
not a central city in a metropolitan
area?

102-83.70
102-83.75
102-83.80

PREFERENCE TO HISTORIC PROPERTIES

102-83.125 Are Executive agencies required
to give preference to historic properties
when acquiring leased space?
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APPLICATION OF SOCIOECONOMIC
CONSIDERATIONS

102-83.130 When must agencies consider the
impact of a location decision on low- and
moderate-income employees?

102-83.135 With whom must agencies consult
in determining the availability of low-
and moderate-income housing?

APPENDIX TO PART 102-83—MEMORANDUM OF
UNDERSTANDING BETWEEN THE DEPART-
MENT OF HOUSING AND URBAN DEVELOP-
MENT AND THE GENERAL SERVICES ADMIN-
ISTRATION CONCERNING LOW- AND MOD-
ERATE-INCOME HOUSING

AUTHORITY: 40 U.S.C. 121(c); E.O. 12072; and
E.O. 13006.

SOURCE: 70 FR 67857, Nov. 8, 2005, unless
otherwise noted.

Subpart A—General Provisions

§102-83.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including GSA’s Public Buildings Serv-
ice (PBS), operating under, or subject
to, the authorities of the Adminis-
trator of General Services.

§102-83.10 What basic location of
space policy governs an Executive
agency?

Each Executive agency is responsible
for identifying its geographic service
area and the delineated area within
which it wishes to locate specific ac-
tivities, consistent with its mission
and program requirements, and in ac-
cordance with all applicable statutes,
regulations and policies.

§102-83.15 Is there a general hier-
archy of consideration that agen-
cies must follow in their utilization
of space?

Yes, Federal agencies must follow
the hierarchy of consideration identi-
fied in §102-79.55 of this chapter.

Subpart B—Location of Space
DELINEATED AREA

§102-83.20 What is a delineated area?

Delineated area means the specific
boundaries within which space will be
obtained to satisfy an agency space re-
quirement.
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§102-83.25 Who is responsible for
identifying the delineated area
within which a Federal agency
wishes to locate specific activities?

Each Federal agency is responsible
for identifying the delineated area
within which it wishes to locate spe-
cific activities, consistent with its mis-
sion and program requirements, and in
accordance with all applicable laws,
regulations, and Executive Orders.

§102-83.30 In addition to its mission
and program requirements, are
there any other issues that Federal
agencies must consider in identi-
fying the delineated area?

Yes, Federal agencies must also con-
sider real estate, labor, and other oper-
ational costs and applicable local in-
centives, when identifying the delin-
eated area.

§102-83.35 Are Executive agencies re-
quired to consider whether the cen-
tral business area will provide for
adequate competition when acquir-
ing leased space?

In accordance with the Competition
in Contracting Act of 1984, as amended
(41 U.S.C. 253(a)), Executive agencies
must consider whether restricting the
delineated area for obtaining leased
space to the central business area
(CBA) will provide for adequate com-
petition when acquiring leased space.
Where an Executive agency determines
that the delineated area must be ex-
panded beyond the CBA to provide ade-
quate competition, the agency may ex-
pand the delineated area in consulta-
tion with local officials. Executive
agencies must continue to include the
CBA in such expanded areas.

§102-83.40 Who must approve the final
delineated area?

Federal agencies conducting the pro-
curement must approve the final delin-
eated area for site acquisitions and
lease actions and must confirm that
the final delineated area complies with
the requirements of all applicable laws,
regulations, and Executive Orders.

306



Federal Management Regulation

§102-83.45 Where may Executive agen-
cies find guidance on appealing
GSA’s decisions and recommenda-
tions concerning delineated areas?

GSA’s PBS provides guidance in its
Customer Guide to Real Property on
the process for appealing GSA’s deci-
sions and recommendations concerning
delineated areas.

RURAL AREAS

§102-83.50 What is the Rural Develop-
ment Act of 1972?

The Rural Development Act of 1972,
as amended (7 U.S.C. 2204b-1), directs
Federal agencies to develop policies
and procedures to give first priority to
the location of new offices and other
Federal facilities in rural areas. The
intent of the Rural Development Act is
to revitalize and develop rural areas
and to help foster a balance between
rural and urban America.

§102-83.55 What is a rural area?

As defined in 7 U.S.C. 1991(a)(13)(A),
rural area means any area other than—

(a) A city or town that has a popu-
lation of greater than 50,000 inhab-
itants; and

(b) The urbanized area contiguous
and adjacent to such a city or town.

§102-83.60 What is an urbanized area?

An urbanized area is a statistical ge-
ographic area defined by the Census
Bureau, consisting of a central place(s)
and adjacent densely settled territory
that together contain at least 50,000
people, generally with an overall popu-
lation density of at least 1,000 people
per square mile.

§102-83.65 Are Executive agencies re-
quired to give first priority to the
location of new offices and other fa-
cilities in rural areas?

Yes, Executive agencies must give
first priority to the location of new of-
fices and other facilities in rural areas
in accordance with the Rural Develop-
ment Act (7 U.S.C. 2204b-1), unless
their mission or program requirements
call for locations in an urban area.
First priority to the location of new of-
fices and other facilities in rural areas
must be given in accordance with the

§102-83.85

hierarchy specified in §102-79.55 of this
chapter.

URBAN AREAS

§102-83.70 What is Executive Order
12072?

Executive Order 12072, entitled ‘‘Fed-
eral Space Management,’”’ requires all
Executive agencies that have a mission
requirement to locate in an urban area
to give first consideration to locating
Federal facilities in central business
areas, and/or adjacent areas of similar
character, to use them to make down-
towns attractive places to work, con-
serve existing resources, and encourage
redevelopment. It also directs Execu-
tive agencies to consider opportunities
for locating cultural, educational, rec-
reational, or commercial activities
within the proposed facility.

§102-83.75 What is
13006?

Executive Order 13006, entitled ‘‘Lo-
cating Federal Facilities on Historic
Properties in Our Nation’s Central Cit-
ies,” requires all Executive agencies
that have a mission requirement to lo-
cate in an urban area to give first con-
sideration to locating Federal facilities
in historic buildings and districts with-
in central business areas. It also di-
rects Executive agencies to remove
regulatory barriers, review their poli-
cies, and build new partnerships with
the goal of enhancing participation in
the National Historic Preservation pro-
gram.

Executive Order

§102-83.80 What is an urban area?

Urban area means any metropolitan
area (MA) as defined by the Office of
Management and Budget (OMB) in
OMB Bulletin No. 99-04, or succeeding
OMB Bulletin, that does not meet the
definition of rural area in §102-83.55.

§102-83.85 What is a central business
area?

Central business area (CBA) means
the centralized community business
area and adjacent areas of similar
character, including other specific
areas that may be recommended by
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local officials in accordance with Exec-
utive Order 12072. The CBAs are des-
ignated by local government and not
by Federal agencies.

§102-83.90 Do Executive Orders 12072
and 13006 apply to rural areas?

No, Executive Orders 12072 and 13006
only apply to agencies looking for
space in urban areas.

§102-83.95 After an agency has identi-
fied that its geographic service area
and delineated area are in an urban
area, what is the next step for an
agency?

After an agency identifies its geo-
graphic service area and delineated
area within which it wishes to locate
specific activities are in an urban area
(i.e., determined that the agency’s mis-
sion requirements dictate a need to lo-
cate its facility in an urban area), Fed-
eral agencies must seek space in his-
toric properties already under agency
control, in accordance with section 110
of the National Historic Preservation
Act. The National Historic Preserva-
tion Act provides that prior to pur-
chasing, constructing or leasing new
space, Federal agencies must—

(a) Consider agency-controlled his-
toric properties within historic dis-
tricts inside CBAs when locating Fed-
eral operations, in accordance with Ex-
ecutive Order 13006 (which, by ref-
erence, also incorporates the require-
ments in Executive Order 12072 and the
Rural Development Act of 1972);

(b) Then consider agency-controlled
developed or undeveloped sites within
historic districts, if no suitable agency-
controlled historic property specified
in paragraph (a) of this section is avail-
able;

(c) Then consider agency-controlled
historic properties outside of historic
districts, if no suitable agency-con-
trolled site exists within a historic dis-
trict as specified in paragraph (b) of
this section;

(d) Then consider non-historic agen-
cy-controlled properties, if no suitable
agency-controlled historic properties
outside of historic districts exist as
specified in paragraph (c) of this sec-
tion;

(e) Then consider historic properties
under the custody and control of the
U.S. Postal Service, if there is no avail-
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able space in non-historic agency-con-
trolled properties specified in para-
graph (d) of this section.

(f) Then consider non-historic prop-
erties under the custody and control of
the U.S. Postal Service, if there is no
available space in historic properties
under the custody and control of the
U.S. Postal Service specified in para-
graph (e) of this section.

§102-83.100 Why must agencies con-
sider available space in properties
under the custody and control of
the U.S. Postal Service?

See §102-73.20 of this chapter.

§102-83.105 What happens if there is
no available space in non-historic
buildings under the custody and
control of the U.S. Postal Service?

If no suitable space in non-historic
buildings under the custody and con-
trol of the U.S. Postal Service is avail-
able, agencies may then acquire real
estate by purchase, lease, or construc-
tion, in accordance with FMR part 102-
73.

§102-83.110 When an agency’s mission
and program requirements call for
the location in an urban area, are
Executive agencies required to give
first consideration to central busi-
ness areas?

Yes, if an agency has a specific loca-
tion need to be in an urban area, then
Executive Orders 12072 and 13006 re-
quire that agencies should give first
consideration to locating in a historic
building in a historic district in the
CBA of a central city of the appro-
priate metropolitan area. If no such
space is available, agencies must give
consideration to locating in a non-his-
toric building in a historic district in
the CBA of a central city of the appro-
priate metropolitan area. If no such
space is available, agencies must give
consideration to locating in a historic
building outside of a historic district in
the CBA of a central city of the appro-
priate metropolitan area. If no such
space is available, agencies should give
consideration to locating in a non-his-
toric building outside of a historic dis-
trict in the CBA of a central city of the
appropriate metropolitan area.
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§102-83.115 What is a central city?

Central cities are those central cities
defined by OMB in OMB Bulletin No.
99-04, or succeeding OMB Bulletin.

§102-83.120 What happens if an agen-
cy has a need to be in a specific
urban area that is not a central city
in a metropolitan area?

If an agency has a need to be in a spe-
cific urban area that is not a central
city in a metropolitan area, then the
agency must give first consideration to
locating in a historic building in a his-
toric district in the CBA of the appro-
priate metropolitan area. If no such
space is available, agencies must give
consideration to locating in a non-his-
toric building in a historic district in
the CBA of the appropriate metropoli-
tan area. If no such space is available,
agencies must give consideration to lo-
cating in a historic building outside of
a historic district in the CBA of the ap-
propriate metropolitan area. If no such
space is available, agencies should give
consideration to locating in a non-his-
toric building outside of a historic dis-
trict in the CBA of the appropriate
metropolitan area.

PREFERENCE TO HISTORIC PROPERTIES

§102-83.125 Are Executive agencies re-
quired to give preference to his-
toric properties when acquiring
leased space?

Yes, Federal agencies must give a
price preference when acquiring space
using either the lowest price tech-
nically acceptable or the best value
tradeoff source selection process. See
part 102-73 of this chapter for addi-
tional guidance.

APPLICATION OF SOCIOECONOMIC
CONSIDERATIONS

§102-83.130 When must agencies con-
sider the impact of location deci-
sions on low- and moderate-income
employees?

Federal agencies proposing locations
for Federal construction or major lease
actions involving the relocation of a
major work force must consider the
impact on employees with low and
moderate incomes.
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§102-83.135 With whom must agencies
consult in determining the avail-
ability of low- and moderate-income
housing?

Federal agencies must consult with
the U.S. Department of Housing and
Urban Development (HUD) in accord-
ance with the Memorandum of Under-
standing (MOU) between HUD and
GSA. The text of the HUD-GSA MOU is
located in the appendix to this part.

APPENDIX TO PART 102-83—MEMO-
RANDUM OF UNDERSTANDING BE-
TWEEN THE DEPARTMENT OF HOUS-
ING AND URBAN DEVELOPMENT AND
THE GENERAL SERVICES ADMINIS-
TRATION CONCERNING LOW- AND
MODERATE-INCOME HOUSING

Purpose. The purpose of the memorandum
of understanding is to provide an effective,
systematic arrangement under which the
Federal Government, acting through HUD
and GSA, will fulfill its responsibilities
under law, and as a major employer, in ac-
cordance with the concepts of good manage-
ment, to assure for its employees the avail-
ability of low- and moderate-income housing
without discrimination because of race,
color, religion, or national origin, and to
consider the need for development and rede-
velopment of areas and the development of
new communities and the impact on improv-
ing social and economic conditions in the
area, whenever Federal Government facili-
ties locate or relocate at new sites, and to
use its resources and authority to aid in the
achievement of these objectives.

1. Title VIII of the Civil Rights Act of 1968
(42 U.S.C. 3601) states, in section 801, that “It
is the policy of the United States to provide,
within constitutional limitations, for fair
housing throughout the United States.”” Sec-
tion 808(a) places the authority and responsi-
bility for administering the Act in the Sec-
retary of Housing and Urban Development.
Section 808(d) requires all Executive depart-
ments and agencies to administer their pro-
grams and activities relating to housing and
urban development in a manner affirma-
tively to further the purposes of title VIII
(fair housing) and to cooperate with the Sec-
retary to further such purposes. Section
808(e)(b) provides that the Secretary of HUD
shall administer the programs and activities
relating to housing and urban development
in a manner affirmatively to further the
policies of title VIII.

2. Section 2 of the Housing Act of 1949 (42
U.S.C. 1441) declares the national policy of
‘% % % the realization as soon as feasible of
the goal of a decent home and a suitable liv-
ing environment for every American family
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* % % This goal was reaffirmed in the Hous-
ing and Urban Development Act of 1968 (sec-
tions 2 and 1601; 12 U.S.C. 1701t and 42 U.S.C.
1441a).

3. By virtue of the Public Buildings Act of
1959, as amended; the Federal Property and
Administrative Services Act of 1949, as
amended; and Reorganization Plan No. 18 of
1950, the Administrator of General Services
is given certain authority and responsibility
in connection with planning, developing, and
constructing Government-owned public
buildings for housing Federal agencies, and
for acquiring leased space for Federal agency
use.

4. Executive Order 11512, February 27, 1970,
sets forth the policies by which the Adminis-
trator of General Services and the heads of
Executive agencies will be guided in the ac-
quisition of both federally owned and leased
office buildings and space.

5. While Executive Order No. 11512 provides
that material consideration will be given to
the efficient performance of the missions and
programs of the Executive agencies and the
nature and functions of the facilities in-
volved, there are six other guidelines set
forth, including:

eThe need for development and redevelop-
ment of areas and the development of new
communities, and the impact a selection will
have on improving social and economic con-
ditions in the area; and

eThe availability of adequate low- and
moderate-income housing, adequate access
from other areas of the urban center, and
adequacy of parking.

6. General Services Administration (GSA)
recognizes its responsibility, in all its deter-
minations with respect to the construction
of Federal buildings and the acquisition of
leased space, to consider to the maximum
possible extent the availability of low- and
moderate-income housing without discrimi-
nation because of race, color, religion, or na-
tional origin, in accordance with its duty af-
firmatively to further the purposes of title
VIII of the Civil Rights Act of 1968 and with
the authorities referred to in paragraph 2
above, and the guidelines referred to in para-
graph 5 above, and consistent with the au-
thorities cited in paragraphs 3 and 4 above.
In connection with the foregoing statement,
it is recognized that all the guidelines must
be considered in each case, with the ultimate
decision to be made by the Administrator of
General Services upon his determination
that such decision will improve the manage-
ment and administration of governmental
activities and services, and will foster the
programs and policies of the Federal Govern-
ment.

7. In addition to its fair housing respon-
sibilities, the responsibilities of HUD include
assisting in the development of the Nation’s
housing supply through programs of mort-
gage insurance, home ownership and rental
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housing assistance, rent supplements, below
market interest rates, and low-rent public
housing. Additional HUD program respon-
sibilities which relate or impinge upon hous-
ing and community development include
comprehensive planning assistance, metro-
politan area planning coordination, new
communities, relocation, urban renewal,
model cities, rehabilitation loans and grants,
neighborhood facilities grants, water and
sewer grants, open space, public facilities
loans, Operation BREAKTHROUGH, code en-
forcement, workable programs, and others.

8. In view of its responsibilities described
in paragraphs 1 and 7 above, HUD possesses
the necessary expertise to investigate, deter-
mine, and report to GSA on the availability
of low- and moderate-income housing on a
nondiscriminatory basis and to make find-
ings as to such availability with respect to
proposed locations for a federally-con-
structed building or leased space which
would be consistent with such reports. HUD
also possesses the necessary expertise to ad-
vise GSA and other Federal agencies with re-
spect to actions which would increase the
availability of low- and moderate-income
housing on a nondiscriminatory basis, once a
site has been selected for a federally-con-
structed building or a lease executed for
space, as well as to assist in increasing the
availability of such housing through its own
programs such as those described in para-
graph 7 above.

9. HUD and GSA agree that:

(a) GSA will pursue the achievement of
low- and moderate-income housing objec-
tives and fair housing objectives, in accord-
ance with its responsibilities recognized in
paragraph 6 above, in all determinations,
tentative and final, with respect to the loca-
tion of both federally constructed buildings
and leased buildings and space, and will
make all reasonable efforts to make this pol-
icy known to all persons, organizations,
agencies and others concerned with federally
owned and leased buildings and space in a
manner which will aid in achieving such ob-
jectives.

(b) In view of the importance to the
achievement of the objectives of this memo-
randum of agreement of the initial selection
of a city or delineation of a general area for
location of public buildings or leased space,
GSA will provide the earliest possible notice
to HUD of information with respect to such
decisions so that HUD can carry out its re-
sponsibilities under this memorandum of
agreement as effectively as possible.

(c) Government-owned Public Buildings
Projects. (1) In the planning for each new pub-
lic buildings project under the Public Build-
ings Act of 1959, during the survey prelimi-
nary to the preparation and submission of a
project development report, representatives
of the regional office of GSA in which the
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project is proposed will consult with, and re-
ceive advice from, the regional office of
HUD, and local planning and housing au-
thorities concerning the present and planned
availability of low- and moderate-income
housing on a nondiscriminatory basis in the
area where the project is to be located. Such
advice will constitute the principal basis for
GSA’s consideration of the availability of
such housing in accordance with paragraphs
6 and 9(a). A copy of the prospectus for each
project which is authorized by the Commit-
tees on Public Works of the Congress in ac-
cordance with the requirements of section
7(a) of the Public Buildings Act of 1959, will
be provided to HUD.

(2) When a site investigation for an author-
ized public buildings project is conducted by
regional representatives of GSA to identify a
site on which the public building will be con-
structed, a representative from the regional
office of HUD will participate in the site in-
vestigation for the purposes of providing a
report on the availability of low- and mod-
erate-income housing on a nondiscrim-
inatory basis in the area of the investiga-
tion. Such report will constitute the prin-
cipal basis for GSA’s consideration of the
availability of such housing in accordance
with paragraphs 6 and 9(a).

(d) Major lease actions having a significant
socioeconomic impact on a community: At
the time GSA and the agencies who will oc-
cupy the space have tentatively delineated
the general area in which the leased space
must be located in order that the agencies
may effectively perform their missions and
programs, the regional representative of
HUD will be consulted by the regional rep-
resentative of GSA who is responsible for the
leasing action to obtain advice from HUD
concerning the availability of low- and mod-
erate-income housing on a nondiscrim-
inatory basis to the delineated area. Such
advice will constitute the principal basis for
GSA’s consideration of the availability of
such housing in accordance with paragraphs
6 and 9(a). Copies of lease-construction
prospectuses approved by the Committees on
Public Works of the Congress in conformity
with the provisions of the Independent Of-
fices and Department of Housing and Urban
Development appropriation acts, will be pro-
vided to HUD.

(e) GSA and HUD will each issue internal
operating procedures to implement this
memorandum of understanding within a rea-
sonable time after its execution. These pro-
cedures shall recognize the right of HUD, in
the event of a disagreement between HUD
and GSA representatives at the area or re-
gional level, to bring such disagreement to
the attention of GSA officials at head-
quarters in sufficient time to assure full con-
sideration of HUD’s views, prior to the mak-
ing of a determination by GSA.
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(f) In the event a decision is made by GSA
as to the location of a federally constructed
building or leased space, and HUD has made
findings, expressed in the advice given or a
report made to GSA, that the availability to
such location of low- and moderate-income
housing on a nondiscriminatory basis is in-
adequate, the GSA shall provide the DHUD
with a written explanation why the location
was selected.

(g) Whenever the advice or report provided
by HUD in accordance with paragraph 9(c)(1),
9(c)(2), or 9(d) with respect to an area or site
indicates that the supply of low-and mod-
erate-income housing on a nondiscrim-
inatory basis is inadequate to meet the needs
of the personnel of the agency involved, GSA
and HUD will develop an affirmative action
plan designed to insure that an adequate
supply of such housing will be available be-
fore the building or space is to be occupied or
within a period of 6 months thereafter. The
plan should provide for commitments from
the community involved to initiate and
carry out all feasible efforts to obtain a suf-
ficient quantity of low- and moderate-in-
come housing available to the agency’s per-
sonnel on a nondiscriminatory basis with
adequate access to the location of the build-
ing or space. It should include commitments
by the local officials having the authority to
remove obstacles to the provision of such
housing, when such obstacles exist, and to
take effective steps to assure its provision.
The plan should also set forth the steps pro-
posed by the agency to develop and imple-
ment a counseling and referral service to
seek out and assist its personnel to obtain
such housing. As part of any plan during, as
well as after its development, HUD agrees to
give priority consideration to applications
for assistance under its housing programs for
the housing proposed to be provided in ac-
cordance with the plan.

10. This memorandum will be reviewed at
the end of one year, and modified to incor-
porate any provision necessary to improve
its effectiveness in light of actual experi-
ence.

PART 102-84—ANNUAL REAL
PROPERTY INVENTORIES

Sec.

102-84.5 What is the scope of this part?

102-84.10 What is the purpose of the Annual
Real Property Inventory program?

102-84.15 Why must I provide information
for the Annual Real Property Inventory?

102-84.20 Where should I obtain the data re-
quired to be reported for the Annual Real
Property Inventory?

102-84.25 1Is it necessary for my agency to
designate an official to serve as the point
of contact for the real property inven-
tories?
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102-84.30 Is it necessary for my agency to
certify the accuracy of its real property
inventory submission?

102-84.35 Which agencies must submit a re-
port for inclusion in the Annual Real
Property Inventory?

102-84.40 What types of real property must I
report for the Annual Real Property In-
ventory?

102-84.45 What types of real property are ex-
cluded from reporting for the Annual
Real Property Inventory?

102-84.50 May the GSA Form 1166 be used to
report information?

102-84.55 When are the Annual Real Prop-
erty Inventory Reports due?

AUTHORITY: 40 U.S.C. 121(¢c)

SOURCE: 73 FR 2167, Jan. 14, 2008, unless
otherwise noted.

§102-84.5 What is the scope of this
part?

GSA’s policies contained in this part
apply to all Federal agencies. This part
prescribes guidance that all Federal
agencies must follow in preparing and
submitting annual real property inven-
tory information for real property
owned, leased or otherwise managed by
the United States. Detailed guidance
implementing these policies is con-
tained in the annual Guidance for Real
Property Inventory Reporting, issued by
the Federal Real Property Council and
published by GSA.

§102-84.10 What is the purpose of the
Annual Real Property Inventory
program?

The purpose of the Annual Real Prop-
erty Inventory program is to:

(a) Promote efficient and economical
use of Federal real property assets.

(b) Increase the level of agency ac-
countability for asset management.

(c) Allow for comparing and
benchmarking across various types of
real property assets.

(d) Give decision makers the accu-
rate, reliable data needed to make
asset management decisions, including
disposing of unneeded federal assets.

§102-84.15 Why must I provide infor-
mation for the Annual Real Prop-
erty Inventory?

You must provide information for the
Annual Real Property Inventory be-
cause:

(a) The Senate Committee on Appro-
priations requests that the Govern-
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ment maintain an Annual Real Prop-
erty Inventory.

(b) Executive Order 12411, Govern-
ment Work Space Management Re-
forms, dated March 29, 1983 (48 FR
13391, 3 CFR, 1983 Comp., p. 155), re-
quires that Executive agencies:

(1) Produce and maintain a total in-
ventory of work space and related fur-
nishings and declare excess to the Ad-
ministrator of General Services all
such holdings that are not necessary to
satisfy existing or known and verified
planned programs; and

(2) Establish information systems,
implement inventory controls and con-
duct surveys, in accordance with proce-
dures established by the Administrator
of General Services, so that a govern-
mentwide reporting system may be de-
veloped.

(c) Executive Order 13327, Federal
Real Property Asset Management, dated
February 4, 2004, requires that the Ad-
ministrator of General Services, in
consultation with the Federal Real
Property Council, establish and main-
tain a single, comprehensive and de-
scriptive database of all real property
under the custody and control of all ex-
ecutive branch agencies, except when
otherwise required for reasons of na-
tional security. The Executive Order
authorizes the Administrator to collect
from each Executive agency such de-
scriptive information, except for classi-
fied information, as the Administrator
considers will best describe the nature,
use, and extent of the real property
holdings of the Federal Government.

§102-84.20 Where should I obtain the
data required to be reported for the
Annual Real Property Inventory?

You should obtain data reported for
the Annual Real Property Inventory
from the most accurate real property
asset management and financial man-
agement records maintained by your
agency.

§102-84.25 Is it necessary for my agen-
cy to designate an official to serve
as the point of contact for the real
property inventories?

Yes. You must designate an official
to serve as your agency’s point of con-
tact for the Annual Real Property In-
ventories. We recommend that you des-
ignate the same point of contact for
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the Federally-owned and leased real
property inventory, although separate
points of contact are permitted. You
must advise the General Services Ad-
ministration, Office of Government-
wide Policy, Office of Real Property
(MP), 1800 F Street, NW., Washington,
DC 20405, in writing, of the name(s) of
these representative(s) and any subse-
quent changes.

§102-84.30 Is it necessary for my agen-
cy to certify the accuracy of its real
property inventory submission?

Yes. Your agency’s official des-

ignated in accordance with §102-84.25

must certify the accuracy of the real

property information submitted to

GSA.

§102-84.35 Which agencies must sub-
mit a report for inclusion in the An-
nual Real Property Inventory?

Each agency that has jurisdiction,
custody, control, or otherwise manages
Federal real property or enters into
leases, is responsible for submitting
the real property inventory informa-
tion. Additional information on the re-
sponsibility for reporting inventory
data is contained in the annual Guid-
ance for Real Property Inventory Re-
porting.

§102-84.40 What types of real property
must I report for the Annual Real
Property Inventory?

You must report for the Annual Real
Property Inventory all land, buildings,
and other structures and facilities
owned by the United States (including
wholly-owned Federal Government cor-
porations) throughout the world, all
real property leased by the TUnited
States from private individuals, orga-
nizations, and municipal, county,
State, and foreign governments, and all
real property otherwise managed by
the United States where the ownership
interest is held by a State or foreign
government. Property to be reported
includes, but is not limited to:

(a) Real property acquired by pur-
chase, construction, donation, eminent
domain proceedings, or any other
method;

(b) Real property in which the Gov-
ernment has a long-term interest con-
sidered by the reporting agency as
being equivalent to ownership. This

§ 102-84.50

would include land acquired by treaty
or long-term lease (e.g., 99-year lease),
and that your agency considers equiva-
lent to Federally-owned land;

(c) Buildings or other structures and
facilities owned by or leased to the
Government, whether or not located on
Government-owned land;

(d) Excess and surplus real property;

(e) Leased real property (including
leased land, leased buildings, leased
other structures and facilities, or any
combination thereof);

(f) Real property leased rent free or
for a nominal rental rate, if the real
property is considered significant by
the reporting agency; and

(g) Real property where title is held
by a State or foreign government, but
rights for use have been granted to a
Federal entity in an arrangement other
than a leasehold.

§102-84.45 What types of real property
are excluded from reporting for the
Annual Real Property Inventory?

The following real property assets
are excluded from Executive Order
13327 and reporting is optional:

(a) Land easements or rights-of-way
held by the Federal Government.

(b) Public domain land (including
lands withdrawn for military purposes)
or land reserved or dedicated for na-
tional forest, national park, or na-
tional wildlife refuge purposes, except
for improvements on those lands.

(c) Land held in trust or restricted-
fee status for individual Indians or In-
dian tribes.

(d) Land, and interests in land, that
are withheld from the scope of Execu-
tive Order 13327 by agency heads for
reasons of national security, foreign
policy or public safety.

§102-84.50 May the GSA Form 1166 be
used to report information?

No. Agencies must submit informa-
tion in accordance with the electronic
format outlined in the annual report-
ing instructions by either submitting
an XML file in a predetermined format
or by entering the data manually into
the online Federal Real Property Pro-
file system. For more information on
format requirements, or any other in-
formation and guidance on the Annual
Real Property Inventory, contact
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GSA’s Office of Governmentwide Pol-
icy, Office of Real Property (MP), 1800
F Street, NW., Washington, DC 20405,
or by telephone at (202) 501-0856.

§102-84.55 When are the Annual Real
Property Inventory reports due?

You must prepare the Annual Real
Property Inventory information pre-
scribed in §102-84.50 as of the last day
of each fiscal year. This information
must be submitted electronically to
the General Services Administration,
Office of Governmentwide Policy, Of-
fice of Real Property (MP), 1800 F
Street, NW., Washington, DC 20405, no
later than December 15 of each year.

PART 102-85—PRICING POLICY
FOR OCCUPANCY IN GSA SPACE

Subpart A—Pricing Policy—General

Sec.
102-85.5 By what authority is the pricing
policy in this part prescribed?
102-85.10 What is the scope of this part?
102-85.15 What are the basic policies for
charging Rent for space and services?
102-85.20 What does an Occupancy Agree-
ment (OA) do?

102-85.26 What is the basic principle gov-
erning OAs?

102-85.30 Are there special rules for certain
Federal customers?

102-85.35 What definitions apply to this
part?

102-85.40 What are the major components of
the pricing policy?

Subpart B—Occupancy Agreement

102-85.45 When is an Occupancy Agreement
required?

102-85.50 When does availability of funding
have to be certified?

102-85.55 What are the terms and conditions
included in an OA?

102-85.60 Who can execute an OA?

102-85.66 How does an OA obligate the cus-
tomer agency?

102-85.70 Are the standard OA terms appro-
priate for non-cancelable space?

102-85.75 When can space assignments be
terminated?

102-85.80 Who is financially responsible for
expenses resulting from tenant non-per-
formance?

102-85.85 What if a customer agency partici-
pates in a consolidation?
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Subpart C—Tenant Improvement
Allowance

102-85.90 What is a tenant improvement al-
lowance?

102-85.95 Who pays for the TI allowance?

102-85.100 How does a customer agency pay
for tenant improvements?

102-85.105 How does an agency pay for cus-
tomer alterations that exceed the TT al-
lowance?

102-85.110 Can the allowance amount be
changed?

Subpart D—Rent Charges

102-85.115 How is the Rent determined?

102-85.120 What is ‘‘shell Rent’’?

102-85.125 What alternate methods may be
used to establish Rent in Federally
owned space?

102-85.130 How are exemptions from Rent
granted?

102-85.135 What if space and services are
provided by other executive agencies?
102-85.140 How are changes in Rent reflected

in OAs?

102-85.145 When are customer agencies re-
sponsible for Rent charges?

102-85.150 How will Rent charges be re-
flected on the customer agency’s Rent
bill?

102-85.1565 What does a customer agency do
if it does not agree with a Rent bill?

102-85.160 How does a customer agency
know how much to budget for Rent?

Subpart E—Standard Levels of Service

102-85.165 What are standard levels of serv-
ice?

102-85.170 Can flexitime and other alter-
native work schedules cost the customer
agency more?

102-85.175 Are the standard level services for
cleaning, mechanical operation, and
maintenance identified in an OA?

102-85.180 Can there be other standard serv-
ices?

102-85.185 Can space be exempted from the
standard levels of service?

102-85.190 Can GSA Rent be adjusted when
standard levels of service are performed
by other customer agencies?

Subpart F—Special Services

102-85.195 Does GSA provide special serv-
ices?

Subpart G—Continued Occupancy,
Relocation and Forced Moves

102-85.200 Can customer agencies continue
occupancy of space or must they relocate
at the end of an OA?
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102-85.205 What happens if a customer agen-
cy continues occupancy after the expira-
tion of an OA?

102-85.210 What if a customer agency has to
relocate?

102-85.215 What if another customer agency
forces a GSA customer to move?

102-85.220 Can a customer agency forced to
relocate waive the reimbursements?

102-85.225 What are the funding responsibil-
ities for relocations resulting from emer-
gencies?

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 66 FR 23169, May 8, 2001, unless
otherwise noted.

Subpart A—Pricing Policy—
General

§102-85.5 By what authority is the
pricing policy in this part pre-
scribed?

(a) General authority is granted in
the Federal Property and Administra-
tive Services Act of 1949, as amended,
Sec. 205(c) and 210(j), 63 Stat. 390 and 86
Stat. 219; (40 U.S.C. 486(c) and 40 U.S.C.
490(j), respectively).

(b) This part implements the applica-
ble provisions of Federal law, includ-
ing, but not limited to, the:

(1) Federal Property and Administra-
tive Services Act of 1949, 63 Stat. 377, as
amended;

(2) Act of July 1, 1898 (40 U.S.C. 285);

(3) Act of April 28, 1902 (40 U.S.C. 19);

(4) Act of August 27, 1935 (40 U.S.C.
304c);

(5) Public Buildings Act of 1959, as
amended (40 U.S.C. 601-619);

(6) Public Buildings Amendments of
1972, Pub. L. 92-313, (86 Stat. 219);

(7) Rural Development Act of 1972,
Pub. L. 92419, (86 Stat. 674);

(8) Reorganization Plan No. 18 of 1950
(40 U.S.C. 490 note);

(9) Title VIII of the Civil Rights Act
of 1968 (42 U.S.C. 3601 et seq.);

(10) National Environmental Policy
Act of 1969, as amended (42 U.S.C. 4321
et seq.);

(11) Intergovernmental Cooperation
Act of 1968 and the Federal Urban Land
Use Act (42 U.S.C. 4201-4244; 40 U.S.C.
531-535);

(12) Public Buildings Cooperative Use
Act of 1976, as amended (40 U.S.C.
490(a)(16)—(19), 601a and 612a);

(13) Public Buildings Amendments of
1988, Pub. L. 100-678, (102 Stat. 4049);
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(14) National Historic Preservation
Act of 1966 as amended (16 U.S.C. 461 et
seq.);

(15) Executive Order 12072 of August
16, 1978 (43 FR 36869);

(16) Executive Order 12411 of March
29, 1983 (48 F'R 13391);

(17) Executive Order 12512 of April 29,
1985 (50 FR 18453);

(18) Executive Order 13005 of May 21,
1996 (61 FR 26069); and

(19) Executive Order 13006 of May 21,
1996 (61 FR 26071).

§102-85.10 What is the scope of this
part?

(a) This part describes GSA policy
and principles for the assignment and
occupancy of space under its control
and the rights and obligations of GSA
and the customer agencies that request
or occupy such space pursuant to GSA
Occupancy Agreements (OA).

(b) Space managed by agencies under
delegation of authority from GSA is
subject to the provisions of this part.

(c) This part is not applicable to:

(1) Licenses, permits or leases with
non-Federal entities under the Public
Buildings Cooperative Use Act (40
U.S.C. 490(a)(16-19)); or

(2) The disposal of surplus lease space
under section 210(h)(2) of the Federal
Property and Administrative Services
Act of 1949, as amended (40 U.S.C.
490(h)(2)).

§102-85.15 What are the basic policies
for charging Rent for space and
services?

(a) GSA will charge for space and
services furnished by GSA (unless oth-
erwise exempted by the Administrator
of General Services) a Rent charge
which will approximate commercial
charges for comparable space and serv-
ices. Rent for all assignments for GSA-
controlled space will be priced accord-
ing to the principles of the pricing pol-
icy in this part. These principles are
reflected in the following elements of
GSA Rent charges:

(1) ‘““Shell” Rent based on approxi-
mate commercial charges for com-
parable space and services for Feder-
ally owned space (accomplished using
appraisal procedures);

(2) Rent based on actual cost of the
lease, including the costs (if any) of
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services not provided by the lessor,
plus a GSA fee;

(3) Amortization of any tenant im-
provement allowance used;

(4) Any applicable real estate taxes,
operating costs, parking, security and
joint use fees; and

(5) For certain projects involving new
construction or major renovation of
Federally-owned buildings, a return on
investment pricing approach if an ap-
praisal-determined rental value does
not provide a minimum return (OMB
discount rate for calculating the
present value of yearly costs plus 2%)
on the cost of the prospective capital
investment. Each specific use of Re-
turn on Investment (ROI) pricing must
be approved by OMB and duly recorded
in an Occupancy Agreement (OA) with
the customer agency. Once the ROI
methodology is employed to establish
Rent for a capital investment, the ROI
method must be retained for the dura-
tion of the OA term.

(b) Special services not included in
the standard levels of service may be
provided by GSA on a reimbursable
basis. GSA may also furnish alter-
ations on a reimbursable basis in build-
ings where GSA is responsible for alter-
ations only.

(c) The financial terms and condi-
tions under which GSA assigns, and a
customer agency occupies, each block
of GSA-controlled space, shall be docu-
mented in a written OA.

§102-85.20 What does an Occupancy
Agreement (OA) do?

An OA defines GSA’s relationship
with each customer agency and:

(a) Establishes specific financial
terms, provisions, rights, and obliga-
tions of GSA and its customer for each
space assignment;

(b) Minimizes exposure to future un-
known costs for both GSA and cus-
tomer agencies;

(c) Stabilizes Rent payments to the
extent reasonable and desired by cus-
tomers; and

(d) Allows tailoring of space and re-
lated services to meet customer agency
needs.
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§102-85.25 What is the basic principle
governing OAs?

The basic principle governing OAs is
to adopt the private sector practice of
capturing in a written document the
business terms to which GSA and a
customer agency agree concerning in-
dividual space assignments.

§102-85.30 Are there special rules for
certain Federal customers?

Yes, in lieu of OAs, GSA is able to
enter into agreements with customer
agencies that reflect the parties par-
ticular needs. For example, the space
and services provided to the U.S. House
of Representatives and the U.S. Senate
are governed by existing memoranda of
agreement (MOA). When there are con-
flicts between the provisions of this
part and MOAs, the MOASs prevail.

§102-85.35 What definitions apply to
this part?

The following definitions apply to
this part:

Accept space or acceptance of space
means a commitment from an agency
to occupy specified GSA-controlled
space.

Agency-controlled
space means:

(1) Space that is owned, leased, or
otherwise controlled or operated by
Federal agencies under any authority
other than the Federal Property and
Administrative Services Act of 1949, as
amended; and

(2) it also includes agency-acquired
space for which acquisition authority
has been delegated or otherwise grant-
ed to the agency by GSA. It does not
include space covered by an OA.

Assign or assignment is defined in the
definition for space assignment.

Building shell means the complete en-
veloping structure, the base-building
systems, and the finished common
areas (building common and floor com-
mon) of a building that bound the ten-
ant areas.

Customer agency means any depart-
ment, agency, or independent estab-
lishment in the Federal Government,
including any wholly-owned corpora-
tion; any executive agency or any es-
tablishment in the legislative or judi-
cial branch of the Government (except

and/or operated
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the Senate, the House of Representa-
tives, and the Architect of the Capitol,
and any activities under his direction).

Emergency relocation is a customer
move that results from an extraor-
dinary event such as a fire, natural dis-
aster, or immediate threat to the
health and safety of occupants that
renders a current space assignment un-
usable and requires that it be vacated,
permanently or temporarily.

Federal Buildings Fund means the
fund into which Rent charges and other
revenues are deposited, and collections
cited in section 210(j) of the Federal
Property and Administrative Services
Act of 1949, as amended (U.S.C. 490(3)),
and from which monies are available
for expenditures for real property man-
agement and related activities in such
amounts as are specified in annual ap-
propriations acts without regard to fis-
cal year limitations.

Federally controlled space means
workspace for which the United States
Government has a right of occupancy
by ownership, by lease, or by any other
means, such as by contract, barter, li-
cense, easement, permit, requisition, or
condemnation. Such workspace ex-
cludes space owned or leased by private
sector entities performing work on
Government contracts.

Federally owned space means space,
the title to which is vested in the
United States Government or which
will vest automatically according to an
existing agreement.

Forced move means the involuntary
physical relocation, from one space as-
signment to another, of a customer
agency housed in GSA-controlled space
initiated by another customer agency
or by GSA, before the expiration of a
lease or an OA term. (See also the defi-
nition of GSA-initiated move.)

General use space means all types of
space other than ‘‘warehouse,” ‘‘park-
ing,” or ‘‘unique’ space, as defined
elsewhere in this part. Examples of
general use space are:

(1) Office and office-related space
such as file areas, libraries, meeting
rooms, computer rooms, mail rooms,
training and conference, automated
data processing operations, court-
rooms, and judicial chambers; and

(2) Storage space that contains dif-
ferent quality and finishes from gen-
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eral use space, but that is within a
building where predominantly general
use space is located.

GSA-controlled space means Federally
controlled space under the custody or
control of GSA. It includes space for
which GSA has delegated operational,
maintenance, or protection authority
to the customer agency.

GSA-delegated space (or GSA delegated
building) means GSA-controlled space
for which GSA has delegated oper-
ational, maintenance or protection au-
thority to the customer agency.

GSA-initiated move means any reloca-
tion action in GSA-controlled space
that:

(1) Is involuntary to the customer
agency and required to be effective
prior to the expiration of an effective
OA, or in the case of leased space, prior
to the expiration of the lease; or

(2) Is an emergency relocation initi-
ated by GSA.

Initial space alteration (ISA). See defi-
nition of ‘‘tenant improvement.”

Initial space layout means the specific
placement of workstations, furniture
and equipment within new space as-
signments.

Inventory means a summary or
itemized list of the real property, and

associated descriptive information,
that is under the control of a Federal
agency.

Joint-use space means common space
within a Federally controlled facility,
not specifically assigned to any one
agency, and available for use by mul-
tiple agencies, such as cafeterias, audi-
toriums, conference rooms, credit
unions, visitor parking spaces, snack
bars, certain wellness/physical fitness
facilities, and child care centers.

Leased space means space for which
the United States Government has a
right of use and occupancy by virtue of
having acquired a leasehold interest.

Non-cancelable space means space
that, due to its layout, design, loca-
tion, or other characteristics, is un-
likely to be needed by another GSA
customer agency. Typical conditions
that might cause space to be defined as
non-cancelable are:

(1) Special space construction fea-
tures;
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(2) Lack of any realistic Federal need
for the space other than by the re-
questing agency; and

(3) Remote location or unusual term
(short or long) desired by the agency.

Occupancy Agreement (OA) means a
written agreement descriptive of the fi-
nancial terms and conditions under
which GSA assigns, and a customer
agency occupies, the GSA-controlled
space identified therein.

Parking or parking space means sur-
face land, structures, or areas within
structures designed and designated for
the purpose of parking vehicles.

Personnel means the peak number of
persons to be housed during a single
shift, regardless of how many
workstations are provided for them. In
addition to permanent employees of
the agency, personnel includes tem-
poraries, part-time, seasonal, and con-
tractual employees, budgeted vacan-
cies, and employees of other agencies
and organizations who are housed in a
space assignment.

Portfolio leases mean long term or
“master’’ leases, usually negotiated to
house several agencies whose indi-
vidual term requirements differ from
the terms of the underlying GSA lease
with the lessor, and from each other.
These may also be leases housing sin-
gle agencies, but which entail for GSA
responsibilities (burdens and benefits)
which mimic an ownership position, or
equity rights, even though no equity
interest or ownership liability exists.
An example of the latter would be long
term renewal options on a lease which,
in order to enjoy, involve substantial
capital outlays by GSA to improve the
building infrastructure. In both these
cases, GSA is assuming risks or capital
expenditures outside of the conven-
tions of single transactions or occupan-
cies. Accordingly, for a portfolio lease,
it is not appropriate merely to pass
through to the customer agency(ies)
the rental rate of the underlying GSA
lease. Portfolio leases are treated for
pricing purposes as owned space, with
Rent set by appraisal.

Predominant use means the use to
which the greatest portion of a loca-
tion is put. Predominant use is deter-
mined by the Public Buildings Service
(PBS), GSA, and will typically result
in the designation of a location as one
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of four types of space—General Use,
Warehouse, Unique, or Parking—even
though some smaller portions of the
space may be used for one or more of
the other types of uses.

Rent means the amounts charged by
GSA for space and related services to
the customer agencies with tenancy in
GSA-controlled space. The word
“Rent” is capitalized to differentiate it
from the contract ‘‘rent” that GSA
pays lessors.

Rentable square footage means the
amount of space as defined in ‘“‘Build-
ing Owners and Managers Association
(BOMA)/American National Standards
Institute (ANSI) Standard Z65.1-1996.”
The BOMA/ANSI standard also defines
‘“‘gross,” ‘‘office area,” ‘‘floor com-
mon,” and ‘‘building common’ areas.
Any references to these terms in this
part refer to the BOMA/ANSI standard
definitions. This standard has been
adopted in accordance with GSA’s in-
terest in conforming its practices to
nationally recognized industry stand-
ards to the extent possible.

NOTE TO THE DEFINITION OF RENTABLE
SQUARE FOOTAGE: Rentable square footage
generally includes square footage of areas
occupied by customers plus a prorated share
of floor common areas such as elevator lob-
bies, building corridors, public restrooms,
utility closets, and machine rooms. Rentable
square footage also includes a prorated share
of building common areas located through-
out the building. Examples of building com-
mon space include ground floor entrance
lobby, enclosed atrium, loading dock, and
mail room.

Request for space or space request
means a written or electronically sub-
mitted document or an oral request,
within which an agency’s space needs
are summarized. A request for space is
requisite for development of an OA.
Thus, it must be submitted to GSA by
a duly authorized official of the cus-
tomer agency, and it must be accom-
panied by documentation of the cus-
tomer agency’s ability to fund pay-
ment of required Rent charges.

Return on Investment (ROI) pricing is
one possible methodology used to es-
tablish a Rent rate for certain owned
space. Typically, ROI pricing is a Rent
rate that ensures GSA a reasonable re-
turn on its cost to acquire and improve
the asset. ROI pricing may be used
where no other comparable commercial
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space is available or no other appraisal
method would be appropriate. It may
also be used in cases in which an ap-
praisal-based rental rate will not meet
GSA’s minimum return requirements
for the planned level of investment.

Security fees mean Rent charges for
building services provided by GSA’s
Federal Protective Service. Security
fees are comprised of basic and build-
ing specific charges.

(a) A basic security fee is assessed in
all PBS-controlled properties where
the Federal Protective Service (FPS)
provides security services. The rate is
set annually on a per-square-foot basis.
The charge includes the following serv-
ices:

(1) General law enforcement on PBS-
controlled property;

(2) Physical security assessments;

(3) Crime prevention and awareness
training;

(4) Advice and assistance to building
security committees;

(5) Intelligence sharing program;

(6) Criminal investigation;

(7) Assistance and coordination in
Occupancy Emergency Plan develop-
ment;

(8) Coordination of mobilization and
response to terrorist threat or civil dis-
turbance;

(9) Program administration for secu-
rity guard contracts; and

(10) Megacenter operations for moni-
toring building perimeter alarms and
dispatching appropriate law enforce-
ment response.

(b) The building specific security
charge is comprised of two elements:
Operating expenses and amortized cap-
ital costs. Building specific charges,
whether operating expenses or capital
costs, are distributed overall federal
users by building or facility in direct
proportion to each customer agency’s
percentage of federal occupancy. As
with joint use charges, the distribution
of building-specific charges among cus-
tomer agencies is not re-adjusted for
vacancy.

Space means a defined area within a
building and/or parcel of land. (Per-
sonal property and furniture are not
included.)

Space allocation standard (SAS) means
a standard agreed upon by GSA and a
customer agency, written in terms that
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permit nationwide or regional applica-
tion, that is used as a basis for estab-
lishing that agency’s space require-
ments. An SAS may describe special
GSA and customer agency funding re-
sponsibilities, although such respon-
sibilities will be covered in OAs for
space assignments. An SAS may also
be developed between GSA and cus-
tomer agencies on a regional level to
standardize or simplify transactions,
provided that the terms of a regional
SAS are consistent with the terms of
that agency’s national SAS and the
terms of this part.

Space assignment or  assignments
means a transaction between GSA and
a customer agency that results in a
customer agency’s right to occupy cer-
tain GSA-controlled space, usually in
return for customer agency payment(s)
to GSA for use of the space. Space as-
signment rights, obligations, and re-
sponsibilities not covered in this part,
or in the customer guides, are formal-
ized in an OA.

Space planning means the process of
using recognized professional tech-
niques of planning, layout and interior
design to determine the best internal
location and the most efficient con-
figuration for satisfying agency space
needs.

Space program of requirements means a
summary statement of an agency’s
space needs. These requirements will
generally include information about lo-
cation, square footage, construction re-
quirements, and duration of the agen-
cy’s space need. They may be identified
in any format mutually agreeable to
GSA and the agency.

Special space means space which has
unusual architectural/construction fea-
tures, requires the installation of spe-
cial equipment, or requires dispropor-
tionately high or low costs to con-
struct, maintain and/or operate as
compared to office or storage space.
Special space generally refers to space
which has construction features, fin-
ishes, services, utilities, or other addi-
tional costs beyond those specified in
the customer general allowance (e.g.,
courtrooms, laboratories).

Standard level of service. See §102-
85.165 for the definition of standard
level of service.
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Telecommunications means electronic
processing of information, either voice
or data or both, over a wide variety of
media, (e.g., copper wire, microwave,
fiber optics, radio frequencies), be-
tween individuals or offices within a
building (e.g., local area networks), be-
tween buildings, and between cities.

Tenant improvement (TI1) means a fin-
ished component of an interior block of
space. Tenant improvements represent
additions to or alterations of the build-
ing shell that adapt the workspace to
the specific uses of the customer. If
made at initial occupancy, the TIs are
known as initial space alterations or
ISAs.

Tenant improvement (TI) allowance
means the dollar amount, including de-
sign, labor, materials, contractor costs
(if contractors are used), management,
and inspection, that GSA will spend to
construct, alter, and finish space for
customer occupancy (excluding per-
sonal property and furniture, which are
customer agency responsibilities) at
initial occupancy. The dollar amounts
for the allowances are different for
each agency and bureau to accommo-
date agencies’ different mission needs.
The dollar amounts also may vary by
locations reflecting different costs in
different markets. The PBS bill will
only reflect the actual amount the cus-
tomers spend, not the allowance. The
amount of the TI allowance is deter-
mined by GSA. Agencies can request
that GSA revise the TI allowance
amount by project or categorically for
an entire bureau. The cost of replace-
ment of tenant improvements is borne
by the customer agency.

Unique space means space for which
there is no commercial market com-
parable (e.g., border stations).

Warehouse or warehouse space means
space contained in a structure pri-
marily intended for the housing of
files, records, equipment, or other per-
sonal property, and is not primarily in-
tended for housing personnel and office
operations. Warehouse space generally
is designed and constructed to lower
specifications than office buildings,
with features such as exposed ceilings,
unfinished perimeter and few dividing
partitions. Warehouse space also is
usually heated to a lesser degree but
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not air-conditioned, and is cleaned to
lesser standards than office space.
Workspace means Federally con-
trolled space in buildings and struc-
tures (permanent, semi-permanent, or
temporary) that provides an acceptable
environment for the performance of
agency mission requirements by em-
ployees or by other persons occupying
it.
§102-85.40 What are the major compo-
nents of the pricing policy?

The major components of the pricing
policy are:

(a) An OA between a customer agen-
cy and GSA;

(b) Tenant improvement allowance;
and

(c) The establishment of Rent the
agency pays to GSA based on the OA
for:

(1) Leased space, a pass-through to
the customer agency of the underlying
GSA lease contract costs, and a PBS
fee; or

(2) GSA-owned space,
mined by appraisal.

Rent deter-

Subpart B—Occupancy
Agreement

§102-85.45 When is an Occupancy
Agreement required?

An Occupancy Agreement (OA) is re-
quired for each customer agency’s
space assignment. The OA must be
agreed to by GSA and the customer
agency prior to GSA’s commitment of
funds for occupancy and formal assign-
ment of space.

§102-85.50 When does availability of
funding have to be certified?

The customer agency must sign an
OA prior to GSA’s making any major
contractual commitments associated
with the space request. Typically, this
should occur at the earliest possible
opportunity-i.e., when funds become
available. However, in no event shall
certification occur later than just prior
to the award of the contract to a de-
sign architect in the case of Federal
construction or renovation in Feder-
ally owned space or prior to the award
of a lease. This serves as a customer
agency’s funding commitment unless
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certification is provided on another
document.

§102-85.55 What are the terms and
conditions included in an OA?

The terms and conditions are mod-
eled after commercial practice. They
are intended to reflect a full mutual
understanding of the financial terms
and agreement of the parties. The OA
describes the actual space and services
to be provided and all associated actual
costs to the customer during the term
of occupancy. The OA does not include
any general provisions or terms con-
tained in this part. OAs typically de-
scribe the following, depending on
whether the space is leased or Feder-
ally owned:

(a) Assigned square footage;

(b) Shell Rent and term of occu-
pancy;

(c) Amortized amount of customer al-
lowance used;

(d) Operating costs and escalations;

(e) One time charges; e.g., lump sum
payments by the customer;

(f) Real estate tax and escalations;

(g) Parking and escalations;

(h) Additional/reduced services;

(i) Security services and associated
Rent;

(j) Joint use space and associated
Rent;

(k) PBS fee;

(1) Customer rights and provisions for
occupancy after OA expiration;

(m) Cancellation provisions if dif-
ferent from this part or the customer
service guides;

(n) Any special circumstances associ-
ated with the occupancy, such as envi-
ronmental responsibilities, unusual use
restrictions, or agreements with local
authorities;

(o) Emergency relocations;

(p) Clauses specific to the agreement;

(q) Other Rent, e.g., charges for an-
tenna sites, land;

(r) Agency standard clauses; and

(s) General clauses defining the obli-
gations of both parties.

§102-85.60 Who can execute an OA?

Authorized GSA and customer agen-
cy officials who can commit or obligate
the funds of their respective agencies
can execute an OA. Higher level sig-
natories may be appropriate from both
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agencies for space assignments in
owned or leased space, that are unusual
in size, location, duration, public inter-
est, or other factors. Each agency de-
cides its appropriate signatory level.

§102-85.65 How does an OA obligate
the customer agency?

An OA obligates the executing cus-
tomer agency to fund the current-year
Rent obligation owed GSA, as well as
to reimburse GSA for any other bona
fide obligations that GSA may have in-
curred on behalf of the customer agen-
cy. Although the OA is an interagency
agreement, memorializing the under-
standing of GSA and its customer
agency, the OA may not be construed
as obligating future year customer
agency funds until they are legally
available. A multi-year OA commit-
ment assumes the customer agency
will seek the mnecessary funding
through budget and appropriations
processes.

§102-85.70 Are the standard OA terms
appropriate for non-cancelable
space?

Yes, most of the standard terms
apply; however, the right to cancel
upon a 4-month (120 day) notice is not
available. See §102-85.35 for the defini-
tion of non-cancelable space.

§102-85.75 When can space assign-
ments be terminated?

(a) Customer agencies can terminate
any space assignments, except those
designated as non-cancelable, with the
following stipulations:

(1) The agency must give GSA writ-
ten notice at least four months prior to
termination.

(2) The agency is responsible for re-
imbursing GSA for the unpaid balance
of the cost of tenant improvements,
generally prior to GSA releasing the
agency from the space assignment. In
the event the customer agency re-
ceived a rent concession (e.g., free
rent) at the inception of the assign-
ment as part of the consideration for
the entire lease term, then the amount
of the concession applicable to the re-
maining term must be repaid to GSA.

(3) If the space to be vacated is ready
for occupancy by another customer and
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marketable, GSA accepts the termi-
nation of assignment.

(4) If the agency has vacated all of
the space and removed all personal
property and equipment from the space
by the cancellation date in the written
notice, the agency will be released ef-
fective that date from further Rent
payments.

(5) An agency may terminate a GSA
space assignment with less than a four-
month advance written notice to GSA,
if:

(i) Either GSA or the terminating
agency has identified another agency
customer for the assigned space and
that substitute agency wants and is
able to fully assume the Rent pay-
ments due from the terminating agen-
cy; and

(ii) The terminating agency con-
tinues to pay Rent until the new agen-
cy starts paying Rent.

(b) GSA can terminate space assign-
ments according to GSA regulations
for emergency or forced moves.

(c) OAs terminate automatically at
expiration.

§102-85.80 Who is financially respon-
sible for expenses resulting from
tenant non-performance?

The customer agencies are finan-
cially responsible for expenses incurred
by the Government as a result of any
failure on their part to fulfill a com-
mitment outlined in an OA or other
written agreements in advance of, or in
addition to, the OA. Customer agencies
are also financially responsible for re-
vised design costs and any additional
costs resulting from changes to space
requirements or space layouts made by
the agency after a lease, alteration, de-
sign, or construction contract has been
awarded by GSA.

§102-85.85 What if a customer agency
participates in a consolidation?

If an agency agrees to participate in
a consolidation upon expiration of an
OA, the relocation expenses will be ad-
dressed in the new OA negotiated by
GSA and the customer agency. The
customer agency generally pays such
costs.
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Subpart C—Tenant Improvement
Allowance

§102-85.90 What is a tenant improve-
ment allowance?

A tenant improvement (TI) allowance
enables the customer agency to design,
configure and build out space to sup-
port its program operations. It is based
on local market construction costs and
the specific bureau’s historical use of
space. (See also the definition at §102—
85.35.)

§102-85.95 Who pays for the TI allow-
ance?

The customer agency pays for the
amount of the tenant improvement al-
lowance actually used.

§102-85.100 How does a
agency pay for tenant
ments?

To pay for the installation of tenant
improvements, the customer agency
may spend an amount not to exceed
the tenant allowance. The amount
spent by the customer agency for TIs is
amortized over a period of time speci-
fied in the OA, not to exceed the useful
life of the improvements. This amorti-
zation payment is in addition to the
shell rent and services.

§102-85.105 How does an agency pay
for customer alterations that ex-
ceed the TI allowance?

Amounts exceeding the TI allowance
are paid in a one-time lump sum and
are not amortized over the term of the
occupancy. The agency certifies lump
sum funds are available prior to GSA
proceeding with the work.

§102-85.110 Can the
amount be changed?

The GSA schedule of allowances for
new assignments is adjusted annually
for design and construction cost
changes. As the need arises, GSA may
adjust an agency or bureau’s TI allow-
ance. GSA may also adjust a TI allow-
ance for a specific project, if conditions
warrant. This decision is solely GSA’s.
In addition, the customer agency may
waive any part or all of its
customization allowance in the case of
a new space assignment. In the case of
backfill space (also known as relet

customer
improve-

allowance
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space), the customer agency can also
waive any part or all of the tenant gen-
eral allowance, if the customer agency
will use the existing tenant improve-
ments, with or without modifications.

Subpart D—Rent Charges

§102-85.115
mined?
Unless an exemption is granted under
the authority of the Administrator of
General Services, the Rent charged ap-
proximates commercial charges for
comparable space and space-related
services as follows:

(a) Generally, Rent for Federally
owned space provided by GSA is based
on market appraisals of fully serviced
rental values for the predominant use
to which space in a building is put; e.g.,
general use, warehouse use, and park-
ing use. In cases where market apprais-
als are not practical; e.g., in cases in-
volving unique space or when market
comparables are not available, GSA
may establish Rent on the basis of al-
ternate commercial practices. See the
discussion of alternate valuation meth-
ods in §102-85.125. Amortization of ten-
ant improvements, parking fees, and
security charges are calculated sepa-
rately and added to the appraised shell
Rent to establish the Rent charge. Cus-
tomer agencies also pay for a pro rata
share of joint use space.

(b) Generally, Rent for space leased
by GSA is based on the actual cost of
the lease, including the costs (if any) of
services not provided by the lessor,
plus a GSA fee, and security charges
and parking (if not in the lease).

(1) The Rent is based on the terms
and conditions of the OA, starting with
the shell Rent.

(2) In addition to the shell Rent, the
Rent includes amortization of TI allow-
ances used, real estate taxes, operating
costs, extra services, parking, GSA fee
for its services, and charges for secu-
rity, joint-use, and other applicable
rental charges (e.g., antenna site, land,
wareyard).

§102-85.120 What is shell Rent?

Shell Rent is that portion of GSA
Rent charged for the building envelope
and land. (See §102-85.35 for the defini-
tion of building shell.)

How is the Rent deter-

§102-85.135

§102-85.125 What alternate methods
may be used to establish Rent in
Federally-owned space?

Alternate methods of establishing
Rent are based on private sector mod-
els. They include, but are not limited
to:

(a) Return on investment (ROI) ap-
proach or a similar cost recovery meth-
od used when market comparables are
not available and/or GSA must ‘‘build
to suit” to fulfill customer agency re-
quirements; e.g., border stations; and

(b) Rent schedules for the right to
use rooftops and other floor areas not
suitable for workspace; e.g., antenna
sites and signage.

§102-85.130 How are exemptions from
Rent granted?

Exemptions from Rent are rare. How-
ever, the Administrator of General
Services may exempt any GSA cus-
tomer from Rent after a determination
that application of Rent would not be
feasible or practical. Customer agency
requests for exemptions must be ad-
dressed to the Administrator of Gen-
eral Services and submitted in accord-
ance with GSA Order PBS 4210.1, “‘Rent
Exemption Procedures,” dated Decem-
ber 20, 1991, or in accordance with any
superseding GSA order. A copy of the
order may be obtained from the Office
of Portfolio Management, General
Services Administration, 1800 F Street,
NW., Washington, DC 20405.

§102-85.135 What if space and services
are provided by other executive
agencies?

Any executive agency other than
GSA providing space and services is au-
thorized to charge the occupant for the
space and services at rates approved by
the Administrator of General Services
and the Director of the Office of Man-
agement and Budget. If space and serv-
ices are of the type provided by the Ad-
ministrator of General Services, the
executive agency providing the space
and services must credit the monies de-
rived from any fees or charges to the
appropriation or fund initially charged
for providing the space or services, as
prescribed by Subsection 210(k) of the
Federal Property and Administrative
Services Act of 1949, as amended (40
U.S.C. 490(k)).

323



§102-85.140

§102-85.140 How are changes in Rent
reflected in OAs?

(a) If Rent changes in ways that are
identified in the OA, then no change to
the OA 1is required. Typically, OAs
state that certain components of Rent
are subject to annual escalation; e.g.,
operating expenses, real estate taxes,
parking charges, the basic security
charge, and building-specific security
operating and amortized capital ex-
penses which do not entail a change in
service level. Also, in Federally-owned
space, OAs state that the shell rent is
re-marked to market every five years.
In leased space, the OA will identify
any programmed changes in the lease
contract rent (such as pre-set increases
or steps in the contract rent rate) that
will translate into a change in the cus-
tomer agency’s Rent. Changes in Rent
specified in OAs will serve as notice to
agencies of future Rent changes for
budgeting purposes. For a discussion of
budgeting for Rent, see §102-85.160.

(b) Changes to Rent other than those
identified in paragraph (a) of this sec-
tion typically require an amended OA.
There are many events that might oc-
casion a change in Rent, and an amend-
ed OA, such as:

(1) An agency expands or contracts at
an existing location;

(2) PBS agrees to fund additional ten-
ant improvements that are then amor-
tized over the remaining OA term, or
over an extended OA term;

(3) Upon physical re-measurement,
the true square footage of the space as-
signment is found to be different from
the square footage of record;

(4) The amount of joint use space in
the building changes;

(5) The level of building-specific secu-
rity services changes; or

(6) PBS undertakes new capital ex-
penditures for new or enhanced secu-
rity countermeasures.

§102-85.145 When are customer agen-
cies responsible for Rent charges?

(a) When a customer agency occupies
cancelable space, it is responsible for
Rent charges until:

(1) The date of release specified in
the OA, or until the date space is actu-
ally vacated, whichever occurs later; or

(2) Four months after having pro-
vided GSA written notice of release; or
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(3) The date space is actually va-
cated, whenever occupancy extends be-
yond the date agreed upon under either
paragraph (a)(1) or (2) of this section.

(b) When a customer agency releases
non-cancelable space, it is responsible
for all attributable Rent and other
space charges until the OA expires.
This responsibility is mitigated to the
extent that GSA is able to assign the
space to another user or dispose of it.
(See §102-85.656 How does an OA obligate
the customer agency?)

(c) When a customer agency commits
to occupy space in an OA or other bind-
ing document, but never occupies that
space, that agency is responsible for:

(1) Non-cancelable space: Rent pay-
ments due for the space until the OA
expires, unless GSA can mitigate; or

(2) All other space: Either GSA’s
space charges for 4 months plus the
cost of tenant improvements or GSA’s
actual costs, whichever is less.

§102-85.150 How will Rent charges be
reflected on the customer agency’s
Rent bill?

Rent charges are billed monthly, in
arrears, based on an annual rate which
is divided by 12. Billing commences the
first month in which the agency occu-
pies the space for more than half of the
month, and ends in the last month the
agency occupies the space.

§102-85.155 What does a customer
agency do if it does not agree with
a Rent bill?

(a) If a customer agency does not
agree with the way GSA has deter-
mined its Rent obligation (e.g., the
agency does not agree with GSA’s
space classification, appraised Rent, or
the allocation of space), the agency
may appeal its Rent bill to GSA.

(b) GSA will not increase or other-
wise change Rent for any assignment,
except as agreed in an OA, in the case
of errors, or when the OA is amended.
However, customer agencies may at
any time request a regional review of
the measurement, classification, serv-
ice levels provided, or charges assessed
that pertain to the space assignment
without resorting to formal proce-
dures. Such requests do not constitute
appeals and should be directed to the
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appropriate GSA Regional Adminis-
trator.

(c) If a customer agency still wants
to pursue a formal appeal of Rent
charges, they may do so, but with the
following limitations:

(1) Terms, including rates, to which
the parties agree in an OA are not ap-
pealable;

(2) In leased space, the contract rent
passed through from the underlying
lease cannot be appealed;

(3) In GSA-owned space, when the
fully-serviced shell Rent is established
through appraisal, the appraised rate
must exceed comparable commercial
square foot rates by 20 percent. When
shell Rent in owned space is estab-
lished on the basis of ROI at the incep-
tion of an OA, and the customer agency
executes the OA, then the ROI rate
cannot later be appealed. Other compo-
nents of Rent that are established on
the basis of actual cost—eg., amortiza-
tion of TIs and building specific secu-
rity charges—also cannot be appealed.

(4) Additionally, the customer agency
is required to compare its assigned
space with other space in the sur-
rounding community that:

(i) Is available in similar size block
of space in a comparable location;

(ii) Is comparable in quality to the
space provided by GSA;

(iii) Provides similar service levels as
part of the charges;

(iv) Contains similar
terms, conditions, and
clauses; and

(v) Represents a lease transaction
completed at a similar point in time.

(6) Data from at least three com-
parable locations will be necessary to
demonstrate a market trend sufficient
to warrant revising an appraised Rent
charge.

(d) A customer agency filing an ap-
peal for a particular location or build-
ing must develop documentation sup-
porting the appeal and file the appeal
with the appropriate Regional Admin-
istrator. The GSA regional office will
verify all pertinent information and
documentation supporting the appeal.
The GSA Regional Administrator will
accept or deny the appeal and will no-
tify the appealing agency of his or her
ruling.

contractual
escalations

§102-85.160

(e) A further appeal may be filed by
the customer agency’s headquarters
level officials with the Commissioner,
Public Buildings Service, if equitable
resolution has not been obtained from
the initial appeal. A head of a customer
agency may further appeal to the Ad-
ministrator of the General Services.
Documentation of the procedures fol-
lowed for prior resolution must accom-
pany an appeal to the Administrator.
Decisions made by the Administrator
are final.

(f) Adjustments of Rent resulting
from reviews and appeals will be effec-
tive in the month that the agency sub-
mitted a properly documented appeal.
Adjustments in Rent made under this
section remain in effect for the remain-
der of the 5-year period in which the
charges cited in the OA were applica-
ble.

§102-85.160 How does a customer
agency know how much to budget
for Rent?

GSA normally provides customer
agencies an estimate of Rent increases
approximately 2 months prior to the
agencies’ Office of Management and
Budget (OMB) submission for the fiscal
year in which GSA will charge Rent.
This gives the affected customer agen-
cies an opportunity to budget for an in-
crease or decrease. However, GSA must
obtain the concurrence of OMB for
such changes prior to notifying cus-
tomer agencies. In the event GSA is
unable to provide timely notice of a fu-
ture Rent increase, customer agencies
are nonetheless obligated to pay the in-
creased Rent amount. For existing as-
signments in owned buildings, GSA
charges for fully serviced shell Rent, in
aggregate, shall not exceed the bureau
level budget estimates provided to the
customer agencies annually. This pro-
vision does not apply to:

(a) New assignments;

(b) Changes in current assignments;

(c) Leased space;

(d) New tenant improvement amorti-
zation;

(e) Building specific security costs;
and

(f) New amortization of capital ex-
penditures under ROI pricing due to
changes in scope of proposed projects
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or repair and/or replacement of build-
ing components

Subpart E—Standard Levels of
Service

§102-85.165 What are standard levels
of service?

(a) The standard levels of service cov-
ered by GSA Rent are comparable to
those furnished in commercial prac-
tice. They are based on the effort re-
quired to service the customer agency’s
space for a 5-day week (Monday to Fri-
day), one-shift regular work schedule.
GSA will provide adequate building
startup services, before the beginning
of the customer’s regular one-shift
work schedule, and shutdown services
after the end of this schedule.

(b) Without additional charge, GSA
customers may use their assigned
space and supporting automatic eleva-
tor systems, lights and small office and
business machines including personal
computers on an incidental basis, un-
less specified otherwise in the OA.

§102-85.170 Can flexitime and other
alternative work schedules cost the
customer agency more?

Yes, GSA customers who extend their
regular work schedule by a system of
flexible hours shall reimburse GSA for
its approximate cost of the additional
services required.

§102-85.175 Are the standard level
services for cleaning, mechanical
operation, and maintenance identi-
fied in an OA?

Unless specified otherwise in the OA,
standard level services for cleaning,
mechanical operation, and mainte-
nance shall be provided in accordance
with the GSA standard level of services
as defined in §102-85.165, and in the
PBS Customer Guide to Real Property.
A copy of the guide may be obtained
from the General Services Administra-
tion, Office of Business Performance
(PX), 1800 F Street, NW., Washington,
DC 20405.

§102-85.180 Can there be other stand-
ard services?

GSA may provide additional services
to its customers at the levels and times
deemed by the Administrator of Gen-
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eral Services to be necessary for effi-
cient operations and proper servicing
of space under the assignment respon-
sibility of GSA.

§102-85.185 Can space be exempted
from the standard levels of service

Yes, customer agencies may be ex-
cused from paying for standard service
levels for space assignments when:

(a) In GSA-delegated space, the cus-
tomer agency provides for these serv-
ices itself and thus pays Rent minus
charges for these services; or

(b) In rare instances, standard service
levels may be waived by the Adminis-
trator of General Services in instances
where charging for such standard serv-
ices would not be feasible or practical,
e.g., in assignments of limited square
footage or functional use.

§102-85.190 Can GSA Rent be adjusted
when standard levels of service are
performed by other customer agen-
cies?

Customer agencies that arrange and
pay separately for the costs of standard
level services normally covered by GSA
Rent will receive a Rent credit or other
type of reimbursement by GSA for the
amount GSA would have charged for
such services. The type of reimburse-
ment is at GSA’s discretion. The reim-
bursement is limited to the amount in-
cluded for the services in GSA Rent.
Approval to perform or contract for
such services must be obtained in ad-
vance by the customer agency from the
appropriate GSA regional office.

Subpart F—Special Services

§102-85.195
services?

Does GSA provide special

Yes, GSA provides special services on
a cost-reimbursable basis:

(a) In GSA-controlled space, GSA
may provide for special services that
cannot be separated from the building
or space costs (inseparable services,
such as utilities, which are not individ-
ually metered). GSA’s estimate of the
special service cost is the basis for the
bill amount. The bill amount for sepa-
rable special services is either based on
a previously agreed upon fixed price or
the actual cost, including a fee for
GSA’s services.
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(b) GSA can also provide special serv-
ices to other Federal agencies in agen-
cy-controlled and operated space on a
cost-reimbursable basis.

Subpart G—Continued Occu-
pancy, Relocation and
Forced Moves

§102-85.200 Can customer agencies

continue occupancy of space or
must they relocate at the end of an
0A?

The answer is contingent upon
whether the customer agency is in Fed-
erally owned or leased space.

(a) Unless stated otherwise in the
OA, a customer agency within a GSA
controlled, Federally owned building
has automatic occupancy rights at the
end of the OA term for occupied space.
However, a new OA must be negotiated.

(b) In leased space, the OA generally
reflects the provisions of the under-
lying lease and will specify whether or
not renewal options are available. If
the OA does not include a renewal op-
tion, customer agencies should assume
relocation would be necessary upon OA
expiration, and budget for it. Further,
renewal options are not, in themselves,
a guarantee of continued occupancy at
that location. In some cases, the re-
newal rate is substantially above mar-
ket or the option was not part of the
initial price evaluation for the occu-
pancy. In such cases, GSA may be re-
quired to run a competition for the re-
placement lease, and a relocation may
ensue. Nonetheless, it is also possible
that GSA may execute a succeeding
lease with the incumbent lessor, in
which case there is no move.

(c) GSA and customer agencies
should initiate discussions at least 18-
20 months in advance of OA expiration
to address an action for the replace-
ment or continued occupancy of the ex-
isting space assignment. This allows
both agencies time to budget for the
work and the cost.

§102-85.205 What happens if a cus-
tomer agency continues occupancy
after the expiration of an OA?

A mutual goal of GSA and its cus-
tomers is to have current OAs in place
for all space assignments. However,
provisions are necessary to cover the

§102-85.215

GSA and customer relationship if an
OA expires prior to execution of a mu-
tually desired succeeding agreement.
Because the risks, liabilities, and con-
sequences of a customer’s continued
occupancy depend on whether the as-
signed space is leased or Federally
owned, different provisions in the fol-
lowing table apply:

HOLDOVER TENANCY—CUSTOMER AGENCY RE-
SPONSIBILITIES IN THE EVENT OF TENANT

DELAY IN VACATING SPACE

In leased space

In federally owned space

To pay those costs associ-
ated with lease contract,
GSA fee, and damages/
claims, arising from
changes in GSA contract
costs which are caused by
the tenant’s delay.

To pay Rent as determined
by GSA’s pricing policy, as
described in this part, and
those added costs to GSA
(claims, damages,
changes, etc.) resulting
from the tenant-caused

delay.

§102-85.210 What if a customer agency
has to relocate?

If the agency or GSA determines re-
location is necessary at the expiration
of an OA for either Federally owned or
leased space, the customer agency is
responsible for all costs associated
with relocation at that time.

§102-85.215 What if another customer
agency forces a GSA customer to
move?

If a GSA customer agency, or GSA,
forces the relocation of another GSA
customer agency prior to the expira-
tion of the customer’s OA, the ‘‘forc-
ing”’ agency is responsible:

(a) For all reasonable costs associ-
ated with the relocation of the agency
being ‘‘forced” to move, including ar-
chitectural-engineering design, move
coordination and physical relocation,
telecommunications and ADP equip-
ment relocation and installation;

(b) To GSA for all of the relocated
agency’s unpaid tenant improvements,
if any; and

(c) To the customer agency for the
undepreciated amount of any lump sum
payment that was already made by the
agency for alterations.
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§102-85.220 Can a customer agency
forced to relocate waive the reim-
bursements?

Yes, a customer agency forced to re-
locate can waive some or all of the re-
imbursements from the forcing agency
that are prescribed in §102-85.215. How-
ever, a relocated customer agency can-
not waive the requirement for the forc-
ing customer agency to reimburse GSA
for unpaid tenant improvements. If
GSA is the ‘‘forcing’ agency, it is re-
sponsible for the same costs as any
other forcing customer agency.

§102-85.225 What are the funding re-
sponsibilities for relocations result-
ing from emergencies?

(a) In emergencies, swift remedies,

including the possible relocation of a

customer agency to alternate space,
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are required. The remedies may include
requests for funding authorizations
from OMB and Congress. GSA may
serve as the central coordinator of such
remedies.

(b) Funding responsibility will vary
by situation. If a customer agency is
only temporarily displaced from its
space, GSA typically covers the cost of
temporary set-up in a provisional loca-
tion. If the agency is obliged to relo-
cate permanently, an OA will be pre-
pared which will address all terms of
the occupancy. In such cases, new ten-
ant improvements will be constructed
which can be amortized over the life of
a new occupancy term, and a new Rent
rate will be developed.

PARTS 102-86—102-92 [RESERVED]
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