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thereof, may decide the appeal forth-
with upon the record already made, or 
may make other disposition of the 
case. Upon request and for good cause 
shown, the Director or an Ad Hoc Ap-
peals Board may grant an opportunity 
for oral argument. Any hearing on such 
appeals shall be conducted by the Ad 
Hoc Appeals Board or a member or 
members thereof, or by an administra-
tive law judge of the Office of Hearings 
and Appeals and shall be governed inso-
far as practicable by the regulations 
applicable to other hearings under this 
part. 

[36 FR 7186, Apr. 15, 1971, as amended at 39 
FR 2366, Jan. 21, 1974] 

Subpart H [Reserved] 

Subpart I—Special Procedural 
Rules Applicable to Practice 
and Procedure for Hearings, 
Decisions, and Administrative 
Review Under Part 17 of This 
Title—Nondiscrimination in 
Federally Assisted Programs 
of the Department of the Inte-
rior—Effectuation of Title VI of 
the Civil Rights Act of 1964 

AUTHORITY: 43 CFR 17.8 and 5 U.S.C. 301. 

SOURCE: 38 FR 21162, Aug. 6, 1973, unless 
otherwise noted. 

CROSS REFERENCE: See subpart A for the 
organization, authority and jurisdiction of 
the Office of Hearings and Appeals, including 
its Hearings Division. To the extent they are 
not inconsistent with these special rules, the 
general rules applicable to all types of pro-
ceedings before the Hearings Division and 
the several Appeals Boards of the Office of 
Hearings and Appeals, contained in subpart 
B of this part, are applicable also to pro-
ceedings under these regulations. 

GENERAL 

§ 4.800 Scope and construction of 
rules. 

(a) The rules of procedure in this sub-
part I supplement part 17 of this title 
and are applicable to the practice and 
procedure for hearings, decisions, and 
administrative review conducted by 
the Department of the Interior, pursu-
ant to title VI of the Civil Rights Act 
of 1964 (section 602, 42 U.S.C. 2000d–1) 

and part 17 of this title, concerning 
nondiscrimination in Federally-as-
sisted programs in connection with 
which Federal financial assistance is 
extended under laws administered in 
whole or in part by the Department of 
the Interior. 

(b) These regulations shall be lib-
erally construed to secure the just, 
prompt, and inexpensive determination 
of all proceedings consistent with ade-
quate consideration of the issues in-
volved and full protection of the rights 
of all interested parties including the 
Government. 

§ 4.801 Suspension of rules. 
Upon notice to all parties, the re-

sponsible Department official or the 
administrative law judge, with respect 
to matters pending before him, may 
modify or waive any rule in this part 
upon his determination that no party 
will be unduly prejudiced and the ends 
of justice will thereby be served. 

§ 4.802 Definitions. 
(a) The definitions set forth in § 17.12 

of this title apply also to this subpart. 
(b) Director means the Director, Of-

fice for Equal Opportunity, Depart-
ment of the Interior. 

(c) Administrative law judge means an 
administrative law judge designated by 
the Office of Hearings and Appeals, Of-
fice of the Secretary, in accordance 
with 5 U.S.C. 3105 and 3344. 

(d) Notice means a notice of hearing 
in a proceeding instituted under Part 
17 of this title and these regulations. 

(e) Party means a recipient or appli-
cant; the Director; and any person or 
organization participating in a pro-
ceeding pursuant to § 4.808. 

§ 4.803 Computation of time. 
Except as otherwise provided by law, 

in computing any period of time under 
these rules or in any order issued here-
under, the time begins with the day 
following the act or event, and includes 
the last day of the period, unless it is 
a Saturday, Sunday, or Federal legal 
holiday, or other nonbusiness day, in 
which event it includes the next fol-
lowing day which is not a Saturday, 
Sunday, Federal legal holiday, or other 
nonbusiness day. When the period of 
time prescribed or allowed is 7 days or 

VerDate Mar<15>2010 15:01 Nov 22, 2011 Jkt 223186 PO 00000 Frm 00114 Fmt 8010 Sfmt 8010 Q:\43\43V1.TXT ofr150 PsN: PC150



105 

Office of the Secretary, Interior § 4.809 

less, intermediate Saturdays, Sundays, 
Federal legal holidays and other non-
business days shall be excluded in the 
computation. 

§ 4.804 Extensions of time. 
A request for extension of time 

should be made to the designated ad-
ministrative law judge or other appro-
priate Departmental official with re-
spect to matters pending before him. 
Such request shall be served on all par-
ties and set forth the reasons for the 
request. Extensions may be granted 
upon a showing of good cause by the 
applicant. Answers to such requests are 
permitted if made promptly. 

§ 4.805 Reduction of time to file docu-
ments. 

For good cause, the responsible De-
partmental official or the administra-
tive law judge, with respect to matters 
pending before him, may reduce any 
time limit prescribed by the rules in 
this part, except as provided by law or 
in part 17 of this title. 

DESIGNATION AND RESPONSIBILITIES OF 
ADMINISTRATIVE LAW JUDGE 

§ 4.806 Designation. 
Hearings shall be held before an ad-

ministrative law judge designated by 
the Office of Hearings and Appeals. 

§ 4.807 Authority and responsibilities. 
The administrative law judge shall 

have all powers necessary to preside 
over the parties and the proceedings, 
conduct the hearing, and make deci-
sions in accordance with 5 U.S.C. 554 
through 557. His powers shall include, 
but not be limited to, the power to: 

(a) Hold conferences to settle, sim-
plify, or fix the issues in a proceeding, 
or to consider other matters that may 
aid in the expeditious disposition of the 
proceeding. 

(b) Require parties to state their po-
sition with respect to the various 
issues in the proceedings. 

(c) Establish rules for media coverage 
of the proceedings. 

(d) Rule on motions and other proce-
dural items in matters before him. 

(e) Regulate the course of the hear-
ing, the conduct of counsel, parties, 
witnesses, and other participants. 

(f) Administer oaths, call witnesses 
on his own motion, examine witnesses, 
and direct witnesses to testify. 

(g) Receive, rule on, exclude, or limit 
evidence. 

(h) Fix time limits for submission of 
written documents in matters before 
him. 

(i) Take any action authorized by 
these regulations, by 5 U.S.C. 556, or by 
other pertinent law. 

APPEARANCE AND PRACTICE 

§ 4.808 Participation by a party. 

Subject to the provisions contained 
in part 1 of this subtitle, a party may 
appear in person, by representative, or 
by counsel, and participate fully in any 
proceeding held pursuant to part 17 of 
this title and these regulations. A 
State agency or any instrumentality 
thereof, a political subdivision of the 
State or instrumentality thereof, or a 
corporation may appear by any of its 
officers or employees duly authorized 
to appear on its behalf. 

§ 4.809 Determination of parties. 

(a) The affected applicant or recipi-
ent to whom a notice of hearing or a 
notice of an opportunity for hearing 
has been mailed in accordance with 
part 17 of this title and § 4.815, and the 
Director, are the initial parties to the 
proceeding. 

(b) Other persons or organizations 
shall have the right to participate as 
parties if the final decision could di-
rectly and adversely affect them or the 
class they represent, and if they may 
contribute materially to the disposi-
tion of the proceedings. 

(c) A person or organization wishing 
to participate as a party under this 
section shall submit a petition to the 
administrative law judge within 15 
days after the notice has been served. 
The petition should be filed with the 
administrative law judge and served on 
the affected applicant or recipient, on 
the Director, and on any other person 
or organization who has been made a 
party at the time of filing. Such peti-
tion shall concisely state: (1) Peti-
tioner’s interest in the proceeding, (2) 
how his participation as a party will 
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contribute materially to the disposi-
tion of the proceeding, (3) who will ap-
pear for petitioner, (4) the issues on 
which petitioner wishes to participate, 
and (5) whether petitioner intends to 
present witnesses. 

(d) The administrative law judge 
shall promptly ascertain whether there 
are objections to the petition. He shall 
then determine whether petitioners 
have the requisite interest to be a 
party in the proceedings, as defined in 
paragraphs (a) and (b) of this section, 
and shall permit or deny participation 
accordingly. Where petitions to par-
ticipate as parties are made by individ-
uals or groups with common interests, 
the administrative law judge may re-
quest all such petitioners to designate 
a single representative, or he may rec-
ognize one or more of such petitioners 
to represent all such petitioners. The 
administrative law judge shall give 
each such petitioner written notice of 
the decision on his petition. If the peti-
tion is denied, he shall briefly state the 
grounds for denial and shall then treat 
the petition as a request for participa-
tion as amicus curiae. The administra-
tive law judge shall give written notice 
to each party of each petition granted. 

(e) Persons or organizations whose 
petition for party participation is de-
nied may appeal the decision to the Di-
rector, Office of Hearings and Appeals, 
within 7 days of receipt of denial. The 
Director, Office of Hearings and Ap-
peals, will make the final decision for 
the Department to grant or deny the 
petition. 

§ 4.810 Complainants not parties. 
A person submitting a complaint pur-

suant to § 17.6 of this title is not a 
party to the proceedings governed by 
part 17 of this title and these regula-
tions, but may petition, after pro-
ceedings are initiated, to become an 
amicus curiae. In any event a com-
plainant shall be advised of the time 
and place of the hearing. 

§ 4.811 Determination and participa-
tion of amici. 

(a) Any interested person or organi-
zation wishing to participate as amicus 
curiae in the proceeding shall file a pe-
tition before the commencement of the 
hearing. Such petition shall concisely 

state the petitioner’s interest in the 
hearing and who will represent peti-
tioner. 

(b) The administrative law judge will 
grant the petition if he finds that the 
petitioner has an interest in the pro-
ceedings and may contribute materi-
ally to the disposition of the pro-
ceedings. The administrative law judge 
shall give the petitioner written notice 
of the decision on his petition. 

(c) An amicus curiae is not a party 
and may not introduce evidence at a 
hearing but may only participate as 
provided in paragraph (d) of this sec-
tion. 

(d) An amicus curiae may submit a 
written statement of position to the 
administrative law judge at any time 
prior to the beginning of a hearing, and 
shall serve a copy on each party. He 
may also file a brief or written state-
ment on each occasion a decision is to 
be made or a prior decision is subject 
to review. His brief or written state-
ment shall be filed and served on each 
party within the time limits applicable 
to the party whose position he deems 
himself to support; or if he does not 
deem himself to support the position of 
any party, within the longest time 
limit applicable to any party at that 
particular stage of the proceedings. 

(e) When all parties have completed 
their initial examination of a witness, 
any amicus curiae may request the ad-
ministrative law judge to propound 
specific questions to the witness. The 
administrative law judge, in his discre-
tion, may grant any such request if he 
believes the proposed additional testi-
mony may assist materially in eluci-
dating factual matters at issue be-
tween the parties and will not expand 
the issues. 

FORM AND FILING OF DOCUMENTS 

§ 4.812 Form. 

Documents filed pursuant to a pro-
ceeding herein shall show the docket 
description and title of the proceeding, 
the party or amicus submitting the 
document, the dates signed, and the 
title, if any, and address of the signa-
tory. The original will be signed in ink 
by the party representing the party or 
amicus. Copies need not be signed, but 
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the name of the person signing the 
original shall be reproduced. 

§ 4.813 Filing and service. 
(a) All documents submitted in a pro-

ceeding shall be served on all parties. 
The original and two copies of each 
document shall be submitted for filing. 
Filings shall be made with the admin-
istrative law judge or other appro-
priate Departmental official before 
whom the proceeding is pending. With 
respect to exhibits and transcripts of 
testimony, only originals need be filed. 

(b) Service upon a party or amicus 
shall be made by delivering one copy of 
each document requiring service in 
person or by certified mail, return re-
ceipt requested, properly addressed 
with postage prepaid, to the party or 
amicus or his attorney, or designated 
representative. Filing will be made in 
person or by certified mail, return re-
ceipt requested, to the administrative 
law judge or other appropriate Depart-
mental official before whom the pro-
ceeding is pending. 

(c) The date of filing or of service 
shall be the day when the matter is de-
posited in the U.S. mail or is delivered 
in person. 

§ 4.814 Certificate of service. 
The original of every document filed 

and required to be served upon parties 
shall be endorsed with a certificate of 
service signed by the party or amicus 
curiae making service or by his attor-
ney or representative, stating that 
such service has been made, the date of 
service, and the manner of service. 

PROCEDURES 

§ 4.815 How proceedings are com-
menced. 

Proceedings are commenced by the 
Director by mailing to an applicant or 
recipient a notice of alleged non-
compliance with the Act and the regu-
lations thereunder. The notice shall in-
clude either a notice of hearing fixing a 
date therefor or a notice of an oppor-
tunity for a hearing as provided in 
§ 17.8 of this title. The notice shall ad-
vise the applicant or recipient of the 
action proposed to be taken, the spe-
cific provisions of part 17 of this title 
under which the proposed action is to 

be taken, and the matters of fact or 
law asserted as the basis of the action. 

§ 4.816 Notice of hearing and response 
thereto. 

A notice of hearing shall fix a date 
not less than 30 days from the date of 
service of the notice of a hearing on 
matters alleged in the notice. If the ap-
plicant recipient does not desire a 
hearing, he should so state in writing, 
in which case the applicant or recipient 
shall have the right to further partici-
pate in the proceeding. Failure to ap-
pear at the time set for a hearing, 
without good cause, shall be deemed a 
waiver of the right to a hearing under 
section 602 of the Act and the regula-
tions thereunder and consent to the 
making of a decision on such informa-
tion as is available which may be pre-
sented for the record. 

§ 4.817 Notice of opportunity to re-
quest a hearing and response there-
to. 

A notice of opportunity to request a 
hearing shall set a date not less than 20 
days from service of said notice within 
which the applicant or recipient may 
file a request for a hearing, or may 
waive a hearing and submit written in-
formation and argument for the record, 
in which case, the applicant or recipi-
ent shall have the right to further par-
ticipate in the proceeding. When the 
applicant or recipient elects to file a 
request for a hearing, a time shall be 
set for the hearing at a date not less 
than 20 days from the date applicant or 
recipient is notified of the date set for 
the hearing. Failure of the applicant or 
recipient to request a hearing or to ap-
pear at the date set shall be deemed a 
waiver of the right to a hearing, under 
section 602 of the Act and the regula-
tions thereunder and consent to the 
making of a decision on such informa-
tion as is available which may be pre-
sented for the record. 

§ 4.818 Answer. 

In any case covered by § 4.816 or 
§ 4.817, the applicant or recipient shall 
file an answer. Said answer shall admit 
or deny each allegation of the notice, 
unless the applicant or recipient is 
without knowledge, in which case the 
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answer shall so state, and the state-
ment will be considered a denial. Fail-
ure to file an answer shall be deemed 
an admission of all allegations of fact 
in the notice. Allegations of fact in the 
notice not denied or controverted by 
answer shall be deemed admitted. Mat-
ters alleged in the answer as affirma-
tive defenses shall be separately stated 
and numbered. The answer under § 4.816 
shall be filed within 20 days from the 
date of service of the notice of hearing. 
The answer under § 4.817 shall be filed 
within 20 days of service of the notice 
of opportunity to request a hearing. 

§ 4.819 Amendment of notice or an-
swer. 

The Director may amend the notice 
of hearing or opportunity for hearing 
once as a matter of course before an 
answer is filed, and each respondent 
may amend his answer once as a mat-
ter of course not later than 10 days be-
fore the date fixed for hearing but in no 
event later than 20 days from the date 
of service of his original answer. Other 
amendments of the notice or of the an-
swer to the notice shall be made only 
by leave of the administrative law 
judge. An amended notice shall be an-
swered within 10 days of its service, or 
within the time for filing an answer to 
the original notice, whichever period is 
longer. 

§ 4.820 Consolidated or joint hearings. 
As provided in § 17.8(e) of this title, 

the Secretary may provide for pro-
ceedings in the Department to be 
joined or consolidated for hearing with 
proceedings in other Federal depart-
ments or agencies, by agreement with 
such other departments or agencies. 
All parties to any proceedings consoli-
dated subsequently to service of the 
notice of hearing or opportunity for 
hearing shall be promptly served with 
notice of such consolidation. 

§ 4.821 Motions. 
Motions and petitions shall state the 

relief sought, the basis for relief and 
the authority relied upon. If made be-
fore or after the hearing itself, these 
matters shall be in writing. If made at 
the hearing, they may be stated orally; 
but the administrative law judge may 
require that they be reduced to writing 

and filed and served on all parties. 
Within 8 days after a written motion or 
petition is served, any party may file a 
response to a motion or petition. An 
immediate oral response may be made 
to an oral motion. Oral argument on 
motions will be at the discretion of the 
administrative law judge. 

§ 4.822 Disposition of motions. 

The administrative law judge may 
not grant a written motion or petition 
prior to expiration of the time for fil-
ing responses thereto, but may over-
rule or deny such motion or petition 
without awaiting response: Provided, 
however, That prehearing conferences, 
hearings, and decisions need not be de-
layed pending disposition of motions or 
petitions. Oral motions and petitions 
may be ruled on immediately. 

§ 4.823 Interlocutory appeals. 

Except as provided in § 4.809(e), a rul-
ing of the administrative law judge 
may not be appealed to the Director, 
Office of Hearings and Appeals, prior to 
consideration of the entire proceeding 
by the administrative law judge unless 
permission is first obtained from the 
Director, Office of Hearings and Ap-
peals, and the administrative law judge 
has certified the interlocutory ruling 
on the record or abused his discretion 
in refusing a request to so certify. Per-
mission will not be granted except 
upon a showing that the ruling com-
plained of involves a controlling ques-
tion of law and that an immediate ap-
peal therefrom may materially ad-
vance the final decision. An interlocu-
tory appeal shall not operate to sus-
pend the hearing unless otherwise or-
dered by the Director, Office of Hear-
ings and Appeals. If an appeal is al-
lowed, any party may file a brief with-
in such period as the Director, Office of 
Hearings and Appeals, directs. Upon af-
firmance, reversal, or modification of 
the administrative law judge’s inter-
locutory ruling or order, by the Direc-
tor, Office of Hearings and Appeals, the 
case will be remanded promptly to the 
administrative law judge for further 
proceedings. 
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§ 4.824 Exhibits. 

Proposed exhibits shall be exchanged 
at the prehearing conference, or other-
wise prior to the hearing, if the admin-
istrative law judge so directs. Proposed 
exhibits not so exchanged in accord-
ance with the administrative law 
judge’s order may be denied admission 
as evidence. The authenticity of all ex-
hibits submitted prior to the hearing, 
under direction of the administrative 
law judge, will be deemed admitted un-
less written objection thereto is filed 
and served on all parties, or unless 
good cause is shown for failure to file 
such written objection. 

§ 4.825 Admissions as to facts and doc-
uments. 

Not later than 15 days prior to the 
date of the hearing any party may 
serve upon an opposing party a written 
request for the admission of the genu-
ineness and authenticity of any rel-
evant documents described in, and ex-
hibited with, the request, or for the ad-
mission of the truth of any relevant 
matters of fact stated in the request. 
Each of the matters as to which an ad-
mission is requested shall be deemed 
admitted, unless within a period of 10 
days, the party to whom the request is 
directed serves upon the requesting 
party a statement either (a) denying 
specifically the matters as to which an 
admission is requested, or (b) setting 
forth in detail the reasons why he can-
not truthfully either admit or deny 
such matters. 

§ 4.826 Discovery. 

(a) Methods. Parties may obtain dis-
covery as provided in these rules by 
depositions, written interrogatories, 
production of documents, or other 
items; or by permission to enter prop-
erty, for inspection and other purposes. 

(b) Scope. Parties may obtain dis-
covery regarding any matter, not privi-
leged, which is relevant to the subject 
matter involved in the hearing. 

(c) Protective orders. Upon motion by 
a party or by the person from whom 
discovery is sought, and for good cause 
shown, the administrative law judge 
may make any order which justice re-
quires to limit or condition discovery 
in order to protect a party or person 

from annoyance, embarrassment, op-
pression, or undue burden or expense. 

(d) Sequence and timing. Methods of 
discovery may be used in any sequence. 
The fact that a party is conducting dis-
covery shall not operate to delay any 
other party’s discovery. 

(e) Time limit. Discovery by all parties 
will be completed within such time as 
the administrative law judge directs, 
from the date the notice of hearing is 
served on the applicant or recipient. 

§ 4.827 Depositions. 
(a) A party may take the testimony 

of any person, including a party, by 
deposition upon oral examination. This 
may be done by stipulation or by no-
tice, as set forth in paragraph (b) of 
this section. On motion of any party or 
other person upon whom the notice is 
served, the administrative law judge 
may for cause shown enlarge or short-
en the time for the deposition, change 
the place of the deposition, limit the 
scope of the deposition or quash the no-
tice. Depositions of persons other than 
parties or their representatives shall be 
upon consent of the deponent. 

(b)(1) The party will give reasonable 
notice in writing to every other party 
of the time and place for taking deposi-
tions, the name and address of each 
person to be examined, if known, or a 
general description sufficient to iden-
tify him or the particular class or 
group to which he belongs. 

(2) The notice to a deponent may be 
accompanied by a request for the pro-
duction of documents and tangible 
things at the taking of the deposition. 

(3) A party may name as the depo-
nent a corporation, partnership, asso-
ciation, or governmental agency and 
may designate a particular person 
within the organization whose testi-
mony is desired and the matters on 
which examination is requested. If no 
particular person is named, the organi-
zation shall designate one or more 
agents to testify on its behalf, and may 
set forth the matters on which each 
will testify. The persons so designated 
shall testify as to matters known or 
reasonably available to the organiza-
tion. 

(c) Examination and cross-examina-
tion of witnesses may proceed as per-
mitted at the hearing. The witness 
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shall be placed under oath by a disin-
terested person qualified to administer 
oaths by the laws of the United States 
or of the place where the examination 
is held, and the testimony taken by 
such person shall be recorded verbatim. 

(d) During the taking of a deposition 
a party or deponent may request sus-
pension of the deposition on grounds of 
bad faith in the conduct of the exam-
ination, annoyance, embarrassment, 
oppression of a deponent or party or 
improper questions propounded. The 
deposition will then be adjourned. How-
ever, the objecting party or deponent 
must immediately move the adminis-
trative law judge for a ruling on his ob-
jections to the deposition conduct or 
proceedings. The administrative law 
judge may then limit the scope or man-
ner of the taking of the deposition. 

(e) The officer shall certify the depo-
sition and promptly file it with the ad-
ministrative law judge. Documents or 
true copies of documents and other 
items produced for inspection during 
the examination of the witness shall, 
upon the request of a party, be marked 
for identification and annexed to the 
deposition. 

(f) The party taking the deposition 
shall give prompt notice of its filing to 
all other parties. 

§ 4.828 Use of depositions at hearing. 
(a) Any part or all of a deposition so 

far as admissible under § 4.835 applied 
as though the witness were then 
present and testifying, may be used 
against any party who was present or 
represented at the taking of the deposi-
tion or who had reasonable notice 
thereof as follows: 

(1) Any deposition may be used for 
contradiction or impeachment of the 
deponent as a witness. 

(2) The deposition of a party, or of an 
agent designated to testify on behalf of 
a party, may be used by an adverse 
party for any purpose. 

(3) The deposition of any witness may 
be used for any purpose if the party of-
fering the deposition has been unable 
to procure the attendance of the wit-
ness because he is dead; or if the wit-
ness is at a greater distance than 100 
miles from the place of hearing, or is 
out of the United States, unless it ap-
pears that the absence of the witness 

was procured by the party offering the 
deposition; or if the witness is unable 
to attend or testify because of age, ill-
ness, infirmity, or imprisonment; or, 
upon application and notice, that such 
exceptional circumstances exist as to 
make it desirable, in the interest of 
justice and with due regard to the im-
portance of presenting the testimony 
of witnesses orally in open hearing, to 
allow the deposition to be used. 

(b) If only part of a deposition is of-
fered in evidence, the remainder be-
comes subject to introduction by any 
party. 

(c) Objection may be made at the 
hearing to receiving in evidence any 
deposition or part thereof for any rea-
son which would require the exclusion 
of the evidence if the witness were then 
present and testifying. 

§ 4.829 Interrogatories to parties. 
(a) Any party may serve upon any 

other party written interrogatories 
after the notice of hearing has been 
filed. If the party served is a corpora-
tion, partnership, association, or gov-
ernmental agency, an agent shall fur-
nish such information as is available to 
the party. 

(b) Each interrogatory shall be an-
swered separately and fully in writing 
under oath, unless it is objected to, in 
which event the objection shall be stat-
ed in lieu of an answer. The answers 
are to be signed by the person making 
them, and the objections signed by the 
attorney or other representative mak-
ing them. Answers and objections shall 
be made within 30 days after the serv-
ice of the interrogatories. The party 
submitting the interrogatories may 
move for an order under § 4.831 with re-
spect to any objection to or other fail-
ure to answer an interrogatory. 

(c) Interrogatories shall relate to any 
matter not privileged which is relevant 
to the subject matter of the hearing. 

§ 4.830 Production of documents and 
things and entry upon land for in-
spection and other purposes. 

(a) After the notice of hearing has 
been filed, any party may serve on any 
other party a request to produce and/or 
permit the party, or someone acting on 
his behalf, to inspect and copy any des-
ignated documents, phonorecords, and 
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other data compilations from which in-
formation can be obtained and which 
are in the possession, custody, or con-
trol of the party upon whom the re-
quest is served. If necessary, trans-
lation of data compilations shall be 
done by the party furnishing the infor-
mation. 

(b) After the notice of hearing has 
been filed, any party may serve on any 
other party a request to permit entry 
upon designated property in the posses-
sion or control of the party upon whom 
the request is served for the purpose of 
inspection, measuring, surveying or 
photographing, testing, or sampling 
the property or any designated object. 

(c) Each request shall set forth with 
reasonable particularity the items to 
be inspected and shall specify a reason-
able time, place, and manner of mak-
ing the inspection and performing the 
related acts. 

(d) The party upon whom the request 
is served shall respond within 15 days 
after the service of the request. The re-
sponse shall state, with respect to each 
item, that inspection and related ac-
tivities will be permitted as requested, 
unless there are objections in which 
case the reasons for each objection 
shall be stated. The party submitting 
the request may move for an order 
under § 4.831 with respect to any objec-
tion to or other failure to respond. 

§ 4.831 Sanctions. 

(a) A party, upon reasonable notice 
to other parties and all persons af-
fected thereby, may move for an order 
as follows: 

(1) If a deponent fails to answer a 
question propounded or submitted 
under § 4.827(c), or a corporation or 
other entity fails to make a designa-
tion under § 4.827(b)(3), or a party fails 
to answer an interrogatory submitted 
under § 4.829, or if a party, under § 4.830 
fails to respond that inspection will be 
permitted or fails to permit inspection, 
the discovering party may move for an 
order compelling an answer, a designa-
tion, or inspection. 

(2) An evasive or incomplete answer 
is to be treated as a failure to answer. 

(b) If a party or an agent designated 
to testify fails to obey an order to per-
mit discovery, the administrative law 

judge may make such orders as are 
just, including: 

(1) That the matters regarding which 
the order was made or any other des-
ignated facts shall be established in ac-
cordance with the claim of the party 
obtaining the order; 

(2) Refusing to allow the disobedient 
party to support or oppose designated 
claims or defenses, or prohibiting him 
from introducing designated matters in 
evidence. 

(c) If a party or an agent designated 
to testify fails after proper service (1) 
to appear for his deposition, (2) to serve 
answers or objections to interrog-
atories submitted under § 4.829 or (3) to 
serve a written response to a request 
for inspection, submitted under § 4.830, 
the administrative law judge on mo-
tion may make such orders as are just, 
including those authorized under para-
graphs (b) (1) and (2) of this section. 

§ 4.832 Consultation and advice. 

(a) The administrative law judge 
shall not consult any person, or party, 
on any fact in issue or on the merits of 
the matter before him unless upon no-
tice and opportunity for all parties to 
participate. 

(b) No employee or agent of the Fed-
eral Government engaged in the inves-
tigation and prosecution of a pro-
ceeding governed by these rules shall 
participate or advise in the rendering 
of any recommended or final decision, 
except as witness or counsel in the pro-
ceeding. 

[38 FR 21162, Aug. 6, 1973, as amended at 50 
FR 43706, Oct. 29, 1985] 

PREHEARING 

§ 4.833 Prehearing conferences. 

(a) Within 15 days after the answer 
has been filed, the administrative law 
judge will establish a prehearing con-
ference date for all parties including 
persons or organizations whose peti-
tion requesting party status has not 
been ruled upon. Written notice of the 
prehearing conference shall be sent by 
the administrative law judge. 

(b) At the prehearing conference the 
following matters, among others, shall 
be considered: (1) Simplification and 
delineation of the issues to be heard; 
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(2) stipulations; (3) limitation of num-
ber of witnesses; and exchange of wit-
ness lists; (4) procedure applicable to 
the proceeding; (5) offers of settlement; 
and (6) scheduling of the dates for ex-
change of exhibits. Additional pre-
hearing conferences may be scheduled 
at the discretion of the administrative 
law judge, upon his own motion or the 
motion of a party. 

HEARING 

§ 4.834 Purpose. 
(a) The hearing is directed primarily 

to receiving factual evidence and ex-
pert opinion testimony related to the 
issues in the proceeding. A hearing will 
be held only in cases where issues of 
fact must be resolved in order to deter-
mine whether the applicant or recipi-
ent has failed to comply with one or 
more applicable requirements of title 
VI of the Civil Rights Act of 1964 (sec. 
602, 42 U.S.C. 2000d–1) and part 17 of this 
title. However, this shall not prevent 
the parties from entering into a stipu-
lation of the facts. 

(b) If all facts are stipulated, the pro-
ceedings shall go to conclusion in ac-
cordance with part 17 of this title and 
the rules in this subpart. 

(c) In any case where it appears from 
the answer of the applicant or recipient 
to the notice of hearing or notice of op-
portunity to request a hearing, from 
his failure timely to answer, or from 
his admissions or stipulations in the 
record that there are no matters of ma-
terial fact in dispute, the administra-
tive law judge may enter an order so 
finding, vacating the hearing date if 
one has been set, and fixing the time 
for the submission of evidence by the 
Government for the record. Thereafter, 
the proceedings shall go to conclusion 
in accordance with part 17 of this title 
and the rules in this subpart. An appeal 
from such order may be allowed in ac-
cordance with the rules for interlocu-
tory appeal in § 4.823. 

§ 4.835 Evidence. 
Formal rules of evidence will not 

apply to the proceeding. Irrelevant, im-
material, unreliable, and unduly rep-
etitious evidence will be excluded from 
the record of a hearing. Hearsay evi-
dence shall not be inadmissible as such. 

§ 4.836 Official notice. 

Whenever a party offers a public doc-
ument, or part thereof, in evidence, 
and such document, or part thereof, 
has been shown by the offeror to be 
reasonably available to the public, 
such document need not be produced or 
marked for identification, but may be 
offered for official notice as a public 
document item by specifying the docu-
ment or relevant part thereof. Official 
notice may also be taken of other mat-
ters, at the discretion of the adminis-
trative law judge. 

§ 4.837 Testimony. 

Testimony shall be given under oath 
by witnesses at the hearing. A witness 
shall be available for cross-examina-
tion, and, at the discretion of the ad-
ministrative law judge, may be cross- 
examined without regard to the scope 
of direct examination as to any matter 
which is material to the proceeding. 

§ 4.838 Objections. 

Objections to evidence shall be time-
ly, and the party making them shall 
briefly state the ground relied upon. 

§ 4.839 Exceptions. 

Exceptions to rulings of the adminis-
trative law judge are unnecessary. It is 
sufficient that a party, at the time the 
ruling of the administrative law judge 
is sought, makes known the action 
which he desires the administrative 
law judge to take, or his objection to 
an action taken, and his ground there-
for. 

§ 4.840 Offer of proof. 

An offer of proof made in connection 
with an objection taken to any ruling 
of the administrative law judge exclud-
ing proffered oral testimony shall con-
sist of a statement of the substance of 
the evidence which counsel contends 
would be adduced by such testimony. If 
the excluded evidence consists of evi-
dence in written form or consists of 
reference to documents, a copy of such 
evidence shall be marked for identifica-
tion and shall accompany the record as 
the offer of proof. 
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§ 4.841 Official transcript. 
An official reporter will be des-

ignated for all hearings. The official 
transcripts of testimony and argument 
taken, together with any exhibits, 
briefs, or memoranda of law filed 
therewith, shall be filed with the ad-
ministrative law judge. Transcripts 
may be obtained by the parties and the 
public from the official reporter at 
rates not to exceed the applicable rates 
fixed by the contract with the reporter. 
Upon notice to all parties, the adminis-
trative law judge may authorize such 
corrections to the transcript as are 
necessary to accurately reflect the tes-
timony. 

POSTHEARING PROCEDURES 

§ 4.842 Proposed findings of fact and 
conclusions of law. 

Within 30 days after the close of the 
hearing each party may file, or the ad-
ministrative law judge may request, 
proposed findings of fact and conclu-
sions of law together with supporting 
briefs. Such proposals and briefs shall 
be served on all parties and amici. 
Reply briefs may be submitted within 
15 days after receipt of the initial pro-
posals and briefs. Reply briefs should 
be filed and served on all parties and 
amici. 

§ 4.843 Record for decision. 
The administrative law judge will 

make his decision upon the basis of the 
record before him. The transcript of 
testimony, exhibits, and all papers, 
documents, and requests filed in the 
proceedings, shall constitute the record 
for decision and may be inspected and 
copied. 

§ 4.844 Notification of right to file ex-
ceptions. 

The provisions of § 17.9 of this title 
govern the making of decisions by ad-
ministrative law judges, the Director, 
Office of Hearings and Appeals, and the 
Secretary. An administrative law judge 
shall, in any initial decision made by 
him, specifically inform the applicant 
or recipient of his right under § 17.9 of 
this title to file exceptions with the Di-
rector, Office of Hearings and Appeals. 
In instances in which the record is cer-
tified to the Director, Office of Hear-

ings and Appeals, or he reviews the de-
cision of an administrative law judge, 
he shall give the applicant or recipient 
a notice of certification or notice of re-
view which specifically informs the ap-
plicant or recipient that, within a stat-
ed period, which shall not be less than 
30 days after service of the notice, he 
may file briefs or other written state-
ments of his contentions. 

§ 4.845 Final review by Secretary. 
Paragraph (f) of § 17.9 of this title re-

quires that any final decision of an ad-
ministrative law judge or of the Direc-
tor, Office of Hearings and Appeals, 
which provides for the suspension or 
termination of, or the refusal to grant 
or continue Federal financial assist-
ance, or the imposition of any other 
sanction available under part 17 of this 
title or the Act, shall be transmitted to 
the Secretary. The applicant or recipi-
ent shall have 20 days following service 
upon him of such notice to submit to 
the Secretary exceptions to the deci-
sion and supporting briefs or memo-
randa suggesting remission or mitiga-
tion of the sanctions proposed. The Di-
rector shall have 10 days after the fil-
ing of the exceptions and briefs in 
which to reply. 

Subpart J—Special Rules Applica-
ble to Appeals Concerning 
Federal Oil and Gas Royalties 
and Related Matters 

AUTHORITY: 5 U.S.C. 301 et seq.; 25 U.S.C. 396 
et seq., 396a et seq., 2101 et seq.; 30 U.S.C. 181 
et seq., 351 et seq., 1001 et seq., 1701 et seq.; 31 
U.S.C 9701; 43 U.S.C. 1301 et seq., 1331 et seq., 
and 1801 et seq. 

SOURCE: 64 FR 26259, May 13, 1999, unless 
otherwise noted. 

§ 4.901 What is the purpose of this sub-
part? 

This subpart tells you how the time 
limits of 30 U.S.C. 1724(h) apply to ap-
peals subject to this subpart. 

§ 4.902 What appeals are subject to 
this subpart? 

(a) This subpart applies to appeals 
under 30 CFR part 290 in effect prior to 
May 13, 1999 and contained in the 30 
CFR, parts 200 to 699, edition revised as 
of July 1, 1998, 30 CFR part 290 subpart 
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