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preclude prior notice to and consulta-
tion with the Chief Counsel, the em-
ployee shall respectfully request from
the demanding authority a stay in the
proceedings to allow sufficient time to
obtain advice of counsel.

(d) If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with paragraph (c) of this sec-
tion pending consultation with coun-
sel, or if the court or other authority
rules that the demand must be com-
plied with irrespective of instructions
not to testify or disclose the informa-
tion sought, the employee upon whom
the demand has been made shall re-
spectfully decline to comply with the
demand, citing these regulations and
United States ex rel. Touhy v. Ragen, 340
U.S. 462 (1951).

§5.88 Testimony in litigation in which
the United States is a party.

(a) Whenever, in any legal proceeding
in which the United States is a party,
the attorney in charge of presenting
the case for the United States requests
it, the Chief Counsel shall arrange for
an employee of the Agency to testify as
a witness for the United States.

(b) The attendance and testimony of
named employees of the Agency may
not be required in any legal proceeding
by the judge or other presiding officer,
by subpoena or otherwise. However, the
judge or other presiding officer may,
upon a showing of exceptional cir-
cumstances (such as a case in which a
particular named FEMA employee has
direct personal knowledge of a mate-
rial fact not known to the witness
made available by the Agency) require
the attendance and testimony of
named FEMA personnel.

§5.89 Waiver.

The Chief Counsel may grant, in
writing, a waiver of any policy or pro-
cedure prescribed by this subpart,
where waiver is considered necessary
to promote a significant interest of the
Agency or for other good cause. In
granting such waiver, the Chief Coun-
sel shall attach to the waiver such rea-
sonable conditions and limitations as
are deemed appropriate in order that a
response in strict compliance with the
terms of a subpoena duces tecum or the

providing of testimony will not inter-
fere with the duties of the employee
and will otherwise conform to the poli-
cies of this part. The Administrator
may, in his or her discretion, review
any decision to authorize a waiver of
any policy or procedure prescribed by
this subpart.
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Subpart A—General

§6.1 Purpose and scope of part.

This part sets forth policies and pro-
cedures concerning the collection, use
and dissemination of records main-
tained by the Federal Emergency Man-
agement Agency (FEMA) which are
subject to the provision of 5 U.S.C.
5562a, popularly known as the ‘‘Privacy
Act of 1974 (hereinafter referred to as
the Act). These policies and procedures
govern only those records as defined in
§6.2. Policies and procedures governing
the disclosure and availability of
records in general are in part 5 of this
chapter. This part also covers: (a) Pro-
cedures for notification to individuals
of a FEMA system of records per-
taining to them; (b) guidance to indi-
viduals in obtaining information, in-
cluding inspections of, and disagree-
ment with, the content of records; (c)
accounting of disclosure; (d) special re-
quirements for medical records; and (e)
fees.

§6.2 Definitions.

For the purpose of this part:

(a) Agency includes any executive de-
partment, military department, Gov-
ernment corporation, Government con-
trolled corporation, or other establish-
ment in the executive branch of the
Government (including the Executive
Office of the President), or any inde-
pendent regulatory agency (see 5 U.S.C.
562(e)).
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(b) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence.

(¢) Maintain includes maintain, col-
lect, use, and disseminate.

(d) Record means any item, collec-
tion, or grouping of information about
an individual that is maintained by an
agency, including, but not limited to
those concerning education, financial
transactions, medical history, and
criminal or employment history, and
that contains the name or other identi-
fying particular assigned to the indi-
vidual, such as a fingerprint,
voiceprint, or photograph.

(e) System of records means a group of
any records under the control of an
agency from which information is re-
trieved by the name of the individual
or by some identifying number, sym-
bol, or other identification assigned to
that individual.

(f) Statistical record means a record in
a system of records maintained for sta-
tistical research or reporting purposes
only and not used in whole or in part in
making any determination about an
identifiable individual, except as pro-
vided by 13 U.S.C. 8.

(g) Routine use means, with respect to
the disclosure of a record, the use of
that record for a purpose which is com-
patible with the purpose for which it
was collected.

(h) System manager means the em-
ployee of FEMA who is responsible for
the maintenance of a system of records
and for the collection, use, and dis-
semination of information therein.

(1) Subject individual means the indi-
vidual named or discussed in a record
of the individual to whom a record oth-
erwise pertains.

(j) Disclosure means a transfer of a
record, a copy of a record, or any or all
of the information contained in a
record to a recipient other than the
subject individual, or the review of a
record by someone other than the sub-
ject individual.

(k) Access means a transfer of a
record, a copy of a record, or the infor-
mation in a record to the subject indi-
vidual, or the review of a record by the
subject individual.

(1) Solicitation means a request by an
officer or employee of FEMA that an
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