AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

National Science Foundation

failed to comply with the terms of this
policy.

(b) In making decisions about sup-
porting or approving applications or
proposals covered by this policy the de-
partment or agency head may take
into account, in addition to all other
eligibility requirements and program
criteria, factors such as whether the
applicant has been subject to a termi-
nation or suspension under paragarph
(a) of this section and whether the ap-
plicant or the person or persons who
would direct or has have directed the
scientific and technical aspects of an
activity has have, in the judgment of

§690.124

the department or agency head, mate-
rially failed to discharge responsibility
for the protection of the rights and
welfare of human subjects (whether or
not the research was subject to federal
regulation).

§690.124 Conditions.

With respect to any research project
or any class of research projects the de-
partment or agency head may impose
additional conditions prior to or at the
time of approval when in the judgment
of the department or agency head addi-
tional conditions are necessary for the
protection of human subjects.
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PART 701—ORGANIZATION AND
FUNCTIONS OF THE COMMISSION

Subpart A—Organizations and Functions

Sec.
701.1 Establishment.
701.2 Responsibilities.

Subpart B—Organization Statement

701.10 Membership of the Commission.
701.11 Commission meetings—duties of the
Chairperson.
701.12 Staff Director.
701.13 Staff organization and functions.
AUTHORITY: 42 U.S.C. 1975, 1975a, 1975b.

SOURCE: 67 FR 70482, Nov. 22, 2002, unless
otherwise noted.

Subpart A—Organizations and
Functions

§701.1 Establishment.

The United States Commission on
Civil Rights (hereinafter referred to as
the ‘“‘Commission’) is a bipartisan
agency of the executive branch of the
Government. The predecessor agency
to the present Commission was estab-
lished by the Civil Rights Act of 1957,
71 Stat. 634. This Act was amended by
the Civil Rights Act of 1960, 74 Stat. 86;
the Civil Rights Act of 1964, 78 Stat.
241; by 81 Stat. 582 (1967); by 84 Stat.
1356 (1970); by 86 Stat. 813 (1972); and by
the Civil Rights Act of 1978, 92 Stat.
1067. The present Commission was es-
tablished by the United States Com-
mission on Civil Rights Act of 1983, 97
Stat. 1301, as amended by the Civil
Rights Commission Amendments Act
of 1994, 108 Stat. 4339. The statutes are
codified in 42 U.S.C. 1975 through 1975d.
(Hereinafter, the 1994 Act will be re-
ferred to as ‘‘the Act.””)

§701.2 Responsibilities.

(a) The Commission’s authority
under 42 U.S.C. 1975a(a) may be summa-
rized as follows:

(1) To investigate allegations in writ-
ing under oath or affirmation that citi-
zens of the United States are being de-
prived of their right to vote and have
that vote counted by reason of color,
race, religion, sex, age, disability, or
national origin;

(2) To study and collect information
relating to discrimination or a denial

of equal protection of the laws under
the Constitution because of color, race,
religion, sex, age, disability or national
origin or in the administration of jus-
tice;

(3) To appraise the laws and policies
of the Federal Government relating to
discrimination or denials of equal pro-
tection of the laws under the Constitu-
tion because of, color, race, religion,
sex, age, disability, or national origin
or in the administration of justice;

(4) To serve as a national clearing-
house for information relating to dis-
crimination or denials of equal protec-
tion of the laws because of color, race,
religion, sex, age, disability, or na-
tional origin;

(56) To prepare public service an-
nouncements and advertising cam-
paigns to discourage discrimination or
denials of equal protection of the laws
because of color, race, religion, sex,
age, disability, or national origin.

(b) Under 42 U.S.C. 1975a(c), the Com-
mission is required to submit at least
one report annually that monitors Fed-
eral civil rights enforcement efforts in
the United States and other such re-
ports to the President and to the Con-
gress at such times as the Commission,
the Congress, or the President shall
deem appropriate.

(c) In fulfilling these responsibilities
the Commission is authorized by the
Act to hold hearings and to issue sub-
poenas for the attendance of witnesses;
to consult with governors, attorneys
general; and other representatives of
State and local governments, and pri-
vate organizations; and is required to
establish an advisory committee in
each State. The Act also provides that
all Federal agencies shall cooperate
fully with the Commission so that it
may effectively carry out its functions
and duties.

Subpart B—Organization
Statement

§701.10 Membership of the Commis-
sion.

(a) The Commission is composed of
eight members (or ‘“‘Commissioners’),
not more than four of whom may be of
the same political party. The President
shall appoint four members, the Presi-
dent pro tempore of the Senate shall
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appoint two, and the Speaker of the
House of Representatives shall appoint
two.

(b) The Chairperson and Vice Chair-
person of the Commission are des-
ignated by the President with the con-
currence of a majority of the Commis-
sioners. The Vice Chairperson acts as
Chairperson in the absence or dis-
ability of the Chairperson or in the
event of a vacancy in that office.

(c) No vacancy in the Commission af-
fects its powers and any vacancy is
filled in the same manner and is sub-
ject to the same limitations with re-
spect to party affiliations as previous
appointments.

(d) Five members of the Commission
constitute a quorum.

§701.11 Commission meetings—duties
of the Chairperson.

(a) At a meeting of the Commission
in each calendar year, the Commission
shall, by vote of the majority, adopt a
schedule of Commission meetings for
the following calendar year.

(b) In addition to the regularly sched-
uled meetings, it is the responsibility
of the Chairperson to call the Commis-
sion to meet in a special open meeting
at such time and place as he or she
shall deem appropriate; provided how-
ever, that upon the motion of a mem-
ber, and a favorable vote by a majority
of Commission members, a special
meeting of the Commission may be
held in the absence of a call by the
Chairperson.

(c) The Chairperson, after consulting
with the Staff Director, shall establish
the agenda for each meeting. The agen-
da at the meeting of the Commission
may be modified by the addition or de-
letion of specific items upon the mo-
tion of a Commissioner and a favorable
vote by a majority of the members.

(d) In the event that after consulting
with the members of the Commission
and consideration of the views of the
members the Chairperson determines
that there are insufficient substantive
items on a proposed meeting agenda to
warrant holding a scheduled meeting,
the Chairperson may cancel such meet-
ing.
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§701.12 Staff Director.

A Staff Director for the Commission
is appointed by the President with the
concurrence of a majority of the Com-
missioners. The Staff Director is the
administrative head of the agency.

§701.13 Staff organization and func-
tions.

The Commission staff organization
and function are as follows:

(a) Office of the Staff Director. Under
the direction of the Staff Director, this
Office defines and disseminates to staff
the policies established by the Com-
missioners; develops program plans for
presentation to the Commissioners;
evaluates program results; supervises
and coordinates the work of other
agency offices; manages the adminis-
trative affairs of the agency; appoints
an Equal Employment Opportunity Of-
ficer for the agency’s in-house Equal
Employment Opportunity Program;
and conducts agency liaison with the
Executive Office of the President, the
Congress, and other Federal agencies.

(b) Office of the Deputy Staff Director.
Under the direction of the Deputy Staff
Director, this Office is responsible for
the day-to-day administration of the
agency; evaluation of quantity and
quality of program efforts; personnel
administration; and the supervision of
Office Directors who do not report di-
rectly to the Staff Director.

(c) Office of the General Counsel.
Under the direction of the General
Counsel, who reports directly to the
Staff Director, this office serves as
legal counsel to the Commissioners and
to the agency; legal aspects of agency-
related personnel actions, employment
issues, and labor relations issues; plans
and conducts hearings and consulta-
tions for the Commission; conducts
legal studies; prepares reports of legal
studies and hearings; drafts or reviews
proposals for legislative and executive
action; receives and responds to re-
quests for material under the Freedom
of Information Act, Federal Advisory
Committee Act, Administrative Proce-
dures Act, and the Sunshine Act; serves
as the agency’s ethics office and re-
sponds to requests for advice and guid-
ance on questions of ethical conduct,

262



Commission on Civil Rights

conflicts of interest, and reporting fi-
nancial interest; and reviews all agen-
cy publications and congressional tes-
timony for legal sufficiency.

(d) Office of Management. This Office
is responsible for all administrative,
management, and facilitative services
necessary for the operation of the
agency, including financial manage-
ment, personnel, publications, and the
National Clearinghouse Library. This
office consists of three divisions re-
porting directly to the Staff Director.

(1) Administrative Services and Clear-
inghouse Division. Under the direction
of the Chief of Administrative Serv-
ices, this Division is responsible for the
identification and acquisition of Com-
mission hearing facilities; oversight of
the Rankin Library and the distribu-
tion of publications; procurement; in-
formation and resources management;

security; telecommunications; trans-
portation; space management; repair
and maintenance services; supplies;

central mailing lists; and assorted
other administrative duties and func-
tions;

(2) Budget and Finance Division. Under
the direction of the Chief of Budget and
Finance, this Division is responsible
for budget preparation, formulation,
justification, and execution; financial
management; and accounting, includ-
ing travel for Commissioners and staff;
and

(3) Human Resources Division. Under
the direction of the Director of Human
Resources, this Division is responsible
for human resources development, in-
cluding career staffing, classification,
benefits, time and attendance, train-
ing, and compensation.

(e) Office of Federal Civil Rights Eval-
uation. Under the direction of an As-
sistant Staff Director, this Office is re-
sponsible for monitoring, evaluating
and reporting on the civil rights en-
forcement effort of the Federal Govern-
ment; developing concepts for pro-
grams, projects, and policies directed
toward the achievement of Commission
goals; preparing documents that ar-
ticulate the Commission’s views and
concerns regarding Federal civil rights
to Federal agencies having appropriate
jurisdiction; and receiving complaints
alleging denial of civil rights because
of color, race, religion, sex, age, dis-

§701.13

ability, or national origin and referring
these complaints to the appropriate
government agency for investigation
and resolution.

(f) Congressional Affairs Unit. This
Unit is responsible for liaison with
committees and members of Congress
or their staffs, monitoring legislative
activities relating to civil rights, and
preparing testimony for presentation
before committees of Congress when
such testimony has been requested by a
committee.

(g) Public Affairs Unit. Under the di-
rection of the Chief of Public Affairs,
this Unit is responsible for planning
and managing briefings at which the
Commission receives information re-
garding civil rights issues; developing
plans for community outreach activi-
ties; managing the Commission’s pub-
lic service announcements; media re-
leases and press conferences; preparing
for publication periodic updates of
Commission activities and a Commis-
sion civil rights magazine; and keeping
the Commission and Commission staff
apprised of civil rights conferences and
activities.

(h) Regional Programs Coordination
Unit. Under the direction of the Chief
of the Regional Programs Coordination
Unit, this Unit is responsible for di-
recting and coordinating the programs
and work of the regional offices and 51
State Advisory Committees to the
Commission and maintaining liaison
between the regional offices and the
various headquarters’ offices of the
Commission.

(i) Regional Offices. The Commission
has six regional offices, each headed by
a Director, that coordinate studies and
fact-finding activities on a variety of
civil rights issues addressed by the
State Advisory Committees (SAC) in
their regions and approved by the Staff
Director; report to the Commission on
the results of SAC activities; submit
SAC reports to the Commission for ac-
tion; and assist with follow-up on rec-
ommendations included in SAC or
Commission reports. The name of the
Director, the address, and telephone
and facsimile numbers for each re-
gional office are published annually in
the ““United States Government Man-
ual’”’. The regions and the SACs that
they serve are:

263



Pt. 702

Region I: Eastern Regional Office,
Washington, DC

Connecticut, Delaware, District of Colum-
bia, Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York, Pennsyl-
vania, Rhode Island, and Vermont, Virginia,
West Virginia.

Region II: Southern Regional Office,
Atlanta, Georgia

Florida, Georgia, Kentucky, North Caro-
lina, South Carolina, and Tennessee.

Region III: Midwestern Regional Office,
Chicago, I1linois

Illinois, Indiana,
Ohio, and Wisconsin.

Michigan, Minnesota,

Region IV: Central Regional Office, Kansas
City, Kansas

Alabama, Arkansas, Iowa, Kansas, Lou-
isiana, Mississippi, Missouri, Nebraska, and
Oklahoma.

Region V: Rocky Mountain Regional Office,
Denver, Colorado

Colorado, Montana, New Mexico, North Da-
kota, South Dakota, Utah, and Wyoming.

Region VI: Western Regional Office, Los
Angeles, California

Alaska, Arizona, California, Hawaii, Idaho,
Nevada, Oregon, Texas, and Washington.

PART 702—RULES ON HEARINGS,
REPORTS, AND MEETINGS OF THE
COMMISSION

Subpart A—Hearings and Reports

Sec.

702.1 Definitions.

Authorization for hearing.

Notice of hearing.

Subpoenas.

Conduct of proceedings.

Executive session.

Counsel.

Evidence at Commission proceedings.

702.9 Cross-examination at public session.

702.10 Voluntary witnesses at public session
of a hearing.

702.11 Special executive session.

702.12 Contempt of the Commission.

702.13 Intimidation of witnesses.

702.14 Transcript of Commission
ceedings.

702.15 Witness fees.

702.16 Attendance of news media at public
sessions.

702.17 Communications with
Commission proceedings.

702.18 Commission reports.

pro-

respect to
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Subpart B—Meetings

702.50
702.51
702.52
702.53
702.54
702.55
702.56
702.57

AUTHORITY: 42 U.S.C. 1975, 1975a, 1975b.

SOURCE: 67 FR 70482, Nov. 22, 2002, unless
otherwise noted.

Purpose and scope.

Definitions.

Open meeting requirements.
Closed meetings.

Closed meeting procedures.

Public announcement of meetings.
Records.

Administrative review.

Subpart A—Hearings and Reports

§702.1 Definitions.

For purposes of this part, the fol-
lowing definitions shall apply unless
otherwise provided:

(a) The Act means the United States
Commission on Civil Rights Act of 1983,
97 Stat. 1301, as amended by the Civil
Rights Commission Amendments Act
of 1994, 108 Stat. 4339, codified in 42
U.S.C. 1975 through 1975d.

(b) The Commission means the United
States Commission on Civil Rights or,
as provided in §702.2, to any authorized
subcommittee thereof.

(¢c) The Chairperson means the Chair-
person of the Commission or author-
ized subcommittee thereof or to any
acting Chairperson of the Commission
or of such subcommittee.

(d) Proceeding means collectively to
any public session of the Commission
and executive session held in connec-
tion therewith.

(e) Hearing means collectively to a
public session of the Commission and
any executive session held in connec-
tion therewith, including the attend-
ance of witnesses or the production of
written or other matters for which sub-
poenas have been issued.

(f) Witnesses are persons subpoenaed
to attend and testify or produce writ-
ten or other matter.

(g) The rules in this part means the
Rules on Hearings of the Commission.

(h) Report means statutory reports or
portions thereof issued pursuant to 42
U.S.C. 1975a(c).

(i) Verified answer means an answer
the truth of which is substantiated by
oath or affirmation attested to by a no-
tary public or other person who has
legal authority to administer oaths.
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§702.2 Authorization for hearing.

Under 42 U.S.C. 1975a(e)(1) the Com-
mission or, on the authorization of the
Commission, any subcommittee of two
or more members, at least one of whom
shall be of each major political party,
may, for the purpose of carrying out
the provisions of the Act, hold such
hearings and act at such times and lo-
cations as the Commission or such au-
thorized subcommittee may deem ad-
visable. The holding of hearings by the
Commission or the appointment of a
subcommittee to hold hearings pursu-
ant to this section must be approved by
a majority of the Commission or by a
majority of the members present at a
meeting at which at least a quorum of
five members is present.

§702.3 Notice of hearing.

At least 30 days prior to the com-
mencement of any hearing, the Com-
mission shall publish in the FEDERAL
REGISTER notice of the date on which
such hearing is to commence, the loca-
tion at which it is to be held, and the
subject of the hearing.

§702.4 Subpoenas.

(a) Subpoenas for the attendance and
testimony of witnesses or the produc-
tion of written or other matter may be
issued by the Commission over the sig-
nature of the Chairperson and may be
served by any person designated by the
Chairperson.

(b) A witness compelled to appear be-
fore the Commission or required to
produce written or other matter shall
be served with a copy of the rules in
this part at the time of service of the
subpoena.

(c) The Commission may issue sub-
poenas for the attendance and testi-
mony of witnesses or for the produc-
tion of written or other matter. Such a
subpoena may not require the presence
of a witness more than 100 miles out-
side the location wherein the witness is
found or resides or is domiciled or
transacts business or has appointed an
agent for receipt of service of process.

(d) The Chairperson shall receive and
the Commission shall dispose of re-
quests to subpoena additional wit-
nesses except as otherwise provided in
§702.6(e).

§702.5

(e) Requests for subpoenas shall be in
writing, supported by a showing of the
general relevance and materiality of
the evidence sought. Witness fees and
mileage shall be computed and paid
pursuant to §702.15.

(f) Subpoenas shall be issued at a rea-
sonably sufficient time in advance of
their scheduled return, in order to give
subpoenaed persons an opportunity to
prepare for their appearance and to em-
ploy counsel, should they so desire.

(g) No subpoenaed document or infor-
mation contained therein shall be
made public unless it is introduced into
and received as part of the official
record of the hearing.

§702.5 Conduct of proceedings.

(a) The Chairperson shall announce
in an opening statement the subject of
the proceedings.

(b) Following the opening statement,
the Commission shall first convene in
executive session if one is required pur-
suant to the provisions of §702.6.

(c) The Chairperson, subject to the
approval of the Commission, shall:

(1) Set the order of presentation of
evidence and appearance of witnesses;

(2) Rule on objections and motions;

(3) Administer oaths and affirma-
tions;

(4) Make all rulings with respect to
the introduction into or exclusion from
the record of documentary or other evi-
dence;

(5) Regulate the course and decorum
of the proceedings and the conduct of
the parties and their counsel to ensure
that the proceedings are conducted in a
fair and impartial manner.

(d) Proceedings shall be conducted
with reasonable dispatch and due re-
gard shall be had for the convenience
and necessity of witnesses.

(e) The questioning of witnesses shall
be conducted only by Members of the
Commission, by authorized Commis-
sion staff personnel, or by counsel to
the extent provided in §702.7.

(f) In addition to persons served with
a copy of the rules in this part pursu-
ant to §§702.4 and 702.6, a copy of the
rules in this part will be made avail-
able to all witnesses.
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(g) The Chairperson may punish
breaches of order and decorum by cen-
sure and exclusion from the pro-
ceedings.

§702.6 Executive session.

(a) If the Commission determines
that evidence or testimony at any
hearing may tend to defame, degrade,
or incriminate any person, it shall re-
ceive such evidence or testimony or
summary of such evidence or testi-
mony in executive session.

(b) The Commission shall afford any
persons defamed, degraded, or incrimi-
nated by such evidence or testimony an
opportunity to appear and be heard in
executive session, with a reasonable
number of additional witnesses re-
quested by them, before deciding to use
such evidence or testimony.

(1) Such person shall be served with
notice, in writing, at least 10 days prior
to the date, time, and location for the
appearance of witnesses at executive
session or where service is by mail at
least 14 days prior to such date. This
notice shall be accompanied by a copy
of the rules in this part and by a brief
summary of the information that the
Commission has determined may tend
to defame, degrade, or incriminate
such person;

(2) The notice, summary, and rules in
this part shall be served by certified
mail or by leaving a copy thereof at
the last known residence or business
address of such person; and

(3) The date of service, for purposes
of this section, shall be the day when
the material is deposited in the mail or
is delivered in person, whichever is ap-
plicable. When service is made by mail,
the return post office receipt shall be
proof of service; in all other cases, the
acknowledgment of the party served or
the verified return of the one making
service shall be proof of the same.

(c) If a person receiving notice under
this section notifies the Commission
within five days of service of such no-
tice or where service is by mail within
eight days of service of such notice
that the scheduled appearance con-
stitutes a hardship, the Commission
may, in its discretion, set a new date
or time for such person’s appearance at
the executive session.
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(d) In the event such persons fail to
appear at executive session at the time
and location scheduled under para-
graph (b) or (c) of this section, they
shall not be entitled to another oppor-
tunity to appear at executive session,
except as provided in §702.11.

(e) If such persons intend to submit
sworn statements of themselves or oth-
ers, or if they intend that witnesses ap-
pear in their behalf at executive ses-
sion, they shall, no later than 48 hours
prior to the time set under paragraph
(b) or (c) of this section, submit to the
Commission all such statements and a
list of all witnesses. The Commission
will inform such persons whether the
number of witnesses requested is rea-
sonable within the meaning of para-
graph (b) of this section. In addition,
the Commission will receive and dis-
pose of requests from such persons to
subpoena other witnesses. Requests for
subpoenas shall be made sufficiently in
advance of the scheduled executive ses-
sion to afford subpoenaed persons rea-
sonable notice of their obligation to
appear at that session. Subpoenas re-
turnable at executive session shall be
governed by the provisions of §702.4.

(f) Persons for whom an executive
session has been scheduled, and persons
compelled to appear at such session,
may be represented by counsel at such
session to the extent provided by
§702.7.

(g) Attendance at executive session
shall be limited to Commissioners; au-
thorized Commission staff personnel;
witnesses, and their counsel at the
time scheduled for their appearance;
and such other persons whose presence
is requested or consented to by the
Commission.

(h) In the event the Commission de-
termines to release or to use evidence
or testimony that it has determined
may tend to defame, degrade, or in-
criminate any persons in such a man-
ner as to reveal publicly their identity,
such evidence or testimony, prior to
such public release or use, will be pre-
sented at a public session, and the
Commission will afford them an oppor-
tunity to appear as voluntary wit-
nesses or to file a sworn statement in
their own behalf and to submit brief
and pertinent sworn statements of oth-
ers.
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§702.7 Counsel.

(a) Persons compelled to appear in
person before the Commission and any
witness appearing at a public session of
the Commission will be accorded the
right to be accompanied and advised by
counsel, who will have the right to sub-
ject their clients to reasonable exam-
ination, make objections on the record,
and briefly argue the basis for such ob-
jections.

(b) For the purpose of this section,
counsel shall mean an attorney at law
admitted to practice before the Su-
preme Court of the United States or
the highest court of any State or Terri-
tory of the United States.

(c) Failure of any persons to obtain
counsel shall not excuse them from at-
tendance in response to a subpoena,
nor shall any persons be excused in the
event their counsel is excluded from
the proceeding pursuant to §702.6(g). In
the latter case, however, such persons
shall be afforded a reasonable time to
obtain other counsel, said time to be
determined by the Commission.

§702.8 Evidence at Commission pro-
ceedings.

(a) The rules of evidence prevailing
in courts of law or equity shall not
control proceedings of the Commission.

(b) Where a witness testifying at a
public session of a hearing or a session
for return of subpoenaed documents of-
fers the sworn statements of other per-
sons, such statements, in the discre-
tion of the Commission, may be in-
cluded in the record, provided they are
received by the Commission 24 hours in
advance of the witness’ appearance.

(c) The prepared statement of a wit-
ness testifying at a public session of a
hearing, in the discretion of the Com-
mission, may be placed into the record,
provided that such statement is re-
ceived by the Commission 24 hours in
advance of the witness’ appearance.

(d) In the discretion of the Commis-
sion, evidence may be included in the
record after the close of a public ses-
sion of a hearing provided the Commis-
sion determines that such evidence
does not tend to defame, degrade, or in-
criminate any person.

(e) The Commission will determine
the pertinence of testimony and evi-
dence adduced at its proceedings and

§702.12

may refuse to include in the record of
a proceeding or may strike from the
record any evidence it considers to be
cumulative, immaterial, or not perti-
nent.

§702.9 Cross-examination at
session.

public

If the Commission determines that
oral testimony of a witness at a public
session tends to defame, degrade, or in-
criminate any person, such person, or
through counsel, shall be permitted to
submit questions to the Commission in
writing, which, in the discretion of the
Commission, may be put to such wit-
ness by the Chairperson or by author-
ized Commission staff personnel.

§702.10 Voluntary witnesses at public
session of a hearing.

A person who has not been subpoe-
naed and who has not been afforded an
opportunity to appear pursuant to
§702.6 may be permitted, in the discre-
tion of the Commission, to make an
oral or written statement at a public
session of a hearing. Such person may
be questioned to the same extent and
in the same manner as other witnesses
before the Commission.

§702.11 Special executive session.

If, during the course of a public ses-
sion, evidence is submitted that was
not previously presented at executive
session and that the Commission deter-
mines may defame, degrade, or incrim-
inate any person, the provisions of
§702.6 shall apply and such extensions,
recesses or continuances of the public
session shall be ordered by the Com-
mission, as it deems necessary. The
time and notice requirements of §702.6
may be modified by the Commission
provided reasonable notice of a sched-
uled executive session is afforded such
person; the Commission may, in its dis-
cretion, strike such evidence from the
record, in which case the provisions of
§702.6 shall not apply.

§702.12 Contempt of the Commission.

Proceedings and process of the Com-
mission are governed by 42 TU.S.C.
1975a(e)(2), which provides that in case
of contumacy or refusal to obey a sub-
poena, the Attorney General may in a
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Federal court of appropriate jurisdic-
tion obtain an appropriate order to en-
force the subpoena.

§702.13 Intimidation of witnesses.

Witnesses at Commission proceedings
are protected by the provisions of 18
U.S.C. 1505, which provide that who-
ever, with intent to avoid, evade, pre-
vent, or obstruct compliance, in whole
or in part, with any civil investigative
demand duly and properly made under
the Antitrust Civil Process Act, will-
fully withholds, misrepresents, re-
moves from any place, conceals, covers
up, destroys, mutilates, alters, or by
other means falsifies any documentary
material, answers to written interrog-
atories, or oral testimony, which is the
subject of such demand; or attempts to
do so or solicits another to do so; or
whoever corruptly, or by threats or
force, or by any threatening letter or
communication influences, obstructs,
or impedes or endeavors to influence,
obstruct, or impede the due and proper
administration of the law under which
any pending proceeding is being had be-
fore any department or agency of the
United States, or the due and proper
exercise of the power of inquiry under
which any inquiry or investigation is
being had by either House, or any com-
mittee of either House or any joint
committee of the Congress shall be
fined under this title or imprisoned not
more than five years, or both.

§702.14 Transcript of Commission pro-
ceedings.

(a) An accurate transcript shall be
made of the testimony of all witnesses
at all proceedings of the Commission.
Transcripts shall be recorded solely by
the official reporter or by any other
person or means designated by the
Commission.

(b) Every person who submits data or
evidence shall be entitled to retain or,
on payment of lawfully prescribed
costs, procure a copy or transcript
thereof, except that witnesses in a
hearing held in executive session may
be limited, for good cause, to inspec-
tion of the official transcript of their
testimony. Transcript copies of public
sessions may be obtained by the public
upon the payment of the cost thereof.
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(c) Persons who have presented testi-
mony at a proceeding may ask within
60 days after the close of the pro-
ceeding to correct errors in the tran-
script of their testimony. Such re-
quests shall be granted only to make
the transcript conform to their testi-
mony as presented at the proceeding.

§702.15 Witness fees.

A witness attending any session of
the Commission shall be paid the same
fees and mileage that are paid wit-
nesses in the courts of the TUnited
States. Mileage payments must be ten-
dered at the witness’ request upon
service of a subpoena issued on behalf
of the Commission or any sub-
committee thereof.

§702.16 Attendance of news media at
public sessions.

Reasonable access for coverage of
public sessions shall be provided to the
various communications media, includ-
ing newspapers, magazines, radio,
newsreels, and television, subject to
the physical limitations of the room in
which the session is held and consider-
ation of the physical comfort of Com-
mission members, staff, and witnesses.
However, no witnesses shall be tele-
vised, filmed, or photographed during
the session nor shall the testimony of
any witness be broadcast or recorded
for broadcasting if the witness objects.

§702.17 Communications with respect
to Commission proceedings.

During any proceeding held outside
Washington, DC, communications to
the Commission with respect to such
proceeding must be made to the Chair-
person or authorized Commission staff
personnel in attendance. All requests
for subpoenas returnable at a hearing,
requests for appearance of witnesses at
a hearing, and statements or other doc-
uments for inclusion in the record of a
proceeding, required to be submitted in
advance, must be submitted to the
Chairperson, or such authorized person
as the Chairperson may appoint, at an
office located in the community where
such hearing or proceeding is scheduled
to be held. The location of such office
will be set forth in all subpoenas issued
under the rules in this part and in all
notices prepared pursuant to §706.2.
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§702.18 Commission reports.

(a) If a Commission report tends to
defame, degrade, or incriminate any
person, the report or relevant portions
thereof shall be delivered to such per-
son at least 30 days before the report is
made public to allow such person to
make a timely verified answer to the
report. The Commission shall afford
such person an opportunity to file with
the Commission a verified answer to
the report or relevant portions thereof
not later than 20 days after service as
provided by the regulations in this
part.

(1) Such person shall be served with a
copy of the report or relevant portions
thereof, with an indication of the sec-
tion(s) that the Commission has deter-
mined tend to defame, degrade, or in-
criminate such person, a copy of the
Act, and a copy of the regulations in
this part.

(2) The report or relevant portions
thereof, the Act, and regulations in
this part shall be served by certified
mail, return receipt requested, or by
leaving a copy thereof at the last
known residence or business address or
the agent of such person.

(3) The date of service for the pur-
poses of this section shall be the day
the material is delivered either by the
post office or otherwise, to such person
or the agent of such person or at the
last known residence or business ad-
dress of such person. The acknowledge-
ment of the party served or the verified
return of the one making service shall
be proof of service except that when
service is made by mail, the return
post office receipt shall also constitute
proof of same.

(b) If a person receiving a Commis-
sion report or relevant portions thereof
under this part requests an extension
of time from the Commission within
seven days of service of such report,
the Commission may, upon a showing
of good cause, grant the person addi-
tional time within which to file a
verified answer.

(c) A verified answer shall plainly
and concisely state the facts and law
constituting the person’s reply or de-
fense to the charges or allegations con-
tained in the report.

(d) Such verified answer shall be pub-
lished as an appendix to the report;
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however, the Commission may except
from the answer such matter as it de-
termines to be scandalous, prejudicial,
or unnecessary.

Subpart B—Meetings

§702.50 Purpose and scope.

This subpart contains the regulations
of the United States Commission on
Civil Rights implementing sections (a)-
(f) of 5 U.S.C. 552b, the ‘‘Government in
the Sunshine Act.” They are adopted
to further the principle that the public
is entitled to the fullest practicable in-
formation regarding the decision-mak-
ing processes of the Commission. They
open meetings of the Commission to
public observation except where the
rights of individuals are involved or
the ability of the Commission to carry
out its responsibilities requires con-
fidentiality.

§702.51 Definitions.

(a) Commission means the TUnited
States Commission on Civil Rights and
any subcommittee of the Commission
authorized under the United States
Commission on Civil Rights Act of 1983,
97 Stat. 1301, as amended by the Civil
Rights Commission Amendments Act
of 1994, 108 Stat. 4339. The statutes are
codified in 42 U.S.C. 1975 through 1975d.

(b) Commissioner means a member of
the U.S. Commission on Civil Rights
appointed by the President, the Presi-
dent pro tempore of the Senate, or the
Speaker of the House of Representa-
tives, as provided in 42 U.S.C. 1975.

(c) Meeting means the deliberations
of at least the number of Commis-
sioners required to take action on be-
half of the Commission where such de-
liberations determine or result in the
joint conduct or disposition of official
Commission business.

(1) The number of Commissioners re-
quired to take action on behalf of the
Commission is four, except that such
number is two when the Commissioners
are a subcommittee of the Commission
authorized under 42 U.S.C. 1975a(e)(1).

(2) Deliberations among Commis-
sioners regarding the setting of the
time, location, or subject matter of a
meeting, whether the meeting is open
or closed, whether to withhold infor-
mation discussed at a closed meeting,
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and any other deliberations required or
permitted by 5 U.S.C. 552b (d) and (e)
and §702.54 and §702.55 of this subpart,
are not meetings for the purposes of
this subpart.

(3) The consideration by Commis-
sioners of Commission business that is
not discussed through conference calls
or a series of two party calls by the
number of Commissioners required to
take action on behalf of the Commis-
sion is not a meeting for the purposes
of this subpart.

(d) Public announcement or publicly
announce means the use of reasonable
methods, such as the posting on the
Commission’s website or public notice
bulletin boards and the issuing of press
releases, to communicate information
to the public regarding Commission
meetings.

(e) Staff Director means the Staff Di-
rector of the Commission.

§702.52 Open meeting requirements.

(a) Every portion of every Commis-
sion meeting shall be open to public ob-
servation, except as provided in §702.53
of this subpart. Commissioners shall
not jointly conduct or dispose of agen-
cy business other than in accordance
with this subpart.

(b) This subpart gives the public the
right to attend and observe Commis-
sion open meetings; it confers no right
to participate in any way in such meet-
ings.

(c) The Staff Director shall be re-
sponsible for making physical arrange-
ments for Commission open meetings
that provide ample space, sufficient
visibility, and adequate acoustics for
public observation.

(d) The presiding Commissioner at an
open meeting may exclude persons
from a meeting and shall take all steps
necessary to preserve order and deco-
rum.

§702.53 Closed meetings.

(a) The Commission may close a por-
tion or portions of a meeting and with-
hold information pertaining to such
meeting when it determines that the
public interest does not require other-
wise and when such portion or portions
of a meeting or the disclosure of such
information is likely to:

(1) Disclose matters that are:
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(i) Specifically authorized under cri-
teria established by an Executive Order
to be kept secret in the interests of na-
tional defense or foreign policy and

(ii) In fact properly classified pursu-
ant to such Executive Order;

(2) Disclose information relating
solely to the internal personnel rules
and practices of the Commission;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than 5 U.S.C. 552b), provided
that such statute:

(i) Requires that the matters be with-
held from the public in such a manner
as to leave no discretion on the issue,
or

(ii) Establishes particular criteria for
withholding or refers to particular
types of matters to be withheld;

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and is privileged
or confidential;

(6) Involve accusing any person of a
crime or formally censuring any per-
son;

(6) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information that if written would be
contained in such records, but only to
the extent that the production of such
records or information would:

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record received by the Commission
from a criminal law enforcement au-
thority in the course of a criminal in-
vestigation or by an agency conducting
a lawful national security intelligence
investigation, confidential information
furnished only by the confidential
source,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

270



Commission on Civil Rights

(8) Disclose information received by
the Commission and contained in or re-
lated to examination, operating, or
condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(9) Disclose information the pre-
mature disclosure of that would:

(i) In the case of information re-
ceived by the Commission from an
agency that regulates currencies, secu-
rities, commodities, or financial insti-
tutions, be likely to:

(A) Lead to significant financial
speculation in currencies, securities, or
commodities, or

(B) Significantly endanger the sta-
bility of any financial institution; or

(ii) Be likely to significantly frus-
trate implementation of a proposed ac-
tion, except that this paragraph shall
not apply in any instance where the
Commission has already disclosed to
the public the content or nature of its
proposed action or where the Commis-
sion is required by law to make such
disclosure on its own initiative prior to
taking final agency action on such pro-
posal; or

(10) Specifically concern the Commis-
sion’s issuance of a subpoena or the
Commission’s participation in a civil
action or proceeding, an action in a
foreign court or international tribunal,
or an arbitration.

(b) [Reserved]

§702.54 Closed meeting procedures.

(a) A meeting or portion thereof will
be closed, and information pertaining
to a closed meeting will be withheld,
only after four Commissioners when no
Commissioner’s position is vacant,
three Commissioners when there is a
vacancy, or two Commissioners on a
subcommittee authorized under 42
U.S.C. 1975a(e)(1), vote to take such ac-
tion.

(b)(1) A separate vote shall be taken
with respect to each meeting, a portion
or portions of which are proposed to be
closed to the public under §702.53, and
with respect to any information to be
withheld under §702.53.

(2) A single vote may be taken with
respect to a series of meetings, a por-
tion or portions of which are proposed
to be closed to the public, or with re-
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spect to any information concerning
such series of meetings, so long as:

(i) Each meeting in such series in-
volves the same particular matters,
and

(ii) Is scheduled to be held no more
than thirty (30) days after the initial
meeting in such series.

(c) The Commission will vote on the
question of closing a meeting or por-
tion thereof and withholding informa-
tion under paragraph (b) of this section
if one Commissioner calls for such a
vote. The vote of each Commissioner
participating in a vote to close a meet-
ing shall be recorded and no proxies
shall be allowed.

(1) If such vote is against closing a
meeting and withholding information,
the Staff Director, within one working
day of such vote, shall make publicly
available by putting in a place easily
accessible to the public a written copy
of such vote reflecting the vote of each
Commissioner.

(2) If such vote is for closing a meet-
ing and withholding information, the
Staff Director, within one working day
of such vote, shall make publicly avail-
able by putting in a place easily acces-
sible to the public a written copy of
such vote reflecting the vote of each
Commissioner, and:

(i) A full written explanation of the
decision to close the meeting or por-
tions thereof (such explanation will be
as detailed as possible without reveal-
ing the exempt information);

(ii) A list of all persons other than
staff members expected to attend the
meeting and their affiliation (the iden-
tity of persons expected to attend such
meeting will be withheld only if reveal-
ing their identity would reveal the ex-
empt information that is the subject of
the closed meeting).

(d) Prior to any vote to close a meet-
ing or portion thereof under paragraph
(c) of this section, the Commissioners
shall obtain from the General Counsel
an opinion as to whether the closing of
a meeting or portions thereof is in ac-
cordance with paragraphs (a)(1)
through (10) of §702.53.

(1) For every meeting closed in ac-
cordance with paragraphs (a)(1)
through (10) of §702.53, the General
Counsel shall publicly certify in writ-
ing that, in his or her opinion, the
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meeting may be closed to the public
and shall cite each relevant exemptive
provision.

(2) A copy of certification by the
General Counsel together with a state-
ment from the presiding officer of the
closed meeting setting forth the time
and location of the meeting and the
persons present, shall be retained by
the Commission.

(e) For all meetings closed to the
public, the Commission shall maintain
a complete verbatim transcript or elec-
tronic recording adequate to record
fully the proceedings of each meeting
or portion of a meeting, which sets
forth the time and location of the
meeting and the persons present. In the
case of a meeting or a portion of a
meeting closed to the public pursuant
to paragraphs (a)(8), (9)(i)(A), or (10) of
§702.563, the Commission may retain a
set of minutes and such minutes shall
fully and clearly describe all matters
discussed and provide a full and accu-
rate summary of any actions taken,
and the reasons therefor, including a
description of each of the views ex-
pressed on any item and the record of
any roll call vote (reflecting the vote
of each member on the question). All
documents considered in connection
with any action shall be identified in
such minutes.

(f) Any person whose interests may
be directly affected by a portion of a
meeting may request that such portion
be closed to the public under §702.53 or
that it be open to the public if the
Commission has voted to close the
meeting pursuant to §702.53(a)(5), (6) or
(7). The Commission will vote on the
request if one Commissioner asks that
a vote be taken. Such requests shall be
made to the Staff Director within a
reasonable amount of time after the
meeting or vote in question is publicly
announced.

§702.55 Public announcement of meet-
ings.

(a) Agenda. The Staff Director shall
set as early as possible but in any
event at least eight calendar days be-
fore a meeting, the time, location, and
subject matter for the meeting. Agenda
items will be identified in adequate de-
tail to inform the general public of the
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specific business to be discussed at the
meeting.

(b) Notice. The Staff Director, at least
eight calendar days before a meeting,
shall make public announcement of:

(1) The time of the meeting;

(2) Its location;

(3) Its subject matter;

(4) Whether it is open or closed to the
public; and

(5) The name and phone number of a
Commission staff member who will re-
spond to requests for information
about the meeting.

(c) Changes. (1) The time of day or lo-
cation of a meeting may be changed
following the public announcement re-
quired by paragraph (b) of this section,
if the Staff Director publicly an-
nounces such change at the earliest
practicable time subsequent to the de-
cision to change the time of day or lo-
cation of the meeting.

(2) The date of a meeting may be
changed following the public announce-
ment required by paragraph (b) of this
section, or a meeting may be scheduled
less than eight calendar days in ad-
vance, if:

(i) Four Commissioners when no
Commissioner’s position is vacant,
three Commissioners when there is
such a vacancy, or two Commissioners
on a subcommittee authorized under 42
U.S.C. 1975a(d), determine by recorded
vote that Commission business re-
quires such a meeting at an earlier
date; and

(ii) The Staff Director, at the earliest
practicable time following such vote,
makes public announcement of the
time, location, and subject matter of
such meeting and whether it is open or
closed to the public.

(3) The subject matter of a meeting
or the determination to open or close a
meeting or a portion of a meeting to
the public may be changed following
the public announcement required by
paragraph (b) of this section if:

(i) Four Commissioners when no
Commissioner’s position is vacant,
three Commissioners when there is
such a vacancy, or two Commissioners
on a subcommittee authorized under 42
U.S.C. 1975a(e)(1) determine by re-
corded vote that Commission business
S0 requires; and
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(ii) The Staff Director publicly an-
nounces such change and the vote of
each Commissioner upon such change
at the earliest practicable time subse-
quent to the decision to make such
change.

(d)(1) FEDERAL REGISTER. Imme-
diately following all public announce-
ments required by paragraphs (b) and
(c) of this section, notice of the time,
location, and subject matter of a meet-
ing, whether the meeting is open or
closed to the public, any change in one
of the preceding, and the name and
phone number of the official designated
by the Commission to respond to re-
quests for information about meeting,
shall be submitted for publication in
the FEDERAL REGISTER.

(2) Notice of a meeting will be pub-
lished in the FEDERAL REGISTER even
after the meeting that is the subject of
the notice has occurred in order to pro-
vide a public record of all Commission
meetings.

§702.56 Records.

(a) The Commission shall promptly
make available to the public in an eas-
ily accessible place at Commission
headquarters the following materials:

(1) A copy of the certification by the
General Counsel required by
§702.54(e)(1).

(2) A copy of all recorded votes re-
quired to be taken by these rules.

(3) A copy of all announcements pub-
lished in the FEDERAL REGISTER pursu-
ant to this subpart.

(4) Transcripts, electronic recordings,
and minutes of closed meetings deter-
mined not to contain items of discus-
sion or information that may be with-
held under §702.53. Copies of such mate-
rial will be furnished to any person at
the actual cost of transcription or du-
plication.

(b)(1) Requests to review or obtain
copies of records compiled under this
Act, other than transcripts, electronic
recordings, or minutes of a closed
meeting, will be processed under the
Freedom of Information Act and, where
applicable, the Privacy Act regulations
of the Commission (parts 704 and 705,
respectively, of this title). Nothing in
this subpart expands or limits the
present rights of any person under the

§703.1

rules in this part with respect to such
requests.

(2) Requests to review or obtain cop-
ies of transcripts, electronic record-
ings, or minutes of a closed meeting
maintained under §702.54(e) and not re-
leased under paragraph (a)(4) of this
section shall be directed to the Staff
Director who shall respond to such re-
quests within ten (10) working days.

(¢c) The Commission shall maintain a
complete verbatim copy of the tran-
script, a complete copy of minutes, or
a complete electronic recording of each
meeting, or portion of a meeting,
closed to the public, for a period of two
years after such meeting or until one
yvear after the conclusion of any agency
proceeding with respect to which the
meeting or portion was held, whichever
occurs later.

§702.57 Administrative review.

Any person who believes a Commis-
sion action governed by this subpart to
be contrary to the provisions of this
subpart shall file an objection in writ-
ing with the Staff Director specifying
the violation and suggesting corrective
action. Whenever possible, the Staff
Director shall respond within ten (10)
working days of the receipt of such ob-
jections.

PART  703—OPERATIONS  AND
FUNCTIONS OF STATE ADVISORY
COMMITTEES

Sec.
703.1
703.2

Name and establishment.

Functions.

703.3 Scope of subject matter.

703.4 Advisory Committee Management Of-
ficer.

703.5 Membership.

703.6 Officers.

703.7 Subcommittees—Special assignments.

703.8 Meetings.

703.9 Reimbursement of members.

703.10 Public availability of documents and
other materials.

AUTHORITY: 42 U.S.C. 1975a(d).
SOURCE: 67 FR 70482, Nov. 22, 2002, unless
otherwise noted.

§703.1 Name and establishment.

Pursuant to 42 U.S.C. 1975a(d), the
Commission has chartered and main-
tains Advisory Committees to the
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Commission in each State, and the Dis-
trict of Columbia. All relevant provi-
sions of the Federal Advisory Com-
mittee Act of 1972 (Public Law 92-463,
as amended) are applicable to the man-
agement, membership, and operations
of such committees and subcommittees
thereof.

§703.2 Functions.

Under the Commission’s charter each
Advisory Committee shall:

(a) Advise the Commission in writing
of any knowledge or information it has
of any alleged deprivation of the right
to vote and to have the vote counted
by reason of color, race, religion, sex,
age, disability, or national origin, or
that citizens are being accorded or de-
nied the right to vote in Federal elec-
tions as a result of patterns or prac-
tices of fraud or discrimination;

(b) Advise the Commission con-
cerning matters related to discrimina-
tion or a denial of equal protection of
the laws under the Constitution and
the effect of the laws and policies of
the Federal Government with respect
to equal protection of the laws;

(c) Advise the Commission upon mat-
ters of mutual concern in the prepara-
tion of reports of the Commission to
the President and the Congress;

(d) Receive reports, suggestions, and
recommendations from individuals,
public and private organizations, and
public officials upon matters pertinent
to inquiries conducted by the Advisory
Committee;

(e) Initiate and forward advice and
recommendations to the Commission
upon matters that the Advisory Com-
mittee has studied;

(f) Assist the Commission in the exer-
cise of its clearinghouse function and
with respect to other matters that the
Advisory Committee has studied;

(g) Attend, as observers, any open
hearing or conference that the Com-
mission may hold within the State.

§703.3 Scope of subject matter.

The scope of the subject matter to be
dealt with by Advisory Committees
shall be those subjects of inquiry or
study with which the Commission
itself is authorized to investigate, pur-
suant to 42 U.S.C. 1975(a). Each Advi-
sory Committee shall confine its stud-
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ies to the State covered by its charter.
It may, however, subject to the re-
quirements of §703.4, undertake to
study, within the limitations of the
Act, subjects other than those chosen
by the Commission for study.

§703.4 Advisory Committee Manage-
ment Officer.

(a) The Chief of the Regional Pro-
grams Coordination Unit is designated
as Advisory Committee Management
Officer pursuant to the requirements of
the Federal Advisory Committee Act of
1972 (Public Law 92-463, as amended).

(b) Such Officer shall carry out the
functions specified in section 8(b) of
the Federal Advisory Committee Act.

(c) Such Officer shall, for each Advi-
sory Committee, appoint a Commission
employee to provide services to the
Committee and to be responsible for
supervising the activity of the Com-
mittee pursuant to section 8 of the
Federal Advisory Committee Act. The
employee is subject to the supervision
of the Regional Director of the Com-
mission responsible for the State with-
in which said Committee is chartered.

§703.5 Membership.

(a) Subject to exceptions made from
time to time by the Commission to fit
special circumstances, each Advisory
Committee shall consist of at least 11
members appointed by the Commis-
sion. Members of the Advisory Com-
mittees shall serve for a fixed term to
be set by the Commission upon the ap-
pointment of a member subject to the
duration of Advisory Committees as
prescribed by the charter, provided
that members of the Advisory Com-
mittee may, at any time, be removed
by the Commission.

(b) No person is to be denied an op-
portunity to serve on a State Advisory
Committee because of race, age, sex,
religion, national origin, or disability.
The Commission shall encourage mem-
bership on the State Advisory Com-
mittee to be broadly diverse.

[71 FR 8485, Feb. 17, 2006]

§703.6 Officers.

(a) The officers of each Advisory
Committee shall be a Chairperson, Vice
Chairperson, and such other officers as
may be deemed advisable.
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(b) The Chairperson shall be ap-
pointed by the Commission.

(¢c) The Vice Chairperson and other
officers shall be elected by the major-
ity vote of the full membership of the
Committee.

(d) The Chairperson, or in his or her
absence the Vice Chairperson, under
the direction of the Commission staff
member appointed pursuant to §703.4(b)
shall:

(1) Call meetings of the Committee;

(2) Preside over meetings of the Com-
mittee;

(3) Appoint all subcommittees of the
Committee;

(4) Certify for accuracy the minutes
of Committee meetings prepared by the
assigned Commission staff member;
and

(5) Perform such other functions as
the Committee may authorize or the
Commission may request.

§703.7 Subcommittees—Special assign-
ments.

Subject to the approval of the des-
ignated Commission employee, an Ad-
visory Committee may:

(a) Establish subcommittees, com-
posed of members of the Committee, to
study and report upon matters under
consideration and authorize such sub-
committees to take specific action
within the competence of the Com-
mittee; and

(b) Designate individual members of
the Committee to perform special
projects involving research or study on
matters under consideration by the
Committee.

§703.8 Meetings.

(a) Meetings of a Committee shall be
convened by the designated Commis-
sion employee or subject to his or her
approval by the Chairperson or a ma-
jority of the Advisory Committee
members. The agenda for such Com-
mittee or subcommittee meeting shall
be approved by the designated Commis-
sion employee.

(b) A quorum shall consist of one-half
or more of the members of the Com-
mittee, or five members, whichever is
the lesser, except that with respect to
the conduct of fact-finding meetings as
authorized in paragraph (e) of this sec-
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tion, a quorum shall consist of three
members.

(c) Notice of all meetings of an Advi-
sory Committee shall be given to the
public.

(1) Notice shall be published in the
FEDERAL REGISTER at least 15 days
prior to the meetings, provided that in
emergencies such requirement may be
waived.

(2) Notice of meetings shall be pro-
vided to the public by press releases
and other appropriate means.

(3) Each notice shall contain a state-
ment of the purpose of the meeting, a
summary of the agenda, and the date,
time, and location of such meeting.

(d) Except as provided for in para-
graph (d)(1) of this section, all meet-
ings of Advisory Committees or sub-
committees shall be open to the public.

(1) The Chief of the Regional Pro-
grams Coordination Unit may author-
ize a Committee or subcommittee to
hold a meeting closed to the public if
he or she determines that the closing
of such meeting is in the public inter-
est provided that prior to authorizing
the holding of a closed meeting the
Chief of the Regional Programs Coordi-
nation Unit has requested and received
the opinion of the General Counsel
with respect to whether the meeting
may be closed under one or more of the
exemptions provided in the Govern-
ment in the Sunshine Act, 5 U.S.C.
5562b(c).

(2) In the event that any meeting or
portion thereof is closed to the public,
the Committee shall publish, at least
annually, in summary form a report of
the activities conducted in meetings
not open to the public.

(e) Advisory Committees and sub-
committees may hold fact-finding
meetings for the purpose of inviting
the attendance of and soliciting infor-
mation and views from government of-
ficials and private persons respecting
subject matters within the jurisdiction
of the Committee or subcommittee.

(f) Any person may submit a written
statement at any business or fact-find-
ing meeting of an Advisory Committee
or subcommittee.

(g) At the discretion of the des-
ignated Commission employee or his or
her designee, any person may make an
oral presentation at any business or
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fact-finding meeting, provided that
such presentation will not defame, de-
grade, or incriminate any other person
as prohibited by the Act.

§703.9 Reimbursement of members.

(a) Advisory Committee members
may be reimbursed by the Commission
by a per diem subsistence allowance
and for travel expenses at rates not to
exceed those prescribed by Congress for
Government employees, for the fol-
lowing activities only:

(1) Attendance at meetings, as pro-
vided for in §703.8; and

(2) Any activity specifically re-
quested and authorized by the Commis-
sion to be reimbursed.

(b) Members will be reimbursed for
the expense of travel by private auto-
mobile on a mileage basis only to the
extent such expense is no more than
that of suitable public transportation
for the same trip unless special cir-
cumstances justify the additional ex-
pense of travel by private automobile.

§703.10 Public availability of docu-
ments and other materials.

Part 704 of this chapter shall be ap-
plicable to reports, publications, and
other materials prepared by or for Ad-
visory Committees.

PART 704—INFORMATION DISCLO-
SURE AND COMMUNICATIONS

Sec.

704.1 Material
U.S.C. 552.

704.2 Complaints.

704.3 Other requests and communications.

704.4 Restrictions on disclosure of informa-
tion.

AUTHORITY: 5 U.S.C. 552, 552a, 552b.

SOURCE: 67 FR 70482, Nov. 22, 2002, unless
otherwise noted.

available pursuant to 5

§704.1 Material available pursuant to
5 U.S.C. 552.

(a) Purpose, scope, and definitions. (1)
This section contains the regulations
of the United States Commission on
Civil Rights implementing the Free-
dom of Information Act, 5 U.S.C. 552.
These regulations inform the public
with respect to where and how records
and information may be obtained from
the Commission. Officers and employ-
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ees of the Commission shall make
Commission records available under 5
U.S.C. 552 only as prescribed in this
section. Nothing contained in this sec-
tion, however, shall be construed to
prohibit officers or employees of the
Commission from routinely furnishing
information or records that are cus-
tomarily furnished in the regular per-
formance of their duties.

(2) For the purposes of this part the
following terms are defined as indi-
cated:

Commission means the United States
Commission on Civil Rights;

FOIA means Freedom of Information
Act, 5 U.S.C. 552;

FOIA Request means a request in
writing, for records pursuant to 5
U.S.C. 552, which meets the require-
ments of paragraph (d) of this part.
This part does not apply to telephone
or other oral communications or re-
quests not complying with paragraph
(d)(1)(@) of this section.

Office of the General Counsel means
the General Counsel of the Commission
or his or her designee;

Staff Director means the Staff Direc-
tor of the Commission.

(b) General policy. In order to foster
the maximum participation of an in-
formed public in the affairs of Govern-
ment, the Commission will make the
fullest possible disclosure of its identi-
fiable records and information con-
sistent with such considerations as
those provided in the exemptions of 5
U.S.C. 552 that are set forth in para-
graph (f) of this section.

(c) Material maintained on file pursu-
ant to 5 U.S.C. 552(a)(2). Material main-
tained on file pursuant to 5 U.S.C.
552(a)(2) shall be available for inspec-
tion during regular business hours at
the offices of the Commission at 624 9th
Street, NW., Washington, DC 20425.
Copies of such material shall be avail-
able upon written request, specifying
the material desired, addressed to the
Office of the General Counsel, U.S.
Commission on Civil Rights, 624 9th
Street, NW., Washington, DC 20425, and
upon the payment of fees, if any, deter-
mined in accordance with paragraph (e)
of this section.

(1) Current index. Included in the ma-
terial available pursuant to 5 U.S.C.
552(a)(2) shall be an index of:
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(i) All other material maintained on
file pursuant to 5 U.S.C. 552(a)(2); and

(ii) All material published by the
Commission in the FEDERAL REGISTER
and currently in effect.

(2) Deletion of identifying details.
Wherever deletions from material
maintained on file pursuant to 5 U.S.C.
552(a)(2) are required in order to pre-
vent a clearly unwarranted invasion of
privacy, justification for the deletions
shall be placed as a preamble to docu-
ments from which such deletions are
made.

(d) Materials available pursuant to 5
U.S.C. 552(a)(3)—(1) Request procedures.
(i) Bach request for records pursuant to
this section shall be in writing over the
signature of the requester, addressed to
the Office of the General Counsel, U.S.
Commission on Civil Rights, 624 9th
Street, NW., Washington, DC 20425 and:

(A) Shall clearly and prominently be
identified as a request for information
under the Freedom of Information Act
(if submitted by mail or otherwise sub-
mitted in an envelope or other cover,
be clearly and prominently identified
as such on the envelope or other
cover—e.g., FOIA); and

(B) Shall contain a sufficiently spe-
cific description of the record re-
quested with respect to names, dates,
and subject matter to permit such
record to be identified and located; and

(C) Shall contain a statement that
whatever costs involved pursuant to
paragraph (e) of this section will be
paid, that such costs will be paid up to
a specified amount, or that waiver or
reduction of fees is requested pursuant
to paragraph (e) of this section.

(ii) If the information submitted pur-
suant to paragraph (d)(1)(i)(B) of this
section is insufficient to enable identi-
fication and location of the records,
the General Counsel shall as soon as
possible notify the requester in writing
indicating the additional information
needed. Every reasonable effort shall
be made to assist in the identification
and location of the record sought. Time
requirements under the regulations in
this part are tolled from the date noti-
fication under this section is sent to
the requester until an answer in writ-
ing to such notification is received
from requester.
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(iii) A request for records that is not
in writing or does not comply with
paragraph (d)(1)(i) of this section is not
a request under the Freedom of Infor-
mation Act and the 10 day time limit
for agency response under the Act will
not be deemed applicable.

(iv) Except as otherwise provided in
this section, the General Counsel shall
immediately notify the requester of
noncompliance with paragraphs
(d)(1)(A)(C) and (e) of this section.

(2) Agency determinations. (i) Re-
sponses to all requests pursuant to 5
U.S.C. 552(a)(3) shall be made by the
General Counsel in writing to the re-
quester within 10 working days after
receipt by the General Counsel of such
request except as specifically exempted
under paragraphs (d)(1) (ii), (iii) and
(iv) of this section, and shall state:

(A) Whether and to what extent the
Commission will comply with the re-
quest;

(B) The probable availability of the
records or that the records may be fur-
nished with deletions or that records
will be denied as exempt pursuant to 5
U.S.C. 552(b)(1) through (9);

(C) The estimated costs, determined
in accordance with paragraph (e) of
this section, including waiver or reduc-
tion of fee as appropriate and any de-
posit or prepayment requirement; and

(D) When records are to be provided,
the time and place at which records or
copies will be available determined in
accordance with the terms of the re-
quest and with paragraph (d)(3) of this
section. Such response shall be termed
a determination notice.

(ii) In the case of denial of requests
in whole or part the determination no-
tice shall state:

(A) Specifically what records are
being denied;

(B) The reasons for such denials;

(C) The specific statutory exemp-
tion(s) upon which such denial is based;

(D) The names and titles or positions
of every person responsible for the de-
nial of such request; and

(E) The right of appeal to the Staff
Director of the Commission and proce-
dures for such appeal as provided under
paragraph (g) of this section.

(iii) Each request received by the Of-
fice of the General Counsel for records
pursuant to the regulations in this part
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shall be recorded immediately. The
record of each request shall be kept
current, stating the date and time the
request is received, the name and ad-
dress of the person making the request,
any amendments to such request, the
nature of the records requested, the ac-
tion taken regarding the request, in-
cluding waiver of fees, extensions of
time pursuant to 5 U.S.C. 552(a)(6)(B),
and appeals. The date and subject of
any letters pursuant to paragraph
(d)(1) of this section or agency deter-
minations pursuant to paragraph
(d)(2)(@) of this section, the date(s) any
records are subsequently furnished, and
the payment requested and received.

(8) Time limitations. (i) Time limita-
tions for agency response to a request
for records established by the regula-
tions in this part shall begin when the
request is recorded pursuant to para-
graph (d)(2)(iii) of this section. A writ-
ten request pursuant to FOIA but sent
to an office of the Commission other
than the Office of the General Counsel
shall be date stamped, initialed, and re-
directed immediately to the Office of
the General Counsel. The required pe-
riod for agency determination shall
begin when it is received by the Office
of the General Counsel in accordance
with paragraph (d)(2)(iii) of this sec-
tion.

(ii) In unusual circumstances, pursu-
ant to 5 U.S.C. 552(a)(6)(B), the General
Counsel may, in the case of initial de-
terminations under the regulations in
this part, extend the 10 working day
time limit in which the agency is re-
quired to make its determination noti-
fication. Such extension shall be com-
municated in writing to the requesting
party setting forth with particularity
the reasons for such extension and the
date on which a determination is ex-
pected to be transmitted. Such exten-
sions may not exceed 10 working days
for any request and may only be used
to the extent necessary to properly
process a particular request. Such ex-
tension is permissible only where there
is a demonstrated need:

(A) To search for and collect the re-
quested records from field facilities or
other establishments that are separate
from the Office of the General Counsel;

(B) To search for, collect, and appro-
priately examine a voluminous amount
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of separate and distinct records that
are demanded in a single request; or

(C) For consultation, which shall be
conducted with all practicable speed,
with another agency having a substan-
tial interest in the determination of
the request or among two or more com-
ponents of the same agency having sub-
stantial subject matter interest there-
in.
(e) Fees—(1) Definitions. The following
definitions apply to the terms when
used in this section:

(1) Direct costs means those expendi-
tures that the Commission actually in-
curs in searching for and duplicating
(and in the case of commercial request-
ers, reviewing) documents to respond
to a request made under paragraph (d)
of this section. Direct costs include, for
example, the salary of the employee(s)
performing the work (the basic rate of
pay for the employee(s) plus 16 percent
of that rate to cover benefits) and the
cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space and heating or lighting the facil-
ity in which the records are stored.

(ii) Search means all time spent look-
ing for material that is responsive to a
request, including page-by-page or line-
by-line identification within docu-
ments. However, an entire document
will be duplicated if this would prove
to be a more efficient and less expen-
sive method of complying with a re-
quest than a more detailed manner of
searching. Search is distinguished from
review of material in order to deter-
mine whether the material is exempt
from disclosure.

(iii) Duplication means the process of
making a copy of a document nec-
essary to respond to a request for dis-
closure of records. Such copies can
take the form of paper or machine
readable documentation (e.g., magnetic
tape or disk), among others.

(iv) Review means the process of ex-
amining documents located in response
to an information request to determine
whether any portion of any document
is permitted to be withheld. It also in-
cludes processing any documents for
disclosure, e.g., doing all that is nec-
essary to prepare them for release. Re-
view does not include time spent re-
solving general legal or policy issues
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regarding the application of exemp-
tions.

(v) Commercial use request means a
request from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In deciding whether a requester
properly belongs in this category, the
General Counsel will determine the use
to which a requester will put the docu-
ments requested. When the General
Counsel has reasonable cause to doubt
such intended use, or where such use is
not clear from the request itself, the
General Counsel will seek additional
clarification before assigning the re-
quest to a specific category.

(vi) Educational institution means a
school, an institution of higher edu-
cation, an institution of professional
education, or an institution of voca-
tional education that operates a pro-
gram or programs of scholarly re-
search.

(vii) Noncommercial scientific institu-
tion means an institution that is not
operated on a commercial basis and
that is operated solely for the purpose
of conducting scientific research the
results of which are not intended to
promote any particular product or in-
dustry.

(viii) Representative of the news media
means any person actively gathering
news for an entity that is organized
and operated to publish or broadcast
news to the public. The term news
means information that is about cur-
rent events or that would be of current
interest to the public. News media en-
tities include television or radio sta-
tions broadcasting to the public at
large, and publishers of periodicals (but
only in those instances when they can
qualify as disseminators of news) who
make their products available for pur-
chase or subscription by the general
public. Freelance journalists may be
regarded as working for a news organi-
zation if they can demonstrate a solid
basis for expecting publication through
that organization, even though not ac-
tually employed by it.

(2) Costs to be included in fees. The di-
rect costs included in fees will vary ac-
cording to the following categories of
requests:
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(i) Commercial use requests. Fees will
include the Commission’s direct costs
for searching for, reviewing, and dupli-
cating the requested records.

(ii) Educational and noncommercial sci-
entific institution requests. The Commis-
sion will provide documents to request-
ers in this category for the cost of du-
plication alone, excluding charges for
the first 100 pages. To be eligible for in-
clusion in this category, requesters
must show that the request is being
made under the auspices of a qualifying
institution and that the records are
sought in furtherance of scholarly (if
the request is from an educational in-
stitution) or scientific (if the request is
from a noncommercial scientific insti-
tution) research.

(iii) Requests from representatives of
the mews media. The Commission will
provide documents to requesters in this
category for the cost of duplication
alone, excluding charges for the first
100 pages. To be eligible for inclusion in
this category a requester must meet
the criteria in paragraph (e)(1)(viii) of
this section.

(iv) All other requests. The Commis-
sion will charge requesters who do not
fit into any of the categories in para-
graphs (e)(2)(i) through (iii) of this sec-
tion fees that cover the direct costs of
searching for and duplicating records
that are responsive to the requests, ex-
cept for the first two hours of search
time and the first 100 pages duplicated.
However, requests from persons for
records about themselves will continue
to be treated under the fee provisions
of the Privacy Act of 1974 and §705.10 of
this chapter.

(3) Fee calculation. Fees will be cal-
culated as follows:

(i) Manual search. At the salary rate
(basic pay plus 16 percent) of the em-
ployee(s) making the search.

(i1) Computer search. At the actual di-
rect cost of providing the search, in-
cluding computer search time directly
attributable to search for records re-
sponsive to the request, runs, and oper-
ator salary apportionable to the
search.

(iii) Review (commercial use requests
only). At the salary rate (basic pay
plus 16 percent) of the employee(s) con-
ducting the review. Only the review
necessary at the initial administrative
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level to determine the applicability of
any exemption, and not review at the
administrative appeal level, will be in-
cluded in the fee.

(iv) Duplication. At 20 cents per page
for paper copy. For copies of records
prepared by computer (such as tapes or
printouts), the actual cost of produc-
tion, including operator time, will be
charged.

(v) Additional services; certification.
Express mail and other additional serv-
ices that may be arranged by the re-
quester will be charged at actual cost.
The fee for certification or authentica-
tion of copies shall be $3.00 per docu-
ment.

(vi) Assessment of interest. The Com-
mission may begin assessing interest
charges on the 31st day following the
day the fee bill is sent. Interest will be
at the rate prescribed in 31 U.S.C. 3717
and will accrue from the date of bill-
ing.

(vii) No fee shall be charged if the
total billable cost calculated under
paragraphs (e)(2) and (3) of this section
is less than $10.00.

(4) Waiver or reduction of fees. (i) Doc-
uments will be furnished without
charge, or at a reduced charge, where
disclosure of the information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the government and is not pri-
marily in the commercial interest of
the requester.

(ii) Whenever a waiver or reduction
of fees is granted, only one copy of the
record will be furnished.

(iii) The decision of the General
Counsel on any fee waiver or reduction
request shall be final and unappealable.

(5) Payment procedures—(i) Fee pay-
ment. Payment of fees shall be made by
cash (if delivered in person), check, or
money order payable to the United
States Commission on Civil Rights.

(i1) Notification of fees. No work shall
be done that will result in fees in ex-
cess of $25.00 without written author-
ization from the requester. Where it is
anticipated that fees will exceed $25.00,
and the requester has not indicated in
advance a willingness to pay fees as
high as are anticipated, the requester
will be notified of the amount of the
projected fees. The notification shall
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offer the requester an opportunity to
confer with the General Counsel in an
attempt to reformulate the request so
as to meet the requester’s needs at a
lower cost. The administrative time
limits prescribed in 5 U.S.C. 552(a)(6)
will not begin until after the requester
agrees in writing to accept the prospec-
tive charges.

(6) Advance payment of fees. When fees
are projected to exceed $250.00, the re-
quester may be required to make an
advance payment of all or part of the
fee before the request is processed. If a
requester has previously failed to pay a
fee in a timely fashion (i.e., within 30
days of the billing date), the requester
will be required to pay the full amount
owed plus any applicable interest, and
to make an advance payment of the
full amount of the estimated fee before
a new or pending request is processed
from that requester. The administra-
tive time limits prescribed in 5 U.S.C.
552(a)(6) will not begin until after the
requester has complied with this provi-
sion.

() Other provisions—(i) Charges for
unsuccessful search. Charges may be as-
sessed for time spent searching for re-
quested records, even if the search fails
to locate responsive records or the
records are determined, after review, to
be exempt from disclosure.

(ii) Aggregating requests to avoid fees.
Multiple requests shall be aggregated
when the General Counsel reasonably
determines that a requester or group of
requesters is attempting to break down
a request into a series of requests to
evade fees.

(iii) Debt Collection Improvement Act of
1996. The Debt Collection Improvement
Act of 1996 (Pub. L. 104-134), including
disclosure to consumer reporting agen-
cies and use of collection agencies, will
be used to encourage payment where
appropriate.

(f) Exemptions (5 U.S.C. 552(b))-(1)
General. The Commission may exempt
from disclosure matters that are:

(i)(A) Specifically authorized under
criteria established by an Executive
Order to be kept secret in the interest
of national defense or foreign policy
and

(B) Are in fact properly classified
pursuant to such Executive Order.
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(ii) Related solely to the internal per-
sonnel rules and practices of an agen-
cy,

(iii) Specifically exempted from dis-
closure by statute;

(iv) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(v) Interagency or intra-agency
memoranda or letters that would not
be available by law to a party other
than an agency in litigation with the
agency;

(vi) Personnel and medical files and
similar files the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

(vii) Records or information compiled
for law enforcement purposes, but only
to the extent that the production of
such law enforcement records or infor-
mation:

(A) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(B) Could deprive a person of a right
to a fair trial or an impartial adjudica-
tion;

(C) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(D) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any pri-
vate institution that furnished infor-
mation on a confidential basis;

(E) Could disclose techniques and
procedures for all enforcement inves-
tigations or prosecutions, or could dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(F) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(viii) Contained in or related to ex-
amination, operating, or condition re-
ports prepared by, on behalf of, or for
the use of an agency responsible for the
regulation or supervision of financial
institutions; and

(ix) Geological and geophysical infor-
mation and data, including maps, con-
cerning wells.

(2) Investigatory records or informa-
tion. (6 U.S.C. 552(b)(7)).
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(i) Among the documents exempt
from disclosure pursuant to paragraph
(H)(1)(vii) of this section shall be
records or information reflecting inves-
tigations that either are conducted for
the purpose of determining whether a
violation(s) of legal right has taken
place, or have disclosed that a viola-
tion(s) of legal right has taken place,
but only to the extent that production
of such records or information would
fall within the classifications estab-
lished in paragraphs (£)(1)(vii)(B)
through (F) of this section.

(ii) Among the documents exempt
from disclosure under para-
graphs(f)(1)(vii)(D) and (£)(2)(i) of this
section concerning confidential sources
shall be documents that disclose the
fact or the substance of a communica-
tion made to the Commission in con-
fidence relating to an allegation or
support of an allegation of wrongdoing
by certain persons. It is sufficient
under this section to indicate the con-
fidentiality of the source if the sub-
stance of the communication or the
circumstances of the communication
indicate that investigative effective-
ness could reasonably be expected to be
inhibited by disclosure.

(iii) Whenever a request is made that
involves access to records described in
paragraph (f)(1)(vii)(A) of this section
and the investigation or proceeding in-
volves a possible violation of criminal
law and there is reason to believe that
the subject of the investigation or pro-
ceeding is not aware of its pendency
and disclosure of the existence of the
records could reasonably be expected to
interfere with enforcement pro-
ceedings, the Commission may, during
only such time as that circumstance
continues, treat the records as not sub-
ject to the requirements of 5 U.S.C. 552
and this section.

(3) Any reasonably segregable portion
of a record shall be provided to any
person requesting such record after de-
letion of the portions that are exempt
under this section.

(g) Administrative appeals. (1) These
procedures apply whenever a requester
is denied records under paragraph
(d)(2)(1) of this section.

(2) Parties may appeal decisions
under paragraph (d)(2)(i) of this section
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within 90 days of the date of such deci-
sion by filing a written request for re-
view addressed to the Staff Director,
U.S. Commission on Civil Rights, 624
9th Street, NW., Washington, DC 20425,
by certified mail, including a copy of
the written denial, and may include a
statement of the circumstances, rea-
sons or arguments advanced in support
of disclosure. Review will be made by
the Staff Director on the basis of the
written record.

(3) The decision on review of any ap-
peal filed under this section shall be in
writing over the signature of the Staff
Director will be promptly commu-
nicated to the person requesting review
and will constitute the final action of
the Commission.

(4) Determinations of appeals filed
under this section shall be made within
20 working days after the receipt of
such appeal. If, on appeal, denial of
records is in whole or part upheld, the
Staff Director shall notify the persons
making such request of the provisions
for judicial review of that determina-
tion under 5 U.S.C. 552(a)(6).

(5) An extension of time may be
granted under this section pursuant to
criteria  established in paragraph
(d)(3)(ii) (A) through (C) of this section,
except that such extension together
with any extension, which may have
been granted pursuant to paragraph
(d)(3)(ii) of this section, may not ex-
ceed a total of 10 working days.

§704.2 Complaints.

Any person may bring to the atten-
tion of the Commission a grievance
that he or she believes falls within the
jurisdiction of the Commission, as set
forth in section 3 of the Act. This shall
be done by submitting a complaint in
writing to the Office of Civil Rights
Evaluation, U.S. Commission on Civil
Rights, 9th Street, NW., Washington,
DC 20425. Allegations falling under sec-
tion 3(a)(1) of the Act must be under
oath or affirmation. All complaints
should set forth the pertinent facts
upon which the complaint is based, in-
cluding but not limited to specification
of:

(a) Names and titles of officials or
other persons involved in acts forming
the basis for the complaint;
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(b) Accurate designations of place lo-
cations involved;

(c) Dates of events described in the
complaint.

§704.3 Other requests and communica-
tions.

Requests for information should be
addressed to the Public Affairs Unit
and requests for Commission literature
should be directed to National Clear-
inghouse Library, U.S. Commission on
Civil Rights, 624 9th Street, NW., Wash-
ington DC 20425. Communications with
respect to Commission proceedings
should be made pursuant to §702.17 of
this chapter. All other communications
should be directed to Office of Staff Di-
rector, U.S. Commission on Civil
Rights, 624 9th Street, Washington, DC
20425.

§704.4 Restrictions on disclosure of in-
formation.

(a) By the provisions of the Act, no
evidence or testimony or summary of
evidence or testimony taken in execu-
tive session may be released or used in
public sessions without the consent of
the Commission, and any person who
releases or uses in public without the
consent of the Commission such evi-
dence or testimony taken in executive
session shall be fined not more than
$1,000 or imprisoned for not more than
1 year.

(b) Unless a matter of public record,
all information or documents obtained
or prepared by any Commissioner, offi-
cer, or employee of the Commission,
including members of Advisory Com-
mittees, in the course of his or official
duties, or by virtue of his or her offi-
cial status, shall not be disclosed or
used by such person for any purpose ex-
cept in the performance of his or her
official duties.

(c) Any Commissioner, officer, or em-
ployee of the Commission, including
members of Advisory Committees, who
is served with a subpoena, order, or
other demand requiring the disclosure
of such information or the production
of such documents shall appear in re-
sponse to such subpoena, order, or
other demand and, unless otherwise di-
rected by the Commission, shall re-
spectfully decline to disclose the infor-
mation or produce the documents
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called for, basing his or her refusal
upon this section. Any such person who
is served with such a subpoena, order,
or other demand shall promptly advise
the Commission of the service of such
subpoena, order, or other demand, the
nature of the information or docu-
ments sought, and any circumstances
that may bear upon the desirability of
making available such information or
documents.

PART 706—MATERIALS AVAILABLE
PURSUANT TO § U.S.C. §52a

Sec.

705.1 Purpose and scope.

705.2 Definitions.

705.3 Procedures for requests pertaining to
individual records in a system of records.

705.4 Times, places, and requirements for
identification of individuals making re-
quests and identification of records re-
quested.

705.5 Disclosure of requested information to
individuals.

705.6 Request for correction or amendment
to record.

705.7 Agency review of request for correc-
tion or amendment of the record.

705.8 Appeal of an initial adverse agency de-
termination.

705.9 Disclosure of records to a person other
than the individual to whom the record
pertains.

705.10 Fees.

705.11 Penalties.

705.12 Special procedures: Information fur-
nished by other agencies.

705.13 Exemptions.

705.95 Accounting of the disclosures of
records.

AUTHORITY: 5 U.S.C. b52a.

SOURCE: 67 FR 70482, Nov. 22, 2002, unless
otherwise noted.

§705.1 Purpose and scope.

(a) The purpose of this part is to set
forth rules to inform the public regard-
ing information maintained by the
United States Commission on Civil
Rights about identifiable individuals
and to inform those individuals how
they may gain access to and correct or
amend information about themselves.

(b) The rules in this part carry out
the requirements of the Privacy Act of
1974 (Public Law 93-579) and in par-
ticular 5 U.S.C. 552a as added by that
Act.

§705.2

(c) The rules in this part apply only
to records disclosed or requested under
the Privacy Act of 1974, and not to re-
quests for information made pursuant
to the Freedom of Information Act, 5
U.S.C. 552.

§705.2 Definitions.

For the purpose of this part:

(a) Commission and agency mean the
U.S. Commission on Civil Rights;

(b) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence;

(¢) Maintain includes maintain, col-
lect, use, or disseminate;

(d) Record means any item, collec-
tion, or grouping of information about
an individual that is maintained by the
Commission, including, but not limited
to, his or her education, financial
transactions, medical history, and
criminal or employment history and
that contains his or her name, or the
identifying number, symbol, or other
identifying particular assigned to the
individual;

(e) System record means a group of
any records under the control of the
Commission from which information
may be retrieved by the name of the in-
dividual or by some identifying num-
ber, symbol, or other identifying par-
ticular assigned to that individual;

(f) Statistical record means a record in
a system of records maintained for sta-
tistical research or reporting purposes
only and not used in whole or in part in
making any determination about an
identifiable individual, except as pro-
vided in 13 U.S.C. 8;

(g) Routine use means, with respect to
the disclosure of a record, the use of
such record for a purpose that is com-
patible with the purpose for which it
was collected;

(h) Confidential source means a source
who furnished information to the Gov-
ernment under an express promise that
the identity of the source would re-
main confidential, or, prior to Sep-
tember 27, 1975, under an implied prom-
ise that the identity of the source
would be held in confidence; and

(i) Act means the Privacy Act of 1974,
Public Law 93-579.
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§705.3 Procedures for requests per-
taining to individual records in a
system of records.

(a) An individual seeking notification
of whether a system of records con-
tains a record pertaining to him or her
or an individual seeking access to in-
formation or records pertaining to him
or her, that are available under the
Privacy Act of 1974, shall present his or
her request in person or in writing to
the General Counsel of the Commis-
sion.

(b) In addition to meeting the re-
quirements set forth in §705.4(c) or (d),
any person who requests information
under the regulations in this part shall
provide a reasonably specific descrip-
tion of the information sought so that
it may be located without undue search
or inquiry. If possible, that description
should include the nature of the
records sought, the approximate dates
covered by the record, and, if known by
the requester, the system in which the
record is thought to be included. Re-
quested information that is not identi-
fied by a reasonably specific descrip-
tion is not an identifiable record, and
the request for that information can-
not be treated as a formal request.

(c) If the description is insufficient,
the agency will notify the requester
and, to the extent possible, indicate
the additional information required.
Every reasonable effort shall be made
to assist a requester in the identifica-
tion and location of the record or
records sought.

§705.4 Times, places, and require-
ments for identification of individ-
uals making requests and identi-
fication of records requested.

(a) The General Counsel is the des-
ignated Privacy Act Officer for the
Commission.

(b) An individual making a request to
the General Counsel in person may do
so at the Commission’s headquarters
office, 624 9th Street, N.W., Wash-
ington, D.C. 20425, on any business day
during business hours. Persons may
also appear for purposes of identifica-
tion only, at any of the regional offices
of the Commission on any business day
during business hours. Regional offices
are located as follows:
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Region I: Eastern Regional Office,
Washington, DC

Connecticut, Delaware, District of Colum-
bia, Maine, Maryland, Massachusetts, New
Hampshire, New Jersey, New York, Pennsyl-
vania, Rhode Island, Vermont, Virginia, and
West Virginia.

Region II: Southern Regional Office,
Atlanta, Georgia

Florida, Georgia, Kentucky, North Caro-
lina, South Carolina, and Tennessee.

Region III: Midwestern Regional Office,
Chicago, I1linois

Illinois, Indiana,
Ohio, and Wisconsin.

Michigan, Minnesota,

Region IV: Central Regional Office, Kansas
City, Kansas

Alabama, Arkansas, Iowa, Kansas, Lou-
isiana, Mississippi, Missouri, Nebraska, and
Oklahoma.

Region V: Rocky Mountain Regional Office,
Denver, Colorado

Colorado, Montana, New Mexico, North Da-
kota, South Dakota, Utah, and Wyoming.

Region VI: Western Regional Office, Lios
Angeles, California

Alaska, Arizona, California, Hawaii, Idaho,
Nevada, Oregon, Texas, and Washington.

(c) An individual seeking access to
records in person may establish his or
her identity by the presentation of one
document bearing a photograph (such
as a driver’s license, passport, or iden-
tification card or badge) or by the pres-
entation of two items of identification
that do not bear a photograph, but do
bear both a name and address (such as
a credit card). When identification is
made without photographic identifica-
tion, the Commission will request a
signature comparison to the signature
appearing on the items offered for iden-
tification, whenever possible and prac-
tical.

(d) An individual seeking access to
records by mail shall establish his or
her identity by a signature, address,
date of birth, and one other identifica-
tion, such as a copy of a driver’s li-
cense, passport, identification card or
badge, credit card, or other document.
The words Privacy Act Request should
be placed in capital letters on the face
of the envelope in order to facilitate
requests by mail.
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(e) An individual seeking access in
person or by mail who cannot provide
the required documentation of identi-
fication may provide a notarized state-
ment, swearing or affirming to his or
her identity and to the fact that he or
she understands that there are crimi-
nal penalties for the making of false
statements.

(f) The parent or guardian of a minor
or a person judicially determined to be
incompetent, in addition to estab-
lishing the identity of the minor or in-
competent person he or she represents
as required by paragraphs (a) through
(c) of this section, shall establish his or
her own parentage or guardianship by
furnishing a copy of a birth certificate
showing parentage or court order es-
tablishing guardianship.

(g) An individual seeking to review
information about himself or herself
may be accompanied by another person
of his or her own choosing. In all such
cases, the individual seeking access
shall be required to furnish a written
statement authorizing the discussion
of his or her record in the presence of
the accompanying person.

§705.5 Disclosure of requested infor-
mation to individuals.

The General Counsel, or one or more
assistants designated by him or her,
upon receiving a request for notifica-
tion of the existence of a record or for
access to a record shall:

(a) Determine whether such record
exists;

(b) Determine whether access is
available under the Privacy Act;

(c) Notify the requesting person of
those determinations within 10 (ten)
working days (excluding Saturdays,
Sundays, and legal public holidays);
and

(d) Provide access to information
pertaining to that person that has been
determined to be available.

§705.6 Request for correction or
amendment to record.

(a) Any individual who has reviewed
a record pertaining to him or her that
was furnished to him or her under this
part may request the agency to correct
or amend all or part of that record.

§705.7

(b) Bach individual requesting a cor-
rection or amendment shall send the
request to the General Counsel.

(c) Each request for a correction or
amendment of a record shall contain
the following information:

(1) The name of the individual re-
questing the correction or amendment.

(2) The name of the system of records
in which the record sought to be
amended is maintained.

(3) The location of the record system
from which the record was obtained.

(4) A copy of the record sought to be
amended or a description of that
record.

(5) A statement of the material in the
record that should be corrected or
amended.

(6) A statement of the specific word-
ing of the correction or amendment
sought.

(7) A statement of the basis for the
requested correction or amendment, in-
cluding any material that the indi-
vidual can furnish to substantiate the
reasons for the amendment sought.

§705.7 Agency review of request for
correction or amendment of the
record.

Within ten (10) working days (exclud-
ing Saturdays, Sundays and legal pub-
lic holidays) of the receipt of the re-
quest for the correction or amendment
of a record, the General Counsel shall
acknowledge receipt of the request and
inform the individual that his or her
request has been received and inform
the individual whether further infor-
mation is required before the correc-
tion or amendment can be considered.
Further, the General Counsel shall
promptly and, under normal cir-
cumstances, not later than thirty (30)
working days after receipt of the re-
quest, make the requested correction
or amendment or notify the individual
of his or her refusal to do so, including
in the notification the reasons for the
refusal and the procedures established
by the Commission by which the indi-
vidual may initiate a review of that re-
fusal. In the event of correction or
amendment, an individual shall be pro-
vided with one copy of each record or
portion thereof corrected or amended
pursuant to his or her request without
charge as evidence of the correction or
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amendment. The Commission shall
also provide to all prior recipients of
such a record, the corrected or amend-
ed information to the extent that it is
relevant to the information previously
furnished to a recipient pursuant to
the Privacy Act.

§705.8 Appeal of an initial adverse
agency determination.

(a) Any individual whose request for
access or for a correction or amend-
ment that has been denied, in whole or
in part, by the General Counsel may
appeal that decision to the Staff Direc-
tor of the Commission, 624 9th Street,
NW., Washington, DC 20425, or to a des-
ignee of the Staff Director.

(b) The appeal shall be in writing and
shall:

(1) Name the individual making the
appeal;

(2) Identify the record sought to be
amended or corrected;

(3) Name the record system in which
that record is contained;

(4) Contain a short statement de-
scribing the amendment or correction
sought; and

(b) State the name of the person who
initially denied the correction or
amendment.

(c) Not later than thirty (30) working
days (excluding Saturdays, Sundays,
and legal public holidays) after the
date on which the agency received the
appeal, the Staff Director shall com-
plete his or her review of the appeal
and make a final decision thereon, un-
less, for good cause shown, the Staff
Director extends the appeal period be-
yond the initial thirty (30) day appeal
period. In the event of such an exten-
sion, the Staff Director shall promptly
notify the individual making the ap-
peal that the period for a final decision
has been extended.

(d) After review of an appeal request,
the Staff Director will send a written
notice to the requester containing the
following information:

(1) The decision; and if the denial is
upheld, the reasons for the decision;

(2) The right of the requester to insti-
tute a civil action in a Federal District
Court for judicial review of the deci-
sion if the appeal is denied; and

(3) The right of the requester to file
with the Commission a concise state-
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ment setting forth the reasons for his
or her disagreement with the Commis-
sion’s decision denying the request.
The Commission shall make this state-
ment available to any person to whom
the record is later disclosed together
with a brief statement, if the Commis-
sion considers it appropriate, of the
agency’s reasons for denying the re-
quested correction or amendment.
These statements shall also be pro-
vided to all prior recipients of the
record to the extent that it is relevant
to the information previously fur-
nished to a recipient pursuant to the
Privacy Act.

§705.9 Disclosure of records to a per-
son other than the individual to
whom the record pertains.

(a) Any individual who desires to
have his or her record disclosed to or
mailed to a third person may authorize
that person to act as his or her agent
for that specific purpose. The author-
ization shall be in writing, signed by
the individual, and notarized. The
agent shall also submit proof of his or
her own identity as provided in §705.4.

(b) The parent of any minor indi-
vidual or the legal guardian of any in-
dividual who has been declared by a
court to be incompetent, due to phys-
ical or mental incapacity, may act on
behalf of that individual in any matter
covered by this part. A parent or
guardian who desires to act on behalf
of such an individual shall present suit-
able evidence of parentage or guardian-
ship by birth certificate, copy of a
court order or similar documents, and
proof of the individual’s identity as
provided in §705.4.

(c) An individual to whom a record is
to be disclosed, in person, pursuant to
this part may have a person of his or
her own choosing accompany the indi-
vidual when the record is disclosed.

§705.10 Fees.

If an individual requests copies of his
or her records the charge shall be three
(3) cents per page; however, the Com-
mission shall not charge for copies fur-
nished to an individual as a necessary
part of the process of disclosing the
record to an individual. Fees may be
waived or reduced in accordance with
§704.1(e) of this chapter because of

286



Commission on Civil Rights

indigency, where the cost is nominal,
when it is in the public interest not to
charge, or when waiver would not con-
stitute an unreasonable expense to the
Commission.

§705.11 Penalties.

Any person who makes a false state-
ment in connection with any request
for a record, or in any request for an
amendment to a record under this part,
is subject to the penalties prescribed in
18 U.S.C. 494 and 495.

§705.12 Special procedures: Informa-
tion furnished by other agencies.

When records or information sought
from the Commission include informa-
tion furnished by other Federal agen-
cies, the General Counsel shall consult
with the appropriate agency prior to
making a decision to disclose or to
refuse to disclose the record, but the
decision whether or not to disclose the
record shall be made by the General
Counsel.

§705.13 Exemptions.

(a) Under the provision of 5 U.S.C.
552a(k), it has been determined by the
agency that the following exemptions
are necessary and proper and may be
asserted by the agency:

(1) Exemption (k)(2) of the Act. Inves-
tigatory material compiled for law en-
forcement purposes, other than mate-
rial within the scope of subsection
(j))(2) of the Privacy Act: Provided,
however, That if any individual is de-
nied any right, privilege, or benefit
that he or she would otherwise be eligi-
ble for, as a result of the maintenance
of such material, such material shall
be provided to such individual, except
to the extent that the disclosure of
such material would reveal the identify
of a source who furnished information
to the Government under an express
promise that the identity of the source
would be held in confidence, or, prior
to [the effective date of this section],
under an implied promise that the
identity of the source would be held in
confidence.

(2) Exemption (k)(4) of the Act. Statis-
tical personnel records that are used
only to generate aggregate data or for
other evaluative or analytical purposes
and that are not used to make deci-

§705.13

sions on the rights, benefits, or entitle-
ments of individuals.

(3) Exemption (k)(5) of the Act. Inves-
tigatory material maintained solely
for the purposes of determining an in-
dividual’s qualifications, eligibility, or
suitability for employment in the Fed-
eral civilian service, Federal contracts,
or access to classified information, but
only to the extent that disclosure of
such material would reveal the iden-
tity of the source who furnished infor-
mation to the Government under an
express promise that the identity of
the source would be held in confidence,
or prior to September 27, 1975, under an
implied promise that the identity of
the source would be held in confidence.

(4) Exemption (k)(6) of the Act. Testing
or examination material used solely to
determine individual qualifications for
promotion or appointment in the Fed-
eral service the disclosure of which
would compromise the objectivity or
fairness of the testing or examination
process.

(b) Following are Commission sys-
tems of records that are partially ex-
empt under 5 U.S.C. 552a(k)(2), (4), (5),
and (6) and the reasons for such exemp-
tions:

(1) Appeals, Grievances, and Com-
plaints (staff)—Commission Project,
CRC-001. Exempt partially under 5
U.S.C. 552a(k)(2). The reasons for pos-
sibly asserting the exemptions are to
prevent subjects of investigation from
frustrating the investigatory process,
to prevent disclosure of investigative
techniques, to maintain the ability to
obtain necessary information, to fulfill
commitments made to sources to pro-
tect their identities and the confiden-
tiality of information and to avoid en-
dangering these sources.

(2) Complaints, CRC-003—Exempt
partially under 5 U.S.C. 552a(k)(2). The
reasons for possibly asserting the ex-
emptions are to prevent subjects of in-
vestigation from frustrating the inves-
tigatory process, to prevent disclosure
of investigative techniques, to main-
tain the ability to obtain necessary in-
formation, to fulfill commitments
made to sources to protect their identi-
ties and the confidentiality of informa-
tion and to avoid endangering these
sources.
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(3) Commission projects, CRC-004—
Partially exempt under 5 TU.S.C.
552a(k)(2). The reasons for asserting the
exemptions are to prevent subjects of
investigation from frustrating the in-
vestigatory process, to prevent disclo-
sure of investigative techniques, to
maintain the ability to obtain nec-
essary information, to fulfill commit-
ments made to sources to protect their
identities and the confidentiality of in-
formation and to avoid endangering
these sources.

(4) Other Employee Programs: EEO,
Troubled Employee, and Upward Mobil-
ity, CRC-006—Partially exempt under 5
U.S.C. 552a(k)(4), (5), and (6). The rea-
sons for asserting the exemptions are
to maintain the ability to obtain can-
did and necessary information, to ful-
fill commitments made to sources to
protect the confidentiality of informa-
tion, to avoid endangering these
sources and, primarily, to facilitate
proper selection or continuance of the
best applicants or persons for a given

position.
(6) State Advisory Committees
Projects, CRC-009—Partially exempt

under 5 U.S.C. 552a(k)(2). The reasons
for possibly asserting the exemptions
are to prevent subjects of investigation
from frustrating the investigatory
process, to prevent disclosure of inves-
tigative techniques, to maintain the
ability to obtain necessary informa-
tion, to fulfill commitments made to
sources to protect their identities and
the confidentiality of information and
to avoid endangering these sources.

§705.95 Accounting of the disclosures
of records.

(a) All disclosures of records covered
by this part, except for the exemptions
listed in paragraph (b) of this section,
shall be accounted for by keeping a
written record of the particular record
disclosed, the name and address of the
person or agency to whom or to which
disclosed, and the date, nature, and
purpose of the disclosure.

(b) No accounting is required for dis-
closures of records to those officials
and employees of the Commission who
have a need for the record in the per-
formance of their duties or if disclo-
sure would be required under the Free-
dom of Information Act. 5 U.S.C. 552.
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(c) The accounting shall be main-
tained for 5 years or until the record is
destroyed or transferred to the Na-
tional Archives and Records Adminis-
trator for storage, in which event, the
accounting pertaining to those records,
unless maintained separately, shall be
transferred with the records them-
selves.

(d) The accounting of disclosures
may be recorded in any system the
Commission determines is sufficient
for this purpose, however, the Commis-
sion must be able to construct from its
system a listing of all disclosures. The
system of accounting of disclosures is
not a system of records under the defi-
nition in §705.2(e) and no accounting
need be maintained for disclosure of
the accounting of disclosures.

(e) Upon request of an individual to
whom a record pertains, the account-
ing of the disclosures of that record
shall be made available to the re-
quester, provided that he or she has
complied with §705.3(a) and with
§705.4(c) or (d).

PART 706—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

AUTHORITY: 5 U.S.C. 7301; 42 U.S.C. 1975b(d).

§706.1 Cross-references to employee
ethical conduct standards, financial
disclosure and financial interests
regulations and other conduct
rules.

Employees of the United States Com-
mission on Civil Rights are subject to
the executive branch standards of eth-
ical conduct contained in 5 CFR part
263b, the Commission regulations at 5
CFR part 7801 which supplement the
executive branchwide standards, the
executive branch financial disclosure
regulations contained in 5 CFR part
2634, and the executive branch financial
interests regulations contained in 5
CFR part 2640, as well as the executive
branch employee responsibilities and
conduct regulations contained in 5 CFR
part 735.

[78 FR 33727, June 13, 2008]
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PART  707—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF DISABILITY IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY U.S. COMMISSION
ON CIVIL RIGHTS

Sec.

707.1 Purpose.

707.2 Application.

707.3 Definitions.

707.4 Self-evaluation and remedial meas-
ures.

707.5 Notice.

707.6 General prohibitions against discrimi-
nation.

707.7 Employment.

707.8 Physical access.

707.9 Access to communications.

707.10 Auxiliary aids.

707.11 Eliminating discriminatory qualifica-
tions and selection criteria.

707.12 Compliance procedures.

AUTHORITY: 29 U.S.C. 791 et seq.

SOURCE: 67 FR 70482, Nov. 22, 2002, unless
otherwise noted.

§707.1 Purpose.

The purpose of this part is to effec-
tuate section 119 of the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978, which amended section 504 of the
Rehabilitation Act of 1973, to prohibit
discrimination on the basis of dis-
ability in programs or activities con-
ducted by Executive agencies or the
United States Postal Service.

§707.2 Application.

This part applies to all programs and
activities, including employment, con-
ducted by the Agency.

§707.3 Definitions.

For the purposes of this part, the
term—

(a) Agency means the U.S. Commis-
sion on Civil Rights and its State Advi-
sory Committees.

(b) Auxiliary aids means services or
devices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the Agency. For example, auxiliary
aids useful for persons with impaired
vision include readers, Braille mate-

§707.3

rials, audio recordings, and other simi-
lar services and devices. Auxiliary aids
useful for persons with impaired hear-
ing include telephone handset ampli-
fiers, telephones compatible with hear-
ing aids, telecommunication devices
for deaf persons (TDD’s), interpreters,
note takers, written materials, and
other similar services and devices.

(c) Complete complaint means a writ-
ten statement that contains the com-
plainant’s name and address and de-
scribes the Agency’s alleged discrimi-
natory action in sufficient detail to in-
form the Agency of the nature and date
of the alleged violation of section 504.
It shall be signed by the complainant
or by someone authorized to do so on
his or her behalf. Complaints filed on
behalf of classes or third parties shall
describe or identify (by name, if pos-
sible) the alleged victims of discrimi-
nation.

(d) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, vehicles, or
other real or personal property.

(e) Individual with disabilities means
any person who has a physical or men-
tal impairment that substantially lim-
its one or more major life activities,
has a record of such an impairment, or
is regarded as having such an impair-
ment. As used in this definition, the
phrase:

(1) Physical or mental impairment
includes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical, musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or men-
tal impairment includes, but is not
limited to, such diseases and condi-
tions as orthopedic, visual, speech and
hearing impairments, cerebral palsy,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, drug addiction, and alcoholism.
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(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impair-
ment means has a history of, or has
been misclassified as having, a mental
or physical impairment that substan-
tially limits one or more major life ac-
tivities.

(4) Is regarded as having an impair-
ment means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the Agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (e)(1) of this defini-
tion but is treated by the Agency as
having such an impairment.

(f) Qualified individual with disabilities
means—

(1) With respect to any Agency pro-
gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, an
individual with disabilities who meets
the essential eligibility requirements
and who can achieve the purpose of the
program or activity without modifica-
tions in the program or activity that
the Agency can demonstrate would re-
sult in a fundamental alteration in its
nature; and

(2) With respect to employment, an
individual with disabilities who meets
the definition set forth in 29 CFR
1614.203, which is made applicable to
this part by §707.7.

(3) With respect to any other Agency
program or activity, an individual with
disabilities who meets the essential eli-
gibility requirements for participation
in, or receipt of benefits from, that pro-
gram or activity.

(g) Section 504 means section 504 of
the Rehabilitation Act of 1973 (Public
Law 93-112, 87 Stat. 394 (29 U.S.C. 794),
as amended through 1998. As used in
this part, section 504 applies only to
programs or activities conducted by
the Agency. The Agency does not oper-
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ate any programs of Federal financial
assistance to other entities.

§707.4 Self-evaluation and remedial
measures.

(a) The Agency shall, before Feb-
ruary 16, 1991 evaluate its current poli-
cies and practices, and the effects
thereof, that do not or may not meet
the requirements of this part, and, to
the extent modification of any such
policies and practices is required, the
Agency shall proceed to make the nec-
essary modifications.

(b) The Agency shall provide an op-
portunity to interested persons, includ-
ing individuals with disabilities and or-
ganizations representing individuals
with disabilities, to participate in the
self-evaluation process by submitting
comments (both oral and written).

(c) The Agency shall, for at least
three years following completion of the
evaluation required under paragraph
(a) of this section, maintain on file and
make available for public inspection:

(1) A description of areas examined
and any problems identified; and

(2) A description of any modifications
made.

§707.5

(a) The Agency shall make available
to all employees, applicants, and other
interested persons, as appropriate, in-
formation regarding the provisions of
this part and its applicability to the
programs or activities conducted by
the Agency, and such information shall
be made available to the extent the
Staff Director finds necessary to ap-
prise such persons of the protections
against discrimination assured them
by section 504 and this part.

(b) The Agency shall ensure that in-
terested persons, including persons
with impaired vision or hearing, can
obtain information as to the existence
and location of accessible services, ac-
tivities, and facilities.

(c) The Agency shall take appro-
priate steps to provide individuals with
disabilities with information regarding
their section 504 rights under the Agen-
cy’s programs or activities.

Notice.
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§707.6 General prohibitions
discrimination.

against

(a) No qualified individual with dis-
abilities shall, on the basis of dis-
ability, be excluded from participation
in, be denied the benefits of, or other-
wise be subjected to discrimination
under any program or activity con-
ducted by the Agency.

(b)(1) The Agency, in providing any
aid, benefit, or service, shall not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of disability—

(i) Deny a qualified individual with
disabilities the opportunity to partici-
pate in or benefit from the aid, ben-
efit(s), or service(s);

(ii) Afford a qualified individual with
disabilities an opportunity to partici-
pate in or benefit from the aid, ben-
efit(s), or service(s) that are not equal
to that afforded others;

(iii) Provide a qualified individual
with disabilities with an aid, benefit(s),
or service(s) that are not as effective in
affording equal opportunity to obtain
the same result, to gain the same ben-
efit, or to reach the same level of
achievement as that provided to oth-
ers;

(iv) Provide different or separate aid,
benefits, or services to individuals with
disabilities or to any class of individ-
uals with disabilities than are provided
to others unless such action is nec-
essary to provide qualified individuals
with disabilities with aid, benefits, or
services that are as effective as those
provided to others:

(v) Deny a qualified individual with
disabilities the opportunity to partici-
pate as a member of planning or advi-
sory boards or committees; or

(vi) Otherwise limit a qualified indi-
vidual with disabilities in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit(s), or serv-
ice(s).

(2) The Agency shall not deny a
qualified individual with disabilities
the opportunity to participate in pro-
grams or activities that are not sepa-
rate or different, despite the existence
of permissibly separate or different
programs or activities.

(3) The Agency shall not, directly or
through contractual or other arrange-

§707.7

ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified individuals with
disabilities to discrimination on the
basis of disability; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to in-
dividuals with disabilities.

(4) The Agency shall not in deter-
mining the site or location of a facility
or activity make selections the purpose
or effect of which would—

(i) Exclude individuals with disabil-
ities from, deny them the benefits of,
or otherwise subject them to discrimi-
nation under any program or activity
conducted by the Agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to individuals with disabilities.

(5) The Agency, in the selection of
procurement contractors, shall not use
criteria that subject qualified individ-
uals with disabilities to discrimination
on the basis of disability.

(c) The exclusion of non-disabled per-
sons from the benefits of a program
limited by Federal statute or Execu-
tive order to individuals with disabil-
ities or the exclusion of a specific class
of individuals with disabilities from a
program limited by Federal statute or
Executive order to a different class of
individuals with disabilities is not pro-
hibited by this part.

(d) The Agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified individuals with disabil-
ities.

§707.7 Employment.

No qualified individual with disabil-
ities shall, on the basis of disability, be
subjected to discrimination in employ-
ment under any program or activity
conducted by the Agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR 1614.101 through
1614.110, shall apply to employment in
programs or activities conducted by
the Agency.
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§707.8 Physical access.

(a) Discrimination prohibited. Except
as otherwise provided in this section,
no qualified individual with disabilities
shall, because the Agency’s facilities
are inaccessible to or unusable by indi-
viduals with disabilities, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the Agency.

(b) Existing facilities-program access—
(1) Existing facilities defined. For the
purpose of this section, existing facili-
ties means those facilities owned,
leased or used through some other ar-
rangement by the Agency on March 28,
1990.

(2) General. The Agency shall operate
each program or activity conducted in
an existing facility so that the pro-
gram or activity, when viewed in its
entirety, is readily accessible to and
usable by individuals with disabilities.
This paragraph does not—

(i) Necessarily require the Agency to
make each of its existing facilities ac-
cessible to and usable by individuals
with disabilities

(ii) Require the Agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
Agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the Agency has the
burden of proving that compliance with
this paragraph would result in such al-
teration or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
Staff Director or his or her designee
after considering all Agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
such burdens, the Agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that in-
dividuals with disabilities receive the
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benefits and services of the program or
activity.

(3) Methods. (i) The Agency may com-
ply with the requirements of this sec-
tion through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to individuals with disabilities,
delivery of services at alternative ac-
cessible sites, alteration of existing fa-
cilities and construction of new facili-
ties, use of accessible vehicles, or any
other methods that result in making
its program or activities readily acces-
sible to and usable by individuals with
disabilities.

(ii) The Agency is not required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with
paragraph (b)(2) of this section. The
Agency, in making alterations to exist-
ing buildings to achieve program acces-
sibility, shall meet accessibility re-
quirements imposed by the Architec-
tural Barriers Act of 1968, 42 U.S.C. 4151
through 4157,

(iii) In choosing among available
methods for meeting the requirements
of this section, the Agency shall give
priority to those methods that offer
programs and activities to qualified in-
dividuals with disabilities in the most
integrated setting appropriate to the
needs of qualified individuals with dis-
abilities.

(4) Time period for compliance. The
Agency shall comply with the obliga-
tions established under this section be-
fore April 17, 1990, except that where
structural changes in facilities are un-
dertaken, such changes shall be made
before February 16, 1993, but in any
event as expeditiously as possible.

(5) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the Agency shall develop, be-
fore August 16, 1990, a transition plan
setting forth the steps necessary to
complete such changes. The Agency
shall provide an opportunity to inter-
ested persons, including individuals
with disabilities and organizations rep-
resenting individuals with disabilities,
to participate in the development of
the transition plan by submitting com-
ments (both oral and written). A copy
of the transition plan shall be made
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available for public inspection. The
plan shall, at a minimum—

(i) Identify physical obstacles in the
Agency’s facilities that limit the ac-
cessibility of its programs or activities
to individuals with disabilities;

(ii) Describe in detail the methods
that will be used to make the facilities
accessible;

(iii) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this paragraph and, if the
time period of the transition plan is
longer than 1 year, identify steps that
will be taken during each year of the
transition period; and

(iv) Indicate the official response for
implementation of the plan.

(6) The Agency shall provide signs at
a primary entrance to each of its inac-
cessible facilities, directing users to a
location at which they can obtain in-
formation about accessible facilities.
The international symbol for accessi-
bility shall be used at each primary en-
trance of an accessible facility.

(c) New purchases, leases, or other ar-
rangements. (1) Any building or facility
acquired after March 28, 1990, whether
by purchase, lease (other than lease re-
newal), or any other arrangement,
shall be readily accessible to and usa-
ble by individuals with disabilities.

(2) Nothing in this paragraph re-
quires the Agency to take any action
that it can demonstrate would result in
a fundamental alteration in the nature
of a program or activity or in undue fi-
nancial and administrative burdens. In
those circumstances where Agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the Agency has the burden of proving
that compliance with this paragraph
would result in such alteration or bur-
dens. The decision that compliance
would result in such alteration or bur-
dens must be made by the Staff Direc-
tor or his or her designee after consid-
ering all Agency resources available
for use in the funding and operation of
the conducted program or activity, and
must be accompanied by a written
statement of the reasons for reaching
that conclusion. If an action would re-
sult in such an alteration or such bur-
dens, the Agency shall take any other

§707.9

action that would not result in such an
alteration or such burdens but would
nevertheless ensure that individuals
with disabilities receive the benefits
and services of the program or activity.

(d) New construction and alterations.
Each building or part of a building that
is constructed or altered by, on behalf
of, or for the use of the Agency shall be
designed, constructed, or altered so as
to be readily accessible to and usable
by individuals with disabilities in ac-
cordance with the requirements im-
posed by the Architectural Barriers
Act of 1968, 42 U.S.C. 4151 through 4157.

§707.9 Access to communications.

(a) Discrimination prohibited. Except
as otherwise provided in this section,
no qualified individual with disabilities
shall, because the Agency’s commu-
nications are inaccessible to or unus-
able by individuals with disabilities, be
denied the benefits of, be excluded from
participation in, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
Agency.

(b) The Agency shall take appro-
priate steps to ensure effective commu-
nication with applicants, participants,
personnel of other Federal entities, and
members of the public.

(c) Specific requirements regarding
oral communications—(1) Tele-
communications devices for deaf per-
sons. (i) The Agency headquarters and
each regional office shall maintain and
reliably answer at least one tele-
communications device for deaf per-
sons (TDD) or equally effective tele-
communications device.

(ii) The Agency shall ensure that all
Agency letterhead, forms, and other
documents listing any Agency tele-
phone number list the appropriate TDD
numbers.

(2) Interpreter service. (i) The Agency
shall establish a reliable system for the
provision of qualified interpreters to
individuals with disabilities for Agency
programs or activities. This provision
does not require the Agency to have an
interpreter on staff, but does require
the Agency to be able to provide a
qualified interpreter on reasonable no-
tice.

(ii) Notice of the availability of in-
terpreter service shall be included in
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all announcements notifying the public
of Agency activities to which the pub-
lic is invited or which it is permitted
to attend, including but not limited to
the Commission’s meetings, consulta-
tions, hearings, press conferences, and
State Advisory Committee conferences
and meetings. This notice shall des-
ignate the Agency official(s) and the
address, telephone and TDD number to
call to request interpreter services.

(d) Specific requirements for printed
communications. (1) The Agency shall
establish a system to provide to indi-
viduals with disabilities appropriate
reader or taping service for all Agency
publications that are available to the
public. This provision does not require
the Agency to have a reader or taper
on staff, but does require the Agency to
be able to provide appropriate reader or
taping service within a reasonable time
and on reasonable notice. The Agency
shall effectively notify qualified indi-
viduals with disabilities of the avail-
ability of reader or taping services.

(2) Notice of the availability of read-
er or taping service shall be included in
all publications that are available to
the public. This notice shall designate
the Agency official(s) and the address,
telephone, and TDD number to call to
request interpreter services.

(e) Nothing in this section or §707.10
requires the Agency to take any action
that it can demonstrate would result in
a fundamental alteration in the nature
of a program or activity or in undue fi-
nancial and administrative burdens. In
those circumstances where Agency per-
sonnel believe that the proposed action
would fundamentally alter the program
or activity or would result in undue fi-
nancial and administrative burdens,
the Agency has the burden of proving
that compliance with this section or
§707.10 would result in such alteration
or burdens. The decision that compli-
ance would result in such alteration or
burdens must be made by the Staff Di-
rector or his or her designee after con-
sidering all Agency resources available
for use in the funding and operation of
the conducted program or activity and
must be accompanied by a written
statement of the reasons for reaching
that conclusion. If an action required
to comply with this paragraph would
result in such an alteration or such
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burdens, the Agency shall take any
other action that would not result in
such an alteration or such burdens but
would nevertheless ensure that, to the
maximum extent possible, individuals
with disabilities receive the benefits
and services of the program or activity.

§707.10 Auxiliary aids.

(a) The Agency shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with disabilities
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity conducted by the Agency.

(b) In determining what type of aux-
iliary aid is necessary, the Agency
shall give primary consideration to the
requests of the individual with disabil-
ities.

(c) The Agency need not provide indi-
vidually prescribed devices, readers for
personal use or study, or other devices
of a personal nature.

§707.11 Eliminating
qualifications and
teria.

The Agency shall not make use of
any qualification standard, eligibility
requirement, or selection criterion
that excludes particular classes of indi-
viduals with disabilities from an Agen-
cy program or activity merely because
the persons are disabled, without re-
gard to an individual’s actual ability to
participate. An irrebuttable presump-
tion of inability to participate based
upon a disability shall be permissible
only if the condition would, in all in-
stances, prevent an individual from
meeting the essential eligibility re-
quirements for participating in, or re-
ceiving the benefits of, the particular
program or activity.

§707.12

(a) Except as provided in paragraph
(b) of this section, this section applies
to all allegations of discrimination on
the basis of disability in programs or
activities conducted by the Agency.

(b) The Agency shall process com-
plaints alleging violations of section
504 with respect to employment accord-
ing to the procedures established in 29
U.S.C. 791 by the Equal Employment
Opportunity Commission in 29 CFR
part 1613 pursuant to section 501 of the

discriminatory
selection cri-

Compliance procedures.
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Rehabilitation Act of 1973 (29 U.S.C.
791).

(c) Responsibility for implementa-
tion and operation of this section shall
be vested in the Office of General Coun-
sel.

(d) The Agency shall accept and in-
vestigate all complete complaints for
which it has jurisdiction. All complete
complaints must be filed within 180
days of the alleged act of discrimina-
tion. The Agency may extend this time
period for good cause.

(e) If the Agency receives a com-
plaint over which it does not have ju-
risdiction, it shall promptly notify the
complainant and shall make reason-
able efforts to refer the complaint to
the appropriate Government entity.

(f) The Agency shall notify the Archi-
tectural and Transportation Barriers
Compliance Board upon receipt of any
complaint alleging that a building or
facility that is subject to the Architec-
tural Barriers Act of 1968, 42 U.S.C. 4151
through 4157, is not readily accessible
to and usable by individuals with dis-
abilities.

(g) Within 180 days of the receipt of a
complete complaint for which it has ju-
risdiction, the Agency shall notify the
complainant of the results of the inves-
tigation in a letter containing—

(1) Findings of fact and conclusions
of law;

(2) A description of a remedy for each
violation found; and

(3) A notice of the right to appeal.

(h) Appeals of the findings of fact and
conclusions of law or remedies must be
filed by the complainant within 90 days
of receipt from the Agency of the letter
required by paragraph (g) of this sec-
tion. The Staff Director may extend
this time for good cause.

(i) Timely appeals shall be accepted
and processed by the Staff Director or
the Staff Director’s designee.

(j) The Agency shall notify the com-
plainant in writing of the results of the
appeal within 60 days of the receipt of
the request. If the head of the Agency
determines that additional information
is needed from the complainant, it
shall have 60 days from the date it re-
ceives the additional information to
make its determination on the appeal.

(k) The time limits cited in para-
graphs (d), (g), (h), and (j) of this sec-

§708.1

tion may be extended for an individual
case when the Staff Director deter-
mines that there is good cause, based
on the particular circumstances of that
case, for the extension.

(1) The Agency may delegate its au-
thority for conducting complaint in-
vestigations to other Federal agencies;
however, the authority for making the
final determination may not be dele-
gated to another Agency.

PART 708—COLLECTION BY SAL-
ARY OFFSET FROM INDEBTED
CUSRRENT AND FORMER EMPLOY-
EE

Sec.
708.1
708.2
708.3
708.4
708.5
708.6
708.7

Purpose and scope.

Policy.

Definitions.

Applicability.

Notice.

Petitions for hearing.

Hearing procedures.

708.8 Written decision.

708.9 Coordinating offset with another Fed-
eral agency.

708.10 Procedures for salary offset.

708.11 Refunds.

708.12 Statute of limitations.

708.13 Non-waiver of rights by payments.

708.14 Interest, penalties, and administra-
tive costs.

AUTHORITY: 5 U.S.C. 5514.

SOURCE: 67 FR 70482, Nov. 22, 2002, unless
otherwise noted.

§708.1 Purpose and scope.

(a) The regulations in this part pro-
vide the procedure pursuant to 5 U.S.C.
5514 and 5 CFR 550.1101 through 550.1110
for the collection by administrative
offset of a Federal employee’s salary
without his or her consent to satisfy
certain debts owed to the Federal gov-
ernment. This procedure applies to all
Federal employees who owe debts to
the U.S. Commission on Civil Rights
(Commission). This provision does not
apply when the employee consents to
recovery from his or her current pay
account.

(b) This procedure does not apply to
debts or claims arising under:

(1) The Internal Revenue Code (26
U.S.C. 1 et seq.);

(2) The Social Security Act (42 U.S.C.
301 et seq.);
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(3) The tariff laws of the United
States; or

(4) To any case where collection of a
debt by salary offset is explicitly pro-
vided for or prohibited by another stat-
ute (e.g., travel advances in 5 U.S.C.
5705 and employee training expenses in
5 U.S.C. 4108).

(c) The Commission shall except from
salary offset provisions any adjust-
ments to pay arising out of an employ-
ee’s election of coverage or a change in
coverage under a Federal benefits pro-
grams requiring periodic payroll deduc-
tions from pay, if the amount to be re-
covered was accumulated over four pay
periods or less.

(d) These procedures do not preclude
an employee or former employee from
requesting a waiver of a salary over-
payment under 5 U.S.C. 5584 or 10
U.S.C. 2774 or in any way questioning
the amount or validity of the debt by
submitting a subsequent claim to the
General Accounting Office (GAO) in ac-
cordance with procedures prescribed by
the GAO. In addition, this procedure
does not preclude an employee from re-
questing a waiver pursuant to other
statutory provisions applicable to the
particular debt being collected.

§708.2 Policy.

It is the policy of the Commission to
apply the procedures in the regulations
in this part uniformly and consistently
in the collection of internal debts from
its current and former employees.

§708.3 Definitions.

For the purposes of the regulations
in this part the following definitions
apply:

(a) Agency means:

(1) An Executive agency as defined in
5 U.S.C. 105, including the U.S. Postal
Service and the U.S. Postal Rate Com-
mission;

(2) A military department as defined
in 5 U.S.C. 102;

(3) An agency or court in the judicial
branch, including a court as defined in
28 U.S.C. 610, the District Court for the
Northern Mariana Islands, and the Ju-
dicial panel on Multidistrict Litiga-
tion;

(4) An agency of the legislative
branch, including the U.S. Senate and
the U.S. House of Representatives; and
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(5) Other independent establishments
that are entities of the Federal Govern-
ment.

(b) Creditor agency means the agency
to which the debt is owed.

(c) Debt means an amount owed to
the United States from sources, which
include loans insured or guaranteed by
the United States and amounts due the
United States from fees, leases, rents,
royalties, services, sales of real or per-
sonal property, overpayments, pen-
alties, damages, interest, fines and for-
feitures (except those arising under the
Uniform Code of Military Justice), and
all other similar sources.

(d) Deputy Staff Director means the
Deputy Staff Director of the Commis-
sion or in his or her absence, or in the
event of a vacancy in the position or
its elimination, the Director of Human
Resources.

(e) Disposable pay means that part of
current basic pay, special pay, incen-
tive pay, retired pay, retainer pay, or
in the case of an employee not entitled
to basic pay, other authorized pay re-
maining from an employee’s Federal
pay after required deductions for social
security, Federal, state or local income
tax, health insurance premiums, retire-
ment contributions, life insurance pre-
miums, Federal employment taxes, and
any other deductions that are required
to be withheld by law.

(f) Employee means a current em-
ployee of an agency, including a cur-
rent member of the Armed Forces or a
Reserve of the Armed Forces (Re-
serves).

(g) Former employee means an em-
ployee who is no longer employed with
the Commission but is currently em-
ployed with another Federal agency.

(h) FCCS means the Federal Claims
Collection Standards jointly published
by the Department of Justice and the
General Accounting Office at 4 CFR
chapter I.

(i) Hearing official means an indi-
vidual responsible for conducting any
hearing with respect to the existence
or amount of a debt claimed, and who
renders a decision on the basis of such
hearing. A hearing official may not be
under the supervision or control of the
Deputy Staff Director of the Commis-
sion.
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(j) Paying agency means the agency
employing the individual who owes the
debt and is responsible for authorizing
the payment of his or her current pay.

(k) Pay interval will normally be the
biweekly pay period but may be some
regularly recurring period of time in
which pay is received.

(1) Retainer pay means the pay above
the maximum rate of an employee’s
grade that he or she is allowed to keep
in special situations rather than hav-
ing the employee’s rate of basic pay re-
duced.

(m) Salary offset means an adminis-
trative offset to collect a debt under 5
U.S.C. 5514 by deduction(s) at one or
more officially established pay inter-
vals from the current pay account of
an employee without his or her con-
sent.

(n) Waiver means the cancellation,
remission, forgiveness, or non-recovery
of a debt allegedly owed by an em-
ployee to an agency as permitted or re-
quired by 5 U.S.C. 5584, 10 U.S.C. 2774,
or 5 U.S.C. 8346(b), or any other law.

§708.4 Applicability.

The regulations in this part are to be
followed when:

(a) The Commission is owed a debt by
an individual who is a current em-
ployee of the Commission; or

(b) The Commission is owed a debt by
an individual currently employed by
another Federal agency; or

(c) The Commission employs an indi-
vidual who owes a debt to another Fed-
eral agency.

§708.5 Notice.

(a) Deductions shall not be made un-
less the employee who owes the debt
has been provided with written notice
signed by the Deputy Staff Director or
in his or her absence, or in the event of
a vacancy in that position or its elimi-
nation, the Director of Human Re-
sources (or the U.S. Department of Ag-
riculture, National Finance Center act-
ing on behalf of the Commission) of the
debt at least 30 days before salary off-
set commences.

(b) The written notice from the Dep-
uty Staff Director, acting on behalf of
the Commission, as the creditor agen-
cy, shall contain:

§708.5

(1) A statement that the debt is owed
and an explanation of its origin, na-
ture, and amount;

(2) The agency’s intention to collect
the debt by deducting from the employ-
ee’s current disposable pay account;

(3) The amount, frequency, proposed
beginning date, and duration of the in-
tended deduction(s);

(4) An explanation of the require-
ments concerning the current interest
rate, penalties, and administrative
costs, including a statement that such
charges will be assessed unless excused
in accordance with the Federal Claims
Collections Standards (4 CFR chapter
D;

(5) The employee’s right to inspect,
request, or receive a copy of the gov-
ernment records relating to the debt;

(6) The employee’s right to enter into
a written repayment schedule for the
voluntary repayment of the debt in
lieu of offset;

(7) The right to a hearing conducted
by an impartial hearing official (either
an administrative law judge or an offi-
cial who is not under the control of the
Commission);

(8) The method and time period for
petitioning for a hearing;

(9) A statement that the timely filing
(i.e., within 15 calendar days) of a peti-
tion for a hearing will stay the com-
mencement of collection proceedings;

(10) A statement that a final decision
on the hearing (if one is requested) will
be issued at the earliest practical date
but not later than 60 days after the fil-
ing of the petition requesting the hear-
ing unless the employee requests and
the hearing official grants a delay in
the proceedings.

(11) A statement that an employee
knowingly submitting false or frivo-
lous statements (5 CFR 550.1101), rep-
resentations, or evidence may subject
the employee to disciplinary proce-
dures under 5 U.S.C. 7501 et seq. and 5
CFR part 752; penalties under the False
Claims Act, 31 U.S.C. 3729-3731; or
criminal penalties under 18 U.S.C. 286,
287, 1001, and 1002;

(12) A statement of other rights and
remedies available to the employee
under statutes or regulations gov-
erning the program for which the col-
lection is being made;
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(13) A statement that an employee
will be promptly refunded any amount
paid or deducted for a debt that is later
waived or found not valid unless there
are applicable contractual or statutory
provisions to the contrary; and

(14) The name, address, and phone
number of an official who can be con-
tacted concerning the indebtedness.

§708.6 Petitions for hearing.

(a) Except as provided in paragraph
(d) of this section, an employee who
wants a hearing must file a written pe-
tition for a hearing to be received by
the Deputy Staff Director not later
than 15 calendar days from the date of
receipt of the Notice of Offset. The pe-
tition must state why the employee be-
lieves the determination of the Com-
mission concerning the existence or
amount of the debt is in error.

(b) The petition must be signed by
the employee and should identify and
explain with reasonable specificity and
brevity the facts, evidence, and wit-
nesses that the employee believes sup-
port his or her position.

(c) If the employee objects to the per-
centage of disposable pay to be de-
ducted from each check, the petition
should state the objection and the rea-
sons for it.

(d) If the employee files a petition for
a hearing later than the 15 calendar
days from the date of receipt of the No-
tice of Offset, as described in paragraph
(a) of this section, the hearing official
may accept the request if the employee
can show that there was good cause
(such as due to circumstances beyond
his or her control or because he or she
was not informed or aware of the time
limit) for failing to meet the deadline
date.

(e) An employee will not be granted a
hearing and will have his or her dispos-
able pay offset in accordance with the
Deputy Staff Director’s offset schedule
if he or she fails to show good cause
why he or she failed to file the petition
for a hearing within the stated time
limits.

§708.7

(a) If an employee timely files a peti-
tion for a hearing under §708.6, the
Deputy Staff Director shall select the

Hearing procedures.
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time, date, and location for the hear-
ing.

(b) The hearing shall be conducted by
an impartial hearing official.

(¢c) The Commission, as the creditor
agency, will have the burden of proving
the existence of the debt.

(d) The employee requesting the
hearing shall have the burden of proof
to demonstrate that the existence or
amount of the debt is in error.

§708.8 Written decision.

(a) The hearing official shall issue a
written opinion no later than sixty (60)
days after the filing of the petition for
hearing; or no longer than sixty (60)
days from the proceedings if an exten-
sion has been granted pursuant to
§708.5(b)(10).

(b) The written opinion will include:
A statement of the facts presented to
demonstrate the nature and origin of
the alleged debt; the hearing official’s
analysis, findings, and conclusions; the
amount and validity of the debt; and, if
applicable, the repayment schedule.

§708.9 Coordinating offset with an-
other Federal agency.

(a) The Commission is the creditor
agency when the Deputy Staff Director
determines that an employee of an-
other Federal agency owes a delinquent
debt to the Commission. The Deputy
Staff Director shall, as appropriate:

(1) Arrange for a hearing upon the
proper petitioning by the employee;

(2) Certify in writing that the em-
ployee of the paying agency owes the
debt, the amount, and basis of the debt,
the date on which payment is due, the
date the Government’s right to collect
the debt first accrued, and that the
Commission’s regulations for salary
offset have been approved by the Office
of Personnel Management;

(3) If the collection must be made in
installments, the Commission, as the
creditor agency, will advise the paying
agency of the amount or percentage of
disposable pay to be collected in each
installment and the number and the
commencement date of the install-
ments;

(4) Advise the paying agency of the
actions taken under 5 U.S.C. 5514(a)
and provide the dates on which action
was taken, unless the employee has
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consented to salary offset in writing or
signed a statement acknowledging re-
ceipt of procedures required by law.
The written consent or acknowledge-
ment must be sent to the paying agen-
Ccy;

(5) If the employee is in the process
of separating, the Commission will sub-
mit its debt claim to the paying agency
as provided in this part. The paying
agency must certify any amounts al-
ready collected, notify the employee,
and send a copy of the certification of
the monies already collected and no-
tice of the employee’s separation to the
Commission. If the paying agency is
aware that the employee is entitled to
Civil Service or Foreign Service Re-
tirement and Disability Fund or simi-
lar payments, it must provide written
notification to the agency has been
rendered in favor of the Commission.

(6) If the employee has already sepa-
rated and all payments due from the
paying agency have been paid, the As-
sistant Staff Director for Management
may request, unless otherwise prohib-
ited, that money payable to the em-
ployee from the Civil Service Retire-
ment and Disability Fund or other
similar funds be collected by adminis-
trative offset. The Commission will
provide the agency responsible for
these payments with a properly cer-
tified claim.

(b) The Commission is the paying
agency when an employee of this agen-
cy owes a debt to another Federal
agency that is the creditor agency.

(1) Upon receipt of a properly cer-
tified debt claim from a creditor agen-
cy, deductions will be scheduled to
begin at the next established pay inter-
val.

(2) The Commission must give the
employee written notice that it has re-
ceived a certified debt claim from a
creditor agency (including the
amount), and the date that deductions
will be scheduled to begin and the
amount of the deduction.

(3) The Commission shall not review
the merits of the creditor agency’s de-
termination of the amount of the cer-
tified claim or of its validity.

(4) If the employee transfers to an-
other paying agency after the creditor
agency has submitted its debt claim
but before the debt is collected com-

§708.10

pletely, the Commission must certify
the total amount collected to the cred-
itor agency with notice of the employ-
ee’s transfer. One copy of this certifi-
cation must be furnished to the em-
ployee. The creditor agency will sub-
mit a properly certified claim to the
new paying agency before collection
can be resumed.

(5) When the Commission, as a paying
agency, receives an incomplete debt
claim from a creditor agency, it must
return the debt claim with a notice
that procedures under 5 U.S.C. 5514 and
this subpart must be provided and a
properly certified debt claim received
before action will be taken to collect
from the employee’s current pay ac-
count.

§708.10 Procedures for salary offset.

(a) Deductions to liquidate an em-
ployee’s debt will be by the method and
in the amount stated in the Assistant
Staff Director for Management’s writ-
ten notice of intent to collect from the
employee’s current pay, unless alter-
native arrangements for repayment are
made.

(b) If the employee filed a petition
for a hearing with the Assistant Staff
Director for Management before the
expiration of the period provided, then
deductions will begin after the hearing
official has provided the employee with
a hearing, and a final written decision
has been rendered in favor of the Com-
mission.

(c) A debt will be collected in a lump-
sum if possible.

(d) If an employee is financially un-
able to pay in one lump sum or the
amount of the debt exceeds 15 percent
of disposable pay for an officially es-
tablished pay interval, collection must
be made in installments. The size of
the installment deduction(s) will bear
a reasonable relationship to the size of
the debt and the deduction will be es-
tablished for a period not greater than
the anticipated period of employment.
The deduction for the pay intervals for
any period must not exceed 15% of dis-
posable pay unless the employee has
agreed in writing to a deduction of a
greater amount. If possible, the install-
ment payment will be sufficient in size
and frequency to liquidate the debt in
no more than three years.
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(e) Installment payments may be less
than 15 percent of disposable pay if the
Assistant Staff Director for Manage-
ment determines that the 15 percent
deduction would create an extreme fi-
nancial hardship.

(f) Installment payments of less than
$25.00 per pay period or $50.00 per
month, will only be accepted in the
most unusual circumstances.

(g) Unliquidated debts may be offset
by the paying agency under 31 U.S.C.
3716 against any financial payment due
to a separating employee including but
not limited to final salary payment, re-
tired pay, or lump sum leave, etc. as of
the date of separation to the extent
necessary to liquidate the debt.

(h) If the debt cannot be liquidated
by offset from any final payment due a
separated employee it may be recov-
ered by the offset in accordance with 31
U.S.C. 3716 from any later payments
due the former employee from the
United States.

§708.11 Refunds.

(a) The Commission will refund
promptly any amounts deducted to sat-
isfy debts owned to the Commission
when the debt is waived, found not
owed to the Commission, or when di-
rected by an administrative or judicial
order; or the creditor agency will
promptly return any amounts deducted
and forwarded by the Commission to
satisfy debts owed to the creditor agen-
cy when the debt is waived, found not
owed, or when directed by an adminis-
trative or judicial order.
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(b) Upon receipt of monies returned
in accordance with paragraph (a) of
this section, the Commission will re-
fund the amount to the current or
former employee.

(c) Unless required by law, refunds
under this section shall not bear inter-
est nor shall liability be conferred to
the Commission for debt or refunds
owed by other creditor agencies.

§708.12 Statute of limitations.

If a debt has been outstanding for
more than 10 years after the agency’s
right to collect the debt first accrued,
the agency may not collect by salary
offset unless facts material to the gov-
ernment’s right to collect were not
known and could not reasonably have
been known by the official or officials
who were charged with the responsi-
bility for discovery and collection of
such debts.

§708.13 Non-waiver of rights by pay-
ments.

An employee’s involuntary payment
of all or any part of a debt collected
under the regulations in this part will
not be construed as a waiver of any
rights that employee may have under 5
U.S.C. 5514 or any other provision of
contract or law unless there are statu-
tory or contractual provisions to the
contrary.

§708.14 Interest, penalties, and admin-
istrative costs.

Charges may be assessed for interest,
penalties, and administrative costs.

CHAPTER VIII—OFFICE OF PERSONNEL MANAGEMENT
[RESERVED]
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