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§48.17

parties, or third persons over which the
settlement process lacks jurisdiction.

[76 FR 41384, July 14, 2011, as amended at 76
FR 56097, Sept. 12, 2011]

§48.17 Reservation of authority.

The OCC may modify the disclosure,
recordkeeping, capital and margin, re-
porting, business conduct, documenta-
tion, or other standards or require-
ments under this part for a specific re-
tail forex transaction or a class of re-
tail forex transactions if the OCC de-
termines that the modification is con-
sistent with safety and soundness and
the protection of retail forex -cus-
tomers.

PARTS 49-99 [RESERVED]

PART 100—RULES APPLICABLE TO
SAVINGS ASSOCIATIONS

AUTHORITY: 12 U.s.C. 1462a, 1463,
5412(b)(2)(B), 5414(0)(2).

SOURCE: 76 FR 48956, Aug. 9, 2011, unless
otherwise noted.

§100.1 Certain
seded.

Effective on July 21, 2011, section
312(b)(2)(B) of the Dodd-Frank Wall
Street Reform and Consumer Protec-
tion Act (Pub. L. 111-203, 124 Stat. 1376
(2010)) (12 U.S.C. 5412(b)(2)(B)) trans-
ferred rulemaking authority of the Of-
fice of Thrift Supervision (OTS) relat-
ing to all savings associations, both
state and Federal to the OCC. The reg-
ulations set forth in parts 100 through
197 of this Chapter I applying to Fed-
eral savings associations and state sav-
ings associations, as those terms are
defined in section 3(b) of the Federal
Deposit Insurance Act (12 TU.S.C.
1813(b)), supersede corresponding regu-
lations set forth in parts 500 through
591 of Chapter V of the Code of Federal
Regulations that were applicable to
such entities prior to July 21, 2011.

regulations  super-

§100.2 Waiver authority.

The Comptroller of the Currency
may, for good cause and to the extent
permitted by statute, waive the appli-
cability of any provision of parts 100
through 197.
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PARTS 101-107 [RESERVED]

PART 108—REMOVALS, SUSPEN-
SIONS, AND PROHIBITIONS
WHERE A CRIME IS CHARGED OR
PROVEN

Sec.

108.1 Scope.

108.2 Definitions.

108.3 Issuance of Notice or Order.

108.4 Contents and service of the Notice or
Order.

108.5 Petition for hearing.

108.6 Initiation of hearing.

108.7 Conduct of hearings.

108.8 Default.

108.9 Rules of evidence.

108.10 Burden of persuasion.

108.11 Relevant considerations.

108.12 Proposed findings and conclusions
and recommended decision.

108.13 Decision of the OCC.

108.14 Miscellaneous.

AUTHORITY: 12 U.S.C. 1464, 1818,
5412(b)(2)(B).

SOURCE: 76 FR 48956, Aug. 9, 2011, unless
otherwise noted.

§108.1 Scope.

The rules in this part apply to hear-
ings, which are exempt from the adju-
dicative provisions of the Administra-
tive Procedure Act, afforded to any of-
ficer, director, or other person partici-
pating in the conduct of the affairs of
a Federal savings association, Federal
savings association subsidiary, or affil-
iate service corporation, where such
person has been suspended or removed
from office or prohibited from further
participation in the conduct of the af-
fairs of one of the aforementioned enti-
ties by a Notice or Order served by the
OCC upon the grounds set forth in sec-
tion 8(g) of the Federal Deposit Insur-
ance Act, (12 U.S.C. 1818(g)).

§108.2 Definitions.

As used in this part—

(a) The term OCC means the Office of
the Comptroller of the Currency.

(b) [Reserved]

(c) The term Notice means a Notice of
Suspension or Notice of Prohibition
issued by the OCC pursuant to section
8(g) of the Federal Deposit Insurance
Act.

(d) The term Order means an Order of
Removal or Order of Prohibition issued
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by the OCC pursuant to section 8(g) of
the Federal Deposit Insurance Act.

(e) The term association means a Fed-
eral savings association within the
meaning of section 2(5) of the Home
Owners’ Loan Act of 1933, as amended,
12 U.S.C. 1462(5) (‘“‘HOLA”), Federal
savings association subsidiary and an
affiliate service corporation within the
meaning of section 8(b)(8) of the Fed-
eral Deposit Insurance Act, as amend-
ed, 12 U.S.C. 1818(b)(8) (‘*‘FDIA”).

(f) The term subject individual means
a person served with a Notice or Order.

(g) The term petitioner means a sub-
ject individual who has filed a petition
for informal hearing under this part.

§108.3 Issuance of Notice or Order.

(a) The OCC may issue and serve a
Notice upon an officer, director, or
other person participating in the con-
duct of the affairs of an association,
where the individual is charged in any
information, indictment, or complaint
with the commission of or participa-
tion in a crime involving dishonesty or
breach of trust that is punishable by
imprisonment for a term exceeding one
year under state or Federal law, if the
OCC, upon due deliberation, determines
that continued service or participation
by the individual may pose a threat to
the interests of the association’s de-
positors or may threaten to impair
public confidence in the association.
The Notice shall remain in effect until
the information, indictment, or com-
plaint is finally disposed of or until
terminated by the OCC.

(b) The OCC may issue and serve an
Order upon a subject individual against
whom a judgment of conviction, or an
agreement to enter a pretrial diversion
or other similar program has been ren-
dered, where such judgment is not sub-
ject to further appellate review, and
the OCC, upon the deliberation, has de-
termined that continued service or par-
ticipation by the subject individual
may pose a threat to the interests of
the association’s depositors or may
threaten to impair public confidence in
the association.

§108.4 Contents and service of the No-
tice or Order.

(a) The Notice or Order shall set
forth the basis and facts in support of

§108.6

the OCC’s issuance of such Notice or
Order, and shall inform the subject in-
dividual of his right to a hearing, in ac-
cordance with this part, for the pur-
pose of determining whether the Notice
or Order should be continued, termi-
nated, or otherwise modified.

(b) The OCC shall serve a copy of the
Notice or Order upon the subject indi-
vidual and the related association in
the manner set forth in §109.11 of this
chapter.

(c) Upon receipt of the Notice or
Order, the subject individual shall im-
mediately comply with the require-
ments thereof.

§108.5 Petition for hearing.

(a) To obtain a hearing, the subject
individual must file two copies of a pe-
tition with the OCC within 30 days of
being served with the Notice or Order.

(b) The petition filed under this sec-
tion shall admit or deny specifically
each allegation in the Notice or Order,
unless the petitioner is without knowl-
edge or information, in which case the
petition shall so state and the state-
ment shall have the effect of a denial.
Any allegation not denied shall be
deemed to be admitted. When a peti-
tioner intends in good faith to deny
only a part of or to qualify an allega-
tion, he shall specify so much of it as
is true and shall deny only the remain-
der.

(c) The petition shall state whether
the petitioner is requesting termi-
nation or modification of the Notice or
Order, and shall state with particu-
larity how the petitioner intends to
show that his continued service to or
participation in the conduct of the af-
fairs of the association would not, or is
not likely to, pose a threat to the in-
terests of the association’s depositors
or to impair public confidence in the
association.

§108.6 Initiation of hearing.

(a) Within 10 days of the filing of a
petition for hearing, the OCC shall no-
tify the petitioner of the time and
place fixed for hearing, and it shall des-
ignate one or more OCC employees to
serve as presiding officer.

(b) The hearing shall be scheduled to
be held no later than 30 days from the
date the petition was filed, unless the
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time is extended at the request of the
petitioner.

(c) A petitioner may appear person-
ally or through counsel, but if rep-
resented by counsel, said counsel is re-
quired to comply with §109.6 of this
chapter.

(d) A representative(s) of the OCC’s
Enforcement and Compliance Division
also may attend the hearing and par-
ticipate therein as a party.

§108.7 Conduct of hearings.

(a) Hearings provided by this section
are not subject to the adjudicative pro-
visions of the Administrative Proce-
dure Act (b U.S.C. 554-557). The pre-
siding officer is, however, authorized to
exercise all of the powers enumerated
in §109.5 of this chapter.

(b) Witnesses may be presented, with-
in time limits specified by the pre-
siding officer, provided that at least 10
days prior to the hearing date, the
party presenting the witnesses fur-
nishes the presiding officer and the op-
posing party with a list of such wit-
nesses and a summary of the proposed
testimony. However, the requirement
for furnishing such a witness list and
summary of testimony shall not apply
to the presentation of rebuttal wit-
nesses. The presiding officer may ask
questions of any witness, and each
party shall have an opportunity to
cross-examine any witness presented
by an opposing party.

(c) Upon the request of either the pe-
titioner or a representative of the En-
forcement and Compliance Division,
the record shall remain open for a pe-
riod of 5 business days following the
hearing, during which time the parties
may make any additional submissions
for the record. Thereafter, the record
shall be closed.

(d) Following the introduction of all
evidence, the petitioner and the rep-
resentative of the Enforcement and
Compliance Division shall have an op-
portunity for oral argument; however,
the parties may jointly waive the right
to oral argument, and, in lieu thereof,
elect to submit written argument.

(e) All oral testimony and oral argu-
ment shall be recorded, and transcripts
made available to the petitioner upon
payment of the cost thereof. A copy of
the transcript shall be sent directly to
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the presiding officer, who shall have
authority to correct the record sua
sponte or upon the motion of any party.

(f) The parties may, in writing, joint-
ly waive an oral hearing and instead
elect a hearing upon a written record
in which all evidence and argument
would be submitted to the presiding of-
ficer in documentary form and state-
ments of individuals would be made by
affidavit.

§108.8 Default.

If the subject individual fails to file a
petition for a hearing, or fails to ap-
pear at a hearing, either in person or
by attorney, or fails to submit a writ-
ten argument where oral argument has
been waived pursuant to §108.7(d) or (f)
of this part, the Notice shall remain in
effect until the information, indict-
ment, or complaint is finally disposed
of and the Order shall remain in effect
until terminated by the OCC.

§108.9 Rules of evidence.

(a) Formal rules of evidence shall not
apply to a hearing, but the presiding
officer may limit the introduction of
irrelevant, immaterial, or unduly rep-
etitious evidence.

(b) All matters officially noticed by
the presiding officer shall appear on
the record.

§108.10 Burden of persuasion.

The petitioner has the burden of
showing, by a preponderance of the evi-
dence, that his or her continued service
to or participation in the conduct of
the affairs of the association does not,
or is not likely to, pose a threat to the
interests of the association’s depositors
or threaten to impair public confidence
in the association.

§108.11 Relevant considerations.

(a) In determining whether the peti-
tioner has shown that his or her con-
tinued service to or participation in
the conduct of the affairs of the asso-
ciation would not, or is not likely to,
pose a threat to the interests of the as-
sociation’s depositors or threaten to
impair public confidence in the asso-
ciation, in order to decide whether the
Notice or Order should be continued,
terminated, or otherwise modified, the
OCC will consider:
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(1) The nature and extent of the peti-
tioner’s participation in the affairs of
the association;

(2) The nature of the offense with
which the petitioner has been charged;

(3) The extent of the publicity ac-
corded the indictment and trial; and

(4) Such other relevant factors as
may be entered on the record.

(b) When considering a request for
the termination or modification of a
Notice, the OCC will not consider the
ultimate guilt or innocence of the peti-
tioner with respect to the criminal
charge that is outstanding.

(c) When considering a request for
the termination or modification of an
Order which has been issued following
a final judgment of conviction against
a subject individual, the OCC will not
collaterally review such final judgment
of conviction.

§108.12 Proposed findings and conclu-
sions and recommended decision.

(a) Within 30 days after completion of
oral argument or the submission of
written argument where oral argument
has been waived, the presiding officer
shall file with and certify to the OCC
for decision the entire record of the
hearing, which shall include a rec-
ommended decision, the Notice or
Order, and all other documents filed in
connection with the hearing.

(b) The recommended decision shall
contain:

(1) A statement of the issue(s) pre-
sented,

(2) A statement of findings and con-
clusions, and the reasons or basis
therefor, on all material issues of fact,
law, or discretion presented on the
record, and

(3) An appropriate recommendation
as to whether the suspension, removal,
or prohibition should be continued,
modified, or terminated.

§108.13 Decision of the OCC.

(a) Within 30 days after the rec-
ommended decision has been certified
to the OCC, the OCC shall issue a final
decision.

(b) The OCC’s final decision shall
contain a statement of the basis there-
for. The OCC may satisfy this require-
ment where it adopts the recommended
decision of the presiding officer upon

Pt. 109

finding that the recommended decision
satisfies the requirements of §109.38 of
this chapter.

(c) The OCC shall serve upon the peti-
tioner and the representative of the
Enforcement and Compliance Division
a copy of the OCC’s final decision and
the related recommended decision.

§108.14 Miscellaneous.

The provisions of §§109.10, 109.11, and
109.12 of this chapter shall apply to pro-
ceedings under this part.

PART 109—RULES OF PRACTICE
AND PROCEDURE IN ADJUDICA-
TORY PROCEEDINGS

Subpart A—Uniform Rules of Practice and
Procedure

Sec.
109.1
109.2
109.3

Scope.

Rules of construction.

Definitions.

109.4 Authority of the Comptroller.

109.5 Authority of the administrative law
judge.

109.6 Appearance and practice in adjudica-
tory proceedings.

109.7 Good faith certification.

109.8 Conflicts of interest.

109.9 Ex parte communications.

109.10 Filing of papers.

109.11 Service of papers.

109.12 Construction of time limits.

109.13 Change of time limits.

109.14 Witness fees and expenses.

109.15 Opportunity for informal settlement.

109.16 OCC’s right to conduct examination.

109.17 Collateral attacks on adjudicatory
proceeding.

109.18 Commencement of proceeding and
contents of notice.

109.19 Answer.

109.20 Amended pleadings.

109.21 Failure to appear.

109.22 Consolidation and severance of ac-
tions.

109.23 Motions.

109.24 Scope of document discovery.

109.25 Request for document discovery from
parties.

109.26 Document subpoenas to nonparties.

109.27 Deposition of witness unavailable for
hearing.

109.28 Interlocutory review.

109.29 Summary disposition.

109.30 Partial summary disposition.

109.31 Scheduling and prehearing
ferences.

109.32 Prehearing submissions.

109.33 Public hearings.

109.34 Hearing subpoenas.

con-
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