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§174.1 Scope of part.

The purpose of this part is to imple-
ment the provisions of the Change in
Bank Control Act, 12 U.S.C. 1817()
(‘““Control Act’) relating to acquisi-
tions and changes in control of Federal
savings associations that are organized
in stock form.

§174.2 Definitions.

As used in this part and in the forms
under this part, the following defini-
tions apply, unless the context other-
wise requires:

(a) Acquire when used in connection
with the acquisition of stock of a sav-
ings association means obtaining own-
ership, control, power to vote, or sole
power of disposition of stock, directly
or indirectly or through one or more
transactions or subsidiaries, through
purchase, assignment, transfer, ex-
change, succession, or other means, in-
cluding:

(1) An increase in percentage owner-
ship resulting from a redemption, re-
purchase, reverse stock split or a simi-
lar transaction involving other securi-
ties of the same class, and

(2) The acquisition of stock by a
group of persons and/or companies act-
ing in concert which shall be deemed to
occur upon formation of such group:
Provided, That an investment advisor
shall not be deemed to acquire the vot-
ing stock of its advisee if the advisor:

(i) Votes the stock only upon instruc-
tion from the beneficial owner, and

(ii) Does not provide the beneficial
owner with advice concerning the vot-
ing of such stock.

(b) Acquiror means a person or com-
pany.

(c) Acting in concert means:

(1) Knowing participation in a joint
activity or interdependent conscious
parallel action towards a common goal
whether or not pursuant to an express
agreement, or

(2) A combination or pooling of vot-
ing or other interests in the securities
of an issuer for a common purpose pur-
suant to any contract, understanding,
relationship, agreement or other ar-
rangement, whether written or other-
wise.

(3) A person or company which acts
in concert with another person or com-
pany (‘“‘other party’”) shall also be
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deemed to be acting in concert with
any person or company who is also act-
ing in concert with that other party,
except that any tax-qualified employee
stock benefit plan as defined in §192.25
of this chapter will not be deemed to be
acting in concert with its trustee or a
person who serves in a similar capacity
solely for the purpose of determining
whether stock held by the trustee and
stock held by the plan will be aggre-
gated.

(d) Affiliate means any person or com-
pany which controls, is controlled by
or is under common control with a per-
son, savings association or company.

(e) [Reserved]

(f) Company means any corporation,
partnership, trust, association, joint
venture, pool, syndicate, unincor-
porated organization, joint-stock com-
pany or similar organization, as de-
fined in paragraph (r) of this section;
but a company does not include:

(1) The Federal Deposit Insurance
Corporation, the Resolution Trust Cor-
poration, the Office of the Comptroller
of the Currency (OCC), or any Federal
Home Loan Bank;

(2) Any company the majority of
shares of which is owned by:

(1) The United States or any state;

(ii) An officer of the United States or
any state in his or her official capac-
ity; or

(iii) An instrumentality of the United
States or any state; or

(3) A savings and loan holding com-
pany registered under section 10(b) of
the Home Owners’ Loan Act (Holding
Company Act).

(g) Controlling shareholder means any
person who directly or indirectly or
acting in concert with one or more per-
sons or companies, or together with
members of his or her immediate fam-
ily, owns, controls, or holds with power
to vote 10 percent or more of the voting
stock of a company or controls in any
manner the election or appointment of
a majority of the company’s board of
directors.

(h) Comptroller means the Comp-
troller of the Currency.

(i) [Reserved]

(j) Immediate family means a person’s
spouse, father, mother, children, broth-
ers, sisters and grandchildren; the fa-
ther, mother, brothers, and sisters of
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the person’s spouse; and the spouse of
the person’s child, brother or sister.

(k) Management official means any
president, chief executive officer, chief
operating officer, vice president, direc-
tor, partner, or trustee, or any other
person who performs or has a rep-
resentative or mnominee performing
similar policymaking functions, in-
cluding executive officers of principal
business units or divisions or subsidi-
aries who perform policymaking func-
tions, for a savings association or a
company, whether or not incorporated.

(1) [Reserved]

(m) Person means an individual or a
group of individuals acting in concert
who do not constitute a ‘‘company’’ as
defined in paragraph (f) of this section.

(n) Repealed Control Act means the
Change in Savings and Loan Control
Act, 12 U.S.C. 1730(q), as in effect im-
mediately prior to its repeal by the Fi-
nancial Institutions Reform, Recovery,
and Enforcement Act of 1989.

(o) [Reserved]

(p) Savings Association means a Fed-
eral savings and loan association or a
Federal savings bank chartered under
section 5 of the Home Owners’ Loan
Act (HOLA), a building and loan, sav-
ings and loan or homestead association
or a cooperative bank (other than a co-
operative bank described in 12 U.S.C.
1813(a)(2)) the deposits of which are in-
sured by the Federal Deposit Insurance
Corporation, and any corporation
(other than a bank) the deposits of
which are insured by the Federal De-
posit Insurance Corporation that the
OCC and the Federal Deposit Insurance
Corporation jointly determine to be op-
erating in substantially the same man-
ner as a savings association.

(q) [Reserved]

(r) Similar organization for purposes of
paragraph (f) of this section means a
combination of parties with the poten-
tial for or practical likelihood of con-
tinuing rather than temporary exist-
ence, where the parties thereto have
knowingly and voluntarily associated
for a common purpose pursuant to
identifiable and binding relationships
which govern the parties with respect
to either:

(1) The transferability and voting of
any stock or other indicia of participa-
tion in another entity, or
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(2) Achievement of a common or
shared objective, such as to collec-
tively manage or control another enti-
ty.

(s) Stock means common or preferred
stock, general or limited partnership
shares or interests, or similar inter-
ests.

(t) Uninsured institution means any fi-
nancial institution the deposits of
which are not insured by the Federal
Deposit Insurance Corporation.

(u)(1) Voting stock means common or
preferred stock, general or limited
partnership shares or interests, or
similar interests if the shares or inter-
ests, by statute, charter or in any man-
ner, entitle the holder:

(i) To vote for or to select directors,
trustees, or partners (or persons exer-
cising similar functions of the issuing
savings association or company); or

(ii) To vote or to direct the conduct
of the operations or other significant
policies of the issuer:

(2) Notwithstanding anything in
paragraph (u)(1) of this section, pre-
ferred stock, Ilimited partnership
shares or interests, or similar interests
are not ‘‘voting stock” if:

(i) Voting rights associated with the
stock, shares or interests are limited
solely to the type customarily provided
by statute with regard to matters that
would significantly and adversely af-
fect the rights or preference of the
stock, security or other interest, such
as the issuance of additional amounts
or classes of senior securities, the
modification of the terms of the stock,
security or interest, the dissolution of
the issuer, or the payment of dividends
by the issuer when preferred dividends
are in arrears;

(ii) The stock, shares or interests
represent an essentially passive invest-
ment or financing device and do not
otherwise provide the holder with con-
trol over the issuer; and

(iii) The stock, shares or interests do
not at the time entitle the holder, by
statute, charter, or otherwise, to select
or to vote for the selection of directors,
trustees, or partners (or persons exer-
cising similar functions) of the issuer;

(3) Notwithstanding anything in
paragraphs (u)(1) and (u)(2) of this sec-
tion, ‘‘voting stock’ shall be deemed to
include stock and other securities that,
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upon transfer or otherwise, are con-
vertible into voting stock or exer-
cisable to acquire voting stock where
the holder of the stock, convertible se-
curity or right to acquire voting stock
has the preponderant economic risk in
the underlying voting stock. Securities
immediately convertible into voting
stock at the option of the holder with-
out payment of additional consider-
ation shall be deemed to constitute the
voting stock into which they are con-
vertible; other convertible securities
and rights to acquire voting stock shall
not be deemed to vest the holder with
the preponderant economic risk in the
underlying voting stock if the holder
has paid less than 50 percent of the
consideration required to directly ac-
quire the voting stock and has no other
economic interest in the underlying
voting stock. For purposes of calcu-
lating the percentage of voting stock
held by a particular acquiror, stock or
other securities convertible into voting
stock or exercisable to acquire voting
stock which are deemed voting stock
under this paragraph (u)(3) shall be in-
cluded in calculating the amount of
voting stock held by the acquiror and
the total amount of stock outstanding
only to the extent of the voting stock
obtainable by such acquiror by such
conversion or exercise of rights.

§174.3 Acquisition of control of Fed-
eral savings associations.

(a) [Reserved]

(b) Acquisition by a person or company.
Unless a transaction is exempt from
prior notice under paragraph (d) of this
section, no person or company (other
than certain persons affiliated with a
savings and loan holding company who
are subject to 10(e)(4) of the HOLA),
shall acquire control, as defined in
§174.4 (a) and (b) of this part, of a Fed-
eral savings association until written
notice has been provided to the appro-
priate OCC licensing office and the OCC
indicates in writing its intent not to
disapprove the proposed acquisition or
60 days (or such period of time as the
OCC may specify if the review period
has been extended under §174.6(c)(3) of
this part) have passed since receipt of a
notice deemed sufficient under
§174.6(c)(2). Notwithstanding the for-
going, acquisitions by persons or com-
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panies by means of a merger with an
interim association are not subject to
this part, but shall be subject to ap-
proval under §163.22, and either §152.13
or applicable state law.

(¢c) Exempt Transactions.

(1) [Reserved]

(2) The following transactions are ex-
empt from the notice requirements of
paragraph (b) of this section:

(i)(A) Control of a Federal savings as-
sociation acquired by a bank holding
company that is registered under and
subject to, the Bank Holding Company
Act of 1956, or any company controlled
by such bank holding company;

(B) Control of a Federal savings asso-
ciation acquired solely as a result of a
pledge or hypothecation of stock to se-
cure a loan contracted for in good faith
or the liquidation of a loan contracted
for in good faith, in either case where
such loan was made in the ordinary
course of the business of the lender:
Provided, further, That acquisition of
control pursuant to such pledge,
hypothecation or liquidation is re-
ported to the OCC within 30 days, and
Provided, further, That the acquiror
shall not retain such control for more
than one year from the date on which
such control was acquired; however,
the OCC may, upon application by an
acquiror, extend such one-year period
from year to year, for an additional pe-
riod of time not exceeding three years,
if the OCC finds such extension is war-
ranted and would not be detrimental to
the public interest;

(C) Control of a Federal savings asso-
ciation acquired through a percentage
increase in stock ownership following a
pro rata stock dividend or stock split, if
the proportional interests of the recipi-
ents remain substantially the same;

(D) Acquisition of additional stock
after a non-disapproval under §174.7 of
this part, or any predecessor provision,
has been received: Provided, That such
acquisition is consistent with any con-
ditions imposed in connection with
such non-disapproval and with the rep-
resentations made by the acquiror in
its notice; and

(E) Acquisitions of less than 25 per-
cent (256%) of a class of stock by a tax-
qualified employee stock benefit plan
as defined in §192.25.
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