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303.186 Exemptions from insurance require-
ment for a state branch of a foreign 
bank; § 347.206. 

303.187 Approval for an insured state branch 
of a foreign bank to conduct activities 
not permissible for federal branches; 
§ 347.213 

303.188–303.199 [Reserved] 

Subpart K—Prompt Corrective Action 

303.200 Scope. 
303.201 Filing procedures. 
303.202 Processing. 
303.203 Applications for capital distribution. 
303.204 Applicationsfor acquisitions, branch-

ing, and new lines of business. 
303.205 Applications for bonuses and in-

creased compensation for senior execu-
tive officers. 

303.206 Application for payment of principal 
or interest on subordinated debt. 

303.207 Restricted activities for critically 
undercapitalized institutions. 

303.208–303.219 [Reserved] 

Subpart L—Section 19 of the FDI Act (Con-
sent to Service of Persons Convicted of 
Certain Criminal Offenses) 

303.220 Scope. 
303.221 Filing procedures. 
303.222 Service at another insured deposi-

tory institution. 
303.223 Applicant’s right to hearing fol-

lowing denial. 
303.224–303.239 [Reserved] 

Subpart M—Other Filings 

303.240 General. 
303.241 Reduce or retire capital stock or 

capital debt instruments. 
303.242 Exercise of trust powers. 
303.243 Brokered deposit waivers. 
303.244 Golden parachute and severance plan 

payments. 
303.245 Waiver of liability for commonly 

controlled depository institutions. 
303.246 Conversion with diminution of cap-

ital. 
303.247 Continue or resume status as an in-

sured institution following termination 
under section 8 of the FDI Act. 

303.248 Truth in Lending Act—Relief from 
reimbursement. 

303.2490 Management official interlocks. 
303.250 Modification of conditions. 
303.251 Extension of time. 
303.252–303.259 [Reserved] 

Subpart N [Reserved] 

AUTHORITY: 12 U.S.C. 378, 1464, 1813, 1815, 
1817, 1818, 1819 (Seventh and Tenth), 1820, 
1823, 1828, 1831a, 1831e, 1831o, 1831p–1, 1831w, 

1835a, 1843(l), 3104, 3105, 3108, 3207; 15 U.S.C. 
1601–1607. 

SOURCE: 67 FR 79247, Dec. 27, 2002, unless 
otherwise noted. 

§ 303.0 Scope. 

(a) This part describes the procedures 
to be followed by both the FDIC and 
applicants with respect to applications, 
requests, or notices (filings) required to 
be filed by statute or regulation. Addi-
tional details concerning processing 
are explained in related FDIC state-
ments of policy. 

(b) Additional application procedures 
may be found in the following FDIC 
regulations: 

(1) 12 CFR part 327—Assessments (Re-
quest for review of assessment risk 
classification); 

(2) 12 CFR part 328—Advertisement of 
Membership (Application for tem-
porary waiver of advertising require-
ments); 

(3) 12 CFR part 345—Community Re-
investment (CRA strategic plans and 
requests for designation as a wholesale 
or limited purpose institution); 

Subpart A—Rules of General 
Applicability 

§ 303.1 Scope. 

Subpart A prescribes the general pro-
cedures for submitting filings to the 
FDIC which are required by statute or 
regulation. This subpart also prescribes 
the procedures to be followed by the 
FDIC, applicants and interested parties 
during the process of considering a fil-
ing, including public notice and com-
ment. This subpart explains the avail-
ability of expedited processing for eli-
gible depository institutions (defined 
in § 303.2(r)). Certain terms used 
throughout this part are also defined in 
this subpart. 

§ 303.2 Definitions. 

Except as modified or otherwise de-
fined in this part, terms used in this 
part that are defined in the Federal De-
posit Insurance Act (12 U.S.C. 1811 et 
seq.) have the meanings provided in the 
Federal Deposit Insurance Act. Addi-
tional definitions of terms used in this 
part are as follows: 
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(a) Act or FDI Act means the Federal 
Deposit Insurance Act (12 U.S.C. 1811 et 
seq.). 

(b) Adjusted part 325 total assets means 
adjusted 12 CFR part 325 total assets as 
calculated and reflected in the FDIC’s 
Report of Examination. 

(c) Adverse comment means any objec-
tion, protest, or other adverse written 
statement submitted by an interested 
party relative to a filing. The term ad-
verse comment shall not include any 
comment concerning the Community 
Reinvestment Act (CRA), fair lending, 
consumer protection, or civil rights 
that the appropriate regional director 
or designee determines to be frivolous 
(for example, raising issues between 
the commenter and the applicant that 
have been resolved). The term adverse 
comment also shall not include any 
other comment that the appropriate 
regional director or designee deter-
mines to be frivolous (for example, a 
non-substantive comment submitted 
primarily as a means of delaying ac-
tion on the filing). 

(d) Amended order to pay means an 
order to forfeit and pay civil money 
penalties, the amount of which has 
been changed from that assessed in the 
original notice of assessment of civil 
money penalties. 

(e) Applicant means a person or enti-
ty that submits a filing to the FDIC. 

(f) Application means a submission re-
questing FDIC approval to engage in 
various corporate activities and trans-
actions. 

(g) Appropriate FDIC region and appro-
priate regional director mean, respec-
tively, the FDIC region and the FDIC 
regional director which the FDIC des-
ignates as follows: 

(1) When an institution or proposed 
institution that is the subject of a fil-
ing or administrative action is not and 
will not be part of a group of related 
institutions, the appropriate FDIC re-
gion for the institution and any indi-
vidual associated with the institution 
is the FDIC region in which the insti-
tution or proposed institution is or will 
be located, and the appropriate re-
gional director is the regional director 
for that region; or 

(2) When an institution or proposed 
institution that is the subject of a fil-
ing or administrative action is or will 

be part of a group of related institu-
tions, the appropriate FDIC region for 
the institution and any individual as-
sociated with the institution is the 
FDIC region in which the group’s 
major policy and decision makers are 
located, or any other region the FDIC 
designates on a case-by-case basis, and 
the appropriate regional director is the 
regional director for that region. 

(h) Associate director means any asso-
ciate director of the Division of Super-
vision and Consumer Protection (DSC) 
or, in the event such title become obso-
lete, any official of equivalent author-
ity within the division. 

(i) Book capital means total equity 
capital which is comprised of perpetual 
preferred stock, common stock, sur-
plus, undivided profits and capital re-
serves, as those items are defined in 
the instructions of the Federal Finan-
cial Institutions Examination Council 
(FFIEC) for the preparation of Consoli-
dated Reports of Condition and Income 
for insured banks. 

(j) Comment means any written state-
ment of fact or opinion submitted by 
an interested party relative to a filing. 

(k) Corporation or FDIC means the 
Federal Deposit Insurance Corporation. 

(l) CRA protest means any adverse 
comment from the public related to a 
pending filing which raises a negative 
issue relative to the Community Rein-
vestment Act (CRA) (12 U.S.C. 2901 et 
seq.), whether or not it is labeled a pro-
test and whether or not a hearing is re-
quested. 

(m) Deputy director means the deputy 
director of the Division of Supervision 
and Consumer Protection (DSC) or, in 
the event such title become obsolete, 
any official of equivalent or higher au-
thority within the division. 

(n) Deputy regional director means any 
deputy regional director of the Divi-
sion of Supervision and Consumer Pro-
tection (DSC) or, in the event such 
title become obsolete, any official of 
equivalent authority within the same 
FDIC region of DSC. 

(o) Appropriate FDIC office means the 
office designated by the appropriate re-
gional director or designee. 

(p) DSC means the Division of Super-
vision and Consumer Protection or, in 
the event the Division of Supervision 
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and Consumer Protection is reorga-
nized, such successor division. 

(q) Director means the Director of the 
Division of Supervision and Consumer 
Protection (DSC) or, in the event such 
title become obsolete, any official of 
equivalent or higher authority within 
the division. 

(r) Eligible depository institution means 
a depository institution that meets the 
following criteria: 

(1) Received an FDIC-assigned com-
posite rating of 1 or 2 under the Uni-
form Financial Institutions Rating 
System (UFIRS) as a result of its most 
recent federal or state examination; 

(2) Received a satisfactory or better 
Community Reinvestment Act (CRA) 
rating from its primary federal regu-
lator at its most recent examination, if 
the depository institution is subject to 
examination under part 345 of this 
chapter; 

(3) Received a compliance rating of 1 
or 2 from its primary federal regulator 
at its most recent examination; 

(4) Is well-capitalized as defined in 
the appropriate capital regulation and 
guidance of the institution’s primary 
federal regulator; and 

(5) Is not subject to a cease and desist 
order, consent order, prompt corrective 
action directive, written agreement, 
memorandum of understanding, or 
other administrative agreement with 
its primary federal regulator or char-
tering authority. 

(s) Filing means an application, no-
tice or request submitted to the FDIC 
under this part. 

(t) General Counsel means the head of 
the Legal Division of the FDIC or any 
official within the Legal Division exer-
cising equivalent authority for pur-
poses of this part. 

(u) Insider means a person who is or 
is proposed to be a director, officer, or-
ganizer, or incorporator of an appli-
cant; a shareholder who directly or in-
directly controls 10 percent or more of 
any class of the applicant’s out-
standing voting stock; or the associ-
ates or interests of any such person. 

(v) Institution-affiliated party shall 
have the same meaning as provided in 
section 3(u) of the Act (12 U.S.C. 
1813(u)). 

(w) NEPA means the National Envi-
ronmental Policy Act of 1969 (42 U.S.C. 
4321 et seq.). 

(x) NHPA means the National His-
toric Preservation Act of 1966 (16 U.S.C. 
470 et seq.). 

(y) Notice means a submission noti-
fying the FDIC that a depository insti-
tution intends to engage in or has com-
menced certain corporate activities or 
transactions. 

(z) Notice to primary regulator means 
the notice described in section 
8(a)(2)(A) of the Act concerning termi-
nation of deposit insurance (12 U.S.C. 
1818(a)(2)(A)). 

(aa) Regional counsel means a re-
gional counsel of the Legal Division or, 
in the event the title becomes obsolete, 
any official of equivalent authority 
within the Legal Division. 

(bb) Regional director means any re-
gional director in the Division of Su-
pervision and Consumer Protection 
(DSC), or in the event such title be-
come obsolete, any official of equiva-
lent authority within the division. 

(cc) [Reserved] 
(dd) Standard conditions means the 

conditions that the FDIC may impose 
as a routine matter when approving a 
filing, whether or not the applicant has 
agreed to their inclusion. The following 
conditions, or variations thereof, are 
standard conditions: 

(1) That the applicant has obtained 
all necessary and final approvals from 
the appropriate federal or state author-
ity or other appropriate authority; 

(2) That if the transaction does not 
take effect within a specified time pe-
riod, or unless, in the meantime, a re-
quest for an extension of time has been 
approved, the consent granted shall ex-
pire at the end of the specified time pe-
riod; 

(3) That until the conditional com-
mitment of the FDIC becomes effec-
tive, the FDIC retains the right to 
alter, suspend or withdraw its commit-
ment should any interim development 
be deemed to warrant such action; and 

(4) In the case of a merger trans-
action (as defined in ¶ 303.61(a) of this 
part), including a corporate reorganiza-
tion, that the proposed transaction not 
be consummated before the 30th cal-
endar day (or shorter time period as 
may be prescribed by the FDIC with 
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the concurrence of the Attorney Gen-
eral) after the date of the order approv-
ing the merger transaction. 

(ee) Tier 1 capital shall have the same 
meaning as provided in ¶ 325.2(v) of this 
chapter (12 CFR 325.2(v)). 

(ff) Total assets shall have the same 
meaning as provided in ¶ 325.2(x) of this 
chapter (12 CFR 325.2(x)). 

[67 FR 79247, Dec. 27, 2002, as amended at 68 
FR 50459, Aug. 21, 2003] 

§ 303.3 General filing procedures. 

Unless stated otherwise, filings 
should be submitted to the appropriate 
FDIC office. Forms and instructions for 
submitting filings may be obtained 
from any FDIC regional director. If no 
form is prescribed, the filing should be 
in writing; be signed by the applicant 
or a duly authorized agent; and contain 
a concise statement of the action re-
quested. For specific filing and content 
requirements, consult the appropriate 
subparts of this part. The FDIC may 
require the applicant to submit addi-
tional information. 

§ 303.4 Computation of time. 

For purposes of this part, and except 
as otherwise specifically provided, the 
FDIC begins computing the relevant 
period on the day after an event occurs 
(e.g., the day after a substantially com-
plete filing is received by the FDIC or 
the day after publication begins) 
through the last day of the relevant pe-
riod. When the last day is a Saturday, 
Sunday or federal holiday, the period 
runs until the end of the next business 
day. 

[67 FR 79247, Dec. 27, 2002, as amended at 68 
FR 50459, Aug. 21, 2003] 

§ 303.5 Effect of Community Reinvest-
ment Act performance on filings. 

Among other factors, the FDIC takes 
into account the record of performance 
under the Community Reinvestment 
Act (CRA) of each applicant in consid-
ering a filing for approval of: 

(a) The establishment of a domestic 
branch; 

(b) The relocation of the bank’s main 
office or a domestic branch; 

(c) The relocation of an insured 
branch of a foreign bank; 

(d) A transaction subject to the Bank 
Merger Act; and 

(e) Deposit insurance. 

§ 303.6 Investigations and examina-
tions. 

The FDIC may examine or inves-
tigate and evaluate facts related to any 
filing under this chapter to the extent 
necessary to reach an informed deci-
sion and take any action necessary or 
appropriate under the circumstances. 

§ 303.7 Public notice requirements. 
(a) General. The public must be pro-

vided with prior notice of a filing to es-
tablish a domestic branch, relocate a 
domestic branch or the main office, re-
locate an insured branch of a foreign 
bank, engage in a merger transaction, 
initiate a change of control trans-
action, or request deposit insurance. 
The public has the right to comment 
on, or to protest, these types of pro-
posed transactions during the relevant 
comment period. In order to fully ap-
prise the public of this right, an appli-
cant shall publish a public notice of its 
filing in a newspaper of general cir-
culation. For specific publication re-
quirements, consult subparts B (De-
posit Insurance), C (Branches and Relo-
cations), D (Merger Transactions), E 
(Change in Bank Control), and J (Inter-
national Banking) of this part. 

(b) Confirmation of publication. The 
applicant shall mail or otherwise de-
liver a copy of the newspaper notice to 
the appropriate FDIC office as part of 
its filing, or, if a copy is not available 
at the time of filing, promptly after 
publication. 

(c) Content of notice. (1) The public 
notice referred to in paragraph (a) of 
this section shall consist of the fol-
lowing: 

(i) Name and address of the appli-
cant(s). In the case of an application for 
deposit insurance for a de novo bank, 
include the names of all organizers or 
incorporators. In the case of an appli-
cation to establish a branch, include 
the location of the proposed branch or, 
in the case of an application to relo-
cate a branch or main office, include 
the current and proposed address of the 
office. In the case of a merger applica-
tion, include the names of all parties to 
the transaction. In the case of a notice 
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of acquisition of control, include the 
name(s) of the acquiring parties. In the 
case of an application to relocate an in-
sured branch of a foreign bank, include 
the current and proposed address of the 
branch. 

(ii) Type of filing being made; 
(iii) Name of the depository institu-

tion(s) that is the subject matter of the 
filing; 

(iv) That the public may submit com-
ments to the appropriate FDIC re-
gional director; 

(v) The address of the appropriate 
FDIC office where comments may be 
sent (the same location where the fil-
ing will be made); 

(vi) The closing date of the public 
comment period as specified in the ap-
propriate subpart; and 

(vii) That the nonconfidential por-
tions of the application are on file in 
the appropriate FDIC office and are 
available for public inspection during 
regular business hours; photocopies of 
the nonconfidential portion of the ap-
plication file will be made available 
upon request. 

(2) The requirements of paragraphs 
(c)(1)(iv) through (vii) of this section 
may be satisfied through use of the fol-
lowing notice: 

Any person wishing to comment on this ap-
plication may file his or her comments in 
writing with the regional director of the 
Federal Deposit Insurance Corporation at 
the appropriate FDIC office [insert address of 
office] not later than [insert closing date of 
the public comment period specified in the 
appropriate subpart of part 303]. The non- 
confidential portions of the application are 
on file at the appropriate FDIC office and are 
available for public inspection during reg-
ular business hours. Photocopies of the non-
confidential portion of the application file 
will be made available upon request. 

(d) Multiple transactions. The FDIC 
may consider more than one trans-
action, or a series of transactions, to 
be a single filing for purposes of the 
publication requirements of this sec-
tion. When publishing a single public 
notice for multiple transactions, the 
applicant shall explain in the public 
notice how the transactions are re-
lated. The closing date of the comment 
period shall be the closing date of the 
longest public comment period that ap-
plies to any of the related transactions. 

(e) Joint public notices. For a trans-
action subject to public notice require-
ments by the FDIC and another federal 
or state banking authority, the FDIC 
will accept publication of a single joint 
notice containing all the information 
required by both the FDIC and the 
other federal agency or state banking 
authority, provided that the notice 
states that comments must be sub-
mitted to the appropriate FDIC office 
and, if applicable, the other federal or 
state banking authority. 

(f) Where public notice is required, 
the FDIC may determine on a case-by- 
case basis that unusual circumstances 
surrounding a particular filing warrant 
modification of the publication re-
quirements. 

§ 303.8 Public access to filing. 

(a) General. For filings subject to a 
public notice requirement, any person 
may inspect or request a copy of the 
non-confidential portions of a filing 
(the public file) until 180 days following 
final disposition of a filing. Following 
the 180-day period, non-confidential 
portions of an application file will be 
made available in accordance with ’ 
303.8(c). The public file generally con-
sists of portions of the filing, sup-
porting data, supplementary informa-
tion, and comments submitted by in-
terested persons (if any) to the extent 
that the documents have not been af-
forded confidential treatment. To view 
or request photocopies of the public 
file, an oral or written request should 
be submitted to the appropriate FDIC 
office. The public file will be produced 
for review not more than one business 
day after receipt by the appropriate 
FDIC office of the request (either writ-
ten or oral) to see the file. The FDIC 
may impose a fee for photocopying in 
accordance with § 309.5(f) of this chap-
ter at the rates the FDIC publishes an-
nually in the FEDERAL REGISTER. 

(b) Confidential treatment. (1) The ap-
plicant may request that specific infor-
mation be treated as confidential. The 
following information generally is con-
sidered confidential: 

(i) Personal information, the release 
of which would constitute a clearly un-
warranted invasion of privacy; 
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(ii) Commercial or financial informa-
tion, the disclosure of which could re-
sult in substantial competitive harm to 
the submitter; and 

(iii) Information, the disclosure of 
which could seriously affect the finan-
cial condition of any depository insti-
tution. 

(2) If an applicant requests confiden-
tial treatment for information that the 
FDIC does not consider to be confiden-
tial, the FDIC may include that infor-
mation in the public file after noti-
fying the applicant. On its own initia-
tive, the FDIC may determine that cer-
tain information should be treated as 
confidential and withhold that infor-
mation from the public file. 

(c) FOIA requests. A written request 
for information withheld from the pub-
lic file, or copies of the public file fol-
lowing closure of the file 180 days after 
final disposition, should be submitted 
pursuant to the Freedom of Informa-
tion Act (5 U.S.C. 552) and part 309 of 
this chapter to the FDIC, Attn: FOIA/ 
Privacy Group, Legal Division, 550 17th 
Street, NW., Washington, DC 20429. 

§ 303.9 Comments. 
(a) Submission of comments. For filings 

subject to a public notice requirement, 
any person may submit comments to 
the appropriate FDIC regional director 
during the comment period. 

(b) Comment period—(1) General. Con-
sult appropriate subparts of this part 
for the comment period applicable to a 
particular filing. 

(2) Extension. The FDIC may extend 
or reopen the comment period if: 

(i) The applicant fails to file all re-
quired information on a timely basis to 
permit review by the public or makes a 
request for confidential treatment not 
granted by the FDIC that delays the 
public availability of that information; 

(ii) Any person requesting an exten-
sion of time satisfactorily dem-
onstrates to the FDIC that additional 
time is necessary to develop factual in-
formation that the FDIC determines 
may materially affect the application; 
or 

(iii) The FDIC determines that other 
good cause exists. 

(3) Solicitation of comments. Whenever 
appropriate, the appropriate regional 
director may solicit comments from 

any person or institution which might 
have an interest in or be affected by 
the pending filing. 

(4) Applicant response. The FDIC will 
provide copies of all comments re-
ceived to the applicant and may give 
the applicant an opportunity to re-
spond. 

§ 303.10 Hearings and other meetings. 
(a) Matters covered. This section cov-

ers hearings and other proceedings in 
connection with filings and determina-
tions for or by: 

(1) Deposit insurance by a proposed 
new depository institution or operating 
non-insured institution; 

(2) An insured state nonmember bank 
to establish a domestic branch or to re-
locate a main office or domestic 
branch; 

(3) Relocation of an insured branch of 
a foreign bank; 

(4)(i) Merger transaction which re-
quires the FDIC’s prior approval under 
the Bank Merger Act (12 U.S.C. 1828(c)); 

(ii) Except as otherwise expressly 
provided, the provisions of this § 303.10 
shall not be applicable to any proposed 
merger transaction which the FDIC 
Board of Directors determines must be 
acted upon immediately to prevent the 
probable failure of one of the institu-
tions involved, or must be handled with 
expeditious action due to an existing 
emergency condition, as permitted by 
the Bank Merger Act (12 U.S.C. 
1828(c)(6)); 

(5) Nullification of a decision on a fil-
ing; and 

(6) Any other purpose or matter 
which the FDIC Board of Directors in 
its sole discretion deems appropriate. 

(b) Hearing requests. (1) Any person 
may submit a written request for a 
hearing on a filing: 

(i) To the appropriate regional direc-
tor before the end of the comment pe-
riod; or 

(ii) To the appropriate regional direc-
tor, pursuant to a notice to nullify a 
decision on a filing issued pursuant to 
§ 303.11(g)(2)(i) or (ii). 

(2) The request must describe the na-
ture of the issues or facts to be pre-
sented and the reasons why written 
submissions would be insufficient to 
make an adequate presentation of 
those issues or facts to the FDIC. A 
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person requesting a hearing shall si-
multaneously submit a copy of the re-
quest to the applicant. 

(c) Action on a hearing request. The 
appropriate regional director, after 
consultation with the Legal Division, 
may grant or deny a request for a hear-
ing and may limit the issues that he or 
she deems relevant or material. The 
FDIC generally grants a hearing re-
quest only if it determines that written 
submissions would be insufficient or 
that a hearing otherwise would be in 
the public interest. 

(d) Denial of a hearing request. If the 
appropriate regional director, after 
consultation with the Legal Division, 
denies a hearing request, he or she 
shall notify the person requesting the 
hearing of the reason for the denial. A 
decision to deny a hearing request 
shall be a final agency determination 
and is not appealable. 

(e) FDIC procedures prior to the hear-
ing—(1) Notice of hearing. The FDIC 
shall issue a notice of hearing if it 
grants a request for a hearing or orders 
a hearing because it is in the public in-
terest. The notice of hearing shall 
state the subject and date of the filing, 
the time and place of the hearing, and 
the issues to be addressed. The FDIC 
shall send a copy of the notice of hear-
ing to the applicant, to the person re-
questing the hearing, and to anyone 
else requesting a copy. 

(2) The presiding officer shall be the 
regional director or designee or such 
other person as may be named by the 
Board or the Director. The presiding 
officer is responsible for conducting 
the hearing and determining all proce-
dural questions not governed by this 
section. 

(f) Participation in the hearing. Any 
person who wishes to appear (partici-
pant) shall notify the appropriate re-
gional director of his or her intent to 
participate in the hearing no later than 
10 days from the date that the FDIC 
issues the Notice of Hearing. At least 5 
days before the hearing, each partici-
pant shall submit to the appropriate 
regional director, as well as to the ap-
plicant and any other person as re-
quired by the FDIC, the names of wit-
nesses, a statement describing the pro-
posed testimony of each witness, and 

one copy of each exhibit the partici-
pant intends to present. 

(g) Transcripts. The FDIC shall ar-
range for a hearing transcript. The per-
son requesting the hearing and the ap-
plicant each shall bear the cost of one 
copy of the transcript for his or her use 
unless such cost is waived by the pre-
siding officer and incurred by the 
FDIC. 

(h) Conduct of the hearing—(1) Presen-
tations. Subject to the rulings of the 
presiding officer, the applicant and 
participants may make opening and 
closing statements and present and ex-
amine witnesses, material, and data. 

(2) Information submitted. Any person 
presenting material shall furnish one 
copy to the FDIC, one copy to the ap-
plicant, and one copy to each partici-
pant. 

(3) Laws not applicable to hearings. 
The Administrative Procedure Act (5 
U.S.C. 551 et seq.), the Federal Rules of 
Evidence (28 U.S.C. Appendix), the Fed-
eral Rules of Civil Procedure (28 U.S.C. 
Rule 1 et seq.), and the FDIC’s Rules of 
Practice and Procedure (12 CFR part 
308) do not govern hearings under this 
§ 303.10. 

(i) Closing the hearing record. At the 
applicant’s or any participant’s re-
quest, or at the FDIC’s discretion, the 
FDIC may keep the hearing record 
open for up to 10 days following the 
FDIC’s receipt of the transcript. The 
FDIC shall resume processing the filing 
after the record closes. 

(j) Disposition and notice thereof. The 
presiding officer shall make a rec-
ommendation to the FDIC within 20 
days following the date the hearing and 
record on the proceeding are closed. 
The FDIC shall notify the applicant 
and all participants of the final dis-
position of a filing and shall provide a 
statement of the reasons for the final 
disposition. 

(k) Computation of time. In computing 
periods of time under this section, the 
provisions of § 308.12 of the FDIC’s 
Rules of Practice and Procedure (12 
CFR 308.12) shall apply. 

(l) Informal proceedings. The FDIC 
may arrange for an informal pro-
ceeding with an applicant and other in-
terested parties in connection with a 
filing, either upon receipt of a written 
request for such a meeting made during 
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the comment period, or upon the 
FDIC’s own initiative. No later than 10 
days prior to an informal proceeding, 
the appropriate regional director shall 
notify the applicant and each person 
who requested a hearing or oral presen-
tation of the date, time, and place of 
the proceeding. The proceeding may as-
sume any form, including a meeting 
with FDIC representatives at which 
participants will be asked to present 
their views orally. The regional direc-
tor may hold separate meetings with 
each of the participants. 

(m) Authority retained by FDIC Board 
of Directors to modify procedures. The 
FDIC Board of Directors may delegate 
authority by resolution on a case-by- 
case basis to the presiding officer to 
adopt different procedures in indi-
vidual matters and on such terms and 
conditions as the Board of Directors 
determines in its discretion. The reso-
lution shall be made available for pub-
lic inspection and copying in the Office 
of the General Counsel, Executive Sec-
retary Section under the Freedom of 
Information Act (5 U.S.C. 552(a)(2)). 

§ 303.11 Decisions. 
(a) General procedures. The FDIC may 

approve, conditionally approve, deny, 
or not object to a filing after appro-
priate review and consideration of the 
record. The FDIC will promptly notify 
the applicant and any person who 
makes a written request of the final 
disposition of a filing. If the FDIC de-
nies a filing, the FDIC will imme-
diately notify the applicant in writing 
of the reasons for the denial. 

(b) Authority retained by FDIC Board 
of Directors to modify procedures. In act-
ing on any filing under this part, the 
FDIC Board of Directors may by reso-
lution adopt procedures which differ 
from those contained in this part when 
it deems it necessary or in the public 
interest to do so. The resolution shall 
be made available for public inspection 
and copying in the Office of the Gen-
eral Counsel, Executive Secretary Sec-
tion under the Freedom of Information 
Act (5 U.S.C. 552(a)(2)). 

(c) Expedited processing. (1) A filing 
submitted by an eligible depository in-
stitution as defined in § 303.2(r) will re-
ceive expedited processing as specified 
in the appropriate subparts of this part 

unless the FDIC determines to remove 
the filing from expedited processing for 
any of the reasons set forth in para-
graph (c)(2) of this section. Except for 
filings made pursuant to subpart J 
(International Banking), expedited 
processing will not be available for any 
filing that the appropriate regional di-
rector does not have delegated author-
ity to approve. 

(2) Removal of filing from expedited 
processing. The FDIC may remove a fil-
ing from expedited processing at any 
time prior to final disposition if: 

(i) For filings subject to public notice 
under § 303.7, an adverse comment is re-
ceived that warrants additional inves-
tigation or review; 

(ii) For filings subject to evaluation 
of CRA performance under § 303.5, a 
CRA protest is received that warrants 
additional investigation or review, or 
the appropriate regional director deter-
mines that the filing presents a signifi-
cant CRA or compliance concern; 

(iii) For any filing, the appropriate 
regional director determines that the 
filing presents a significant super-
visory concern, or raises a significant 
legal or policy issue; or 

(iv) For any filing, the appropriate 
regional director determines that other 
good cause exists for removal. 

(3) For purposes of this section, a sig-
nificant CRA concern includes, but is 
not limited to, a determination by the 
appropriate regional director that, al-
though a depository institution may 
have an institution-wide rating of sat-
isfactory or better, a depository insti-
tution’s CRA rating is less than satis-
factory in a state or multi-state metro-
politan statistical area, or a depository 
institution’s CRA performance is less 
than satisfactory in a metropolitan 
statistical area as defined in 12 CFR 
345.12 (MSA) or in the non-MSA portion 
of a state in which it seeks to expand 
through approval of an application for 
a deposit facility as defined in 12 U.S.C. 
2902(3). 

(4) If the FDIC determines that it is 
necessary to remove a filing from expe-
dited processing pursuant to paragraph 
(c)(2) of this section, the FDIC prompt-
ly will provide the applicant with a 
written explanation 

(d) Multiple transactions. If the FDIC 
is considering related transactions, 
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some or all of which have been granted 
expedited processing, then the longest 
processing time for any of the related 
transactions shall govern for purposes 
of approval. 

(e) Abandonment of filing. A filing 
must contain all information set forth 
in the applicable subpart of this part. 
To the extent necessary to evaluate a 
filing, the FDIC may require an appli-
cant to provide additional information. 
If information requested by the FDIC is 
not provided within the time period 
specified by the agency, the FDIC may 
deem the filing abandoned and shall 
provide written notification to the ap-
plicant and any interested parties that 
submitted comments to the FDIC that 
the file has been closed. 

(f) Appeals and requests for reconsider-
ation—(1) General. Appeal procedures 
for a denial of a change in bank control 
(subpart E), change in senior executive 
officer or board of directors (subpart F) 
or denial of an application pursuant to 
section 19 of the FDI Act (subpart L) 
are contained in 12 CFR part 308, sub-
parts D, L, and M, respectively. For all 
other filings covered by this chapter 
for which appeal procedures are not 
provided by regulation or other written 
guidance, the procedures specified in 
paragraphs (f) (2) and (3) of this section 
shall apply. A decision to deny a re-
quest for a hearing is a final agency de-
termination and is not appealable. 

(2) Filing procedures. Within 15 days of 
receipt of notice from the FDIC that 
its filing has been denied, any appli-
cant may file a request for reconsider-
ation with the appropriate regional di-
rector. 

(3) Content of filing. A request for re-
consideration must contain the fol-
lowing information: 

(i) A resolution of the board of direc-
tors of the applicant authorizing filing 
of the request if the applicant is a cor-
poration, or a letter signed by the indi-
vidual(s) filing the request if the appli-
cant is not a corporation; 

(ii) Relevant, substantive informa-
tion that for good cause was not pre-
viously set forth in the filing; and 

(iii) Specific reasons why the FDIC 
should reconsider its prior decision. 

(4)–(5) [Reserved] 
(6) Processing. The FDIC will notify 

the applicant whether reconsideration 

will be granted or denied within 15 days 
of receipt of a request for reconsider-
ation. If a request for reconsideration 
is granted pursuant to § 303.11(f), the 
FDIC will notify the applicant of the 
final agency decision on such filing 
within 60 days of its receipt of the re-
quest for reconsideration. 

(g) Nullification, withdrawal, revoca-
tion, amendment, and suspension of deci-
sions on filings—(1) Grounds for action. 
Except as otherwise provided by law or 
regulation, the FDIC may nullify, 
withdraw, revoke, amend or suspend a 
decision on a filing if it becomes aware 
at anytime: 

(i) Of any material misrepresentation 
or omission related to the filing or of 
any material change in circumstance 
that occurred prior to the consumma-
tion of the transaction or commence-
ment of the activity authorized by the 
decision on the filing; or 

(ii) That the decision on the filing is 
contrary to law or regulation or was 
granted due to clerical or administra-
tive error. 

(iii) Any person responsible for a ma-
terial misrepresentation or omission in 
a filing or supporting materials may be 
subject to an enforcement action and 
other penalties, including criminal 
penalties provided in Title 18 of the 
United States Code. 

(2) Notice of intent and temporary 
order. (i) Except as provided in 
§ 303.11(g)(2)(ii), before taking action 
under this § 303.11(g), the FDIC shall 
issue and serve on an applicant written 
notice of its intent to take such action. 
A notice of intent to act on a filing 
shall include: 

(A) The reasons for the proposed ac-
tion; and 

(B) The date by which the applicant 
may file a written response with the 
FDIC. 

(ii) The FDIC may issue a temporary 
order on a decision on a filing without 
providing an applicant a prior notice of 
intent if the FDIC determines that: 

(A) It is necessary to reevaluate the 
impact of a change in circumstance 
prior to the consummation of the 
transaction or commencement of the 
activity authorized by the decision on 
the filing; or 
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(B) The activity authorized by the 
filing may pose a threat to the inter-
ests of the depository institution’s de-
positors or may threaten to impair 
public confidence in the depository in-
stitution. 

(iii) A temporary order shall provide 
the applicant with an opportunity to 
make a written response in accordance 
with § 303.11(g)(3) of this section. 

(3) Response to notice of intent or tem-
porary order. An applicant may file a 
written response to a notice of intent 
or a temporary order within 15 days 
from the date of service of the notice 
or temporary order. The written re-
sponse should include: 

(i) An explanation of why the pro-
posed action or temporary order is not 
warranted; and 

(ii)(A) Any other relevant informa-
tion, mitigation circumstance, docu-
mentation, or other evidence in sup-
port of the applicant’s position. An ap-
plicant may also request a hearing 
under § 303.10. 

(B) Failure by an applicant to file a 
written response with the FDIC to a 
notice of intent or a temporary order 
within the specified time period, shall 
constitute a waiver of the opportunity 
to respond and shall constitute consent 
to a final order under this paragraph 
(g). The FDIC shall consider any such 
response, if filed in a timely manner, 
within 30 days of receiving the re-
sponse. 

(4) Effective date. All orders issued 
pursuant to this section shall become 
effective immediately upon issuance 
unless otherwise stated therein. 

[67 FR 79247, Dec. 27, 2002, as amended at 68 
FR 50459, Aug. 21, 2003] 

§ 303.12 Waivers. 

(a) The Board of Directors, of the 
FDIC (Board) may, for good cause and 
to the extent permitted by statute, 
waiver the applicability of any provi-
sion of this chapter. 

(b) The provisions of this chapter 
may be suspended, revoked, amended 
or waived for good cause shown, in 
whole or in part, at any time by the 
Board, subject to the provisions of the 
Administrative Procedure Act and the 
provisions of this chapter. Any provi-
sion of the rules may be waived by the 

Board on its own motion or on petition 
if good cause thereof is shown. 

[68 FR 50459, Aug. 21, 2003] 

§ 303.13 [Reserved] 

§ 303.14 Being ‘‘engaged in the busi-
ness of receiving deposits other 
than trust funds.’’ 

(a) Except as provided in paragraphs 
(b), (c), and (d) of this section, a deposi-
tory institution shall be ‘‘engaged in 
the business of receiving deposits other 
than trust funds’’ only if it maintains 
one or more non-trust deposit accounts 
in the minimum aggregate amount of 
$500,000. 

(b) An applicant for federal deposit 
insurance under section 5 of the FDI 
Act, 12 U.S.C. 1815(a), shall be deemed 
to be ‘‘engaged in the business of re-
ceiving deposits other than trust 
funds’’ from the date that the FDIC ap-
proves deposit insurance for the insti-
tution until one year after it opens for 
business. 

(c) Any depository institution that 
fails to satisfy the minimum deposit 
standard specified in paragraph (a) of 
this section as of two consecutive call 
report dates (i.e., March 31st, June 
30th, September 30th, and December 
31st) shall be subject to a determina-
tion by the FDIC that the institution is 
not ‘‘engaged in the business of receiv-
ing deposits other than trust funds’’ 
and to termination of its insured sta-
tus under section 8(p) of the FDI Act, 
12 U.S.C. 1818(p). For purposes of this 
paragraph, the first three call report 
dates after the institution opens for 
business are excluded. 

(d) Notwithstanding any failure by 
an insured depository institution to 
satisfy the minimum deposit standard 
in paragraph (a) of this section, the in-
stitution shall continue to be ‘‘engaged 
in the business of receiving deposits 
other than trust funds’’ for purposes of 
section 3 of the FDI Act until the insti-
tution’s insured status is terminated 
by the FDIC pursuant to a proceeding 
under section 8(a) or section 8(p) of the 
FDI Act. 12 U.S.C. 1818(a) or 1818(p). 
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§ 303.15 Certain limited liability com-
panies deemed incorporated under 
State law. 

(a) For purposes of the definition of 
‘‘State bank’’ in 12 U.S.C. 1813(a)(2) and 
this Chapter, a banking institution 
that is chartered as a limited liability 
company (LLC) under the law of any 
State is deemed to be ‘‘incorporated’’ 
under the law of the State, if 

(1) The institution is not subject to 
automatic termination, dissolution, or 
suspension upon the happening of some 
event (including, e.g., the death, dis-
ability, bankruptcy, expulsion, or with-
drawal of an owner of the institution), 
other than the passage of time; 

(2) The exclusive authority to man-
age the institution is vested in a board 
of managers or directors that is elected 
or appointed by the owners, and that 
operates in substantially the same 
manner as, and has substantially the 
same rights, powers, privileges, duties, 
responsibilities, as a board of directors 
of a bank chartered as a corporation in 
the State; 

(3) Neither State law, nor the institu-
tion’s operating agreement, bylaws, or 
other organizational documents pro-
vide that an owner of the institution is 
liable for the debts, liabilities, and ob-
ligations of the institution in excess of 
the amount of the owner’s investment; 
and 

(4) Neither State law, nor the institu-
tion’s operating agreement, bylaws, or 
other organizational documents re-
quire the consent of any other owner of 
the institution in order for an owner to 
transfer an ownership interest in the 
institution, including voting rights. 

(b) For purposes of the Federal De-
posit Insurance Act and this Chapter, 

(1) Each of the terms ‘‘stockholder’’ 
and ‘‘shareholder’’ includes an owner of 
any interest in a bank chartered as an 
LLC, including a member or partici-
pant; 

(2) The term ‘‘director’’ includes a 
manager or director of a bank char-
tered as an LLC, or other person who 
has, with respect to such a bank, au-
thority substantially similar to that of 
a director of a corporation; 

(3) The term ‘‘officer’’ includes an of-
ficer of a bank chartered as an LLC, or 
other person who has, with respect to 
such a bank, authority substantially 

similar to that of an officer of a cor-
poration; and 

(4) Each of the terms ‘‘voting stock,’’ 
‘‘voting shares,’’ and ‘‘voting securi-
ties’’ includes ownership interests in a 
bank chartered as an LLC, as well as 
any certificates or other evidence of 
such ownership interests. 

[68 FR 7308, Feb. 13, 2003] 

§§ 303.16–303.19 [Reserved] 

Subpart B—Deposit Insurance 

§ 303.20 Scope. 

This subpart sets forth the proce-
dures for applying for deposit insur-
ance for a proposed depository institu-
tion or an operating noninsured deposi-
tory institution under section 5 of the 
FDI Act (12 U.S.C. 1815). It also sets 
forth the procedures for requesting 
continuation of deposit insurance for a 
state-chartered bank withdrawing from 
membership in the Federal Reserve 
System and for interim institutions 
chartered to facilitate a merger trans-
action. Each bank that results from 
the conversion of a Federal savings as-
sociation into multiple banks pursuant 
to section 5(i)(5) of the Home Owners’ 
Loan Act, 12 U.S.C. 1464(i)(5), is treated 
as a proposed depository institution or 
a de novo institution, as appropriate, 
for purposes of this subpart. 

[67 FR 79247, Dec. 27, 2002, as amended at 73 
FR 2145, Jan. 14, 2008] 

§ 303.21 Filing procedures. 

(a) Applications for deposit insurance 
shall be filed with the appropriate 
FDIC office. The relevant application 
forms and instructions for applying for 
deposit insurance for an existing or 
proposed depository institution may be 
obtained from any FDIC regional direc-
tor. 

(b) An application for deposit insur-
ance for an interim depository institu-
tion shall be filed and processed in ac-
cordance with the procedures set forth 
in § 303.24, subject to the provisions of 
§ 303.62(b)(2) regarding deposit insur-
ance for interim institutions. An in-
terim institution is defined as a state- 
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