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(6) Pay excessive compensation or bo-
nuses. Part 364 of this chapter provides
guidance for determining excessive
compensation; or

(7) Pay interest on new or renewed li-
abilities at a rate that would increase
the institution’s weighted average cost
of funds to a level significantly exceed-
ing the prevailing rates of interest on
insured deposits in the institution’s
normal market area. Section 337.6 of
this chapter (Brokered deposits) pro-
vides guidance for defining the rel-
evant terms of this provision; however
this provision does not supersede the
general prohibitions contained in
§337.6.

§§303.208-303.219 [Reserved]

Subpart L—Section 19 of the FDI
Act (Consent to Service of
Persons Convicted of Certain
Criminal Offenses)

§303.220 Scope.

This subpart covers applications
under section 19 of the FDI Act (12
U.S.C. 1829). Pursuant to section 19,
any person who has been convicted of
any criminal offense involving dishon-
esty, breach of trust, or money laun-
dering, or has agreed to enter into a
pretrial diversion or similar program
in connection with a prosecution for
such offense, may not become, or con-
tinue as, an institution-affiliated party
of an insured depository institution;
own or control, directly or indirectly,
any insured depository institution; or
otherwise participate, directly or indi-
rectly, in the conduct of the affairs of
any insured depository institution
without the prior written consent of
the FDIC.

§303.221 Filing procedures.

(a) Where to file. An application under
section 19 of the FDI Act shall be filed
with the appropriate FDIC office.

(b) Contents of filing. Application
forms may be obtained from any FDIC
regional director. The FDIC may re-
quire additional information beyond
that sought in the form, as warranted,
in individual cases.
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§303.222 Service at another insured
depository institution.

In the case of a person who has al-
ready been approved by the FDIC under
this subpart or section 19 of the FDI
Act in connection with a particular in-
sured depository institution, such per-
son may not become an institution af-
filiated party, or own or control di-
rectly or indirectly another insured de-
pository institution, or participate in
the conduct of the affairs of another in-
sured depository institution, without
the prior written consent of the FDIC.

§303.223 Applicant’s right to hearing
following denial.

An applicant may request a hearing
following a denial of an application in
accordance with the provisions of part
308 of this chapter.

§§ 303.224-303.239 [Reserved]

Subpart M—Other Filings

§303.240 General.

This subpart sets forth the filing pro-
cedures to be followed when seeking
the FDIC’s consent to engage in cer-
tain activities or accomplish other
matters as specified in the individual
sections contained herein. For those
matters covered by this subpart that
also have substantive FDIC regulations
or related statements of policy, ref-
erences to the relevant regulations or
statements of policy are contained in
the specific sections.

§303.241 Reduce or retire -capital
stock or capital debt instruments.

(a) Scope. This section contains the
procedures to be followed by an insured
state nonmember bank to seek the
prior approval of the FDIC to reduce
the amount or retire any part of its
common or preferred stock, or to retire
any part of its capital notes or deben-
tures pursuant to section 18(i)(1) of the
Act (12 U.S.C. 1828(1)(1)).

(b) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC office.

(c) Content of filing. The application
shall contain the following:

(1) The type and amount of the pro-
posed change to the capital structure
and the reason for the change;
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(2) A schedule detailing the present
and proposed capital structure;

(3) The time period that the proposal
will encompass;

(4) If the proposal involves a series of
transactions affecting Tier 1 capital
components which will be con-
summated over a period of time which
shall not exceed twelve months, the ap-
plication shall certify that the insured
depository institution will maintain
itself as a well-capitalized institution
as defined in part 325 of this chapter,
both before and after each of the pro-
posed transactions;

(5) If the proposal involves the repur-
chase of capital instruments, the
amount of the repurchase price and the
basis for establishing the fair market
value of the repurchase price;

(6) A statement that the proposal
will be available to all holders of a par-
ticular class of outstanding capital in-
struments on an equal basis, and if not,
the details of any restrictions; and

(7) The date that the applicant’s
board of directors approved the pro-
posal.

(d) Additional information. The FDIC
may request additional information at
any time during processing of the ap-
plication.

(e) Undercapitalized institutions. Pro-
cedures regarding applications by an
undercapitalized insured depository in-
stitution to retire capital stock or cap-
ital debt instruments pursuant to sec-
tion 38 of the FDI Act (12 U.S.C. 18310)
are set forth in subpart K (Prompt Cor-
rective Action), §303.203. Applications
pursuant to sections 38 and 18(i) may
be filed concurrently, or as a single ap-
plication.

(f) Expedited processing for eligible de-
pository institutions. An application
filed under this section by an eligible
depository institution as defined
in§303.2(r) will be acknowledged in
writing by the FDIC and will receive
expedited processing, unless the appli-
cant is notified in writing to the con-
trary and provided with the basis for
that decision. The FDIC may remove
an application from expedited proc-
essing for any of the reasons set forth
in §303.11(c)(2). Absent such removal,
an application processed under expe-
dited processing will be deemed ap-
proved 20 days after the FDIC’s receipt
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of a substantially complete applica-
tion.

(g) Standard processing. For those ap-
plications that are not processed pur-
suant to expedited procedures, the
FDIC will provide the applicant with
written notification of the final action
as soon as the decision is rendered.

§303.242

(a) Scope. This section contains the
procedures to be followed by a state
nonmember bank to seek the FDIC’s
prior consent to exercise trust powers.
The FDIC’s prior consent to exercise
trust powers is not required in the fol-
lowing circumstances:

(1) Where a state nonmember bank
received authority to exercise trust
powers from its chartering authority
prior to December 1, 1950; or

(2) Where an insured depository insti-
tution continues to conduct trust ac-
tivities pursuant to authority granted
by its chartering authority subsequent
to a charter conversion or withdrawal
from membership in the Federal Re-
serve System.

(b) Where to file. Applicants shall sub-
mit to the appropriate FDIC office a
completed form, ‘“‘Application for Con-
sent To Exercise Trust Powers’”. This
form may be obtained from any FDIC
regional director.

(c) Content of filing. The filing shall
consist of the completed trust applica-
tion form.

(d) Additional information. The FDIC
may request additional information at
any time during processing of the fil-
ing.

(e) Expedited processing for eligible de-
pository institutions. An application
filed under this section by an eligible
depository institution as defined in
§303.2(r) will be acknowledged in writ-
ing by the FDIC and will receive expe-
dited processing, unless the applicant
is notified in writing to the contrary
and provided with the basis for that de-
cision. The FDIC may remove an appli-
cation from expedited processing for
any of the reasons set forth in
§303.11(c)(2). Absent such removal, an
application processed under expedited
procedures will be deemed approved 30
days after the FDIC’s receipt of a sub-
stantially complete application.

Exercise of trust powers.
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(f) Standard processing. For those ap-
plications that are not processed pur-
suant to the expedited procedures, the
FDIC will provide the applicant with
written notification of the final action
when the decision is rendered.

§303.243 Brokered deposit waivers.

(a) Scope. Pursuant to section 29 of
the FDI Act (12 U.S.C. 1831f) and part
337 of this chapter, an adequately cap-
italized insured depository institution
may not accept, renew or roll over any
brokered deposits unless it has ob-
tained a waiver from the FDIC. A well-
capitalized insured depository institu-
tion may accept brokered deposits
without a waiver, and an undercapital-
ized insured depository institution may
not accept, renew or roll over any bro-
kered deposits under any @ cir-
cumstances. This section contains the
procedures to be followed to file with
the FDIC for a brokered deposit waiver.
The FDIC will provide notice to the de-
pository institution’s appropriate fed-
eral banking agency and any state reg-
ulatory agency, as appropriate, that a
request for a waiver has been filed and
will consult with such agency or agen-
cies, prior to taking action on the in-
stitution’s request for a waiver. Prior
notice and/or consultation shall not be
required in any particular case if the
FDIC determines that the cir-
cumstances require it to take action
without giving such notice and oppor-
tunity for consultation.

(b) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC office.

(c) Content of filing. The application
shall contain the following:

(1) The time period for which the
waiver is requested;

(2) A statement of the policy gov-
erning the use of brokered deposits in
the institution’s overall funding and li-
quidity management program;

(3) The volume, rates and maturities
of the brokered deposits held currently
and anticipated during the waiver pe-
riod sought, including any internal
limits placed on the terms, solicitation
and use of brokered deposits;

(4) How brokered deposits are costed
and compared to other funding alter-
natives and how they are used in the
institution’s lending and investment
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activities, including a detailed discus-
sion of asset growth plans;

(5) Procedures and practices used to
solicit brokered deposits, including an
identification of the principal sources
of such deposits;

(6) Management systems overseeing
the solicitation, acceptance and use of
brokered deposits;

(7) A recent consolidated financial
statement with balance sheet and in-
come statements; and

(8) The reasons the institution be-
lieves its acceptance, renewal or roll-
over of brokered deposits would pose no
undue risk.

(d) Additional information. The FDIC
may request additional information at
any time during processing of the ap-
plication.

(e) Expedited processing for eligible de-
pository institutions. An application
filed under this section by an eligible
depository institution as defined in
this paragraph will be acknowledged in
writing by the FDIC and will receive
expedited processing, unless the appli-
cant is notified in writing to the con-
trary and provided with the basis for
that decision. For the purpose of this
section, an applicant will be deemed an
eligible depository institution if it sat-
isfies all of the criteria contained in
§303.2(r) except that the applicant may
be adequately capitalized rather than
well-capitalized. The FDIC may remove
an application from expedited proc-
essing for any of the reasons set forth
in §303.11(c)(2). Absent such removal,
an application processed under expe-
dited procedures will be deemed ap-
proved 21 days after the FDIC’s receipt
of a substantially complete applica-
tion.

(f) Standard processing. For those fil-
ings which are not processed pursuant
to the expedited procedures, the FDIC
will provide the applicant with written
notification of the final action as soon
as the decision is rendered.

(g) Conditions for approval. A waiver
issued pursuant to this section shall:

(1) Be for a fixed period, generally no
longer than two years, but may be ex-
tended upon refiling; and

(2) May be revoked by the FDIC at
any time by written notice to the insti-
tution.
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§303.244 Golden parachute and sever-
ance plan payments.

(a) Scope. Pursuant to section 18(k) of
the FDI Act (12 U.S.C. 1828(k)) and part
359 of this chapter, an insured deposi-
tory institution or depository institu-
tion holding company may not make
golden parachute payments or excess
nondiscriminatory severance plan pay-
ments unless the depository institution
or holding company obtains permission
to make such payments in accordance
with the rules contained in part 359 of
this chapter. This section contains the
procedures to file for the FDIC’s con-
sent when such consent is necessary
under part 359 of this chapter.

(1) Golden parachute payments. A trou-
bled insured depository institution or a
troubled depository institution holding
company is prohibited from making
golden parachute payments (as defined
in §359.1(f)(1) of this chapter) unless it
obtains the consent of the appropriate
federal banking agency and the written
concurrence of the FDIC. Therefore, in
the case of golden parachute payments,
the procedures in this section apply to
all troubled insured depository institu-
tions and troubled depository institu-
tion holding companies.

(2) Ezxcess mondiscriminatory severance
plan payments. In the case of excess
nondiscriminatory severance plan pay-
ments as provided by §359.1(f)(2)(v) of
this chapter, the FDIC’s consent is nec-
essary for state nonmember banks that
meet the criteria set forth in
§359.1(f)(1)(ii) of this chapter. In addi-
tion, the FDIC’s consent is required for
all insured depository institutions or
depository institution holding compa-
nies that meet the same criteria and
seek to make payments in excess of the
12-month amount specified in
§359.1(H)(2)(V).

(b) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC regional director.

(c) Content of filing. The application
shall contain the following:

(1) The reasons why the applicant
seeks to make the payment;

(2) An identification of the institu-
tion-affiliated party who will receive
the payment;

(3) A copy of any contract or agree-
ment regarding the subject matter of
the filing;
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(4) The cost of the proposed payment
and its impact on the institution’s cap-
ital and earnings;

(5) The reasons why the consent to
the payment should be granted; and

(6) Certification and documentation
as to each of the points cited in
§3569.4(a)(4).

(d) Additional information. The FDIC
may request additional information at
any time during processing of the fil-
ing.

(e) Processing. The FDIC will provide
the applicant with a subsequent writ-
ten notification of the final action
taken as soon as the decision is ren-
dered.

[67 FR 79247, Dec. 27, 2002, as amended at 68
FR 50461, Aug. 21, 2003]

§303.245 Waiver of liability for com-
monly controlled depository institu-
tions.

(a) Scope. Section 5(e) of the FDI Act
(12 U.S.C. 1815(e)) creates liability for
commonly controlled insured deposi-
tory institutions for losses incurred or
anticipated to be incurred by the FDIC
in connection with the default of a
commonly controlled insured deposi-
tory institution or any assistance pro-
vided by the FDIC to any commonly
controlled insured depository institu-
tion in danger of default. In addition to
certain statutory exceptions and exclu-
sions contained in sections 5(e)(6), (7)
and (8), the FDI Act also permits the
FDIC, in its discretion, to exempt any
insured depository institution from
this liability if it determines that such
exemption is in the best interests of
the Deposit Insurance Fund. This sec-
tion describes procedures to request a
conditional waiver of liability pursuant
to section 5 of the FDI Act (12 U.S.C.
1815(e)(b)(A)).

(b) Definition. Conditional waiver of
liability means an exemption from li-
ability pursuant to section 5(e) of the
FDI Act (12 U.S.C. 1815(e)) subject to
terms and conditions.

(c) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC office.

(d) Content of filing. The application
shall contain the following informa-
tion:

(1) The basis for requesting a waiver;
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(2) The existence of any significant
events (e.g., change in control, capital
injection, etc.) that may have an im-
pact upon the applicant and/or any po-
tentially liable institution;

(3) Current, and if applicable, pro
forma financial information regarding
the applicant and potentially liable in-
stitution(s); and

(4) The benefits to the appropriate
FDIC insurance fund resulting from the
waiver and any related events.

(e) Additional information. The FDIC
may request additional information at
any time during the processing of the
filing.

(f) Processing. The FDIC will provide
the applicant with written notification
of the final action as soon as the deci-
sion is rendered.

(g) Failure to comply with terms of con-
ditional waiver. In the event a condi-
tional waiver of liability is issued, fail-
ure to comply with the terms specified
therein may result in the termination
of the conditional waiver of liability.
The FDIC reserves the right to revoke
the conditional waiver of liability after
giving the applicant written notice of
such revocation and a reasonable op-
portunity to be heard on the matter
pursuant to §303.10.

[67 FR 79247, Dec. 27, 2002, as amended at 71
FR 20526, Apr. 21, 2006]

§303.246 Conversion with diminution
of capital.

(a) Scope. This section contains the
procedures to be followed by an insured
federal depository institution seeking
the prior written consent of the FDIC
pursuant to section 18(i)(2) of the FDI
Act (12 U.S.C. 1828(i)(2)) to convert
from an insured federal depository in-
stitution to an insured state non-
member bank (except a District bank)
where the capital stock or surplus of
the resulting bank will be less than the
capital stock or surplus, respectively,
of the converting institution at the
time of the shareholders’ meeting ap-
proving such conversion.

(b) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC office.

(c) Content of filing. The application
shall contain the following informa-
tion:
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(1) A description of the proposed
transaction;

(2) A schedule detailing the present
and proposed capital structure; and

(3) A copy of any documents sub-
mitted to the state chartering author-
ity with respect to the charter conver-
sion.

(d) Additional information. The FDIC
may request additional information at
any time during the processing.

(e) Processing. The FDIC will provide
the applicant with written notification
of the final action when the decision is
rendered.

[67 FR 79247, Dec. 27, 2002. Redesignated at 71
FR 20526, Apr. 21, 2006]

§303.247 Continue or resume status as
an insured institution following ter-
mination under section 8 of the FDI
Act.

(a) Scope. This section relates to an
application by a depository institution
whose insured status has been termi-
nated under section 8 of the FDI Act
(12 U.S.C. 1818) for permission to con-
tinue or resume its status as an insured
depository institution. This section
covers institutions whose deposit in-
surance continues in effect for any pur-
pose or for any length of time under
the terms of an FDIC order termi-
nating deposit insurance, but does not
cover operating non-insured depository
institutions which were previously in-
sured by the FDIC, or any non-insured,
non-operating depository institution
whose charter has not been surrendered
or revoked.

(b) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC office.

(c) Content of filing. The filing shall
contain the following information:

(1) A complete statement of the ac-
tion requested, all relevant facts, and
the reason for such requested action;
and

(2) A certified copy of the resolution
of the depository institution’s board of
directors authorizing submission of the
filing.

(d) Additional information. The FDIC
may request additional information at
any time during processing of the fil-
ing.

(e) Processing. The FDIC will provide
the applicant with written notification
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of the final action as soon as the deci-
sion is rendered.

[67 FR 79247, Dec. 27, 2002. Redesignated at 71
FR 20526, Apr. 21, 2006]

§303.248 Truth in Lending Act—Relief
from reimbursement.

(a) Scope. This section applies to re-
quests for relief from reimbursement
pursuant to the Truth in Lending Act
(156 U.S.C. 1601 et seq.) and Regulation Z
(12 CFR part 226). Related delegations
of authority are also set forth.

(b) Procedures to be followed in filing
initial requests for relief. Requests for re-
lief from reimbursement shall be filed
with the appropriate FDIC office or
within 60 days after receipt of the com-
pliance report of examination con-
taining the request to conduct a file
search and make restitution to affected
customers. The filing shall contain a
complete and concise statement of the
action requested, all relevant facts, the
reasons and analysis relied upon as the
basis for such requested action, and all
supporting documentation.

(c) Additional information. The FDIC
may request additional information at
any time during processing of any such
requests.

(d) Processing. The FDIC will ac-
knowledge receipt of the request for re-
consideration and provide the appli-
cant with written notification of its de-
termination within 60 days of its re-
ceipt of the request for reconsider-
ation.

(e) Procedures to be followed in filing
requests for reconsideration. Within 15
days of receipt of written notice that
its request for relief has been denied,
the requestor may petition the appro-
priate FDIC office for reconsideration
of such request in accordance with the
procedures set forth in§303.11(f).

[67 FR 79247, Dec. 27, 2002. Redesignated at 71
FR 20526, Apr. 21, 2006]

§303.249 Management official
locks.

(a) Scope. This section contains the
procedures to be followed by an insured
state nonmember bank to seek the ap-
proval of FDIC to establish an inter-
lock pursuant to the Depository Insti-
tutions Management Interlocks Act (12
U.S.C. 3207), section 13 of the FDI Act

inter-
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(12 U.S.C. 1823(k)) and part 348 of this
chapter (12 CFR part 348).

(b) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC office.

(c) Content of filing. The application
shall contain the following:

(1) A description of the proposed
interlock;

(2) A statement of reason as to why
the interlock will not result in a mo-
nopoly or a substantial lessening of
competition; and

(3) If the applicant is seeking an ex-
emption set forth in §348.5 or 348.6 of
this chapter, a description of the par-
ticular exemption which is being re-
quested and a statement of reasons as
to why the exemption is applicable.

(d) Additional information. The FDIC
may request additional information at
any time during processing of the fil-
ing.

(e) Processing. The FDIC will provide
the applicant with written notification
of the final action when the decision is
rendered.

[67 FR 79247, Dec. 27, 2002. Redesignated at 71
FR 20526, Apr. 21, 2006]

§303.250 Modification of conditions.

(a) Scope. This section contains the
procedures to be followed by an insured
depository institution to seek the prior
consent of the FDIC to modify the re-
quirement of a prior approval of a fil-
ing issued by the FDIC.

(b) Where to file. Applicants should
submit a letter application to the ap-
propriate FDIC regional director.

(c) Content of filing. The application
should contain the following informa-
tion:

(1) A description of the original ap-
proved application;

(2) A description of the modification
requested; and

(3) The reason for the request.

(d) Additional information. The FDIC
may request additional information at
any time during processing of the fil-
ing.

(e) Processing. The FDIC will provide
the applicant with a written notifica-
tion of the final action as soon as the
decision is rendered.

[67 FR 79247, Dec. 27. Redesignated at 71 FR
20526, Apr. 21, 2006]



§303.251

§303.251 Extension of time.

(a) Scope. This section contains the
procedures to be followed by an insured
depository institution to seek the prior
consent of the FDIC for additional time
to fulfill a condition required in an ap-
proval of a filing issued by the FDIC or
to consummate a transaction which
was the subject of an approval by the
FDIC.

(b) Where to file. Applicants shall sub-
mit a letter application to the appro-
priate FDIC office.

(c) Content of filing. The application
shall contain the following informa-
tion:

(1) A description of the original ap-
proved application;

(2) Identification of the original time
limitation;

(3) The additional time period re-
quested; and

(4) The reason for the request.

(d) Additional information. The FDIC
may request additional information at
any time during processing of the fil-
ing.

(e) Processing. The FDIC will provide
the applicant with written notification
of the final action as soon as the deci-
sion is rendered.

[67 FR 79247, Dec. 27. Redesignated at 71 FR
20526, Apr. 21, 2006]

§§ 303.252-303.259 [Reserved]

PART 304—FORMS, INSTRUCTIONS,
AND REPORTS

Sec.

304.1 Purpose.

304.2 Where to obtain forms and instruc-
tions.

304.3 Reports.

AUTHORITY: 5 U.S.C. 552; 12 U.S.C. 1817, 1831,
1867.

SOURCE: 67 FR 18793, Apr. 17, 2002, unless
otherwise noted.

§304.1 Purpose.

Part 304 informs the public where it
may obtain forms and instructions for
reports, applications, and other sub-
mittals used by the FDIC, and also de-
scribes certain forms that are not de-
scribed elsewhere in FDIC regulations.
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§304.2 Where to obtain forms and in-
structions.

Forms and instructions used in con-
nection with applications, reports, and
other submittals used by the FDIC can
be obtained by contacting the FDIC
Public Information Center (801 17th
Street, NW., Washington, DC 20434;
telephone: 800-276-6003 or 202-416-6940),
except as noted below in §304.3. In addi-
tion, many forms and instructions can
be obtained from FDIC regional offices.
A list of FDIC regional offices can be
obtained from the FDIC Public Infor-
mation Center or found at the FDIC’s
web site at http:/www.fdic.gov, or in the
directory of FDIC Law, Regulations
and Related Acts published by the
FDIC.

§304.3 Reports.

(a) Consolidated Reports of Condition
and Income, Forms FFIEC 031 and 041.
Pursuant to section 7(a) of the Federal
Deposit Insurance Act (12 TU.S.C.
1817(a)), every national bank, state
member bank, and insured state non-
member bank is required to file Con-
solidated Reports of Condition and In-
come (also known as the Call Report)
in accordance with the instructions for
these reports. All assets and liabilities,
including contingent assets and liabil-
ities, must be reported in, or otherwise
taken into account in the preparation
of, the Call Report. The FDIC uses Call
Report data to calculate deposit insur-
ance assessments and monitor the con-
dition, performance, and risk profile of
individual banks and the banking in-
dustry. Reporting banks must also sub-
mit annually such information on
small business and small farm lending
as the FDIC may need to assess the
availability of credit to these sectors
of the economy. The report forms and
instructions can be obtained from the
Division of Supervision and Consumer
Protection (DSC), FDIC, Washington,
DC 20429.

(Approved by the Office of Management and
Budget under control number 3064-0052)

(b) Report of Assets and Liabilities of
U.S. Branches and Agencies of Foreign
Banks, Form FFIEC 002. Pursuant to
section 7(a) of the Federal Deposit In-
surance Act (12 U.S.C. 1817(a)), every
insured U.S. branch of a foreign bank is
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