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(d) Summary suspension for contemp-
tuous conduct. A finding by the admin-
istrative law judge of contemptuous 
conduct during the course of any pro-
ceeding shall be grounds for summary 
suspension by the administrative law 
judge of a counsel or other representa-
tive from any further participation in 
that proceeding for the duration of 
that proceeding. 

(e) Practice defined. Unless the Board 
of Directors orders otherwise, for the 
purposes of this section, practicing be-
fore the FDIC includes, but is not lim-
ited to, transacting any business with 
the FDIC as counsel or agent for any 
other person and the preparation of 
any statement, opinion, or other paper 
by a counsel, which statement, opin-
ion, or paper is filed with the FDIC in 
any registration statement, notifica-
tion, application, report, or other docu-
ment, with the consent of such counsel. 

[56 FR 37975, Aug. 9, 1991, as amended at 64 
FR 62100, Nov. 16, 1999; 68 FR 48270, Aug. 13, 
2003] 

Subpart D—Rules and Procedures 
Applicable to Proceedings 
Relating to Disapproval of Ac-
quisition of Control 

§ 308.110 Scope. 
Except as specifically indicated in 

this subpart, the rules and procedures 
in this subpart, subpart B of the Local 
Rules, and the Uniform Rules shall 
apply to proceedings in connection 
with the disapproval by the Board of 
Directors or its designee of a proposed 
acquisition of control of an insured 
nonmember bank. 

§ 308.111 Grounds for disapproval. 
The following are grounds for dis-

approval of a proposed acquisition of 
control of an insured nonmember bank: 

(a) The proposed acquisition of con-
trol would result in a monopoly or 
would be in furtherance of any com-
bination or conspiracy to monopolize 
or attempt to monopolize the banking 
business in any part of the United 
States; 

(b) The effect of the proposed acquisi-
tion of control in any section of the 
United States may be to substantially 
lessen competition or to tend to create 

a monopoly or would in any other man-
ner be in restraint of trade, and the 
anticompetitive effects of the proposed 
acquisition of control are not clearly 
outweighed in the public interest by 
the probable effect of the transaction 
in meeting the convenience and needs 
of the community to be served; 

(c) Either the financial condition of 
any acquiring person or the future 
prospects of the institution might jeop-
ardize the financial stability of the 
bank or prejudice the interest of the 
depositors of the bank. 

(d) The competence, experience, or 
integrity of any acquiring person or of 
any of the proposed management per-
sonnel indicates that it would not be in 
the interest of the depositors of the 
bank, or in the interest of the public, 
to permit such person to control the 
bank; 

(e) Any acquiring person neglects, 
fails, or refuses to furnish to the FDIC 
all the information required by the 
FDIC; or 

(f) The FDIC determines that the pro-
posed acquisition would result in an 
adverse effect on the Deposit Insurance 
Fund. 

[56 FR 37975, Aug. 9, 1991, as amended at 71 
FR 20526, Apr. 21, 2006; 73 FR 2145, Jan. 14, 
2008] 

§ 308.112 Notice of disapproval. 
(a) General rule. (1) Within three days 

of the decision by the Board of Direc-
tors or its designee to disapprove a pro-
posed acquisition of control of an in-
sured nonmember bank, a written no-
tice of disapproval shall be mailed by 
first class mail to, or otherwise served 
upon, the party seeking acquire con-
trol. 

(2) The notice of disapproval shall: 
(i) Contain a statement of the basis 

for the disapproval; and 
(ii) Indicate that a hearing may be 

requested by filing a written request 
with the Executive Secretary within 
ten days after service of the notice of 
disapproval; and if a hearing is re-
quested, that an answer to the notice 
of disapproval, as required by § 308.113, 
must be filed within 20 days after serv-
ice of the notice of disapproval. 

(b) Waiver of hearing. Failure to re-
quest a hearing pursuant to this sec-
tion shall constitute a waiver of the 
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opportunity for a hearing and the no-
tice of disapproval shall constitute a 
final and unappealable order. 

(c) Section 308.18(b) of the Uniform 
Rules shall not apply to the content of 
the Notice of Disapproval. 

§ 308.113 Answer to notice of dis-
approval. 

(a) Contents. (1) An answer to the no-
tice of disapproval of a proposed acqui-
sition of control shall be filed within 20 
days after service of the notice of dis-
approval and shall specifically deny 
those portions of the notice of dis-
approval which are disputed. Those 
portions of the notice of disapproval 
which are not specifically denied are 
deemed admitted by the applicant. 

(2) Any hearing under this subpart 
shall be limited to those parts of the 
notice of disapproval that are specifi-
cally denied. 

(b) Failure to answer. Failure of a re-
spondent to file an answer required by 
this section within the time provided 
constitutes a waiver of his or her right 
to appear and contest the allegations 
in the notice of disapproval. If no time-
ly answer is filed, Enforcement Counsel 
may file a motion for entry of an order 
of default. Upon a finding that no good 
cause has been shown for the failure to 
file a timely answer, the administra-
tive law judge shall file a recommended 
decision containing the findings and re-
lief sought in the notice. A final order 
issued by the Board of Directors based 
upon a respondent’s failure to answer 
is deemed to be an order issued upon 
consent. 

§ 308.114 Burden of proof. 

The ultimate burden of proof shall be 
upon the person proposing to acquire a 
depository institution. The burden of 
going forward with a prima facie case 
shall be upon the FDIC. 

Subpart E—Rules and Procedures 
Applicable to Proceedings 
Relating to Assessment of Civil 
Penalties for Willful Violations 
of the Change in Bank Con-
trol Act 

§ 308.115 Scope. 
The rules and procedures of this sub-

part, subpart B of the Local Rules and 
the Uniform Rules shall apply to pro-
ceedings to assess civil penalties 
against any person for willful violation 
of the Change in Bank Control Act of 
1978 (12 U.S.C. 1817(j)), or any regula-
tion or order issued pursuant thereto, 
in connection with the affairs of an in-
sured nonmember bank. 

§ 308.116 Assessment of penalties. 
(a) In general. The civil money pen-

alty shall be assessed upon the service 
of a Notice of Assessment which shall 
become final and unappealable unless 
the respondent requests a hearing pur-
suant to § 308.19(c)(2). 

(b) Amount. (1) Any person who vio-
lates any provision of the Change in 
Bank Control Act or any rule, regula-
tion, or order issued by the FDIC pur-
suant thereto, shall forfeit and pay a 
civil money penalty of not more than 
$5,000 for each day the violation con-
tinues. 

(2) Any person who violates any pro-
vision of the Change in Bank Control 
Act or any rule, regulation, or order 
issued by the FDIC pursuant thereto; 
or recklessly engages in any unsafe or 
unsound practice in conducting the af-
fairs of a depository institution; or 
breaches any fiduciary duty; which vio-
lation, practice or breach is part of a 
pattern of misconduct; or causes or is 
likely to cause more than a minimal 
loss to such institution; or results in 
pecuniary gain or other benefit to such 
person, shall forfeit and pay a civil 
money penalty of not more than $25,000 
for each day such violation, practice or 
breach continues. 

(3) Any person who knowingly vio-
lates any provision of the Change in 
Bank Control Act or any rule, regula-
tion, or order issued by the FDIC pur-
suant thereto; or engages in any unsafe 
or unsound practice in conducting the 
affairs of a depository institution; or 
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