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breaches any fiduciary duty; and know-
ingly or recklessly causes a substantial
loss to such institution or a substan-
tial pecuniary gain or other benefit to
such institution or a substantial pecu-
niary gain or other benefit to such per-
son by reason of such violation, prac-
tice or breach, shall forfeit and pay a
civil money penalty not to exceed:

(i) In the case of a person other than
a depository institution—$1,000,000 per
day for each day the violation, practice
or breach continues; or

(ii) In the case of a depository insti-
tution—an amount not to exceed the
lesser of $1,000,000 or one percent of the
total assets of such institution for each
day the violation, practice or breach
continues.

(4) Adjustment of civil money penalties
by the rate of inflation pursuant to sec-
tion 31001(s) of the Debt Collection Im-
provement Act. After December 31, 2008:

(i) Any person who engages in a vio-
lation as set forth in paragraph (b)(1) of
this section shall forfeit and pay a civil
money penalty of not more than $7,500
for each day the violation continues.

(ii) Any person who engages in a vio-
lation, unsafe or unsound practice or
breach of fiduciary duty, as set forth in
paragraph (b)(2) of this section, shall
forfeit and pay a civil money penalty of
not more than $37,500 for each day such
violation, practice or breach continues.

(iii) Any person who knowingly en-
gages in a violation, unsafe or unsound
practice or breach of fiduciary duty, as
set forth in paragraph (b)(3) of this sec-
tion, shall forfeit and pay a civil
money penalty not to exceed:

(A) In the case of a person other than
a depository institution—$1,375,000 per
day for each day the violation, practice
or breach continues; or

(B) In the case of a depository insti-
tution—an amount not to exceed the
lesser of $1,375,000 or one percent of the
total assets of such institution for each
day the violation, practice or breach
continues.

(c) Mitigating factors. In assessing the
amount of the penalty, the Board of Di-
rectors or its designee shall consider
the gravity of the violation, the his-
tory of previous violations, respond-
ent’s financial resources, good faith,
and any other matters as justice may
require.
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(d) Failure to answer. Failure of a re-
spondent to file an answer required by
this section within the time provided
constitutes a waiver of his or her right
to appear and contest the allegations
in the notice of disapproval. If no time-
ly answer is filed, Enforcement Counsel
may file a motion for entry of an order
of default. Upon a finding that no good
cause has been shown for the failure to
file a timely answer, the administra-
tive law judge shall file a recommended
decision containing the findings and re-
lief sought in the notice. A final order
issued by the Board of Directors based
upon a respondent’s failure to answer
is deemed to be an order issued upon
consent.

[66 FR 37975, Aug. 9, 1991, as amended at 61
FR 57990, Nov. 12, 1996; 65 FR 64887, Oct. 31,
2000; 69 FR 61305, Oct. 18, 2004; 73 FR 173157,
Dec. 2, 2008]

§308.117 Effective date of, and pay-
ment under, an order to pay.

If the respondent both requests a
hearing and serves an answer, civil
penalties assessed pursuant to this sub-
part are due and payable 60 days after
an order to pay, issued after the hear-
ing or upon default, is served upon the
respondent, unless the order provides
for a different period of payment. Civil
penalties assessed pursuant to an order
to pay issued upon consent are due and

payable within the time specified
therein.
§308.118 Collection of penalties.

The FDIC may collect any civil pen-
alty assessed pursuant to this subpart
by agreement with the respondent, or
the FDIC may bring an action against
the respondent to recover the penalty
amount in the appropriate TUnited
States district court. All penalties col-
lected under this section shall be paid
over to the Treasury of the United
States.

Subpart F—Rules and Procedures
Applicable to Proceedings for
Involuntary Termination of In-
sured Status

§308.119 Scope.

(a) Involuntary termination of insur-
ance pursuant to section 8(a) of the



Federal Deposit Insurance Corporation

FDIA. The rules and procedures in this
subpart, subpart B of the Local Rules
and the Uniform Rules shall apply to
proceedings in connection with the in-
voluntary termination of the insured
status of an insured bank depository
institution or an insured branch of a
foreign bank pursuant to section 8(a) of
the FDIA (12 U.S.C. 1818(a)), except
that the Uniform Rules and subpart B
of the Local Rules shall not apply to
the temporary suspension of insurance
pursuant to section 8(a)(8) of the FDIA
(12 U.S.C. 1818(a)(8)).

(b) Involuntary termination of insur-
ance pursuant to section 8(p) of the Act.
The rules and procedures in §308.124 of
this subpart F shall apply to pro-
ceedings in connection with the invol-
untary termination of the insured sta-
tus of an insured depository institution
or an insured branch of a foreign bank
pursuant to section 8(p) of the FDIA (12
U.S.C. 1818(p)). The Uniform Rules
shall not apply to proceedings under
section 8(p) of the FDIA.

§308.120 Grounds for termination of
insurance.

(a) General rule. The following are
grounds for involuntary termination of
insurance pursuant to section 8(a) of
the FDIA:

(1) An insured depository institution
or its directors or trustees have en-
gaged or are engaging in unsafe or un-
sound practices in conducting the busi-
ness of such depository institution;

(2) An insured depository institution
is in an unsafe or unsound condition
such that it should not continue oper-
ations as an insured depository institu-
tion; or

(3) An insured depository institution
or its directors or trustees have vio-
lated an applicable law, rule, regula-
tion, order, condition imposed in writ-
ing by the FDIC in connection with the
granting of any application or other re-
quest by the insured depository insti-
tution or have violated any written
agreement entered into between the in-
sured depository institution and the
FDIC.

(b) Extraterritorial acts of foreign
banks. An act or practice committed
outside the United States by a foreign
bank or its directors or trustees which
would otherwise be a ground for termi-
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nation of insured status under this sec-
tion shall be a ground for termination
if the Board of Directors finds:

(1) The act or practice has been, is, or
is likely to be a cause of, or carried on
in connection with or in furtherance of,
an act or practice committed within
any state, territory, or possession of
the United States or the District of Co-
lumbia that, in and of itself, would be
an appropriate basis for action by the
FDIC; or

(2) The act or practice committed
outside the United States, if proven,
would adversely affect the insurance
risk of the FDIC.

(c) Failure of foreign bank to secure re-
moval of personnel. The failure of a for-
eign bank to comply with any order of
removal or prohibition issued by the
Board of Directors or the failure of any
person associated with a foreign bank
to appear promptly as a party to a pro-
ceeding pursuant to section 8(e) of the
FDIA (12 U.S.C. 1818(e)), shall be a
ground for termination of insurance of
deposits in any branch of the bank.

§308.121
lator.

(a) Service of notification. (1) Upon a
determination by the Board of Direc-
tors or its designee pursuant to §308.120
of an unsafe or unsound practice or
condition or of a violation, a notifica-
tion shall be served upon the appro-
priate Federal banking agency of the
insured depository institution, or the
State banking supervisor if the FDIC is
the appropriate Federal banking agen-
cy.

The notification shall be served not
less than 30 days before the Notice of
Intent to Terminate Insured Status re-
quired by section 8(a)(2)(B) of the FDIA
(12 U.S.C. 1818(a)(2)(B)), and §308.122,
except that this period for notification
may be reduced or eliminated with the
agreement of the appropriate Federal
banking agency.

(2) Appropriate Federal banking agency
shall have the meaning given that term
in section 3(q) of the FDIA (12 U.S.C.
1813(q)), and shall be the OCC in the
case of a national bank, a District
bank or an insured Federal branch of a
foreign bank; the FDIC in the case of
an insured nonmember bank, including
an insured State branch of a foreign

Notification to primary regu-
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bank; the Board of Governors in the
case of a state member bank; or the
OTS in the case of an insured Federal
or state savings association.

(3) In the case of a state nonmember
bank, insured Federal branch of a for-
eign bank, or state member bank, in
addition to service of the notification
upon the appropriate Federal banking
agency, a copy of the notification shall
be sent to the appropriate State bank-
ing supervisor.

(4) In instances in which a Tem-
porary Order Suspending Insurance is
issued pursuant to section 8(a)(8) of the
FDIA (12 U.S.C. 1818(a)(8)), the notifica-
tion may be served concurrently with
such order.

(b) Contents of notification. The notifi-
cation shall contain the FDIC’s deter-
mination, and the facts and cir-
cumstances upon which such deter-
mination is based, for the purpose of
securing correction of such practice,
condition, or violation.

§308.122 Notice of intent to terminate.

(a) If, after serving the notification
under §308.121, the Board of Directors
determines that any unsafe or unsound
practices, condition, or violation, spec-
ified in the notification, requires the
termination of the insured status of
the insured depository institution, the
Board of Directors or its designee, if it
determines to proceed further, shall
cause to be served upon the insured de-
pository institution a notice of its in-
tention to terminate insured status not
less than 30 days after service of the
notification, unless a shorter time pe-
riod has been agreed upon by the ap-
propriate Federal banking agency.

(b) The Board of Directors or its des-
ignee shall cause a copy of the notice
to be sent to the appropriate Federal
banking agency and to the appropriate
state banking supervisor, if any.

§308.123 Notice to depositors.

If the Board of Directors enters an
order terminating the insured status of
an insured depository institution or
branch, the insured depository institu-
tion shall, on the day that order be-
comes final, or on such other day as
that order prescribes, mail a notifica-
tion of termination of insured status to
each depositor at the depositor’s last
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address of record on the books of the
insured depository institution or
branch. The insured depository institu-
tion shall also publish the notification
in two issues of a local newspaper of
general circulation and shall furnish
the FDIC with proof of such publica-
tions. The notification to depositors
shall include information provided in
substantially the following form:

Notice
(Date) .
1. The status of the , as an (in-
sured depository institution) (insured

branch) under the provisions of the Federal
Deposit Insurance Act, will terminate as of
the close of business on the day
of ,19 .

2. Any deposits made by you after that
date, either new deposits or additions to ex-
isting deposits, will not be insured by the
Federal Deposit Insurance Corporation.

3. Insured deposits in the (depository insti-
tution) (branch) on the day
of ,19 , will continue to be in-
sured, as provided by Federal Deposit Insur-
ance Act, for 2 years after the close of busi-
ness on the day of s
19 . Provided, however, that any with-
drawals after the close of business on the

day of , 19 , will re-
duce the insurance coverage by the amount
of such withdrawals.

(Name of (depository institution or branch)

(Address)

The notification may include any additional
information the depository institution
deems advisable, provided that the informa-
tion required by this section shall be set
forth in a conspicuous manner on the first
page of the notification.

§308.124 Involuntary termination of
insured status for failure to receive
deposits.

(a) Notice to show cause. When the
Board of Directors or its designee has
evidence that an insured depository in-
stitution is not engaged in the business
of receiving deposits, other than trust
funds, the Board of Directors or its des-
ignee shall give written notice of this
evidence to the depository institution
and shall direct the depository institu-
tion to show cause why its insured sta-
tus should not be terminated under the
provisions of section 8(p) of the FDIA
(12 U.S.C. 1818(p)). The insured deposi-
tory institution shall have 30 days
after receipt of the notice, or such
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longer period as is prescribed in the no-
tice, to submit affidavits, other written
proof, and any legal arguments that it
is engaged in the business of receiving
deposits other than trust funds.

(b) Notice of termination date. If, upon
consideration of the affidavits, other
written proof, and legal arguments, the
Board of Directors determines that the
depository institution is not engaged
in the business of receiving deposits,
other than trust funds, the finding
shall be conclusive and the Board of Di-
rectors shall notify the depository in-
stitution that its insured status will
terminate at the expiration of the first
full semiannual assessment period fol-
lowing issuance of that notification.

(c) Notification to depositors of termi-
nation of insured status. Within the time
specified by the Board of Directors and
prior to the date of termination of its
insured status, the depository institu-
tion shall mail a notification of termi-
nation of insured status to each deposi-
tor at the depositor’s last address of
record on the books of the depository
institution. The depository institution
shall also publish the notification in
two issues of a local newspaper of gen-
eral circulation and shall furnish the
FDIC with proof of such publications.
The notification to depositors shall in-
clude information provided in substan-
tially the following form:

Notice
(Date) .
The status of the , as an (insured
depository institution) (insured branch)

under the Federal Deposit Insurance Act,
will terminate on the day
of , 19 |, and its deposits will
thereupon cease to be insured.

(Name of depository institution or branch)

(Address)

The notification may include any addi-
tional information the depository in-
stitution deems advisable, provided
that the information required by this
section shall be set forth in a con-
spicuous manner on the first page of
the notification.

§308.125 Temporary suspension of de-
posit insurance.

(a) If, while an action is pending
under section 8(a)(2) of the FDIA (12
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U.S.C. 1818(a)(2)), the Board of Direc-
tors, after consultation with the appro-
priate Federal banking agency, finds
that an insured depository institution
(other than a special supervisory asso-
ciation to which §308.126 of this subpart
applies) has no tangible capital under
the capital guidelines or regulations of
the appropriate Federal banking agen-
cy, the Board of Directors may issue a
Temporary Order Suspending Deposit
Insurance, pending completion of the
proceedings under section 8(a)(2) of the
FDIA (12 U.S.C. 1818(a)(2)).

(b) The temporary order shall be
served upon the insured institution and
a copy sent to the appropriate Federal
banking agency and to the appropriate
State banking supervisor.

(c) The temporary order shall become
effective ten days from the date of
service upon the insured depository in-
stitution. Unless set aside, limited, or
suspended in proceedings under section
8(a)(8)(D) of the FDIA (12 U.S.C. 1818
(a)(8)(D)), the temporary order shall re-
main effective and enforceable until an
order terminating the insured status of
the institution is entered by the Board
of Directors and becomes final, or the
Board of Directors dismisses the pro-
ceedings.

(d) Notification to depositors of suspen-
sion of insured status. Within the time
specified by the Board of Directors and
prior to the suspension of insured sta-
tus, the depository institution shall
mail a notification of suspension of in-
sured status to each depositor at the
depositor’s last address of record on
the books of the depository institution.
The depository institution shall also
publish the notification in two issues
of a local newspaper of general circula-
tion and shall furnish the FDIC with
proof of such publications. The notifi-
cation to depositors shall include infor-
mation provided in substantially the
following form:

Notice
(Date) .
1. The status of the , as an (in-
sured depository institution) (insured

branch) under the provisions of the Federal
Deposit Insurance Act, will be suspended as
of the close of business on the day of
, 19 , pending the completion
of administrative proceedings under section
8(a) of the Federal Deposit Insurance Act.
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2. Any deposits made by you after that
date, either new deposits or additions to ex-
isting deposits, will not be insured by the
Federal Deposit Insurance Corporation.

3. Insured deposits in the (depository insti-

tution) (branch) on the day of

, 19 | will continue to be in-
sured for after the close of busi-
ness on the day of ,19 .

Provided, however, that any withdrawals
after the close of business on the day
of , 19, will reduce the insur-
ance coverage by the amount of such with-
drawals.

(Name of depository institution or branch)

(Address)

The notification may include any addi-
tional information the depository in-
stitution deems advisable, provided
that the information required by this
section shall be set forth in a con-
spicuous manner on the first page of
the notification.

§308.126 Special supervisory associa-
tions.

If the Board of Directors finds that a
savings association is a special super-
visory association under the provisions
of section 8(a)(8)(B) of the FDIA (12
U.S.C. 1818(a)(8)(B)) for purposes of
temporary suspension of insured sta-
tus, the Board of Directors shall serve
upon the association its findings with
regard to the determination that the
capital of the association, as computed
using applicable accounting standards,
has suffered a material decline; that
such association or its directors or offi-
cers, is engaging in an unsafe or un-
sound practice in conducting the busi-
ness of the association; that such asso-
ciation is in an unsafe or unsound con-
dition to continue operating as an in-
sured association; or that such associa-
tion or its directors or officers, has vio-
lated any law, rule, regulation, order,
condition imposed in writing by any
Federal banking agency, or any writ-
ten agreement, or that the association
failed to enter into a capital improve-
ment plan acceptable to the Corpora-
tion prior to January, 1990.
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Subpart G—Rules and Procedures
Applicable to Proceedings
Relating to Cease-and-Desist
Orders

§308.127 Scope.

(a) Cease-and-desist proceedings under
sections 8 and 50 of the FDIA. The rules
and procedures of this subpart, subpart
B of the Local Rules and the Uniform
Rules shall apply to proceedings to
order an insured nonmember bank or
an institution-affiliated party to cease
and desist from practices and viola-
tions described in section 8(b) of the
FDIA, 12 U.S.C. 1818(b), and section 50
of the FDIA, 12 U.S.C. 1831aa.

(b) Proceedings under the Securities Ex-
change Act of 1934. (1) The rules and
procedures of this subpart, subpart B of
the Local Rules and the Uniform Rules
shall apply to proceedings by the Board
of Directors to order a municipal secu-
rities dealer to cease and desist from
any violation of law or regulation spec-
ified in section 15B(c)(5) of the Securi-
ties Hxchange Act, as amended (15
U.S.C. 780-4(c)(5)) where the municipal
securities dealer is an insured non-
member bank or a subsidiary thereof.

(2) The rules and procedures of this
subpart, subpart B of the Local Rules
and the Uniform Rules shall apply to
proceedings by the Board of Directors
to order a clearing agency or transfer
agent to cease and desist from failure
to comply with the applicable provi-
sions of section 17, 17A and 19 of the Se-
curities HExchange Act of 1934, as
amended (15 U.S.C. 78q, 78q-1, 78s), and
the applicable rules and regulations
thereunder, where the clearing agency
or transfer agent is an insured non-
member bank or a subsidiary thereof.

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62100, Nov. 16, 1999; 72 FR 67235, Nov. 28,
2007]

§308.128 Grounds for cease-and-desist
orders.

(a) General rule. The Board of Direc-
tors or its designee may issue and have
served upon any insured nonmember
bank or an institution-affiliated party
a notice, as set forth in §308.18 of the
Uniform Rules for practices and viola-
tions as described in §308.127.
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