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§308.167

§308.167 Notice of assessment of liabil-
ity.

(a) The amount of liability shall be
assessed upon service of a Notice of As-
sessment of Liability upon the liable
depository institution, within two
years of the date the Corporation in-
curred the loss.

(b) Contents of Notice. (1) The Notice
of Assessment of Liability shall set
forth:

(i) The basis for the FDIC’s jurisdic-
tion over the proceeding;

(ii) A statement of the Corporation’s
good faith estimate of the amount of
loss it has incurred or anticipates in-
curring;

(iii) A statement of the method by
which the estimated loss was cal-
culated;

(iv) A proposed order directing pay-
ment by the liable institution of the
FDIC’s estimated amount of loss, and
the schedule under which the payment
will be due;

(v) In cases involving more than one
liable institution, the estimated
amount of each institution’s share of
the liability.

(2) The Notice of Assessment of Li-
ability shall advise the liable institu-
tion(s):

(i) That an answer must be filed
within 20 days after service of the No-
tice;

(ii) That, if a hearing is requested, a
request for a hearing must be filed
within 20 days after service of the No-
tice;

(iii) That if a hearing is requested,
such hearing will be held within the ju-
dicial district in which the liable insti-
tution is found, or, in cases involving
more than one liable institution, with-
in a judicial district in which at least
one liable institution is found;

(iv) That, unless the administrative
law judge sets a different date, the
hearing will commence 120 days after
service of the Notice of Assessment of
Liability; and

(v) That failure to request a hearing
shall render the Notice of Assessment a
final and unappealable order.

§308.168 Effective date of and pay-
ment under an order to pay.

(a) Unless otherwise provided in the
Notice of Assessment of Liability, pay-
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ment of the assessment shall be due on
or before the 21st day after service of
the Assessment of Liability, under the
terms of the schedule for payment set
forth therein.

(b) All payments collected shall be
paid to the Corporation.

(c) Failure to request a hearing as
prescribed herein shall render the order
to pay final and unappealable.

Subpart P—Rules and Procedures
Relating to the Recovery of
Altorney Fees and Other Ex-
penses

§308.169 Scope.

This subpart, and the Equal Access to
Justice Act (b U.S.C. 504), which it im-
plements, apply to adversary adjudica-
tions before the FDIC. The types of ad-
judication covered by this subpart are
those listed in §308.01 of the Uniform
Rules. The Uniform Rules and subpart
B of the Local Rules apply to any pro-
ceedings to recover fees and expenses
under this subpart.

§308.170 Filing, content, and service
of documents.

(a) Time to file. An application and
any other pleading or document related
to the application shall be filed with
the Executive Secretary within 30 days
after service of the final order of the
Board of Directors in disposition of the
proceeding whenever:

(1) The applicant seeks an award pur-
suant to 5 U.S.C. 504(a)(1) as the pre-
vailing party in the adversary adju-
dication or in a discrete significant
substantive portion of the proceeding;
or

(2) The applicant, in an adversary ad-
judication arising from an action to en-
force compliance with a statutory or
regulatory requirement, asserts pursu-
ant to 5 U.S.C. 504(a)(4) that the de-
mand by the FDIC is substantially in
excess of the decision of the adminis-
trative law judge and is unreasonable
when compared with such decision
under the facts and circumstances of
the case.

(b) Content. The application and re-
lated documents shall conform to the
requirements of §308.10(b) and (c) of the
Uniform Rules.
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(c) Service. The application and re-
lated documents shall be served on all
parties to the adversary adjudication
in accordance with §308.11 of the Uni-
form Rules, except that statements of
net worth shall be served only on coun-
sel for the FDIC.

(d) Upon receipt of an application,
the Executive Secretary shall refer the
matter to the administrative law judge
who heard the underlying adversary
proceeding, provided that if the origi-
nal administrative law judge is un-
available, or the Executive Secretary
determines, in his or her sole discre-
tion, that there is cause to refer the
matter to a different administrative
law judge, the matter shall be referred
to a different administrative law judge.

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62102, Nov. 16, 1999]

§308.171 Responses to application.

(a) By FDIC. (1) Within 20 days after
service of an application, counsel for
the FDIC may file with the Executive
Secretary and serve on all parties an
answer to the application. Unless coun-
sel for the FDIC requests and is grant-
ed an extension of time for filing or
files a statement of intent to negotiate
under §308.179 of this subpart, failure
to file an answer within the 20-day pe-
riod will be treated as a consent to the
award requested.

(2) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of the FDIC’s position. If the an-
swer is based on any alleged facts not
already in the record of the proceeding,
the answer shall include either sup-
porting affidavits or a request for fur-
ther proceedings under §308.180.

(b) Reply to answer. The applicant
may file a reply with regard to an ap-
plication filed pursuant to 5 U.S.C. 504
(a)(1), if the FDIC has addressed in its
answer any of the following issues:
that the position of the FDIC was sub-
stantially justified, that the applicant
unduly protracted the proceedings, or
that special circumstances make an
award unjust. The applicant may file a
reply with regard to an application
filed pursuant to 5 U.S.C. 504 (a)(4), if
the FDIC has addressed in its answer
any of the following issues: that the
applicant has committed a willful vio-

§308.172

lation of law or otherwise acted in bad
faith, that the FDIC’s demand is rea-
sonable when compared to the decision
of the administrative law judge or that
special circumstances make an award
unjust. The reply shall be filed within
15 days after service of the answer. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the reply shall include either
supporting affidavits or a request for
further proceedings under §308.180.

(c) By other parties. Any party to the
adversary adjudication, other than the
applicant and the FDIC, may file com-
ments on an application within 20 days
after service of the application. If the
applicant is entitled to file a reply to
the FDIC’s answer under paragraph (b)
of this section, another party may file
comments on the answer within 15 days
after service of the answer. A com-
menting party may not participate in
any further proceedings on the applica-
tion unless the administrative law
judge determines that the public inter-
est requires such participation in order
to permit additional exploration of
matters raised in the comments.

(d) Additional response. Additional fil-
ings in the nature of pleadings may be
submitted only by leave of the admin-
istrative law judge.

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62102, Nov. 16, 1999]

§308.172 Eligibility of applicants.

(a) General rule. To be eligible for an
award under this subpart, an applicant
must have been named or admitted as
a party to the proceeding. In addition,
the applicant must show that it meets
all other conditions of eligibility set
out in paragraph (b) of this section.

(b) Types of eligible applicant.
types of eligible applicant are:

(1) An individual with a net worth of
not more than $2,000,000 at the time the
adversary adjudication was initiated;
or

(2) Any owner of an unincorporated
business, or any partnership, corpora-
tion, associations, unit of local govern-
ment or organization, the net worth of
which did not exceed $7,000,000 and
which did not have more than 500 em-
ployees at the time the adversary adju-
dication was initiated.

The
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(3) For purposes of an application
filed pursuant to 5 U.S.C. 504(a)(4), a
small entity as defined in 5 U.S.C. 601.

(c) Factors to be considered. In deter-
mining the types of eligible applicants:

(1) An applicant who owns an unin-
corporated business shall be considered
as an individual rather than a sole
owner of an unincorporated business if
the issues on which he or she prevails
are related to personal interests rather
than to business interests.

(2) An applicant’s net worth includes
the value of any assets disposed of for
the purpose of meeting an eligibility
standard and excludes the value of any
obligations incurred for this purpose.
Transfers of assets or obligations in-
curred for less than reasonably equiva-
lent value will be presumed to have
been made for this purpose.

(3) The net worth of a bank shall be
established by the net worth informa-
tion reported in conformity with appli-
cable instructions and guidelines on
the bank’s Consolidated Report of Con-
dition and Income filed for the last re-
porting date before the initiation of
the adversary adjudication.

(4) The employees of an applicant in-
clude all those persons who were regu-
larly providing services for remunera-
tion for the applicant, under its direc-
tion and control, on the date the adver-
sary adjudication was initiated. Part-
time employees are included as though
they were full-time employees.

(5) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. The aggregated net
worth shall be adjusted if necessary to
avoid counting the net worth of any
entity twice. As used in this subpart,
affiliates are individuals, corporations,
and entities that directly or indirectly
or acting through one or more entities
control a majority of the voting shares
of the applicant; and corporations and
entities of which the applicant directly
or indirectly owns or controls a major-
ity of the voting shares. The Board of
Directors may, however, on the rec-
ommendation of the administrative
law judge, or otherwise, determine that
such aggregation with regard to one or
more of the applicant’s affiliates would
be unjust and contrary to the purposes
of this subpart in light of the actual re-
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lationship between the affiliated enti-
ties. In such a case the net worth and
employees of the relevant affiliate or
affiliates will not be aggregated with
those of the applicant. In addition, the
Board of Directors may determine that
financial relationships of the applicant
other than those described in this para-
graph constitute special circumstances
that would make an award unjust.

(6) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62102, Nov. 16, 1999]

§308.173 Prevailing party.

(a) General rule. An eligible applicant
who, following an adversary adjudica-
tion has gained victory on the merits
in the proceeding is a ‘prevailing
party’’. An eligible applicant may be a
“prevailing party” if a settlement of
the proceeding was effected on terms
favorable to it or if the proceeding
against it has been dismissed. In appro-
priate situations an applicant may also
have prevailed if the outcome of the
proceeding has substantially vindi-
cated the applicant’s position on the
significant substantive matters at
issue, even though the applicant has
not totally avoided adverse final ac-
tion.

(b) Segregation of costs. When a pro-
ceeding has presented a number of dis-
crete substantive issues, an applicant
may have prevailed even though all the
issues were not resolved in its favor. If
such an applicant is deemed to have
prevailed, any award shall be based on
the fees and expenses incurred in con-
nection with the discrete significant
substantive issue or issues on which
the applicant’s position has been
upheld. If such segregation of costs is
not practicable, the award may be
based on a fair proration of those fees
and expenses incurred in the entire
proceeding which would be recoverable
under §308.175 if proration were not
performed, whether separate or pro-
rated treatment is appropriate, and the
appropriate proration percentage, shall
be determined on the facts of the par-
ticular case. Attention shall be given
to the significance and nature of the
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respective issues and their separability
and interrelationship.

§308.174 Standards for awards.

(a) For applications filed pursuant to
5 U.S.C. 504(a)(1), a prevailing applicant
may receive an award for fees and ex-
penses unless the position of the FDIC
during the proceeding was substan-
tially justified or special cir-
cumstances make the award unjust. An
award will be reduced or denied if the
applicant has unduly or unreasonably
protracted the proceedings. Awards for
fees and expenses incurred before the
date on which the adversary adjudica-
tion was initiated are allowable if their
incurrence was necessary to prepare for
the proceeding.

(b) For applications filed pursuant to
5 U.S.C. 504(a)(4), an applicant may re-
ceive an award unless the demand by
the FDIC was reasonable when com-
pared with the decision of the adminis-
trative law judge, the applicant has
committed a willful violation of law or
otherwise acted in bad faith, or special
circumstances make an award unjust.

[64 FR 62102, Nov. 16, 1999]

§308.175 Measure of awards.

(a) General rule. Awards will be based
on rates customarily charged by per-
sons engaged in the business of acting
as attorneys, agents, and expert wit-
nesses, even if the services were made
available without charge or at a re-
duced rate, provided that no award
under this subpart for the fee of an at-
torney or agent may exceed $125 per
hour. No award to compensate an ex-
pert witness may exceed the highest
rate at which the FDIC pays expert
witnesses. An award may include the
reasonable expenses of the attorney,
agent, or expert witness as a separate
item, if the attorney, agent, or expert
witness ordinarily charges clients sepa-
rately for such expenses. Fees and ex-
penses awarded under 5 U.S.C. 504(a)(4)
related to defending against an exces-
sive demand shall be paid only as a
consequence of appropriations paid in
advance.

(b) Determination of reasonableness of
fees. In determining the reasonableness
of the fee sought for an attorney,
agent, or expert witness, the adminis-

§308.176

trative law judge shall consider the fol-
lowing:

(1) If the attorney, agent, or expert
witness is in private practice, his or
her customary fee for like services, or,
if he or she is an employee of the appli-
cant, the fully allocated cost of the
services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent, or expert witness ordi-
narily performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the proceeding; and

(5) Such other factors as may bear on
the value of the services provided.

(c) Awards for studies. The reasonable
cost of any study, analysis, test,
project, or similar matter prepared on
behalf of an applicant may be awarded
to the extent that the charge for the
service does not exceed the prevailing
rate payable for similar services, and
the study or other matter was nec-
essary for preparation of the appli-
cant’s case and not otherwise required
by law or sound business or financial
practice.

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62102, Nov. 16, 1999]

§308.176 Application for awards.

(a) Contents. An application for an
award of fees and expenses under this
subpart shall contain:

(1) The name of the applicant and an
identification of the proceeding;

(2) For applications filed pursuant to
5 U.S.C. 504(a)(1), a showing that the
applicant has prevailed, and an identi-
fication of each issue with regard to
which the applicant believes that the
position of the FDIC in the proceeding
was not substantially justified;

(3) For applications filed pursuant to
5 U.S.C. 504(a)(4), a showing that the
demand by the FDIC is substantially in
excess of the decision of the adminis-
trative law judge and is unreasonable
when compared with such decision
under the facts and circumstances of
the case;

(4) A statement of the amount of fees
and expenses for which an award is
sought;
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(5) For applications filed pursuant to
5 U.S.C. 504(a)(4), a statement of the
amount of fees and expenses which con-
stitute appropriations paid in advance;

(6) If the applicant is not an indi-
vidual, a statement of the number of
its employees on the date the pro-
ceeding was initiated;

(7) A description of any affiliated in-
dividuals or entities, as defined in
§308.172(c)(b), or a statement that none
exist;

(8) A declaration that the applicant,
together with any affiliates, had a net
worth not more than the ceiling estab-
lished for it by §308.172(b) as of the date
the proceeding was initiated;

(9) For applications filed pursuant to
5 U.S.C. 504(a)(1), a statement whether
the applicant is a small entity as de-
fined in 5 U.S.C. 601; and

(10) Any other matters that the ap-
plicant wishes the FDIC to consider in
determining whether and in what
amount an award should be made.

(b) Verification. The application shall
be signed by the applicant or an au-
thorized officer or attorney of the ap-
plicant. It shall also contain or be ac-
companied by a written verification
under oath or under penalty of perjury
that the information provided in the
application and supporting documents
is true and correct.

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62102, Nov. 16, 1999]

§308.177 Statement of net worth.

(a) General rule. A statement of net
worth must be filed with the applica-
tion for an award of fees. The state-
ment shall reflect the net worth of the
applicant and all affiliates of the appli-
cant.

(b) Contents. (1) The statement of net
worth may be in any form convenient
to the applicant which fully discloses
all the assets and liabilities of the ap-
plicant and all the assets and liabilities
of its affiliates, as of the time of the
initiation of the adversary adjudica-
tion. Unaudited financial statements
are acceptable unless the administra-
tive law judge or the Board of Direc-
tors otherwise requires. Financial
statements or reports to a Federal or
state agency, prepared before the initi-
ation of the adversary adjudication for
other purposes, and accurate as of a
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date not more than three months prior
to the initiation of the proceeding, are
acceptable in establishing net worth as
of the time of the initiation of the pro-
ceeding, unless the administrative law
judge or the Board of Directors other-
wise requires.

(2) In the case of applicants or affili-
ates that are not banks, net worth
shall be considered for the purposes of
this subpart to be the excess of total
assets over total liabilities, as of the
date the underlying proceeding was ini-
tiated, except as adjusted under
§308.172(c)(2). Assets and liabilities of
individuals shall include those bene-
ficially owned within the meaning of
the FDIC’s rules and regulations.

(3) If the applicant or any of its affili-
ates is a bank, the portion of the state-
ment of net worth which relates to the
bank shall consist of a copy of the
bank’s last Consolidated Report of Con-
dition and Income filed before the ini-
tiation of the adversary adjudication.
In all cases the administrative law
judge or the Board of Directors may
call for additional information needed
to establish the applicant’s net worth
as of the initiation of the proceeding.
Except as adjusted by additional infor-
mation that was called for under the
preceding sentence, net worth shall be
considered for the purposes of this sub-
part to be the total equity capital (or,
in the case of mutual savings banks,
the total surplus accounts) as reported,
in conformity with applicable instruc-
tions and guidelines, on the bank’s
Consolidated Report of Condition and
Income filed for the last reporting date
before the initiation of the proceeding.

(c) Statement confidential. Unless oth-
erwise ordered by the Board of Direc-
tors or required by law, the statement
of net worth shall be for the confiden-
tial use of counsel for the FDIC, the
Board of Directors, and the administra-
tive law judge.

§308.178 Statement of fees and ex-
penses.

The application shall be accompanied
by a statement fully documenting the
fees and expenses for which an award is
sought. A separate itemized statement
shall be submitted for each profes-
sional firm or individual whose serv-
ices are covered by the application,
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showing the hours spent in work in
connection with the proceeding by each
individual, a description of the specific
services performed, the rate at which
each fee has been computed, any ex-
penses for which reimbursement is
sought, the total amount claimed, and
the total amount paid or payable by
the applicant or by any other person or
entity for the services performed. The
administrative law judge or the Board
of Directors may require the applicant
to provide vouchers, receipts, or other
substantiation for any expenses
claimed.

§308.179 Settlement negotiations.

If counsel for the FDIC and the appli-
cant believe that the issues in a fee ap-
plication can be settled, they may
jointly file with the Executive Sec-
retary with a copy to the administra-
tive law judge a statement of their in-
tent to negotiate a settlement. The fil-
ing of this statement shall extend the
time for filing an answer under §308.171
for an additional 30 days, and further
extensions may be granted by the ad-
ministrative law judge upon the joint
request of counsel for the FDIC and the
applicant.

[66 FR 37975, Aug. 9, 1991, as amended at 64
FR 62102, Nov. 16, 1999]

§308.180 Further proceedings.

(a) General rule. Ordinarily, the deter-
mination of a recommended award will
be made by the administrative law
judge on the basis of the written
record. However, on request of either
the applicant or the FDIC, or on his or
her own initiative, the administrative
law judge may order further pro-
ceedings such as an informal con-
ference, oral argument, additional
written submissions, or an evidentiary
hearing. Such further proceedings will
be held only when necessary for full
and fair resolution of the issues arising
from the application and will be con-
ducted promptly and expeditiously.

(b) Request for further proceedings. A
request for further proceedings under
this section shall specifically identify
the information sought or the issues in
dispute and shall explain why addi-
tional proceedings are necessary.

(c) Hearing. Ordinarily, the adminis-
trative law judge shall hold an oral evi-

§308.183

dentiary hearing only on disputed
issues of material fact which cannot be
adequately resolved through written
submissions.

§308.181 Recommended decision.

The administrative law judge shall
file with the Executive Secretary a rec-
ommended decision on the fee applica-
tion not later than 90 days after the fil-
ing of the application or 30 days after
the conclusion of the hearing, which-
ever is later. The recommended deci-
sion shall include written proposed
findings and conclusions on the appli-
cant’s eligibility and its status as a
prevailing party and an explanation of
the reasons for any difference between
the amount requested and the amount
of the recommended award. The rec-
ommended decision shall also include,
if at issue, proposed findings on wheth-
er the FDIC’s position was substan-
tially justified, whether the applicant
unduly protracted the proceedings, or
whether special circumstances make
an award unjust. The administrative
law judge shall file the record of the
proceeding on the fee application and,
at the same time, serve upon each
party a copy of the recommended deci-
sion, findings, conclusions, and pro-
posed order.

§308.182

(a) Exceptions to recommended decision.
Within 20 days after service of the rec-
ommended decision, findings, conclu-
sions, and proposed order, the appli-
cant or counsel for the FDIC may file
with the Executive Secretary written
exceptions thereto. A supporting brief
may also be filed.

(b) Decision of Board of Directors. The
Board of Directors shall render its deci-
sion within 60 days after the matter is
submitted to it by the Executive Sec-
retary. The Executive Secretary shall
furnish copies of the decision and order
of the Board of Directors to the par-
ties. Judicial review of the decision
and order may be obtained as provided
in 5 U.S.C. 504(c)(2).

§308.183 Payment of awards.

An applicant seeking payment of an
award made by the Board of Directors
shall submit to the Executive Sec-
retary a statement that the applicant

Board of Directors action.
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will not seek judicial review of the de-
cision and order or that the time for
seeking further review has passed and
no further review has been sought. The
FDIC will pay the amount awarded
within 30 days after receiving the ap-
plicant’s statement, unless judicial re-
view of the award or of the underlying
decision of the adversary adjudication
has been sought by the applicant or
any other party to the proceeding.

Subpart @—Issuance and Review
of Orders Pursuant to the
Prompt Corrective Action Pro-
visions of the Federal Deposit
Insurance Act

SOURCE: 57 FR 44897, Sept. 29, 1992, unless
otherwise noted.

§308.200 Scope.

The rules and procedures set forth in
this subpart apply to banks, insured
branches of foreign banks and senior
executive officers and directors of
banks that are subject to the provi-
sions of section 38 of the Federal De-
posit Insurance Act (section 38) (12
U.S.C. 18310) and subpart B of part 325
of this chapter.

[567 FR 44897, Sept. 29, 1992; 57 FR 48426, Oct.
23, 1992]

§308.201 Directives to take prompt
corrective action.

(a) Notice of intent to issue directive—
(1) In general. The FDIC shall provide
an undercapitalized, significantly
undercapitalized, or critically under-
capitalized bank prior written notice of
the FDIC’s intention to issue a direc-
tive requiring such bank to take ac-
tions or to follow proscriptions de-
scribed in section 38 that are within
the FDIC’s discretion to require or im-
pose under section 38 of the FDI Act,
including sections 38 (e)(5), (£)(2), ()(3),
or (f)(5). The bank shall have such time
to respond to a proposed directive as
provided by the FDIC under paragraph
(c) of this section.

(2) Immediate issuance of final direc-
tive. If the FDIC finds it necessary in
order to carry out the purposes of sec-
tion 38 of the FDI Act, the FDIC may,
without providing the notice prescribed
in paragraph (a)(1) of this section, issue
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a directive requiring a bank imme-
diately to take actions or to follow
proscriptions described in section 38
that are within the FDIC’s discretion
to require or impose under section 38 of
the FDI Act, including section 38 (e)(b),
) (2), (H)@3), or (f)(5). A bank that is
subject to such an immediately effec-
tive directive may submit a written ap-
peal of the directive to the FDIC. Such
an appeal must be received by the
FDIC within 14 calendar days of the
issuance of the directive, unless the
FDIC permits a longer period. The
FDIC shall consider any such appeal, if
filed in a timely matter, within 60 days
of receiving the appeal. During such pe-
riod of review, the directive shall re-
main in effect unless the FDIC, in its
sole discretion, stays the effectiveness
of the directive.

(b) Contents of notice. A notice of in-
tention to issue a directive shall in-
clude:

(1) A statement of the bank’s capital
measures and capital levels;

(2) A description of the restrictions,
prohibitions or affirmative actions
that the FDIC proposes to impose or
require;

(3) The proposed date when such re-
strictions or prohibitions would be ef-
fective or the proposed date for com-
pletion of such affirmative actions; and

(4) The date by which the bank sub-
ject to the directive may file with the
FDIC a written response to the notice.

(c) Response to notice—(1) Time for re-
sponse. A bank may file a written re-
sponse to a notice of intent to issue a
directive within the time period set by
the FDIC. The date shall be at least 14
calendar days from the date of the no-
tice unless the FDIC determines that a
shorter period is appropriate in light of
the financial condition of the bank or
other relevant circumstances.

(2) Content of response. The response
should include:

(i) An explanation why the action
proposed by the FDIC is not an appro-
priate exercise of discretion under sec-
tion 38;

(ii) Any recommended modification
of the proposed directive; and

(iii) Any other relevant information,
mitigating circumstances, documenta-
tion, or other evidence in support of
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