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§404.27

Records—all documentary materials
that Ex-Im Bank creates or receives in
connection with the transaction of offi-
cial business, including any materials
classified as ‘‘Federal records’ under 44
U.S.C. 3301 and its implementing regu-
lations.

Testimony—written or oral state-
ments, including, but not limited to,
depositions, answers to interrogatories,
affidavits, declarations, and any other
statements made in a legal proceeding,
including any expert or opinion testi-
mony.

§404.27 Demand requirements.

A party’s demand for testimony and/
or production of records by Ex-Im
Bank personnel regarding information
acquired in the course of their perform-
ance of official duties or due to their
official status shall be set forth in, or
accompanied by, a signed affidavit or
other written statement. Such affi-
davit or written statement must be
submitted at least 30 days prior to the
date such testimony and/or production
of records is requested to be taken and/
or produced. A copy of the affidavit or
written statement shall be served on
the other parties to the legal pro-
ceeding. The affidavit or written state-
ment must:

(a) Be addressed to the Export-Im-
port Bank of the United States, Office
of the General Counsel, 811 Vermont
Ave., NW., Washington, DC 20571;

(b) State the nature of the legal pro-
ceeding, including any docket number,
title of the case, and the name of the
administrative or adjudicative body be-
fore which the proceedings are to be
heard;

(c) State the nature of the testimony
or records sought;

(d) State the relevance of the infor-
mation sought to the legal proceedings;

(e) State why such information can
only be obtained through testimony or
production of records by Ex-Im Bank
personnel; and

(f) Comply with all procedures gov-
erning valid service of process.

§404.28 Notification of General Coun-
sel required.

Ex-Im Bank personnel receiving a de-
mand for testimony and/or production
of records regarding information ac-
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quired in the course of their perform-
ance of official duties, or due to their
official status, shall immediately no-
tify the General Counsel of Ex-Im Bank
(‘“‘General Counsel’”’) upon receipt of
such demand. The General Counsel
maintains the exclusive authority to
waive the requirements of any or all
sections of this subpart and reserves
the right to delegate his or her author-
ity under this subpart to other appro-
priate Ex-Im Bank personnel.

§404.29 Restrictions on testimony and
production of records.

Ex-Im Bank personnel may not pro-
vide testimony and/or produce records
regarding information acquired in the
course of their performance of official
duties, or due to their official status,
in connection with any legal pro-
ceeding to which this subpart applies,
without authorization by the General
Counsel. Such authorization must be in
writing, unless the General Counsel de-
termines that circumstances warrant
an oral authorization, and such oral
authorization 1is subsequently docu-
mented.

§404.30 Factors General Counsel may
consider in determining whether to
authorize testimony and/or the pro-
duction of records.

In determining whether to authorize
Ex-Im Bank personnel to provide testi-
mony and/or produce records regarding
information acquired in the course of
their performance of official duties, or
due to their official status, the General
Counsel may consider factors includ-
ing, but not limited to, the following:

(a) Efficiency—the conservation of
the time and resources of Ex-Im Bank
personnel for the conduct of official
business;

(b) Undue burden—whether the de-
mand creates an undue burden upon
Ex-Im Bank or is otherwise inappro-
priate under any applicable adminis-
trative or court rules;

(c) Appearance of bias—whether the
testimony and/or production of records
could result in the public perception
that Ex-Im Bank is favoring one party
over another, or advocating the posi-
tion of a party to the proceeding;
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(d) Furtherance of agency policy—
whether the testimony and/or produc-
tion of records is consistent with the
policy and mission of the Ex-Im Bank;

(e) Prevention of fraud or injustice—
whether the disclosure of the informa-
tion requested is necessary to prevent
the perpetration of fraud or injustice;

(f) Relevance to litigation—whether
the testimony and/or production of
records sought is relevant to the sub-
ject litigation;

(g) Necessity—whether the testimony
and/or production of records, including
a release of such in camera, is appro-
priate or necessary as determined by
either the procedural rules governing
the legal proceeding, or according to
the relevant laws concerning privilege;

(h) Availability from another
source—whether the information
sought through testimony or produc-
tion of records is available from an-
other source;

(i) Violations of laws or regulations—
whether the testimony and/or produc-
tion of records would violate a statute,
regulation, executive order, or other
official directive;

(j) Classified information—whether
the testimony and/or production of
records would improperly reveal infor-
mation classified pursuant to applica-
ble statute or Executive Order; and

(k) Compromise of rights and inter-
ests—whether the testimony and/or
production of records would com-
promise any of the following: law en-
forcement interests, constitutional
rights, national security interests, for-
eign policy interests, or the confiden-
tiality of commercial and/or financial
information.

§404.31 Procedure for declining to tes-
tify and/or produce records.

Ex-Im Bank personnel receiving a de-
mand to provide testimony and/or
produce records regarding information
acquired in the course of their perform-
ance of official duties, or due to their
official status, and who have not re-
ceived written authorization from the
General Counsel to provide such infor-
mation, shall:

(a) Respectfully decline to answer or
appear for examination on the grounds
that such testimony is forbidden by
this subpart;

§404.33

(b) Request the opportunity to con-
sult with the General Counsel;

(c) Explain that only upon consulta-
tion may they be granted approval to
provide such testimony;

(d) Explain that providing such testi-
mony or records absent approval may
subject the individual to criminal Ili-
ability under 18 U.S.C. 641, as well as
other applicable laws, and other dis-
ciplinary action; and

(e) Request a stay of the request or
demand pending a determination by
the General Counsel.

§404.32 Procedure in the event a deci-
sion concerning a demand is not
made prior to the time a response
to the demand is required.

If response to a demand is required
before a determination has been ren-
dered by the General Counsel, the U.S.
Attorney or such other attorney as
may be designated for the purpose will
appear with the Ex-Im Bank personnel
upon whom the demand has been made,
and will furnish the court or other au-
thority with a copy of the regulations
contained in this subpart and inform
the court or other authority that the
demand has been or is being, as the
case may be, referred for prompt con-
sideration of the General Counsel. The
court or other authority shall be re-
quested respectfully to stay the de-
mand pending determination by the
General Counsel.

§404.33 Procedure in the event of an
adverse ruling.

If the court or other authority de-
clines to stay the effect of the demand
in response to a request made in ac-
cordance with §404.32 pending a deter-
mination by the General Counsel, or if
the court or other authority rules that
the demand must be complied with ir-
respective of the instructions from the
General Counsel not to produce the
material or disclose the information
sought, the Ex-Im Bank personnel upon
whom the demand has been made shall
respectfully decline to comply with the
demand (United States ex rel. Touhy v.
Ragen, 340 U.S. 462).
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§404.34 Procedure for demands for
testimony or production of docu-
ments regarding confidential infor-
mation.

In addition to compliance with the
requirements of this subpart, demands
to provide testimony and/or produce
records that concern information pro-
tected by the Privacy Act, 5 U.S.C.
5562a, or any other authority mandating
confidentiality of certain classes of
records or information, must also sat-
isfy the requirements for disclosure
imposed by such authority before
records may be produced or testimony
given.

§404.35 Procedures for requests for
Ex-Im Bank employees to provide
expert or opinion testimony.

No Ex-Im Bank personnel may, un-
less specifically authorized by the Gen-
eral Counsel, testify in any legal pro-
ceeding as an expert or opinion witness
as to any matter related to his or her
duties or the functions of the Ex-Im
Bank, including the meaning of Ex-Im
Bank documents. Any demand for ex-
pert or opinion testimony shall comply
with the policies and procedures out-
lined in this subpart.

§404.36 No private right of action.

Nothing in this subpart shall be con-
strued as creating any right, sub-
stantive or procedural, enforceable at
law or equity by a party against Ex-Im
Bank or the United States.

Subparts D-E [Reserved]
PART 405 [RESERVED]

PART 407—REGULATIONS GOV-
ERNING PUBLIC OBSERVATION
OF EX-IMBANK MEETINGS

Sec.

407.1 Purpose, scope and definitions.

407.2 Closing meetings.

407.3 Procedures applicable to
scheduled meetings.

407.4 Procedures applicable to other meet-
ings.

407.5 Certification by General Counsel.

407.6 Transcripts, recordings and minutes of
closed meetings.

407.7 Relationship to Freedom of Informa-
tion Act.

regularly
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AUTHORITY: Sec. (g) Government in the
Sunshine Act, 5 U.S.C. 552b(g); secs. (b)
through (f), 5 U.S.C. 552b.

SOURCE: 42 FR 12417, Mar. 4, 1977, unless
otherwise noted.

§407.1 Purpose, scope and definitions.

(a) Consistent with the principles
that: (1) The public is entitled to the
fullest practicable information regard-
ing the decision-making processes of
the Federal Government, and (2) the
rights of individuals and the ability of
the Export-Import Bank of the United
States to carry out its statutory re-
sponsibilities should be protected, this
part is promulgated pursuant to the di-
rective of section (g) of the Govern-
ment in the Sunshine Act, 5 U.S.C.
562b(g), and specifically implements
sections (b) through (f) of said Act, 5
U.S.C. 552b (b) through (f).

(b) The term meeting means any
meeting of the Board of Directors of
Eximbank at which a quorum is
present and where deliberations deter-
mine or result in the joint conduct or
disposition of official Eximbank busi-
ness.

(c) The term regularly scheduled meet-
ing means meetings of the Board of Di-
rectors or the Executive Committee
which are held at 9:30 a.m. on Thursday
of each week.

(d) The term General Counsel means
the General Counsel and his or her des-
ignees.

[42 FR 12417, Mar. 4, 1977, as amended at 47
FR 12136, Mar. 22, 1982; 49 FR 41237, Oct. 22,
1984; 72 FR 66043, Nov. 27, 2007]

§407.2 Closing meetings.

(a) Except where Eximbank finds
that the public interest requires other-
wise, a meeting, or any portion thereof,
may be closed to the public, where the
Board of Directors determines that
such meetings, or any portion thereof,
or information pertaining to such
meeting, or any portion thereof, is
likely to:

(1) Disclose matters that are: (i) Spe-
cifically authorized under criteria es-
tablished by an Executive order to be
kept secret in the interests of national
defense or foreign policy and (ii) in fact
properly classified pursuant to such
Executive order;
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(2) Relate solely to the internal per-
sonnel rules and practices of Eximbank
or any other agency;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than section 552 of title 5
U.S.C.), provided that such statute: (i)
Requires that the matters be withheld
from the public in such a manner as to
leave no discretion on the issue, or (ii)
establishes particular criteria for with-
holding or refers to particular types of
matters to be withheld;

(4) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
such records or information would:

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information funished only by the con-
fidential source,

(v) Disclose investigative techniques
and procedures, or

(vi) Endanger the life or physical
safety of law enforcement personnel;

(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(9) Disclose information the pre-
mature disclosure of which would:

(i) In the case of an agency which
regulates currencies, securities, com-

§407.2

modities, or financial institutions, be
likely to: (A) Lead to significant finan-
cial speculation in currencies, securi-
ties, or commodities, or (B) signifi-
cantly endanger the stability of any fi-
nancial institution; or

(ii) In the case of Eximbank or any
other agency, be likely to significantly
frustrate implementation of a proposed
agency action;
except that paragraph (a)(9)(ii) of this
section shall not apply in any instance
where the agency has already disclosed
to the public the content or nature of
its proposed action, or where the agen-
cy is required by law to make such dis-
closure on its own initiative prior to
taking final agency on such proposal;
or

(10) Specifically concern Eximbank’s
issuance of a subpoena, or Eximbank’s
participation in a civil action or pro-
ceeding, an action in a foreign court or
international tribunal, or an arbitra-
tion.

(b) Inasmuch as opening any regu-
larly scheduled meeting, or any portion
thereof, to public observation will be
likely to result in the disclosure of the
kind of information set forth in para-
graph (a) (4), (8), (9)({) or (a)(10) of this
section, or any combination thereof, of
paragraph (a) of this section, the Board
of Directors expects to close all regu-
larly scheduled meetings to the public.

(c) Any other meeting of Eximbank,
or any portion thereof, will be open to
public observation except where the
Board of Directors determines that
such meeting, or any portion thereof,
is likely to disclose information of the
kind set forth in any paragraph of
§407.2(a). In the event that the Board of
Directors closes such meeting, or any
portion thereof, by virtue of paragraph
(a)(4), (8), (9(A)(A) or (a)(10) of this sec-
tion, or any combination thereof, the
procedure set forth in §407.3 below will
apply, and in the event that the Board
of Directors closes such meeting, or
any portion thereof, by virtue of any of
the remaining paragraphs of §407.2(a),
or any combination thereof, the proce-
dures set forth in §407.4 will apply.

[42 FR 12417, Mar. 4, 1977, as amended at 72
FR 66043, Nov. 27, 2007]
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§407.3 Procedures applicable to regu-
larly scheduled meetings.

(a) Announcements. Regularly sched-
uled meetings of the Board of Directors
will be held at 9:30 a.m. every Thursday
in the Board Room (Room 1141) of the
Bank’s headquarters. In the event that
a regularly scheduled meeting is re-
scheduled, public announcement of the
time, date and place of such meeting
will be made at the earliest practicable
time in the form of a notice posted in
the Office of the Secretary. An agenda
setting forth the subject matter of
each regularly scheduled meeting will
be made available in the Office of the
Secretary (Room 935), telephone num-
ber (202) (566-8871) at the earliest prac-
ticable time, Provided, That individual
items may be added to or deleted from
any agenda at any time. Inquiries from
the public regarding any regularly
scheduled meeting shall be directed to
the Office of the Secretary.

(b) Voting. At the beginning of each
regularly scheduled meeting, the Board
of Directors will vote by recorded vote
on whether to close such meeting. No
proxy vote will be permitted. A record
of such vote indicating the vote of each
Director will be posted in the Office of
the Secretary immediately following
the conclusion of such meeting.

[42 FR 12417, Mar. 4, 1977, as amended at 47
FR 12136, Mar. 22, 1982; 49 FR 9560, Mar. 14,
1984; 49 FR 41237, Oct. 22, 1984; 50 FR 8606,
Mar. 4, 1985; 72 FR 66043, Nov. 27, 2007]

§407.4 Procedures applicable to other
meetings.

(a) Amendments. (1) For every meet-
ing which is to be open to public obser-
vation or which is to be closed pursu-
ant to any paragraph of §407.2(a) other
than paragraphs (a) (4), (8), (9)() or (10),
or any combination thereof, public an-
nouncement will be made at least one
week before the meeting of the time,
place, and the agenda setting forth the
subject matter of such meeting, and
whether the meeting, or any portion
thereof, is to be open or closed to the
public.

(2) Inquiries from the public regard-
ing any such meeting shall be directed
to the Office of the Secretary.

(3) The one-week period for the an-
nouncement required by paragraph
(a)(1) of this section may be reduced if
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the Board of Directors determines by a
recorded vote that Eximbank business
requires such meeting to be called at
an earlier date. Public announcement
of the time, place, and subject matter
of such meeting, and whether open or
closed to the public, will be made at
the earliest practicable time.

(4) The time or place of a meeting
may be changed following the an-
nouncement required by paragraph
(a)(1) of this section only if public an-
nouncement is made of such change at
the earliest practicable time.

(5) The subject matter of a meeting
or the determination of the Board of
Directors to open or close a meeting, or
any portion thereof, to the public, may
be changed following the announce-
ment required by paragraph (a) of this
section only if:

(i) A majority of the entire voting
membership of the Board of Directors
determines by a recorded vote that
Eximbank business so requires and
that no earlier announcement of the
change was possible; and

(ii) The Board of Directors announces
such change and the vote of each Direc-
tor upon such change at the earliest
practicable time.

(6) Individual items may be added to
or deleted from any agenda at any
time.

(7) The announcements required pur-
suant to this section shall be made in
the form of a notice posted in the Of-
fice of the Secretary. In addition, im-
mediately following each announce-
ment required by this section, notice
of: (i) The time, place and subject mat-
ter of a meeting which is to be open to
public observation or which is to be
closed pursuant to any section of
§407.2(a) other than paragraphs (a) (4),
(8), (9)(1) or (10), or any combination
thereof, (ii) the decision to open or
close such meeting, or any portion
thereof, or (iii) any change in any an-
nouncement previously made shall be
submitted for publication in the FED-
ERAL REGISTER.

(8) The information required by this
subsection shall be disclosed except to
the extent that it is exempt from dis-
closure under any section of §407.2(a).

(b) Voting. (1) Action to close a meet-
ing, or any portion thereof, pursuant to
any section of §407.2(a), other than
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