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§407.7

of any meeting or item(s) on the agen-
da, thereof should be made in writing
to the General Counsel and if possible,
identify the time, date and place of
such meeting and briefly describe the
item(s) being sought. Eximbank will
maintain a complete verbatim copy of
the transcript, a complete electronic
recording or a complete copy of the
minutes of each meeting, or portion
thereof, closed to the public for two
years after such meeting or one year
from the date of final action of the
Board of Directors on all items on the
agenda of such meeting, whichever oc-
curs later.

[42 FR 12417, Mar. 4, 1977, as amended at 72
FR 66043, Nov. 27, 2007]

§407.7 Relationship to Freedom of In-
formation Act.

Nothing in this part expands or lim-
its the present rights of any person
under part 404, except that the exemp-
tions contained in §407.2 shall govern
in the case of any request made pursu-
ant to part 404 to copy or inspect the
transcripts, recordings or minutes de-
scribed in §407.6.

PART  408—PROCEDURES  FOR
COMPLIANCE WITH THE NA-
TIONAL ENVIRONMENTAL POLICY
ACT

Subpart A—General

Sec.

408.1 Background.
408.2 Purpose.

408.3 Applicability.

Subpart B—Eximbank Implementing
Procedures

408.4 Early involvement in foreign activi-
ties for which Eximbank financing may
be requested.

408.5 Ensuring environmental documents
are actually considered in Agency deci-
sion-making.

408.6 Typical classes of action.

408.7 Environmental information.

AUTHORITY: National Environmental Pol-
icy Act of 1969; 42 U.S.C. 4321 et seq.

SOURCE: 44 FR 50811, Aug. 30, 1979, unless
otherwise noted.
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Subpart A—General

§408.1 Background.

(a) The National Environmental Pol-
icy Act (NEPA) of 1969 (42 U.S.C. 4321 et
seq.) establishes national policies and
goals for the protection of the environ-
ment. Section 102(2) of NEPA contains
certain procedural requirements di-
rected toward the attainment of such
goals. In particular, all Federal agen-
cies are required to give appropriate
consideration to the environmental ef-
fects of their proposed actions in their
decision-making and to prepare de-
tailed environmental statements on
recommendations or reports on pro-
posals for legislation and other major
Federal Actions significantly affecting
the quality of the human environment.

(b) Executive Order 11991 of May 24,
1977, directed the Council on Environ-
mental Quality (CEQ) to issue regula-
tions to implement the procedural pro-
visions of NEPA (NEPA Regulations).
Accordingly, CEQ issued final NEPA
Regulations which are binding on all
Federal agencies as of July 30, 1979 (40
CFR parts 1500 through 1508) on Novem-
ber 29, 1979. These Regulations provide
that each Federal agency shall as nec-
essary adopt implementing procedures
to supplement the NEPA Regulations.
Section 1507.3(b) of the NEPA Regula-
tions identifies those sections of the
NEPA Regulations which must be ad-
dressed in agency procedures.

§408.2 Purpose.

The purpose of this part is to estab-
lish procedures which supplement the
NEPA Regulations and provide for the
implementation of those provisions
identified in §1507.3(b) of the NEPA
Regulations.

§408.3 Applicability.

Historically, virtually all financing
provided by Eximbank has been in aid
of U.S. exports which involve no effects
on the quality of the environment
within the United States, its terri-
tories or possessions. Eximbank has
separate procedures for conducting en-
vironmental reviews where such re-
views are required by E.O. 12114 (Janu-
ary 4, 1979) because of potential effects
on the environment of global commons
areas or on the environment of foreign
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nations. The procedures set forth in
this part apply to the relatively rare
cases where Eximbank financing of
U.S. exports may affect environmental
quality in the United States, its terri-
tories or possessions.

Subpart B—Eximbank
Implementing Procedures

§408.4 Early involvement in foreign
activities for which Eximbank fi-
nancing may be requested.

(a) Section 1501.2(d) of the NEPA
Regulations requires agencies to pro-
vide for early involvement in actions
which, while planned by private appli-
cants or other non-Federal entities, re-
quire some form of Federal approval.
Pursuant to the Export-Import Bank
Act of 1945, as amended, Eximbank is
asked to provide financing for trans-
actions involving exports of U.S. goods
and services for projects in foreign
countries which are planned by non-
U.S. entities (Transactions).

(b) To implement the requirements of
§1501.2(d) with respect to these Trans-
actions, Eximbank:

(1) Will provide on a project-by-
project basis to applicant seeking fi-
nancing from Eximbank guidance as to
the scope and level of environmental
information to be used in evaluating a
proposed Transaction where: (i) The
proposed Eximbank financing would be
a major action and (ii) a Transaction
may significantly affect the quality of
the human environment in the United
States, its territories or possessions.

(2) Upon receipt of an application for
Eximbank financing or notification
that an application will be filed, will
consult as required with other appro-
priate parties to initiate and coordi-
nate the necessary environmental anal-
yses.

These responsibilities will be per-
formed by the General Counsel and the
Engineers of Eximbank.

(c) To facilitate Eximbank review of
Transactions for which positive deter-
minations have been made under para-
graphs (b)(1)(i) and (ii) of this section,
applicants should:

§408.5

(1) Consult with the Engineer as
early as possible in the planning proc-
ess for guidance on the scope and level
of environmental information required
to be submitted in support of their ap-
plication;

(2) Conduct any studies which are
deemed necessary and appropriate by
Eximbank to determine the impact of
the proposed action on the quality of
the human environment;

(3) Consult with appropriate U.S.
(Federal, regional, State and local)
agencies and other potentially inter-
ested parties during preliminary plan-
ning stages to ensure that all environ-
mental factors are identified;

(4) Submit applications for all U.S.
(Federal, regional, State and local) ap-
provals as early as possible in the plan-
ning process;

(5) Notify Eximbank as early as pos-
sible of all other applicable legal re-
quirements for project completion so
that all applicable Federal environ-
mental reviews may be coordinated;
and

(6) Notify Eximbank of all known
parties potentially affected by or inter-
ested in the proposed action.

§408.5 Ensuring environmental docu-
ments are actually considered in
Agency decision-making.

Section 1505.1 of the NEPA Regula-
tions contains requirements to ensure
adequate consideration of environ-
mental documents in agency decision-
making. To implement these require-
ments, Eximbank officials will:

(a) Consider all relevant environ-
mental documents in evaluating appli-
cations for Eximbank financing;

(b) Ensure that all relevant environ-
mental documents, comments and re-
sponses accompany the application
through Eximbank’s review processes;

(c) Consider only those alternatives
encompassed by the range of alter-
natives discussed in the relevant envi-
ronmental documents when evaluating
an application which is the subject of
an EIS.
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Start of NEPA

Eximbank actions process

Completion of NEPA process

Key officials or offices required to consider environ-
mental documents

Issuance of Pre-
liminary Com-
mitment (P.C.).

When application
is received.

environmental matters.
Issuance of Final
Commitment.

When application
is received.

When the Board of Directors
meets to consider application.
The Board may notify appli-
cant that environmental ef-
fects will be considered when
final commitment is requested
and request information on

When the Board of Directors
meets to consider application.

Under §408.4(b)(1) (i) and (ii), General Counsel to
determine whether requested Eximbank financing is
a major action and Engineer to determine whether
proposed Transaction may significantly affect the
quality of the human environment in the United
States, its territories or possessions.

(If no P.C. has been issued, key offices will make de-
terminations mentioned above.) Engineer to collect,
prepare or arrange for preparation of all environ-
mental documents.

§408.6 Typical classes of action.

(a) Section 1507.3(c)(2) of the NEPA
Regulations in conjunction with §1508.4
thereof requires agencies to establish

three typical classes of action for simi-

lar treatment under NEPA. These typ-

ical classes of action are set forth
elow:

Actions normally requiring
EIS’s necessarily EIS’s

Actions normally requiring assessments but not

Actions normally not requiring assessments or
EIS’s

and (ii) above may be affirmative.

Applications for Eximbank financing under the di-
rect lending program in support of transactions
for which determinations under §408.4(b)(1) (i)

Applications for Eximbank financing in the
form of insurance or guarantees.

(b) Eximbank will independently de-
termine whether an EIS or an environ-
mental assessment is required where:

(1) A proposal for agency action is
not covered by one of the typical class-
es of action above; or

(2) For actions which are covered, the
presence of extraordinary cir-
cumstances indicates that some other
level of environmental review may be
appropriate.

§408.7 Environmental information.

Interested persons may contact the
General Counsel regarding Eximbank’s
compliance with NEPA.

PART 410—ENFORCEMENT  OF
NONDISCRIMINATION ON THE
BASIS OF HANDICAP IN PRO-
GRAMS OR ACTIVITIES CON-
DUCTED BY EXPORT-IMPORT
BANK OF THE UNITED STATES

Sec.

410.101 Purpose.

410.102 Application.
410.103 Definitions.
410.104-410.109 [Reserved]
410.110 Self-evaluation.
410.111 Notice.
410.112-410.129 [Reserved]

410.130 General prohibitions
crimination.
410.131-410.139 [Reserved]
410.140 Employment.
410.141-410.148 [Reserved]
410.149 Program accessibility: Discrimina-
tion prohibited.
410.150 Program accessibility: Existing fa-
cilities.
410.1561 Program accessibility:
struction and alterations.
410.152-410.159 [Reserved]
410.160 Communications.
410.161-410.169 [Reserved]
410.170 Compliance procedures.
410.171-410.999 [Reserved]

AUTHORITY: 29 U.S.C. 794.

SOURCE: 51 FR 4575, 4579, Feb. 5, 1986, unless
otherwise noted.

against dis-

New con-

§410.101 Purpose.
This part effectuates section 119 of

the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which

amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the United States
Postal Service.
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§410.102 Application.

This part applies to all programs or
activities conducted by the agency.

§410.103 Definitions.

For purposes of this part, the term—

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities conducted by
the agency. For example, auxiliary aids
useful for persons with impaired vision
include readers, Brailled materials,
audio recordings, telecommunications
devices and other similar services and
devices. Auxiliary aids useful for per-
sons with impaired hearing include
telephone handset amplifiers, tele-
phones compatible with hearing aids,
telecommunication devices for deaf
persons (TDD’s), interpreters,
notetakers, written materials, and
other similar services and devices.

Complete complaint means a written
statement that contains the complain-
ant’s name and address and describes
the agency’s alleged discriminatory ac-
tion in sufficient detail to inform the
agency of the nature and date of the al-
leged violation of section 504. It shall
be signed by the complainant or by
someone authorized to do so on his or
her behalf. Complaints filed on behalf
of classes or third parties shall describe
or identify (by name, if possible) the
alleged victims of discrimination.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking lots, rolling
stock or other conveyances, or other
real or personal property.

Handicapped person means any person
who has a physical or mental impair-
ment that substantially limits one or
more major life activities, has a record
of such an impairment, or is regarded
as having such an impairment.

As used in this definition, the phrase:

(1) Physical or mental impairment in-
cludes—

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one of more of

§410.103

the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genitourinary; hemic and

lymphatic; skin; and endocrine; or

(ii) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech, and hearing
impairments, cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, mental
retardation, emotional illness, and
drug addition and alcholism.

(2) Major life activities includes func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working.

(3) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(4) Is regarded as having an impairment
means—

(i) Has a physical or mental impair-
ment that does not substantially limit
major life activities but is treated by
the agency as constituting such a limi-
tation;

(ii) Has a physical or mental impair-
ment that substantially limits major
life activities only as a result of the at-
titudes of others toward such impair-
ment; or

(iii) Has none of the impairments de-
fined in paragraph (1) of this definition
but is treated by the agency as having
such an impairment.

Qualified handicapped person means—

(1) With respect to any agency pro-
gram or activity under which a person
is required to perform services or to
achieve a level of accomplishment, a
handicapped person who meets the es-
sential eligibility requirements and
who can achieve the purpose of the pro-
gram or activity without modifications
in the program or activity that the
agency can demonstrate would result
in a fundamental alteration in its na-
ture; or
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§§410.104-410.109

(2) With respect to any other pro-
gram or activity, a handicapped person
who meets the essential eligibility re-
quirements for participation in, or re-
ceipt of benefits from, that program or
activity.

(3) Qualified handicapped person is de-
fined for purposes of employment in 29
CFR 1613.702(f), which is made applica-
ble to this part by §410.140.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93—
112, 87 Stat. 394 (29 U.S.C. 794)), as
amended by the Rehabilitation Act
Amendments of 1974 (Pub. L. 93-516, 88
Stat. 1617), and the Rehabilitation,
Comprehensive Services, and Develop-
mental Disabilities Amendments of
1978 (Pub. L. 95-602, 92 Stat. 2955). As
used in this part, section 504 applies
only to programs or activities con-
ducted by Executive agencies and not
to federally assisted programs.

[61 FR 4575, 4579, Feb. 5, 1986; 51 FR 7543, Mar.
5, 1986]

§§410.104-410.109 [Reserved]

§410.110 Self-evaluation.

(a) The agency shall, by April 9, 1987,
evaluate its current policies and prac-
tices, and the effects thereof, that do
not or may not meet the requirements
of this part, and, to the extent modi-
fication of any such policies and prac-
tices is required, the agency shall pro-
ceed to make the necessary modifica-
tions.

(b) The agency shall provide an op-
portunity to interested persons, includ-
ing handicapped persons or organiza-
tions representing handicapped per-
sons, to participate in the self-evalua-
tion process by submitting comments
(both oral and written).

(c) The agency shall, until three
years following the completion of the
self-evaluation, maintain on file and
make available for public inspections:

(1) A description of areas examined
and any problems identified, and

(2) A description of any modifications
made.

§410.111 Notice.

The agency shall make available to
employees, applicants, participants,
beneficiaries, and other interested per-
sons such information regarding the

12 CFR Ch. IV (1-1-12 Edition)

provisions of this part and its applica-
bility to the programs or activities
conducted by the agency, and make
such information available to them in
such manner as the head of the agency
finds necessary to apprise such persons
of the protections against discrimina-
tion assured them by section 504 and
this regulation.

§8§410.112-410.129 [Reserved]

§410.130 General prohibitions against
discrimination.

(a) No qualified handicapped person
shall, on the basis of handicap, be ex-
cluded from participation in, be denied
the benefits of, or otherwise be sub-
jected to discrimination under any pro-
gram or activity conducted by the
agency.

(b)(1) The agency, in providing any
aid, benefit, or service, may not, di-
rectly or through contractual, licens-
ing, or other arrangements, on the
basis of handicap—

(i) Deny a qualified handicapped per-
son the opportunity to participate in
or benefit from the aid, benefit, or
service;

(ii) Afford a qualfied handicapped
person an opportunity to participate in
or benefit from the aid, benefit, or
service that is not equal to that af-
forded others;

(iii) Provide a qualified handicapped
person with an aid, benefit, or service
that is not as effective in affording
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate aid,
benefits, or services to handicapped
persons or to any class of handicapped
persons than is provided to others un-
less such action is necessary to provide
qualified handicapped persons with aid,
benefits, or services that are as effec-
tive as those provided to others;

(v) Deny a qualified handicapped per-
son the opportunity to participate as a
member of planning or advisory boards;
or

(vi) Otherwise 1limit a qualified
handicapped person in the enjoyment
of any right, privilege, advantage, or
opportunity enjoyed by others receiv-
ing the aid, benefit, or service.
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(2) The agency may not deny a quali-
fied handicapped person the oppor-
tunity to participate in programs or
activities that are not separate or dif-
ferent, despite the existence of permis-
sibly separate or different programs or
activities.

(3) The agency may not, directly or
through contractual or other arrange-
ments, utilize criteria or methods of
administration the purpose or effect of
which would—

(i) Subject qualified handicapped per-
sons to discrimination on the basis of
handicap; or

(ii) Defeat or substantially impair ac-
complishment of the objectives of a
program or activity with respect to
handicapped persons.

(4) The agency may not, in deter-
mining the site or location of a facil-
ity, make selections the purpose or ef-
fect of which would—

(i) Exclude handicapped persons
from, deny them the benefits of, or oth-
erwise subject them to discrimination
under any program or activity con-
ducted by the agency; or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of a program or activity with respect
to handicapped persons.

(6) The agency, in the selection of
procurement contractors, may not use
criteria that subject qualified handi-
capped persons to discrimination on
the basis of handicap.

(c) The exclusion of nonhandicapped
persons from the benefits of a program
limited by Federal statute or Execu-
tive order to handicapped persons or
the exclusion of a specific class of
handicapped persons from a program
limited by Federal statute or Execu-
tive order to a different class of handi-
capped persons is not prohibited by
this part.

(d) The agency shall administer pro-
grams and activities in the most inte-
grated setting appropriate to the needs
of qualified handicapped persons.

§§410.131-410.139 [Reserved]

§410.140 Employment.

No qualified handicapped person
shall, on the basis of handicap, be sub-
jected to discrimination in employ-
ment under any program or activity

§410.150

conducted by the agency. The defini-
tions, requirements, and procedures of
section 501 of the Rehabilitation Act of
1973 (29 U.S.C. 791), as established by
the Equal Employment Opportunity
Commission in 29 CFR part 1613, shall
apply to employment in federally con-
ducted programs or activities.

§§410.141-410.148 [Reserved]
§410.149 Program accessibility: Dis-
crimination prohibited.

Except as otherwise provided in
§410.150, no qualified handicapped per-
son shall, because the agency’s facili-
ties are inaccessible to or unusable by
handicapped persons, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity conducted by the agency.

§410.150 Program accessibility: Exist-
ing facilities.

(a) General. The agency shall operate
each program or activity so that the
program or activity, when viewed in its
entirety, is readily accessible to and
usable by handicapped persons. This
paragraph does not—

(1) Necessarily require the agency to
make each of its existing facilities ac-
cessible to and usable by handicapped
persons; or

(2) Require the agency to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of a program or activity or
in undue financial and administrative
burdens. In those circumstances where
agency personnel believe that the pro-
posed action would fundamentally
alter the program or activity or would
result in undue financial and adminis-
trative burdens, the agency has the
burden of proving that compliance with
§410.150(a) would result in such alter-
ation or burdens. The decision that
compliance would result in such alter-
ation or burdens must be made by the
agency head or his or her designee
after considering all agency resources
available for use in the funding and op-
eration of the conducted program or
activity, and must be accompanied by
a written statement of the reasons for
reaching that conclusion. If an action
would result in such an alteration or
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§410.151

such burdens, the agency shall take
any other action that would not result
in such an alteration or such burdens
but would nevertheless ensure that
handicapped persons receive the bene-
fits and services of the program or ac-
tivity.

(b) Methods. The agency may comply
with the requirements of this section
through such means as redesign of
equipment, reassignment of services to
accessible buildings, assignment of
aides to beneficiaries, home visits, de-
livery of services at alternate acces-
sible sites, alteration of existing facili-
ties and construction of new facilities,
use of accessible rolling stock, or any
other methods that result in making
its programs or activities readily ac-
cessible to and usable by handicapped
persons. The agency is nor required to
make structural changes in existing fa-
cilities where other methods are effec-
tive in achieving compliance with this
section. The agency, in making alter-
ations to existing buildings, shall meet
accessibility requirements to the ex-
tent compelled by the Architectural
Barriers Act of 1968, as amended (42
U.S.C. 4151 through 4157), and any regu-
lations implementing it. In choosing
among available methods for meeting
the requirements of this section, the
agency shall give priority to those
methods that offer programs and ac-
tivities to qualified handicapped per-
sons in the most integrated setting ap-
propriate.

(c) Time period for compliance. The
agency shall comply with the obliga-
tions established under this section by
June 6, 1986, except that where struc-
tural changes in facilities are under-
taken, such changes shall be made by
April 7, 1989, but in any event as expe-
ditiously as possible.

(d) Transition plan. In the event that
structural changes to facilities will be
undertaken to achieve program acces-
sibility, the agency shall develop, by
October 7, 1986, a transition plan set-
ting forth the steps necessary to com-
plete such changes. The agency shall
provide an opportunity to interested
persons, including handicapped persons
or organizations representing handi-
capped persons, to participate in the
development of the transition plan by
submitting comments (both oral and

12 CFR Ch. IV (1-1-12 Edition)

written). A copy of the transition plan
shall be made available for public in-
spection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
agency’s facilities that limit the acces-
sibility of its programs or activities to
handicapped persons;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period; and

(4) Indicate the official responsible
for implementation of the plan.

[61 FR 4575, 4579, Feb. 5, 1986; 51 FR 7543, Mar.
5, 1986]

§410.151 Program accessibility: New
construction and alterations.

Each building or part of a building
that is constructed or altered by, on
behalf of, or for the use of the agency
shall be designed, constructed, or al-
tered so as to be readily accessible to
and usable by handicapped persons.
The definitions, requirements, and
standards of the Architectural Barriers
Act (42 U.S.C. 4151 through 4157), as es-
tablished in 41 CFR 101-19.600 to 101-
19.607, apply to buildings covered by
this section.

§§410.152-410.159 [Reserved]

§410.160 Communications.

(a) The agency shall take appropriate
steps to ensure effective communica-
tion with applicants, participants, per-
sonnel of other Federal entities, and
members of the public.

(1) The agency shall furnish appro-
priate auxiliary aids where necessary
to afford a handicapped person an equal
opportunity to participate in, and
enjoy the benefits of, a program or ac-
tivity conducted by the agency.

(i) In determining what type of auxil-
iary aid is necessary, the agency shall
give primary consideration to the re-
quests of the handicapped person.

(ii) The agency need not provide indi-
vidually prescribed devices, readers for
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